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Statement of the Case and Facts

The Relator/Appellant, Kyle L. Clutter, is serving a sentence that is void for failure to

comply with statutorily mandated provisions. The Trial Court failed to impose the mandatory

sentence of (3) three years and instead imposed a discretionary term of up to three years for a

felony two.

The Relator/Appellant pled guilty to one count of Aggravated Vehicular Homicide R.C.

2903.06 on January 25, 2006. The Court imposed a sentence on March 27, 2006 of five years.

The Relator/Appellant filed a Mandamus after filing a Motion to Resentence, which was

denied, on November 6, 2009 for the lack of a Final Appealable Order. The Trial Court issued a

Nunc Pro Tunc order to correct the original journal entry. To date there are two orders that

comprise the final judgment.

On March 3, 2010 the Relator/Appellant filed the current Mandamus for failure to

properly impose Post Release Control after filing a motion in the Trial Court on November 6,

2009 that was later denied on November 13, 2009.

The Court of Appeals dismissed the Relator/Appellants petition erroneously. The Courts

reasoning was that this was a successive petition and barred by Res Judacata when clearly this

issue has never been previously raised. It is from this dismissal that the Relator/Appellant is

appealing. The Relator/Appellant's sentence is void as is the judgment of conviction.
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Law and Argument

Proposition of Law 1:

Must the Trial Court resentence a criminal defendant when the sentence imposed dose not
comport with mandatory statutory provisions regarding Post Release Control and is void, as a
matter of law.

The sentence imposed in the Relator/Appellant's Criminal Case, State of Ohio v. Kyle L.

Clutter, Crawford County Court of Common Pleas Case No. 05-CR-0080, does not comply with

mandatory statutory provisions, therefore, the sentence is void.

The Relator/Appellant was found guilty of Aggravated Vehicular Homicide, O.R.C.

§2903.06, a Second Degree Felony. The Relator/Appellant was sentenced to five (5) years in

prison. The court then imposed the following term of post-release control;

"...the offender shall be subject to a period of post-release control "up to"
three years as determined by the parole board pursuant to R.C. 2967.28" (Emphasis Added)

Clearly the sentence imposed allows discretion in the period of post-release control, this

is simply not the case, the proper period of post-release control pursuant to O.R.C. §2967.28(B)

(2) is "For a felony of the second degree ..., three years." There is no discretion allowed in this

instance. The use of the word "shall" in Division (B) of O.R.C. §2967.28 makes the provision

mandatory; [W]hen a statute contains the word "shall", it will be construed as mandatory, non

compliance will render the proceedings to which it relates illegal and void ... ," Fraternal Order

of Police v. City of Cleveland (2001), 749 N.E.2d 840.

The trial court incorrectly imposed a discretionary period of post-release control when it

should have imposed a definite period of three years. The language in the sentencing entry



about a term of "up to" three years incorrectly implies that the Relator/Appellant could serve

less than three years. See State v. Robertson, 2009-Ohio-5052 (gth Dist.) 2009 WL 3068749.

The Third District Court of Appeals held in State v. Lester2007 WL 2350759;

"Similarly we hold that since the sentencing entry notified Lester that he was subject to a
mandatory term of five years of post-release control, when the statue provides for a mandatory
three year term of post-release control for the 3rd degree felonies, and up to three years for the

5th degree felony, Lester's sentence as to the offence is void." (Emphasis Added)

The Third District Court of Appeals also held that a;

'[N]ew, complete sentencing hearing was required for the imposition of post-release
control following the trial courts failure to give "proper" notice of PRC at original sentencing

hearing." State v. Watt, 175 Ohio APP.3d 613, 888 N.E.2d 489 Holding #3. (Emphasis Added)

This Court concluded that;

'No court has the authority to substitute a different sentence for that which is required
by law." Id. @ ¶20.

This Court also held that;

"... a sentence that does not conform to statutory mandates requiring the imposition of
post-release control is a nullity and void [and] must be vacated." Id. @ ¶22. (Emphasis Added)

in State v. Bedford, (gth Dist.) 2009-Ohio-3972 @¶11, the Court held that;

"'... [a] journal entry is void because it includes a mistake regarding post-release control ... there
is no final, appealable order."

and;

"The effect of determining that a judgment is void is well established. It is as though such
proceedings had never occurred; the judgment is a mere nullity and the parties are in the same
position as if there has been no judgment." See State v. Bloomer, 122 Ohio St.3d 200. (Emphasis

Added)

In addition this Court held in Simpkins, supra @¶21;

"Therefore, in circumstances in which the judge disregards what the law clearly commands,
such as when a judge fails to impose a non-discressionary sanction required by a sentencing
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statute, the judge acts without authority." State v. Beasley, 14 Ohio St.3d @ ¶78, 14 O.B.R. 511,

471 N.E.2d 774.

Such actions are not mere errors that render a sentence voidable rather than void. If a

judge imposes a sentence that is unauthorized by law, the sentence is unlawful.

'If an act is unlawful, it is not erroneous or voidable, but it is wholly unauthorized and void."
State ex rel. Kudrick v. Meredith (1922), 24 Ohio N.P. (N.S.) 120, 124, 1922 WL 2015*3.

(Emphasis Added).

Again this Court held in State v. Beasley (1984), 14 OhioSt.3d 74;

"Any attempt by a court to disregard statutory requirements imposing a sentence renders
The attempted sentence a nullity or void."

Twenty years later, this Court applied this principle to post-release control in State v.

Jordan (2004), 104 Ohio St.3d 21. Three years later, this Court held in State v. Bezak (2007), 14

Ohio St.3d 94;

"[W]hen a defendant is convicted to one or more offences and post-release control is
not properly included in a sentence for a particular offence, the sentence for that offence is
void. The offender is entitled to a new sentencing hearing for that particular offence." Id. @

Syllabus (Emphasis Added).

The effect of a void sentence or any portion thereof, renders the final judgment of

conviction void as well.

In State v. Payne, 114 Ohio St.3d 502, in footnote3, ¶29, the court stated;

"It is axiomatic that imposing a sentence outside the statutory range, contrary to
statue, is outside a courts jurisdiction, thereby rendering the sentence

void ab initio."(Emphasis Added).

Clearly the trial court failed to properly impose mandatory post-release control in its

journal entry. The Relator/Appellant's sentence is vJ it is a nullity and must be vacated. It is

as though such proceedings has never occurred; the judgment is a mere nullity and the parties
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are in the same position as if there had been no judgment. See State v. Boswell, 121 Ohio St.3d

575, 906 N.E.2d 422.

Pursuant to Criminal Rule 43, the Relator/Appellant must be physically present at every

stage of the proceedings, including sentencing.

Conclusion

Wherefore, this Court should reverse the decision of the Court of Appeals, vacate the

Relator/Appellants void sentence and remand this cause to the trial court for further

proceedings.

Respectfully Submitted,

Kyle L. Clutter
Relator/Appellant in ProSe
Mansfield Corr. Inst.
P.O. Box 788 #503-058
Mansfield, Ohio 44901

Certificate of Service

I certify that a true copy of the same was sent by U.S. Mail to the address listed in the caption

on this j5' day of Tu ly, , 2010.
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IN TIIE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

CRAWFORD COUNTY

APR I j
SUESEEVEHSCl3ANY'rOAD CpDNYY Ci.r^r:;;,

STATE OF OHIO, CASE NO. 3-10-07
EX REL KYLE L. CLUTTER,

RELATOR,

V.

RUSSELL B. WISEMAN, JUDGE, J U D G M E N T
CRAWFORD COUNTY COURT E N T R Y
OF COMMON PLEAS,

RESPONDENT.

This cause comes on for determination of Relator's complaint for writ of

mandamus and/or procedendo, Respondent's motion to dismiss, and Relator's

memorandum contra the motion to dismiss.

Upon consideration the court finds that Relator filed a previous complaint

for writ of mandamus and/or procedendo which argued that he must be

resentenced and a final order issued, and the complaint was dismissed. State ex

rel. Clutter v. Wiseman, 3a Dist.No. 3-09-01, unreported; appeal dismissed, State

ex rel. Clutter v. Wisenzan, 122 Ohio St.3d 1518, 2009-Ohio-4776, reconsideration

denied, 123 Ohio St.3d 1498, 2009-Ohio-6015.

The instant complaint similarly argues that Relator must be resentenced and

a final order issued. It is well settled that res judicata bars a party from instituting
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Case No. 3-10-07

a successive writ action for the same relief. State ex rel. Tate v, Calabrese (April

7, 2010), Slip Opinion No. 2010-Ohio-1431, citing State ex rel. Essig v. Blackwell,

103 Ohio St.3d 481, 2004-Ohio-5586; State ex rel. Carroll v. Corrigan (2001), 91

Ohio St.3d 331.

Accordingly, the successive writ action is barred by res judicata and must

be dismissed, and Respondent's motion is well taken.

It is therefore ORDERED that Relator's coinplaint for writ of mandamus

and/or procedendo be, and hereby is, dismissed at the costs of Relator for which

judginent is rendered.

DATED: April 14, 2010
/jnc
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

CRAWFORD COUNTY

APR 2 8 2Olg

C^^^ ^ OUNryCLAK

STATE OF OHIO, CASE NO. 3-10-07
EX REL KYLE L. CLUTTER,

RELATOR,

V.

RUSSELL B. WISEMAN, JUDGE, J U D G M E N T
CRAWFORD COUNTY COURT E N T R Y
OF COMMON PLEAS,

RESPONDENT.

This cause comes before the court upon Relator's application for

reconsideration of this Court's judgment dismissing his second petition for writ of

mandamus and/or procedendo.

Upon consideration the Court finds that there is no provision for seeking

reconsideration of a final judgment in a proceeding instituted under the court's

original jurisdiction. State ex rel. Pajestka v. Faulhaber (1977), 50 Ohio St.2d 41;

State ex rel. Pendell v. Adanis Cty. Bd. of Elections (1988), 40 Ohio St.3d 58.

Accordingly, the application is not well taken.

n o



Case No. 3-10-07

It is therefore ORDERED that Relator's application for reconsideration be,

and the same hereby is, denied.

DATED: April 28, 2010

/jnc

-Z-

Ay



i----------------------------- ------- ---------- ----------- ------
Slip Copy, 2009 WL306g749 (Ohio App. 9 Dist.), 2009 -Ohio- 5052

Court ofAppeals of Ohio,
Nintb District, Medina County.

STATE of Ohio, Appellee
V.

Leonard E. ROBERTSON, Appellant.

No. 07CA0120-M.
Decided Sept. 28, 2009.

Appeat from Judgment Entered in the Court of Common Pleas County of Medina, Ohio, Case No. 05-CR-0539-
Joseph F. Salzgeber, Attomey at Law, for appellant.

Dean Hohnan, Prosecuting Attumey, and Russel A. Hopkins, Assistant Prosecuting Attorney, for appellee.

DICKINSON, Judge.

INTRODUCTION

*1 (111 As part of a plea agreement, Leonard E. Robertson pleaded guilty to 54 counts of sexual battery, one eount of gross sexual imposition,
and two counts of atteinpted gross sexual imposition. Mr. Robertson was convicted of those charges and has appealed, arguing that his guilty pleas
were not knowingly, intelligently, and voluntarily made because the hYal court faited to advise him, at his change ofplea hearing, that he would be
subjeet to a mandatory term of five years of post-release control. Mr. Robertson, however, has not moved the hial court to witlydmw his plea.
Because the trial courtmade a mistake regarding post release control'nr its senteneing entry, tlre sentencing entry is void. This Court therefore,
exercises its inherent power to vacate tlre void judgment and remands for a new sentencing hearing.

POST-RCLEASECONTROL

{¶ 2] Mr. Robertson's sexual battery convicfions are felony sex offenses of the third degree. His oflrer three convictions are felony sex offenses
of lesser degrees. The trial court sentenced hnn to a total of fifteen yeam in the custody of the Ohio Department of Rehabilitation and Correcfion
and ordered him to serve "up to" five years of post-release control.

{¶ 3) Under Section 2967 28(B) of the Ohio Reyised Code, "[e]ach sentence to a prison term ... for a felony sex offense ... sball
include a requirement that the offender be subject to a period of post-release control imposed by the parole board xfter the offender's release from

imprisonment" For a felony sex offense, the period is five years. R.C. 2967.28(B)(1). Under Section 2929.14(F)(1), "[i]f a court imposes a
prison term ... for a felony sex offense, ... it shall include in the sentence a requirement that the offender be subject to a period ofpost-release
control after [his] release from imprisomnent.._"

(141 In its sentencing enhy of Marclr 31, 2008, the trial court wrote that "post release eontrol is mandatory in this case up to a maxunum of 5

years."Altlrouglr the trial court eorrectly wrote tlratMr. Robertson was subjeet to `tuandatory" post-release connol, it ineorrectly described llrat

post-release control as lasting "up to a maximum of 5 years," thereby implying that it could laastfor less than 5 yeers. Under Section 2967.28,
aoy sentence to a prison tenn for a felony, except uneategorized special felonies, "shall include a requireinent that the offender be subject to a period

of post-release control" following release. R.C. 2967.28(B), (C). Thus, if tlre trial court imposes a prison tenn for such an offense, it tnust

include that requirement in the sentence. To that extenY, the requirement tlrat the offender be "subject" to post-release contr0l under SeetioIl

2967.28 is always "mandatory" because the trial court has no discretion over whetlrer to include it in the sentence.

(1151 The trial court also has no discretion over whetlrer post-release control is actually imposed or, when it is, the lengllr of that post-release
eontrol. To the extent anyone has discretion regarding post-release control, it is theparole board, not the trial court. Depending upon llre offense,

Section 2967.28 dictates either a definite penod of three or five years under part B, or a possible period of up to three years under pmt C, `Sf

the parole board ... detennines that a period ofpost-release eontrol is necessary for that offender." R.C. 2967.28(C).

*2 {¶ 6] Mr. Robertson was convicted of third-degree felony sex offenses within the coverage of Section 2967.28(B)(1). The ttial court,
therefore, should have included in his sentence Ihathe would be subject m post-release eOntrol for a definite period of five years. The language in
the sentencing entry about a term of'Srp to" five yeam incurrectly implies llrat Mr. Robertson could serve less than five years.

{¶ 71 In State y Simrokins 117 Olho St.3d 420, 2008-Ohio-1197, the Ohio Supreme Court held that, ^[i]n cases in which a

^11'L F nil, ENP Ckzha^
:IN^w:LO`9'cator, S[S^Siocument.,
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defendant is convicted of, or pleads guilty to, an offense for which postrelease control is required but not properly included in tlte sentence, the
setttence is void...l'Id at syllabus. The Supretne Conrt reasoned that "no eourt has the authority to subsfitute a difTerent sentence for that which is
required by law." Id. at 120. It eoncluded that'a sentence tlrat does not confonn to statutory mandates requiring the hnposition of postrelease
control is a nullity and void [and] must be vacated"Id. at ¶ 22.

{¶ 8) In 3/ate v. BedJord, 9th Dist. No. 24431, 2009-Ohi0-3972, at T 11, this Cottrt held tltat, if"[a] jonmal entry is void because it

included a mistake regarding post-release control . .. there is no final, appealable order." Accordin gly, this Court does not havejurisdiction to
consider the merits of Mr. Robertson's appeal. Id. at ¶ 14. It does have limited inherent autltority, however, to recognize tltat the journal entry is a

nullity and vacate tltevoidjudgtnent Id. at¶ 12 (quoting Van DeRyt v. Van DeRyt, 6 Ohio St.2d 31, 36 (1966)).

CONCLUSION

{¶ 9) The trial court's joumal entry included a mistake regarding post-release control. It, tlrerefore, is void. This Court exercises its inherent
power to vacate thejoumal entry and remands this maHer to the trial court for a new sentencing hearing.

Judgment vacated, and cause remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue outof 8tis Court directing the Court of Common Pleas, County of Medina, State of Ohio, to carry this

judgment into execution. A certified copy of tltis joumal entry shall constitute the mandate, pursuant toAPD.R. 27 .

Immediately upon flre fifing hereof, this docutnent shall constitute the journal entry ofjudgtnent, and it shall be file stamped by the Clerk of the

Court ofAppeals at which time tlte period for review shall begin to mn. ADD.R. 22(E). The Clerk of the Court ofAppeals is instructed to mail a

notice of entry of tltis judgment to tlte parties and to make a notation of the mailing in the docket, pursuant to ADp.R. 30.

Costs taxed to appellee.

MOORE, P.J., and WDITMORE, J., concur.

Ohio App. 9 Dist.,2009.
State v. Robertson
Slip Copy, 2009 WL 3068749 (Ohio App. 9 Dist.), 2009 -Ohio- 5052

END OF DOCUMENT

(c) 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Not Reported in N.E.2d, 2007 WL 2350759 (Ohio App. 3 Dist.), 2007 -Ohio- 4239

Court of Appeals of Ohio,
Third District, Auglaize County.

STATE of Ohio, Plaintiff-Appellee,
V.

Stephen M. LESTER, Defendant-Appellant.

No. 2-06-31.
Decided Aug. 20, 2007.

Criminal Appeal from Common Pleas Court.
David H. Bodiker, Ohio Public Defender, Kenneth R. Spiert, Columbus, OH, for Appellant.

Amy Otley Fox, Assistant Prosecuting Attomey, Wapakoneta, OH, for Appellee.

PRESTON, J.

*1 {¶ 1} Defendant-appellant, Stephen Lester, appeals the sentence imposed by the Auglaize County Court of Common Pleas. For the
following reasons, we affirm the sentence on the misdemeanor offense but vacate the sentence as to the felony offenses and remand to the
trialcourt for furthei proceedings consistent with this opinion.

{¶ 2} On January 24, 2006, Lester waited in a parking lot for his former girlfriend, Angela Gierhart, at her place of employment. After
Angela arrived, Lester approached her parked car and tried to force Angela into his car. Angela resisted Lester's attempts. According to
Angela's testimony, Lester threatened to kill Gierhart with a knife if she screamed. At soine point, Anita Byme, one of Gierhart's co-
workers, drove into the parking lot and Angela ran to Byrne's vehicle. Lester then picked up Angela's purse and left the parking lot.

{¶ 3} The Auglaize County Grand Jury indicted Lester on the following: count one of robbery, in violation of R.C.

2911.02(A)(2), and a second degree felony; count two of abduction, in violation of R.C. 2905.02(A)(1), and a third degree

felony; count three of theft, in violation of R.C. 2913.02(A)(1), and a fifth degree felony; count four of attempted felonious assault,

in violation of R.C. 2923.02(A)/2903.11(A)( I), and a third degree felony; and count five of aggravated menacing, in violation

of R.C. 2903.21(A), and a first degree misdemeanor.

{¶ 4} Ajury trial was held on May 15 and 16. The jury found Lester not guilty of the robbery charge but found him guilty of the

remaining charges.

{¶ 5} The trial court subsequently sentenced Lester to five years imprisonment on count two, six months imprisonment on count
three, three years imprisonment on eount four, and six months imprisonment on count five. The trial court ordered that counts two and
four be served consecutive to each other. The trial court also ordered that counts three and five be served concurrent to each other and
concurrent to count two for an aggregate prison sentence of eight years. The trial court also ordered Lester to pay restitution in the amount

of $1,328.98, court costs, costs of prosecution, and any fees permitted under R.C. 2929. ) 8(A)(4). In the sentencing entry, the trial

court further stated,

[t]he Court has further notified the Defendant that Post Release Control in this case is MANDATORY for FIVE (5) YEARS, as

well as the consequences for violating conditions of Post Release Control imposed by the Parole Board under Ohio Revised

Code & 2967.28. The Defendant is ORDERED to serve as part of this sentence any term of Post Release Control imposed

by the Parole Board, and any prison term for violation of that Post Release Control.

{¶ 6} It is from this sentence that Lester appeals and asserts four assignments of error for our review. We will address Lester's second

assignment of error first.
ASSIGNMENT OF ERROR NO. II

The trial court violated Mr. Lester's rights to due process under the Ohio and United States Constitutions, as well as his rights

under R.C. 2967.28, when it ordered him to serve an illegal, mandatory term of post-release control of five years for a third-

degree felony. (7/10/06 Entry, 2.)
*2 {¶ 7} Lester argues, in his second assignment of error, that the trial court's sentencing entry erroneously stated that Lester was

subject to a mandatory five year term of post release control instead of the three year term of post release control required for a third

degree felony under R.C. 2967.28(B)(3).

{¶ 8} R.C. 2967.28(B) provides in part, " * * * a period of post release control required by this division for an offender shall be one

47



of the following periods: * * * (3) For a felony of the third degree that is not a felony sex offense and in the commission of
offender caused or threatened physical harm to a person, three years." (emphasis added.)

hich the

{¶ 9} Lester was convicted of abduction, a third degree felony; theft, a fifth degree felony; attempted felonious assault, a third degree
felony; and aggravated menacing, a first degree misdemeanor. Since Lester was convicted of two felonies of the third degree that were not
felony sex offenses and Lester caused or threatened physical harm to a person, Lester was subject to a mandatory three year term of post

release control. See R.C. 2967.28(B)(3). In addi6on, Lester was convicted of a fifth degree felony, which was subject to post

release control of"up to three years". See R.C. 2967.28(C).

{¶ 10} The trial court notified Lester regarding post release control at both the sentencing hearing and in the sentencing entry, but the
notifications were inconsistent. At the sentencing hearing, the trial court notified Lester that he was subject to a mandatory tenn of three

years post release control; however, in the sentencing entry, the trial court notified Lester that he was subject to a mandatory tenn offive
years of post release control.

{¶ 111 The Ohio Supreme Court has recently held,

[w]hen a trial court fails to notify an offender that be may be subject to postrelease control at a sentencing hearing, as required

by former R.C. 2929.19(B)(3), the sentence is void; the sentence must be vacated and the matter remanded to the trial

court for resentencing. The trial court must resentence the offender as if there had been no original sentence. When a defendant
is convicted of or pleads guilty to one or more offenses and postrelease control is not properly included in a sentence for a
particular offense, the sentence for that offense is void. The offender is entitled to a new sentencing hearing for that particular
offense.

State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, at $ 16 (trial court failed to notify the offender of post release
control at the sentencing hearing).

{¶ 121 Siniilarly, we bold that since the sentencing entry notified Lester that he was subject to a mandatory term of five years of post
release control, when the statute provides for a mandatory three year term of post release control for the third degree felonies and up to
three years of post release control for a fifth degree felony, Lester's sentence as to the felony offenses is void. Thus, we vacate the
sentence as to the felony offenses and remand to the trial court for resentencing. However, we affirm the sentence imposed by the trial
court as to the misdemeanor offense in that post release control is not applicable.
ASSIGNMENT OF ERROR NO. 1

*3 When the trial court ordered Mr. Lester, who was subject to a mandatory term of post-release control, to serve as part of his

sentence "any term" of post-release control imposed by the Parole Board, it violated the separation of powers doctrine and
deprived Mr. Lester of his rights to due process under the Ohio And United States Constitutions and his statutory rights under

R.C. 2967.28. (7n0/a6 Entry, 2.)

ASSIGNMENT OF ERROR NO. III

The trial court violated Mr. Lester's rights to due process and equal protection underthe Ohio and United States Constitutions

and abused its discretion by sentencing him to pay restitution under R.C. 2929.18(L^^(1) and fines and costs under R.C.

2929.18(A)(4) without considering Mr. Lester's present or future ability to pay those sanctions, as required by R.C.

2929.19(B). (Sent. Tr. Pp. 3, 5-6, 25.)

ASSIGNMENT OF ERROR NO. IV

When the trial court sentenced Mr. Lester to non-minimum, maximum, and consecutive prison terms based on facts not found
by the jury or admitted by Mr. Lester, it violated his rights guaranteed by the Sixth Amendment to the United States
Constitution and by Article One, Sections Five and Ten of the Ohio Constitution. (Sent. Tr. p. 25; 7/10/06 Entry.)

{¶ 13} Based on our disposition of Lester's second assignment of error, we find that Lester's first, third, and fourth assignments of
error are now moot.

{¶ 14} The sentence imposed by the Auglaize County Court of Common Pleas is af5nned as to the misdemeanor offense; however,
the sentence is vacated as to the felony offenses and the cause is remanded for further proceedings consistent with this opinion.

JudgmentAfirmed in part; Sentence Vacated in part and cause Remanded.
ROGERS, P.J., and SHAW, J., concur.
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DICIQNSON, Presiding Judge.

INTRODUCTION

*1 (¶ 1) Ajury convicted Joseph Bedford of domestlo violence and disrupting public services, which are felonies of the fourtlr degree. At his
sentencing hearing, the trial court told him that his sentence would be two years in prison "with a period of ttnee years... mandatory post-release
conlrol...P It then wrote in its joumal entry that, as part oflvh. Bedford's sentence, he "may be supervised by the Adult Parole Authority after [he]
leaves prison... for a mandatory Three (3) years as detenuined by tlro Adult Parole Authority." Mr. Bedford has appealed his convictions, assigning
five emors. Because the trial court made a mistake in itsjoumal entry regarding post-release control, the joumal entry is void. This Court, therefore,
exercises its inlrerent power to vacate the void judgment and remands for a new sentencing hearing.
FINAL APPEALABLE ORDER

{¶ 2} The Ohio Constitution restricts an appellate court'sjurisdiction over trial court decisions to the review of fmal orders. Ohio Const.

Art. IV, 6 3(B)(2). "[I]n order to decide whether an order issued by a trial court in a criminal proceeding is a reviewable final order, appellate

courb should apply the deftnitions of'final order' contained in R.C. 2505.02." State y Muncie. 91 Ohio St.3d 440. 444. 746

N.E.2d 1092 (2001). "An order is a final order that may be reviewed, affnrned, modified, or reversed, with or without retdal, [if] it is ... [a]n

order that affects a substantial right in an action that in effect detemines the action aud prevents ajudgment" R.C. 2505.02(B)(1).

AID



{¶ 3) The Ohio Supreme Court has held that "a judgment of conviction qualifies as an order tiiat `affects a substantial right' and `detennines

the action and prevents ajudgment' in favor of the defendant" State v. Baker 119 Ohio St 3d 197, 893 N.E.2d 163, 2008-

Ohio-3330, at ¶ 9. It has further held that °[a] judgment of conviction is a final appealable order under R.C. 2505.02 [it] it sets forth (1)
the guilty plea, thejury verdio5 or the finding of the eourt upon which the conviction is based; (2) the sentence; (3) the siymature of the judge; and
(4) entry on the joumal by the clerk of court.°ld. at syllabus. The trial court'sjoumal entry setc forth the jury's verdict and W. Bedford's sentence,
has the judge's signature, and was entered by the clerk of courls. Accordingly, it appears, on its face, to be a fmal, appealable order.
POST-RELEASECONTROL

f11 f21 {¶ 4) Section 2967.28(C) of the Ohio Revised Code provides that °[a]ny sentence to a prison tenn for a felony of the
thtrd, four[h, or fifth degree that is not subject to division (B)(1) or (3) of this section shall include a requirement that tlre offender be subject to a
period ofpost-release control of up to three years after the offender's release from imprisomnent, if the parole board ... detennines that a period of

post-ralease eontrol is necessary for that offender" Similarly, Section 2929.14(P)(2) provides that, °[i]f a court imposes a prison tertn for a
felony of the third, fomth, or fiftlr degree ... , it shall include in the sentence a requirement that the offender be subject to a period ofpost-release

control after [his] release frorn imprisonment, in accordance with [Sectioll 2967.28], if the parole board determines that a period ofpost-
release control is necessary." In addition, Section 2929.19(B)(3)(d) provides that, °ifthe sentencing court determines ... that a prison term is

necessary orrequired, [it] shall... [n]otify the offender that [he] may be supervised under section 2967.28 of the Revised Code after
[he] leaves prison if [he] is being sentenced for a felony of the third, fourth, or fifth degree.._"

*2 1151 At the sentencing hearing, the trial court told Mr. Bedford that it was imposing a mandatory three-year period of post-release control,

and it wrote in its joumal entry that he "may" be supervised "fbr a mandatory three (3) years" Under SeOtion 2967.28(C), however, the parole
board has discretion to impose up to three years of post-releease connnl for felonies of the fourth degree that are not felony sex offenses. The court

apparently thought that Mr. Bedford fell within an exception under Section 2967.28(B)(3), which pmvides tlrat three years of posbrelease
control is mandatory "[t]or a felony of the third degree that is not a felony sex offense and in the coinmission of which tlre offender caused or
threatened physical harm to a person." The court stated at the sentencing hearing that, °[b]ecause there was hann or threat of harm," Mr. Bedford's
post-release control "will be ... mandatory."

116) The physical hatm exception, however, only applies to felonies of the tlrird degree. Because Mr. Bedford was convicted of two felonies
of the fourth degrce, it did not apply to him. Accordiugly, the trial court improperly told W. Bedford that he was subject to mandatory post-release
contml and iinproperly wrote that in its joumal entry.

(¶ 7) In State y Simpkins 117 Ohio St 3d 420 884 N E 2d 568, 2008-Ohio-1197, the Ohio Supreme Court held that,
"[i]n cases in which a defendant is convicted of, or pleads guilty tn, m offense for whieh postrelease control is required but not properly included
in the sentence, the sentence is void.." Id. at syllabus. It noted that "no court has the authority to substitute a different sentence for that whieh is

required by law." Id. at $ 20, 884 N.E.2d 568. It, therefore, concluded that' a sentence that does not eonform to statutory mandates

requiring the imposition of postrelease control is a nullity and void.." Id. at 122, 884 N.E.2d 568.

{¶ 8) Because the trial court made a mistake regarding post-release control in its joumal entry, Mr. Bedford's sentence is void. This Court notes

that "[a] court of record speaks only through its,joumal and not by ornl pronouncement or mere written tninute or memorandumP Sohenley v.

Kauth, 160 Ohio St. 109, 113 N.E.2d 625, paragraph one of the syllabus (1953). AccoiHingly, not only is Iv&. Bedford's sentence
void, it follows that the journal entry in which the court attempted to impose that sentence is also void.
7UBISDICTION REVISITED

M {¶ 9) Having concluded that the trial court'sjournal entry is void, this Court must determine the effect of that conclusion. In partieular,
this Court must deterrnine whether it can consider Mr. Bedford's assignments of en'or regarding his eonvictlons in this appeal or whether it must
wait to consider them following a validjoumal entry.

{¶ 10) `"Che effect of detemrining that ajudgment is void is well established. It is as though such proceedings had never occurred; the

judgment is a mere nullity and the parties are in the same position as if there had been no judgrnent." State V. B]oomer, 122 Ohio St.3d

200, 909 N E 2d 1254, 2009-Ohio-2462, at ¶ 27 ( quoting State v. Bezak, 114 Ohio St.3d 94, 868 N.E.2d 961,

2007-Ohio-3250, at Q 12). Taking the Supreme Court at its word, tlris Com must act as if the journal entry containing Ivlr. Bedford's void

sentence'7tad never occurred" and "as iftlrere had been nojudgment"Id. (quoting Bezak, 2007-Ohio-3250, at Q 12, 114 Ohio

St.3d 94. 868 N.E.2d 961). This Court, therefore, must reevaluate its jurisdiction over the appeal in light ofthe fact that `Yhere ha[s] been

nojudgment"Id. (quofingBezak 2007-Ohio-3250 at ¶ 12, 114 Ohio St.3d 94, 868 N.E.2d 961).

*3 {¶ 11) As noted previously, the Ohio Constitution restricts an appellate court'sjurisdiction over trial court decisions to the review of final

orders. Ohio Cori6t. Art. IV. $ 3(B)(2). While a judgment of convicNon qualifies as a final order if it contains tlie requirements identified

in State v. Baker, 119 Ohio St.3d 197, 893 N.E.2d 163, 2008-Ohio-3330, if tlrere has been nojudgmeut then there is no final

order. Accordingly, since the trial eourC's joumal entry is void beeause it included amistake regarding post-release control, this Court concludes

there is no fmal, appealable order.'m the extent that this CouRs decision in State v. Vu, 9th Dist. Nos. 07CA0094-M. 07CA0095-

M 07CA0096-M 07CA0107-M 07CA0108-M 2009-Ohio-2945, is inconsistent with tlratconclusion,itisoverrmled.
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INHERENT POWER OF THE COU1Tr

[41 1121 Although the trial court's voidjoumal enhy may not be a final, appealable order, that does not end this Court's analysis. While this

Court may not havejurisdiction under Section 2505.02(B), the Ohio Supreme Court has °recognized the inherent power of courts to vacate

voidjudgmentc." Cincinnati Sch. Dist Bd. of Educ v. Hamilton County Bd. of Revision 87 Ohio St.3d 363, 368,

721 N.E.2d 40 (2000). "A court has inherent power to vacate a void judgment because such an order simply reeognizes the fact that the

judgrnent was always anulliry." Van DeRyt y Van DeRyt 6 Ohio St.2d 31 36, 215 N.E 2d 698 (1966).1fan appellate court
is exemising its inherent power to vacate a void judgtnent, it does not matter whetlrer the notice of appeal was timely filed ar whether there is a

snat, appealable order. Card v. Rovsden 2d Dist No 95 CA 108 1996 WL 303571 at *1 (June 7 1996); see Reed v.

Montgomery County Bd. of Mental Retardation and Develonmental Disabilities 10th Dist. No. 94APE10-

1490. 1995 WL 250810 at *3 (Apr. 27, 1995) ( concluding that, if an entry is void ab initio, "[w]hether or not the ... entry constitutes

a fmal appealable order does not affect appellant's ability to appeal the matter").

QI 13) Exereising this Court's inherent power to vacate the trial court's void judgment is consistent with the inshvetions of the Ohio Supreme
Court. In State v. Jordan 104 Ohio St.3d 21, 817 N E 2d 864. 2004-Ohio-6085, itIreld that, "[it] a trial coart fails to notify

an offender about postrelease conhnl ... it fails to coinply with flie maodatory provisions of R.C. 2929.19(B)(3)(c) and (d), and, therefom, the

sentence must be vacated and Hre matter remanded to the trial court for resentencing." Id. at pamgiaph two of the syllabus. ln State V.

Simpkins. 117 Obio St 3d 420, 884 N E 2d 568, 2008-Ohio-1197, it noted that, "[b]ecause a sentence that does not confonn

to statutory mandates requiring the imposition of postrelease control is a nullity and void, ft must be vacated." Id. at 122, 884 N.E.2d 568.

Fmtiremmre, in State v . Foster. 109 Ohio St 3d 1 845 N E 2d 470, 2006-Ohio-856, it noted that, "[if] a sentence is deemed

void, the ordinary course is tu vacate that sentenee and remand to tlre trial court for a new sentencing hearing." Id. at T 103, 845 N.E-2d

470 (citing Jordan 2004-Ohio-6085 at ¶ 23, 104 Ohio St.3d 21, 817 N.E.2d 864).

^4 (¶ 10.) Although this Courthas inherent power to vacate a voidjudgment, its power is limited to recognizing that the judgment is a nullity.

It does not have authority to consider the merits of Mr. Bedford's appeal. See Steel Co. v. Citizens for a Better EnV't, 523 U.S.

83 95, 118SCt.1003,140L.Ed.2d210(1998)(notfngthat,ifthetrialeourt'sactionexceedsitsjurisdiction,"wehavejurisdietion

on appeal, not oftlre merits but merely for the purpose ofcorrecting the error of the lower court...") (quoting Arizonans for Official

English v. Arizona 520 U S 43- 73, 117 S.Ct. 1055, 137 L.Ed.2d 170 (1997)).
ONCLUSION

{¶ 15) Because the trial court's joumal enhy included a mistake regarding post-release control, it is void. This Court exercises its inherent
power to vacate the journal entry and remands this matter to the trial court for a new sentencing hearing.

Judgment vacated, and cause remanded.

Therewere reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common Pleas, County of Summit, State of Ohio, to cany this

judgment into execution. A eertifred copy of tlrisjountal entry shall constitute the mandate, pursuant to AnU.R. 27.

Immediately upon the filing hereof, this docmnent shall constitute the jounral entry ofjudgment, and it shall be file stamped by tlre Clerk of the

Court ofAppeals at wlveh time the period for review shall begin to mn. ADp.R. 22(E). The Clerk of the Court of Appeals is instrueted to mail

a notice of entry of thisjudgment to the parties and to make a notation of the mailing in the docket, pursuant to App. R. 30.

Costs taxed equally both parties.

WHITMORE, J. concurs, saying.

{¶ 16) I coneur with tlre majority opinion. I write separately to addmss this Court's decision in State v. Vu, 9th Dist. Nos. 07CA0094-M,

07CA0095-M, 07CA0096-M, 07CA0107-M & 07CA0I08-M, 2009-Ohio-2945. Vu presented this Court with seveml codefendants who,
according to the Ohio Supreme CourPs meent decisions, had void sentences because the trial court improperly advised them about post-release
control.'Ihis Court's decision to review tlre sufficiency of the evidence supporting their convictions assured the defendants that the findings of guilt
that held them in prison were supported by sufficient evidence.

{¶ 17) Uafortunately, in Fiy as in this case, the trial court's improperpost-release eontrol notification'9eads to amore serious problem, for a
defendant may be oaught in limbo. Unless a defendant in prison were to seek mandamus or procedendo for a trlal court to prepare a new entry,

appellate review ofthe case wouldbe impossible." State v. Baker, 119 Ohio St.3d 197, 893 N.E.2d 163,2008-Ohio-3330,

at 16. Vu addressed the Supreme Court's concem for a defendant caught in limbo, a valid concem, as this Court Iras already reviewed cases
where a defendant sat in prison for many months waiting to be resentenced following reversal because of an improper post-release control

notification. See, e.g., State v. Roper, 9th Dist No. 24321, 2009-Ohi0-3185.
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"5 {¶ 18} This Courfs holding today is a logical extension of our decision in State v Hodcomb, 9th Dist. No. 24287, 2009-Olio-3187. it
fallows, therefore, that this Court cennot review the sufficieney of the evidence because there is no final order tu review. I reluctantly agree that R,
must be overruled on that point. Ofcourse, if the defendanfs sentence were voidable, mtlrer than void, the result in this case, and mauy others,
would be different. The Supreme Court has held to the contrary, however, and the fezr the Supreme Court explained in Baker that defendants will
be "caught in limbo" applies with equal force here. Baker at ¶ 16.

1119) I encourage tlre trial court in this case, and others like it, to sentence the defendant as quickly as possible. In appropriate cases, a (rial

court may utilize the remedy set fortlt in R.C. 2929.191 to add the missing notification to the defendant's sentence without holding another full
sentencing hearing. Whatever method is used to itnpose a pmper sentence, if a defeudant desires to appeal, the defendant can file a new appeal and
zsk this Court to transfer the briefs to the new appeal and consider it in an expedited mamter. See, e.g., State v. Mil[er, 9tlr Dist No. 06CA0046-M,

2007-Ohio-1353,at120.
BELFANCE, J. concurs, Saying.

{¶ 20) I concur. I write sepamtely to note that I also share the eoncems expressed by Judge Whitmore in her concurring opinion.
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R,C. § 2969.28

Baldwin's Ohio Revised Code Amot(atped Currentness

Title XXIX. Crlmes--Procedure (Refs & llnnOs)

"EIChapter 2967. Pardnn; Pmmle; Probati0n (Refs & Annos)
y2967.28 Past-release control

(A) As nsed in this seotio¢

(1) °lvlonitored time' means the monitored time sanction specified in section 2929.17 of the Revised Code.

(2)-Deadly weapon• and"deagerour erdnanee• havethe same rmmnings as in section 2923.11 of the Revised Code.

(3) `Felany sex offense" means a violation of a section contained io Chapter 2907 of the Revised Code that is a felony

(B) 6ach sentence to a pdsontew fr a feiony ofthe 8rst dagree, for a felony ofthe second degree, for a felony sex offenee, or for a felony of the th'nd degreethat u not a felony sex offense and'nr the conmtisslon of
which the offender caused ortlneatened ro cnnsephysical harm te a pemon sha0lneiude a requaement that the offender be subject to a period ofpost-release contml imposed by thepmoleboard after the offender's
release fiom imprisovnrem.Ifa court imposes a sentence wcluding a prison term ofa type described in this division on or aRter July 11, 2006, the failure ofa sentenciug comtto notiy the offender pursuant to

division (B)(3)(e) of section 2929.19 of the Revised Codenfthisreqnirementort0,ncludeinthe,ndgmentOfennvlet;onentereOdonthejmmmalastatement

thatthe offender's semence mdudes tlus requ¢ement does not negate, ilma, orotherwise affect the mandatory period ofsupervision that Is requtred for the offender under this division.Oeetlon

2929.191 of the Revised Codeapphesif,prinrtalmyl],2006,acomtimposedasenteneeincmdingaprisontermofatypedesoribedln(hisdivisfnandfailedtonod[ythe oRendm

pursnenttodlylslon (B)(3)(c) of section 2929.19 of the Revised COderegardmgpost-releasecontrolortoincludelnthejudgmentofconvictioneutaedonthe

jnnmalorinthesemeneepmanamtndivision (F)(1) of section 2929.14 of the Revised Codeastarementregardingpnet -releaaecentrnl.onlessredncedbythe
parole board purauant to divulon (D) ofthis section when authorized under that division, a period of post-release control requ¢ed by this division for an ofiender sball be of oue oftbe following periods:

(1) For a felony ofthe fnst degree or for a felony sex otfense, five yems;

(2) For a lElony ofthe sceond degree that is not a felony sex ofFnse, tlveeyema

(3) For a felony ofthe tbnd degrce that is not a flony aex oRense and-m the commission ofwhich the offender caused orthreatenedphysiw] harm to a pereon, tlhree years.

(C)Anv sentence to a pdson tum fr a felony efthethird, iburth, orARh d dee that is not subject to division (B)(1) or (3) ofthia section shall indude a requirement that the offender be subjeet to a period ofpost-

release comrol^or fup to Wree yemn after the ofPender's release 6om imprisonmen/t, ^ifthe parole bomd, in accordarme with division (D) of this section, determines ihat a period ofpost-release controlis neeessmy fr

tbat offender- JeetlOn 2929.191 of the Revised l.Ode applies if, priorto July 11, 2006, a eourt imposed a sentenoe iuciuding a prison term ofa type descxibed in this dlvision and

failedtonetltyrhe0ffenderpurxuanttodivision (B)(3)(d) of section 2929.19 of the Revised Coderegardingpnet-relenaeeontrnlnrtoineludemthejndgment

ofeenvicti0nenteredonthe;omalnrinthesenteneepmsuanttodivision (F)(2) of section 2929.14 of the Revised Codeastatememregardingpnat-re,ease

cOntmfP rsuamtnanagreemententeredintn mdersection 2967.29 ofthe Revised Code, a n rtofeommnnpleasorpa,nlebnardmeyimposeaan<tienanrenmlitinnsonan
oifnder who is placed on post-releese control under this division.

(D)(1)Befre theprisonerisreleased6omimprisonment,theparoleboerdor,pursuanttoanagreementundersectlon 2967.29 of the Revised Code,tlrecorutsballimposeupona

prisoner described'm division(B) oftids section, may impose upou a prisoner deeeribed in divielon (C) of this sectmn, and shall imposeupon a prisoner described in division (B)(2)(b) of section 5120.031 orin

division (B)(1) of section 5120.032 of the Revised Code, pne nrmnre pnst-releaaeenntrnl eanetinnato apply dming theprisnneaperiodefpnst-releaaecentrol.
Whenever the board or court imposes one or more post-release control sanotions upon a pr'soney the board or coort, m addition to imposing the sanctions, also shall include as a condhion ofthe post-release control
thettheoffendernotleavetheatatewithoutpermissionofiheeomtortheoB der'sparoleorpmbationofdcerandthattheofi@nder-abidebythelaw.ThebomdorconrtmayimposeanyotherconditionsofreACase
under a post-release commi ssnetion that the board or court considers appropriate, and the conditions of releasemay include any commvnay residential sanetion, communHy nomesideutial saattion, or fiunnclal

sanefientbatthe senteneing cemt was anthoriaed to impose pars,mnt te seetions 2929.16,2929.17, and 2929.18 of the Revised Code. Priortn thereleasenfa
prisoner for whom a will impose one ormorepost.release control sanctions under this division, the parole bomd or court sball review the prisoner's criminal history, anjuvenile court adjudicetions fmding theprieoner,
whde ajuvenile, to be a delinquent child, and the record ofthe prisoner's conduct whde imprisoned. The parole board or court shall consider any recommendation regarding post-release controi sznetiens frthe

prisonermadebytheofficeofvictims'services.Aliercoasiderwgtlmsematerals,iheboardorcomtshelldetermine,foraprisonerdesQibedindivixion(B)ofthissectiou,dlvlslOn B 2 of

section 5120.031,Ordivision (B)(1) of section 5120.032 of the Revised Code,whiehpnst-releasecontrnlsanctinnoreombinatinnefpost,
®lease control szvetiona is reasonableunder the circumstances or, for a prisoner described'm division (C) ofthis section, whether a post.release eontrol sanction is necessary and, if so, which post-relesse control
sauction or combination of post-release control sanaions u reasonable under the ebcumstances. In the case of a prisoner convicted of a Riouy ofthe furth or fifth degree other than a felony sex offense, the board or
court shall presurne that monitored time is the appropriatcpost.relea.sp.control sanction unless theboard or eourt detefmines that a morerestrictlve sanction is werranted. A post-release control sanaion imposed unda
this division takes effect upon theprisouer's release from imprisonment.

Regardless ofwhether the pruoner was sentenced to the prison tetm prior to, on, or after July 11, 2006, pdov to the release ofa prlsoner for whom it will impose one ormorepost.release commt sanctions under this

division,theparolebomdsballnotifytheprisoner !t6'a+ t,iftheprisonerviolatesanysanetionsoimposedoranyconditionofpoet-releasecontmldesaibedindlylslOn (B) of section

2967,131 of the Reylsed Code that is imposed on the prisoner, the pmole board may lmpose a prison term of up to one-halfofthe stated prison term originally imposed upon the prisouer.

(2) At any time after a prisoner is released from /im.prisonment and during the period ofpost-release control appfieable to the releasee, tbe adult pmvle authority or, pmsnant to an agreement under seetlon

2967.29 of the Revised l.ode,thecourt mayreviewthereleasee'sbehaviorunderthepost-releasecontcolsenctionsimposeduponthereleaseeuuderthissection.Theauthority orcourt

may determine, based uponthe review and In nccordanee whh the standards establiehed under divis'mu (E) oftbis section, thaz a morerestrictiveor a less restdctivesanetien is appropriate aud may impose a different
sanetion The authority also may recommend tbat the parole board or court inerease orrrduae the duration ofNe period ofpost-release control wrposed by the court.Iftbe authorlty recommends that the board or court
waezse the duration ofpost-release control, rLe boerd or court shall review the releasee's behavior and may mcrease tbe duration oftbe period ofpost-relrese couvol imposed by the court up to eight years. Ifthe
authority recommends that the board or courl reduce the duratwn ofcontrol for as offense described in division (B) or (C) oftiris section, the board or court shn11 review the releasee's behavior and may reduce the
dumtion oftlre period ofcontml imposed by thc comt.In no case shall the board or ceurt reduce the duration ofthe period of contml imposed for an offense described m divieion (B)(1) ofthis section to aperiod less

Ihan the lengtb ofthe stazed prison term originally imposed, and in uo case shall thebeard or comt permit thereleasee to leave We state without permission oftbe cowt orthereteasee's parole or probation officer.

(E) The department ofrebabilitation and correction, w accordance with Chapter 119. ofthe Revised Code, shall adopt rules that do all ofthe fonowing:

(1) Establish standards for the imposition by the parole board ofpost-relcase comrol sanotione under this sedion thet are comistent with the overriding purposes and sentmcw5 principles set forth in seetlon

A1 y



2929.11 of the Revised Codeandthatareappmpriatemtheneedsofreleasees;

(2) 6smblish standards by which theparolebomd cau determine which prisoners described in division (C) of this section shouW be plaeod under a period ofpost-release comrol;

(3) Establish stmdmds to be used by theparole board in redncing the duration ofthe period of post-isleaee mnirnl imposed by the mun when authorized uuder division (D) of this section, in vuposiqq amo®

resnlctive post-release mmmi sanulonthan monitored lime upon apruouer convicted ofa felony ofthe fouNr or fifth degree other than a felony sex ofFuse, or in imposing a less restridive control sanotlon upon a
releasee based on the redeasee's activities including, but not limited to, remainmg 6ee fiom criminal activity and from the abuse ofalcohol or other dmgs, snccesefnlly partieipatiag in approved rehabilitation pmgrams,
maimaming employment, and paying restimtion m We victim or meeting theterms of other financial sanotions;

(4)13stablish standards to be used by Ihe adWt parole authority w modifying a releasee's post-release contmi sanetions pursuant to division (D)(2) of this section;

(5) Establish standards to be used by the adult parole authority or parole board in imposing further sanctions uoder dlvision (F) ofthis section on releasees who violate post-releese convol samtions, inctudlag

standards Ihat do the following:

(a) (Aassify violatlovs acoord'ng to the de3ree ofsaiousness;

(b) Define the circumstances under whlch formal action by thepmole board Is wermated;

(c) Govern tlre use of evidence at violation hearings;

(d) Husme psrooeduml dueprocess m an alleged violamt;

(e) presaibe nomesidential commnuity connol sanefious for mostmisdemeanor md technical violations;

(f) Provide procedures for the return of a releasee to unprisonment for violmions ofpost-release mntml.

(F)(1) Whenever thepmrole board imposes one or more post-release control sanctions upon m offender under tlils section, the offmWev upon release from impruonment shall beuuder the geaealjurisdiction ofthe

adult pmnle authority and generally shall besupcrvlsed by IM1e field services section tbrough its staffofpmole and field officers as described in section 5149.04 of the ReylSed

Code,asiftheoffenderhadbeenplacedonparole.Iftheoffenderuponreleasefinmlmprisomnentviolatesthepost-releasecomrolsanttionoranycondhionsdescribedindlylslon (A) of

section 2967.131 of the Revised CodeNatmeimposedontheoffeader,Nrepublicorprivatepersonorentitythetopaatesoradministemtheamuionorthepmgramoractivity

that eomprrses the smetion shall report the violazien diectly to the adnlt pamle authority or m We ofticer of the antirerity who supervises We ofkndec The anthodty's officers may treat Ihe offender as iftAe offeuder
were on parole and in violatiou ofthe parole, md otherwise shall comply with this secCmn.

(2) Ifthe adult parole authority or, pursuent to an agreement mdu seetlon 2967.29 of the Revised Code, the court determines that areleasee has violated a post-release contml

sm,cnonnranyeonditionsdesQibedindivision (A) of seetion 2967.131 ofthe Revised Code;mposednpnnthereleaseeandthatammerestrimivesanctionis
appmpriaze, theautlmrity or court may impose a morerestrictive sanction upon ihe releasee, in accordance with the standards established mda division (E) oftlds secfion or in accordaneewith the agreement made

under section 2967.29 of the Revised Code, or may report the violation to the parole board for a hearing pursuant to division (F)(3) of the section. The authority or court may not,
pmsuant to this division, lnuease the dura[mn ofthereleasea'spost-release control or impose as a post-release control sandion a residential sanction that includes a pruoa term, but the authority or courtmay impose

onthereleasee any other residential seaetion, uomesidential sanmion, or 5nancial sanction that the sentencing coun was auWorized to imposepmsuant to sectlon5 2929.16, 2929.17, md

2929.18 of the Revised Code.

(3)Thcpmoleboardo;porsuavtwanagreemevtmdm$eetlon 2967.29 Of the Revised Code,thecourt mayholdahearingonanyallegedviolationbyaroleaseeofapost-release

cutrolsanctiovoranyconditionsdescribed -m division (A) of section 2967.131 of the Revised Coded,atme®pesednponthereleasee.IfaRermehearingme
board or comt 8nds ihat the releasee vlolated thesanction or condQion, Iheboard or court may inwease the duration ofthe releasee's post-release comrol up to the maximurn duration authorized by division (B) or (C)
ofthu see[ion orimposea morerestrictive post-release control savUioa When appropriate, the bomd or coun may impose as a post-release matrol sanofion aresidential sanetion Ihat mcludw a prison temr. Tbe board
or court shall consider a prison term as a post-release control sanction imposed for a violation ofpost-release comml when the violation involves a deadly weapon or dangerous ordnavice, physical harm or attempted
serious physical hmm to aperson, or sexual misconduct, or when th^!e releasee committed repeated violations ofpost-release control sanctions. Unless a reieasee's stated prison tenu was redu.ced pursuant to

section 5120.032 of the Revised l.ode,theperiodofaprisontermthatisimposedasapost-releasecontrolsanctionunderthisdivisionshallnotexceednwemonths,andthe

maximum eumaletive prison torm for ell violations under thu division shall vot exeeed one!-ĥ alf ofthe stated prison term originalty imposed upon tlheoffwder as part ofthis sevtevice. If a releasee's stated prison temr

uasreducedpmsuanttosectlon 5120.032 of the Revised l.ode,theperiodofaprisontermthatisimposedasapost-reir.aseconnolsanctionundertlusdivisionandthemaximum

cumulative prison term for all violations under this division shall vot exceed the pedod oftime mt served'm prison uuder the sentence imposed by the court. The period of a prison term that Is imposed as a post-

release eontmi sancdon under tfiis division shall not coout as, or be credited toward, the remaining period ofpost-release control.

If an ofTender is imprisoned for a felony committed while under poet-release control supwision and is agaid released on post-release coatml for a period oftime detamined by division (1)(4)(d) ofthis section, tlre

maximrm cumulative prison term for all violations underthis division shall not exceed onefialf ofNetotal stated prison terms ofibe earlier felony, reduced by any prison term administratively imposed by the parole

board or mmt, plus one-half ofthetotal statedprison term aftheuew felony.

(4) Any period ofpost-release comrol sbatl mmmence upon an offender's actual release from prison. If an offender is serving ® indefmiteprison term or a lffe senteace in addition to a stated prison tenn, the offender

shall serve the period of post-release cnntrol in the following mamer:

(a) Ifa period ofpost-release contml is Imposed upon the offender and if the offender aiso is subject to a period ofparole under a hfe sentence or zn indefmae sentence, and if the period ofpost-release contml ends
pdarto the period afpmole, the offender shall be snpervised on parole. The oflender shal] reoeive oredit for post-release control supervision during the period ofpmnie. ]be offender is not eligible for final release

,mder section 2967.16 of the Revised Code antd the post-release control period ot.erwhe would bave ended.
(b) Ifa period ofpost-release control is imposed upon the offender and ifthe offender ake is subject to a period ofpmole under m wdefw'te semence, md ifthe period ofpmole ends prior to the period ofpost-release
control, tbeoffenda shall be supervised on post-release controL The requvememts ofparole supervision shali be satisfied during the pon-release control period.

(c) If au offender is subject to more than one period ofpost-release contml, tlreperiod ofpost-releese control for alI ofthe s®tenees shali be the period ofpost-release conirol that exp'ves last, as detemined by the
pmole board or murt Periods ofpost-mlease control shall beserved coneurrently and shall not be imposed mnseeutively to each other.

(d)'rhe period ofpost-release control for a relausee who commds a felony while under post-releaseeontml for an eadier felony shali be the longer ofthepedod ofpostselease mnnol specified for tM1enew felouy,

under division (B) or (C) ofthis section orthetime mmainmg under theperlod ofpost-release mntml imposed forthe emher felony, as determiued by dre parole board or comt.

CREDIT(S)

(2008 H 130, eff. 4-7-09;2006 H 137, eff: 7-11-06;2002 H 510, eff. 3-31-03;2002 H 327, eff. 7-8-02;1999
S 107, eff. 3-23-00;1997 S 111, eff. 3-17-98;1996 S 269, eff. 7-1-96; 1995 S 2, eff. 7-1-96)
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substanh2lbuisforconaludtngtlratprobablecauseextsted In
conducttng rnv after-the-fact scrutiny of an affidavit subinit-

ted in support of a search warrant, tnal and appellate couits
should accord great deference to the magistrate's detetmina-
tion of probable cause, and doubtful or marginal cases in this
area should be resolved in favor of upholdingthe wan'ant
(Illinois v. Gates [1983], 462 US :13, followed): (decided
under forme' analogous section) State N. George, 45 Ohio St.
3d 325, 544 N.E.2d 640 (1989).

Surrounding curtilage
A wal rant to search a dwelling "and surrounding curhilage"

includes the iight to search an autornobile parked on the
drivewav next to the residence: (decided under former anal-
ogou,s section) State v. Tewell, 9 Ohio App. 3d 330, 9 Ohio B.

597, 460 N.E.2d 285 (1983).

Terry frisk for weapons
Although the search warrant did not specifically authorize a

search for weapons, the ttial court could have concluded that
it was reasonable for the police, ottt of concern for their own
safetv, to perfm^n a Terry fiisk for weapons upon anyone
present in n suspected crack honse. The affidavit for the
wanant was inore than a conclusory "bm'e bones° affidavit
where it stated the basis of the informant's information and

vorrclred for his reliability: (decided under former analogous
section) State v. Tavior, 82 Ohio App. 3d 434, 612 N:E.2d 728
(1992).

Two search warrants
Where two search warrants concerning the same defendant

were issued a few hours apart by the satne judge, the af6davits
could be considered together in determining the lawfulness of
the second warrant: (decided under former analogous section)
State v, Hillegas, 144 Ohio App. 3d 108, 759 N.E.2d 803

(2001).

Unreasonable searches and seizures
United States Constitution aniend IV's protection against

nnreasonable searches and seizures is impRcated by a clafm
tbat the landlord of a mobile home park and L2w enforcement
officers dispossessed a tenant by physically tearing the tenant's
trailer home from its foundation and towing it to another lot:
(decided un(ler former analogous section) Soldal v. Cook
County, 506 U.S. 56, 113 S. Ct. 538, 121 L. Ed. 2d 450, 61
USLW 4019 (1992).

Unsigned search warrant
A seatch warrant is void ab initio if not signed by a judge

prior to the search: (decided under former analogous section)
State t, Wdliams, 57 Ohio St. 3d 24, 565 N.E.2d 563 (1991).

Validity of search warrant

-Police officer voluntarily admitted for controlled

buy
Where a police informant is voluntarily admitted to an

apartment as a buyer of illegal drugs and he effects a
"controlled buy" in the ordinary course of the defendants'
drug-selling business, a search warrant based upon an affidavit
containing tbe informunt's first-hand observations is valid
(Maryland v. Macon [I985],472 US 463, followed): (decided
under fotmeanalogous section) State v. Freeman, 32 Ohio
App. 3d 42, 513 N-E.2d 1354 (1986).

Warrant authorizing search of all persons found at
particular house

A wmrant authmizing a search of all persons found at a
particular house and their vehicles is invalid: (decided under
former mralog( .us section) State v. Tucker; 98 Ohio App. 3d
308. 648 N.E2rI 557 (1994).
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Warrant authorizing search of anyone found in res^
dence

A wauant authorizing a search for drnos of mvonc round in
a iresrdence extended to ai esident who was approadnng the
preinises in order to reenter: (decided under former anah.
gouc section) State v. Foits, 107 Ohio App. 3d 403. 6gS
N.E.2d 1007 (1995).

Warrantless search

-Constitutionality
Where an accused is removed from one pmt fft'' a house

suspected of harboring law breakers, to another mom and
arrested, a warrantless search of an area, as we11 as closed
containers found therein, separate and apartfrorn the ruom in
which he was found or arrested, under the facts of this case

poss-Refer

^ plen accuse
?945.12.

g. Texi Discussi

pefendaut's p
Exceptions.
Generally.
Bemoval far

24:301.
lfearing pr

24.301
Piesv of the pre

Ohio Crh

violates his rinhts protected by USConst amend IV und XIV: Furms
(decided underformer anulogous section) Centerville c. :# pefendant rep_
Smitlr^43 Ohio App. 2d 3, 72 Ohio Op. 2d 150 .332 N E 2,1 69
(1973). Resear'ch Aide

Warrantless search of baggage
Where the faets surroundfng a warrantless search of hng

gage, and seizure of evidence discovered therein, indicate that
the search in quesfion was instigated by private inditAdnalv_fu{
private purposes, and that the minimal police partioipafian
wluch did occur was done for puiposes of protection of the
public safety and not with the intent of gathering evidence to
he used in aeriminal prosecution or otheiwise evading
constitutional protections, then the seareh is a private under-
taking for purposes of USConst amend IV and contraband
evidence, thereby coming within the "plain view' of police
officers having a legitimate right to be present is not subject
to exdusion at trial under USConst amend IV: (decided under
former analogous section) State v. Morris, 42 Ohin St 2d 307,
71 Ohio Op. 2d 294, 329 N.E2d 85 (1975).

Piesence of dei
9-Jnr3d: a
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Am-Jur2d:
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Who may execute search warrant ALR2d 111

A search wattant must be executed by the offiee ot office, v Civing in aceus

to whom it is directed. Articles seized in an invalid execution after submit
of a search wmxant should he suppressed: (decided under Pu<ver to try, in I

former analogous section) State v. Porter, 53 Ohio Misa 25, 7 68 ALR2d

Ohio Op. 3d 343, 373 N.E.2d 1296 (CP 1977). Prepriety and p
otherwise pf
state crimint

d .RULE 42 Reserve 1ght of accused
1 640.

RULE 43. Presence of the Defendant i Pight of accused

(A) Defendant 's presence. The defendant shall be other hearin;

esent at the arrai nment and every sta e of the ttial, concerning eg g 7ofEuency of shc
hun of theh

pr
e reincludrng the rmpanelmg of the )my, t

verdict, smd the imposition of sentence, except us
otherwise provided by these rules. In all prosecutions,
the defendant's voluntary absence after the trial has
heen commenced in his presence shall not prevent
continuing the ttial to and includ'uig the verdict A
corporation may appear by counsel for all puiposes

(B) Defendant excluded because of rlisroptive
conduct. Where a defendant's conduct in the coutt-
romn is so disruptive that the heuing or ttial cannot
reasonably be conducted with his continued p'esence
the hearing or trial may proceed in his absence, and
judgment and sentence may be pronounced as if he
were present. Where the comtdetermines that it may
beessential to the preservation of the constitationrl

as a
tights of the defendant, it may take such stepsurtroon^f the corequired for the comtnunicafion o
proceedings to the defendant.

nial for pmp
rizing contfr
21 ALRFed
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^. (poss-References to Related Sections
7:.t1ben accused mav he tried in liis absence, HC §§ 2938.12,

2945.12.

zFest Discussion

pefendants presenee -
E.rceptions, Ohio Crim. Prac. & Pro. § 24.301,2
Ganeralb-. Ohio Crim. Prac. & Pro. § 24,301
Hemol al for disruptlve conduct. Ohio Crim. Prac. & Pro.

§ 24301.3
AIcaring prison clothes, Ohio Crim. Prac. & Pro.

24.301.-F

helVof the preln5ses - procedure-presence of defendant
Ohio Crim. Prac. & Pro. § 47.201

Forms

Defendant represents hilnself. 4 OJf 402.11

Nesearch Aids

^. presence of defendant:

0-Jur3d: Crini L§§ 379, 384, 385, 387, 392, 2651, 2812,
32511 3374

Am-Jur2d: Crim L§ 1098 et seq; Trial § 226

Ab,venee of accused at return of verdict in felony case. 23
ALR2d 456.

Absence of convicted defendant during hearing or argument
of motion for new trial or in arrest of judgment. 69
ALR2d 835.

'9ismptive conduct of accnlsed in presence of jury as ground
for mistlial or discharge of jury. 89 ALR3d 960,

n9xclusion or absence of defendant, pending trial of criminal

case, from coultroom, or from conference between court
and attorneys, during argument on ques5on of law. &5
ALR2d 1111.

.-$iving, in accused's absence, additional instruction to jury
after submission in felony case. 94 ALR2d 270,

Wzr to tiy, in his absence, orae charged with misdemeanor.
68 ALR2d 638.

°tupriety and prejudicial effect of gagging, shackling, or
otherwise physically restraining accused during course of
state criminal trial. 90 ALR3d 17.

Jlqht of accused to be present at polling of july, 49 ALR2d
640.

Bqht of accused to he present at suppression hearing or at
uther hearing or conferenee between crourt and attonreys
concerning evidentialy questions, 23 ALR4tb 955.

9bciency of showing defendant°s "voluntary absence" from
hial far purposes of Criminal Procedure Rlile 43, antho-
n2ing confinuanee of trial notwithstanding such absence.
21 ALRFed 906.

odity of jury selection as affected by accused's absence froln
ennducting orpi rocedures for selection and impanelingof
fnal jury panel for specific case, 33 ALR4th 429,

lvnha:y absence of accused when sentence is pronounced.
59 ALR5th 135.

A' Review

1`1^ Abrams: hzrmless en-or in the absenee of the accused
- additional instructions. William H. Harriger 2 Ohio
N.UL Rev. 596 (1975).

CASE NOTES AND OAG

)§ce of defendant volw
'rnk nf the court
"rmulJng sentenee

INDEX

Comt giling instrucfions to jmy in absenee of aecased
Cowt journaliaes different sentences
Comt reporter sent in imv delibeiafion room
Defendant placed uncle 1 hls c,1 restrai rt during trlal
Defendant oeqmred to hc p ese rt at evu" tlge of the . . ..... dfnsEDeferrorndants nght to be pnesent at gevely stage of tnal

-Presence of defendant
In-pelson ningi ment

Nunc pro tunc imrection to defendantF sentencr
&esence of defendant

-Amending te ms of pivbaeion
-Forf'eit le headng
-horfeltr re proeeedings
-Inereasing sentenre
-Judge connnunireting lvith juiv
-Motion for joindcr
-Sesentendng
-Waiver

Requirements of trial c:olut

-Defendant Incapable of conducting a proper defeae
Right to appear lldthout phy.slcal restraints
Right to he present at an in camera hearing
Trial and sentencing A. absentia
Volontaiy absence, what constltutes
Walver of right to final aum anent
When july tlial commences

Absence of defendant voluntary

The court must determine that defendant's absence is
voluntary before it may proceed with the trial. If counsel has
no explanation, the presumptlon that defendant knows of bis
obligation to attend is unrebutted: State v. Carr, 104 Ohio
App. 3d 699, 663 N.E,2d 341 (1995).

Authority of the court

-Journalizing sentence

Court may not pronounce one sentence in open court and
then journalize a different sentence after the sentencing =:-
hearing is concluded: State v. Stevenson, 1995 Ohio App.
LEXIS 3482 (8th Dist. 1995).

Court giving instructions to jury in absence of accused
4Vhile it is error for the hial eourt to give instructions to the

july in the absence of the accused, the record must affirma-
tively reveal defendant's absence. However, certain commu-
nications with the jurv during the deliberation stage may be
harmless, notwithstanding the absence of the accused, where
his counsel was present during the giving of the additional
Inshuctions and tlle instructions given were not erroneous:
State v. Blackwell, 16 Ohio App. 3,1100, 16 Ohio B. 106, 474
N,E.2d 671 (1984)

Court journalizes different sentences
It is a violation of CnmR 43(A) where the court announces

one sentence in open couit and then journalizes a different
sentence: State v. Thomas, 1990 Ohio App. LEXIS 5969 (3rd
Dist. 1990).

Court reporter sent in jury deliberation room
It is highlv prejudicial to defendant for the tlial court to

send the crnnt reporter into thejniy deliberation room, out of
the presence of the defendant, defendant's counsel and the
trial judge hiinself, forthe purpose of responding to a question
posed by the jurv: State v. Motley, 21 Ohio App, 3d 240, 21
Ohio B. 256, 486 N.E.2d 1259 (1985),

Defendant placed under pbysical restraint during hial
bl'hen the court detennines a defendant should he placed

under phvsical restreint during trial_ the foctors upon which
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