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EXPLANATION OF WHY THIS CASE IS ONE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

Jesse Dunaway's case is of great public and general interest because it concerns whether

this Court's decision in State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, was altered or

overruled in part by the United States Supreme Court's decision in Oregon v. Ice (2009), _ U.S.

129 S. Ct. 711. hi Foster, this Court held that the judicial fact-finding requirements in R.C.

2929.14(E)(4), regarding the imposition of consecutive sentences, violated the Sixth Amendment

to the United States Constitution. Foster, at ¶63. Those sections deemed unconstitutional were

severed. Foster, at ¶99. But in Ice, the Supreme Court of the United States held that the Sixth

Amendment did not prohibit judicial fact-finding as the basis for imposing consecutive

sentences. Ice, 129 S. Ct. at 716. Mr. Dunaway's case offers this Court an opportunity to clarify

the effect ofIce upon Foster.

This Court should accept this case and hold its decision pending its opinion in State v.

Hodge, Case No. 2009-1997. The Proposition of Law in Hodge presents the same issue for

consideration as the Proposition of Law in Mr. Dunaway's Memorandum in Support of

Jurisdiction.

STATEMENT OF THE CASE AND OF THE FACTS

Subsequent to events occurring between March 4 and March 15, 2008, a twelve-count

indictment was issued against Jesse Dunaway. The indictment consisted of one count of

attempted murder, two counts of aggravated burglary, three counts of felonious assault, two

counts of violating a protection order, two counts of domestic violence, and one count each of

menacing by stalking and telecommunications harassment. Appellant's trial counsel filed a

written plea of not guilty by reason of insanity and a suggestion that appellant was incompetent

to stand trial. The trial court subsequently ordered appellant to submit to a competency

1



evaluation by the Butler County Center for Forensic Psychiatry. The competency evaluation

indicated that appellant was competent to stand trial, and both parties stipulated to its admission.

In February 2009, Mr. Dunaway withdrew his not guilty by reason of insanity plea and

entered a no contest plea to all 12 charges. The trial court accepted appellant's no contest plea

and entered a finding of guilty on all 12 counts. Mr. Dunaway was sentenced to 20 years in

prison and the trial court imposed a five-year tenn of postrelease control.

On appeal, Mr. Dunaway raised two assignments of error, arguing that his trial counsel

was ineffective, and that the trial court erred in imposing consecutive sentences without first

making statutorily required findings on the record. The court of appeals affirmed Mr.

Dunaway's convictions and sentence.

ARGUMENT

PROPOSITION OF LAW

Before imposing consecutive sentences, Ohio trial courts must
make the findings of fact specified by R.C. 2929.14(E)(4) in
order to overcome the presumption favoring concurrent
sentences in R.C. 2929.41(A).

The judicial fact-finding requirements of R.C. 2929.14(E)(4) that were re-enacted April

7, 2009, by the General Assembly, regarding the imposition of consecutive sentences, are

constitutional. Oregon v. Ice (2009), _ U.S. _, 129 S. Ct. 711. In Ice, the United States

Supreme Court held that neither the United States Constitution nor Blakely v. Washington

prohibits trial judges from making findings of fact required by state statute for the imposition of

consecutive terms of imprisonment. Thus, the rationale behind this Court's ruling in State v.

Foster, 109 Ohio St. 3d 1, 2006-Ohio-856, that Ohio's consecutive sentencing statutes are

unconstitutional, has been rejected by the Supreme Court of the United States. Further, Ice

explicitly cites Foster as an example of incorrect Sixth Amendment analysis regarding
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consecutive terms of imprisonment. Ice, 129 S. Ct. at 716. The United States Supreme Court

explained that in light of historical practice and the States' authority over administration of their

criminal justice systems, the Sixth Amendment does not inhibit states from assigning to judges,

rather than to juries, the finding of facts necessary to the imposition of consecutive, rather than

concurrent, sentences for multiple offenses. Ice, 129 S. Ct. at 712.

Because the Supreme Court of the United States is the "final arbiter of important issues

under the federal constitution," its decisions are dispositive on issues of federal constitutional

law. Minnesota v. National Tea Co. (1940), 309 U.S. 551, 557. As a result, Ice effectively

reversed Foster's severance of the statutory fact-finding requirements regarding the imposition

of consecutive sentences. In Foster, this Court improperly severed lawful fact-finding

requirements regarding consecutive sentencing that had been properly enacted by the General

Assembly. Those requirements have been re-enacted several times by the legislature since

Foster was decided, and are present in the current version of R.C. 2929.14(E)(4). Because the

trial court did not conduct the fact-finding required by statute to justify Mr. Dunaway's

consecutive sentences, he must receive a new sentencing hearing with the presumption of

concurrent sentences under 2929.41(A), unless that presumption is overcome by the relevant

fact-finding under R.C. 2929.14(E)(4).

CONCLUSION

This case involves a matter of public and great general interest and a substantial

constitutional question. Mr. Dunaway requests that this Court accept jurisdiction and hold its

decision in anticipation of this Court's decision in State v. Hodge, Case No. 2009-1997.

Respectfully submitted,

OFFICE OF THE OHIO PUBLIC DEFENDER
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YOUNG, P.J.

{11} Defendant-app^llant, Jesse Lee Dunaway, appeals his conviction and

sentence in the Butler CounV Court of Common Pleas following his no contest plea to 12

offenses. We affirm.

02} Appellant's corlvictions stemmed from an ongoing course of criminal activity

occurring between March 4',and March 15, 2008. On the evening of March 4, appellant
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sent numerous threatening text messages to the victim, his ex-girifriend, Roselda Bean.

Ten days later, appellant chased Bean's vehicle down Route 4 and ultimately crashed his

vehicle into Bean's, causing a multiple-car accident. Roughly 24 hours later, on March 15,

appellant broke into Bean's house and stabbed her 11 times.

{13} In May 2008, appellant was indicted on one count of attempted murder, two

counts of aggravated burglaty, three counts of felonious assault, two counts of violating a

protection order, two counts of domestic violence, and one count each of menacing by

stalking and telecommunicdtions harassment, for a total of 12 counts. Appellant's trial

counsel filed a written plea of not guilty by reason of insanity and a suggestion that

appellant was incompetent t{o standtrail. The trial_court subsequently ordered appellant to

submit to a competency evoluation by the Butler County Center for Forensic Psychiatry.

The competency evaluatiorh indicated that appellant was competent to stand trial, and

both parties stipulated to itsjadmission.

{14} On February,24, 2009, appellant withdrew his not guilty by reason of

insanity plea and entered a no contest plea to all 12 charges. After completing a plea

colloquy pursuant to Crim.k. 11, the trial court accepted appellant's no contest plea and

entered a finding of guilty om all 12 counts. The trial court sentenced appellant to 20 years

in prison and to five years qf post-release control.

{15} Appellant appleals, raising two assignments of error.

{16} Assignment of Error No. 1:

{17} "APPELLANl''S CONSTITUTIONAL RIGHT TO COUNSEL WAS

PREJUDICED BY THE INEFFECTIVE ASSISTANCE OF HIS TRIAL COUNSEL."

{18} In his first assignment of error, appellant argues that his counsel was

"prejudicially deficient in his representation" because he failed to: (1) request a second

-2-
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competency evaluation, and (2) apprise the court-appointed psychologist of appellant's

"substantial mental health history." Appellant claims that these failures cumulatively

deprived him of the opportunity to "make a knowing, intelligent and voluntary decision to

waive his trial and to amend ihis plea from not guilty by reason of insanity to no-contest."

Crim.R. 11 Colloquy

{19} Appellant's clalm that his jury waiver and no-contest plea were not "knowing,

intelligent and voluntary" repuires a review of the trial court's Crim.R. 11 colloquy. The

procedure a trial court must:adhere to before accepting a criminal defendant's felony plea

is governed by Crim.R. 11 (0)(2), which provides as follows:

{110} "(2) In felony 4ases the court may refuse to accept a plea of guilty or a plea

of no contest, and shall rtbt accept such plea without first addressing the defendant

personally and:

{111} "(a) Determiniog that he is making the plea voluntarily, with understanding of

the nature of the charge arrd of the maximum penalty involved, and, if applicable, that he

is not eligible for probation.

{112} "(b) Informing! him of and determining that he understands the effect of his

plea of guilty or no contest; and that the court upon acceptance of the plea may proceed

with judgment and sentenco.

{113} "(c) lnforminglhim and determining that he understands that by his plea he is

waiving his rights to jury trial, to confront witnesses against him, to have compulsory

process for obtaining witnosses in his favor, and to require the state to prove his guilt

beyond a reasonable douljt at a trial at which he cannot be compelled to testify against

himself."

{114} With respect to the nonconstitutional notifications required by Crim.R.

-3-
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11(C)(2)(a) and (b), the Oh^o Supreme Court has held that a trial court's "substantial

compliance" during the pleal colloquy is sufficient for a valid plea. State v: Veney, 120

Ohio St.3d 176, 2008-Ohio-2500, ¶22. Under this standard, a courts slight deviation from

the text of the rule is permiSsible, so long as the totality of the circumstances indicates

that the defendant subjectivoiy understands the implications of his plea and the rights he

is waiving. State v. Douglass, Butler App. Nos. CA2008-07-168, CA2008-08-199, 2009-

Ohio-3826, ¶10. Further, a defendant must show prejudice "before a plea will be vacated

for a trial court's error involvipg Crim.R.11(C) procedure when nonconstitutional aspects of

the colloquy are at issue." !Veney at ¶17; State v. Nero (1990), 56 Ohio St.3d 106, 108

(the test#or prejudice is "whother theplea would have otherwise been made").

{115} However, whqn advising a defendant of the rights enumerated in Crim.R.

11 (C)(2)(c), a court must exjercise "strict" compliance during the plea colloquy for the plea

to be valid. Veney at ¶18s22. As the Supreme Court stated, "[a]lthough the trial court

may vary slightly from the literal wording of the rule in the colloquy, the court cannot

simply rely on other sour6es to convey these rights to the defendant." Id. at ¶29.

Specificaily, before acceptirhg a felony plea, "a trial court must orally advise a defendant *

** that the plea waives (1) ,the right to a jury trial„(2) the right to confront one's accusers,

(3) the right to compulsory Orocess to obtain witnesses, (4) the right to require the state to

prove guilt beyond a reasOnable doubt, and (5) the privilege against compulsory self-

incrimination." Id. at ¶31.

{¶16} At the February 23, 2009 plea hearing, the following colloquy took place, in

pertinent part:

{117} "MR. SALYEE'tS [prosecuting attorney]: We are here in the case of State of

Ohio versus [appellant], GR-08-04-0664. * * * [I have been handed] an executed jury

-4-
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waiver, and then three plea forms that [appellant] has executed with the assistance of his

counsel in which [appellant]; is pleading no contest to all 12 charges of the indictment

without any agreement.

{118} "MR. SCHNEIOER [appellant's attomey]: Your Honor, for the record, Tim

Schneider on behalf of [app¢Ilant] who is to my left, and what was stated to the Court by

Mr. Salyers is accurate.

{¶19} „"••

{¶20} 'THE COURT:; Is this your signature here?

{121} "THE DEFENOANT: It is.

{¶22} "THE COURT You have a right to a trial. Even if you are guilty, you have a

right to a trial. You have ai right to have the State prove the case against you, and they

have to do that by proving'each and every element of the offense beyond a reasonable

doubt. The burden is on toem. If they don't meet their burden, there's a finding of not

guilty on whatever charge ttbat they fail to meet their burden on. Do you understand that?

{123} "THE DEFENOANT: Yes, ma'am.

{124} "THE COURT: You have a right to have the State bring their witnesses in

and make them testify fr(*n the witness stand, and you have the (ght to have your

attorney cross-examine tFhose witnesses after the prosecution has finished asking

questions, and cross-examination simply means to ask questions. Do you understand

that?

{¶25} "THE DEFENIDANT: Yes, ma'am.

{126} "THE COURt: You have a right to have your own witnesses here. You

have a right to have your own witnesses subpoenaed to make sure they are here. If you

give the names and adoresses of your witnesses to your attorney, this Court will

-5-
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subpoena them for you. A subpoena is a court order that tells somebody that they have

to be here, and if they don't qbey the subpoena, I will immediately issue a material witness

warrant and send the police',out to get them right away, and we will hold them in jail until

we get them over here. Do yk,ou understand that?

{127} "THE DEFENDANT: Yes.

{1128} "THE COURTk You have a right to remain silent. That means the

prosecution cannot make Ou take the stand and testify. The only person to decide

whether to take the standlto testify [is] you, yourself, based upon advice from your

attorney. Do you underStandi that?

(129) "THE DEF-E-NI)ANT: Yes.

{130} 'THE COURT; And you have a right to a trial by a jury of twelve people, and

they can't come back with aiguilty verdict unless all twelve vote guilty. Do you understand

that?

{131} "THE DEFENf^ANT: Yes.

{132} "THE COURTI I have here a jury waiver, did you read that?

{133} "THE DEFENOANT: I did.

{134} "THE COUR Did you discuss that with your attorney?

{135} "THE DEFEN ANT: I did.

{136} "THE COURT!: And this is your signature, is that correct?

{137} 'THE DEFENpANT: Yes.

{138} "THE COURf: Do you understand that means that there will be no jury t(al,

the jury trial will not go forwlard on March 3`d. Do you understand that?

{139} "THE DEFENDANT: Yes.

{140} 'THE COUR^: Is this what you want to do?

-6-
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{141} "THE DEFEND^NT: Yes, ma'am.

{142} "THE COURT: Are you sure?

{143} 'THE DEFEND^NT: Yes.

{¶44} 'THE COURT: Positive?

{145} "THE DEFENd ANT: Positive.

{¶46} " * * *

{147} "THE COURTi: Do you understand that on a no contest plea if the

prosecutor reads facts which make out the fact pattern of *'* each particular plea, that

this Court is going to make ^ finding of guilty, do you understand that?

{148} "THE DEFEN^ANT: I do.

{149} "THE COURTI And this court could make these sentences consecutive. Do

you understand that?

(150) 'THE DEFENOANT: Yes.

{Q51}

{152} "THE COURT^ [This court is] going to put you, no question about it, on post-

release control for a peri^d of five years under the supervision of a parole authority

reporting to a parole officel. And that is very important to you because that subjects you

to the possibility of more pi^ison time than what is on the plea because if you violate their

rules and regulations, theylcan send you back in increments of 30, 60, 90 days, and they

can send you back for a t4 al amount of time of one-half of whatever I sentence you to in

addition to the sentence that I gave if you violate the post-release control. Do you

understand that?

{353} "THE DEFEt1 DANT: I do.

{¶54} " * * *

-7-
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{155} "THE COURT: '!And do you understand that *** I'm not going to go through

judicial or community control because it is not my intention to do that.

{156} "THE DEFEND^NT: Yes, Your Honor.

{157} "THE COURT:' Do you understand that if you enter this plea, and I make a

finding of guilty, that there wi^l be no trial, do you understand that?

{158} "THE DEFEN`1 ANT: I do.

{¶59} "THE COURT:! Okay. Do you have any questions about what you are doing

that you would like to ask m^ before we go forward?

{160} "THE DEFENDANT: I do not.

{¶61} "THE COURTI^ Do you have any questions that you need to ask your

attorney or talk to you attor y before we go forward?

{162} "THE DEFEN^ANT: No.

{163} "THE COURTI Have any threats or promises been made to you to get you

to plea to this?

{164} "THE DEFEN^ANT: No.

{¶65} " * * *

{166} 'THE COURDo you understand that by signing that, you are entering a

no contest plea on * * * tho e charges?

{167} "THE DEFEN ANT: Yes, ma'am.

{168} "THE COURIt: Is this what you want to do?

{169} "THE DEFENANT: Yes, ma'am.

{170} "THE COUR : Are you sure?

{¶71} "THE DEFE DANT: Yes, ma'am.

{172} "THE COURT: Are you positive?

-8-
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{173} "THE DEFEND^NT: Yes, ma'am.

{174} "THE COURT: What is your plea?

{175} "THE DEFENDIANT: No contest."

{176} In addition to he quoted material, the trial court explained the maximum

possible penalties for each c^harge and asked whether appellant understood the nature of

the charges to which he wa^ pleading no contest. After careful review of the trial court's

plea cofloquy with appel4nt, we find that the court diligently complied with the

nonconstitutional requireme its of Crim.R. 11(C)(2)(a) and (b), and strictly complied with

the constitutional requireme ts of Crim.R. 11(C)(2)(c) in accepting appellant's plea.

{¶77} Further, when the trial court accidentally stated that appellant was pleading

"guilty" to attempted murde , appellant immediately conferred with his attorney, who then

informed the court that app Ilant "just wanted to clarify that he [was] pleading no contest."

In sum, appellant appears to have understood the information given to him by the trial

court and the consequences of his choice to plead no contest. Thus, we find that

appellant's no contest plea' was properly accepted by the trial court and was knowingly,

intelligently, and voluntarily made.

neffective Assistance of Counsel

{178} Ih his first as ignment of error, appellant also argues that his trial counsel

was ineffective. We disagr e.

{¶79} To establish ineffective assistance, appellant must first show that his

counsel's actions fell belo an objective standard of reasonableness, and secondly, that

appellant was prejudiced as a result of counsel's actions. Strickland v. Washington

(1984), 466 U.S. 668, 607-88, 104 S.Ct. 2052. Prejudice exists where there is a

reasonable probability that but for counsel's errors, the result of the trial would have been

-9-
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different. Id. at 694. A stro

and that the challenged acti

g presumption exists that licensed attomeys are competent

n is the product of a sound trial strategy and falls within the

wide range of professional a^sistance. State v. Bradley (1989), 42 Ohio St.3d 136, 143,

certiorari denied (1990), 497

{180} Appellant first

request a second compel

evaluation concluded that E

initially pled not guilty by

independent evaluation by

However, we cannot say t

competency evaluation simK

Connor (July 17, 2000), Bro

another evaluation may ha

U.S. 1011, 110 S.Ct. 3258.

claims his counsel was ineffective because he failed to

ency evaluation after the court-appointed psychologist's

ippellant was competent to stand trial. Because appellant

reason of insanity, trial counsel could have requested an

an examiner of appellant's choice. R.C. 2945.371(B).

iat counsel was ineffective for failing to request a second

ily because appellant was entitled to one by law. See State v.

wn App. No. CA99-08-024, at 4. "The decision not to request

ive been a tactical strategy, since a second report finding

appellant competent to stand t(al and not under any mental illness would bolster the

state's position." Id.

{¶81} In the case t bar, even though counsel may have been aware that

appellant had a history of mental illness, there is nothing in the record showing that a

second evaluation would h ve determined appellant not competent to stand trial. In her

competency evaluation, th court-appointed psychologist stated that appellant possessed

no symptoms that would " ignificantly interfere with his understanding of the nature and

objective of the legal proce dings he is likely to encounter or with his ability to assist in his

defense. In fact, [appella t] demonstrated a good understanding of the charges against

him and the possible pen Ities if convicted of these charges. He also demonstrated a

good understanding of the egal proceedings he [would] likely encounter including the plea

-10-
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process, plea bargaining and presenting and confronting witnesses and other trial

procedures."

{182} The record als reveals that, throughout the course of this case, appellant

wrote numerous letters to is trial counsel and the court. In these letters, appellant

demonstrated a keen gras on the rules of criminal procedure and the meaning and

significance of specific court proceed[ngs.' Further, appellant is no stranger to the judicial

system, having had multipl prior convictions for aggravated assault, disorderly conduct,

fleeing and alluding, hit a d run, and wanton endangerment. Thus, it is clear that

appellant has an adequate rasp on the inner workings of the judicial system.

{¶83} In sum, given he amount of evidence in favor of a competency finding, we

cannot say that appellan 's trial counsel was outside the range of professionally

competent assistance wh n he failed to request a second competency evaluation.

Furthermore, the evidence does not support a finding that a second evaluation would

have resulted in a differe t competency finding. See In re Stone, Clinton App. No.

CA2002-09-035, 2003-Oh[ -3071, ¶18.

{184} Appellant ne asserts that his trial counsel was ineffective for failing to

apprise the court-appoin ed psychologist of "relevant information regarding [his]

substantial mental health story." However, we fail to see how appellant's psychological

history is related to his abil ty to understand the nature of the proceedings and to assist in

his defense. Further, app llant gave the court-appointed psychologist ample background

information relevant to hi psychological history, including a history of his childhood,

1. In a letter dated October 3, 2008, appellant ordered his attorney to file a motion to suppress evidenceand
related to Bean's stabbing, incl ding "all blood evidence," appellanfs ofaccurately cited to
multiple witness' statements. I another letter to his attorney, apPellant raveted murder is a max
the Ohio Revised Code, inclu ing "2923.02 Attempt: attempt to commit agg
sentance [sic] to life imprison ent" In another letter, appellant defined a plea bargain as "a negotiated
agreement between a prosecut r[and] criminal defendant whereby the defendant pleads guilty to a lesser
offense or to one of multiple ch rges in exchange for some concession by the prosecutor."

-11-
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family, education, employm nt, relationships, mental health and substance abuse. In

addition, appellant complete psychological testing that indicated appellant likely had a

"borderline personality ith paranoid features of suspicion, distrust and

overgeneralization' but that appellant appeared "capable of managing his emotions and

behavior in a courtroom a d tolerating the stress of legal proceedings." Given this

evidence, we find there is o reasonable probability that the result of the competency

evaluation would have bee

appellant's psychological hi

argument fails.

different had appellant's trial counsel introduced evidence of

tory. Therefore, appellant's ineffective assistance of counsel

{185} Appellant's fir^t assignment of error is overruled.

{186} Assignment o

{187} "THE TRIAL

WHEN IT SENTENCED HI

{188} Appellant arg

without first making certain

{189} Appellant ba

ruling in Oregon v. /ce (20

holding in Ice invalidates

Foster, 109 Ohio St.3d 1,

2929.14(E)(4) and 2929.41

consecutive sentences, ar

U.S. 296, 124 S.Ct. 2531;

2348. As a result, the su

framework and held that

Error No. 2:

:OURT ERRED TO THE PREJUDICE OF THE APPELLANT
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within the statutory range nd are no longer required to make findings or give their

reasons for imposing maxi um, consecutive, or more than the minimum sentences."

Foster at ¶100. See also S te v. Lewis, Warren App. Nos. CA2009-02-012, CA2009-02-
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{190} As we have already held, the "United States Supreme Court did not

expressly overrule Foster n the Ice decision. Unless or until Foster is reversed or

overruled, we are required o follow the law and decisions of the Ohio Supreme Court."

Lewis at ¶10. While the hio Supreme Court has acknowledged Ice, it has not yet

addressed the application f Ice to Foster. See State v. Elmore, 122 Ohio St.3d 472,

2009-Ohio-3478; State v. . unter, 123 Ohio St.3d 164, 2009-Ohio-4147. Thus, we see no
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at this time. Lewis, 2009- hio-4684; State v. Montgomery, Clermont App. No. CA2009-
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{¶91} Appellant's si cond assignment of error is overruled.

{192} Judgment a rmed.

POWELL and HEN E RICKSON, JJ., concur.

This opinion or dec ion is subject to further editing by the Supreme Court of
Ohio's Reporter of ecisions. Parties interested in viewing the final reported

version are a vised to visit the Ohio Supreme Court's web site at:
htt://www.sconet. tate.oh.us/ROD/documents/. Final versions of decisions

are also available on the Twelfth District's web site at:
htt:/ www.twelfth.courts.state.oh.uslsearch.as
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