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STATEMENT OF FACTS

This case arises from the attempt?)bf Appellant, Gregory

Smith DeDonno("DeDonno") to seek his immediate release from

confinement pursuant to Crim.R. 32(A).

Mr. DeDonno was originally convicted in his criminal matter

on September 22, 1998. At the time of his original conviction,

the Cuyahoga County Court of Common Pleas attempted to sentence

Mr. DeDonno. However at the time of the original attempted senten-

cing on October 13,ra;1998, the trial court failed to impose post-

release controls on any of Mr. DeDonno's first-degree felonies.

As a result, Mr. DeDonno's attempted sentencing was void under

Ohio law, thereby rendering the equivalent of no judgment imposed

in his criminal matter. (Cuyahoga County Common Pleas Case No:„

CR 362460).

On February 15, 2008, Mr. DeDonno, through Counsel, moved

the trial court for a sentencing hearing in the above case no.

Senten6ing was thereafter set for April 1, 20087 At the time

of Mr. DeDonno's above sentencing date, he had been imprisoned

10 years following his intial conviction in his criminal matter.

The entire time, Mr. DeDonno's sentence was void, However, on

April 1, 2008, the trial court failed to validate Mr. DeDonno's

original attempted sentence of October 13, 1998. In imposing

sentence, the trial court, yet again, failed to properly impose

post-release controls in its April 1, 2008 Judgmgnt.



Mr. DeDonno then, on February 4, 2010, filed a writ of habeas

corpus in the Eighth District Court of Appeals, challenging

bbth, the trial court's initial 10-year delay in attempting

to impose sentence in his case, and the trial court's subsequent

attempted sentencing on February 10, 2010.

On April 21, 2010, the Eighth District Court of Appeals

denied Mr. DeDonno's writ of habeas corpus. Now the instant

appeal follows.

ARGUMENT

Proposition of Law No.1:
The ten and twelve-year delay between Mr.
DeDonno's finding of guilt to the imposition
of sentence essentially deprived the trial
court of jurisdiction to sentence.(Crim.R.
32(A), Artiaga V. Money, N.D. Ohio No. 3:04

CV 7121).

Crim.R. 32(A) specifically provides that, "Sentence shall

be imposed without unnecessary delay." Ohio and Fed.R. of Crim.

Proc.32(A).

[A]nd-; in relevance to the above statutory authority, this

Court has consistently held that, "The effect of determining

that a judgment is void is well established. It is as though

such proceedings had never occurred; the judgment is a mere

nullity and the parties are in the same position as if there

had been no judgment." Citing, Romito v. Maxwell(1967),



10 Ohio St.2d 266, 267-268, 39 0.0.2d 414, 227 N.E.2d 223, and

State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, 868 N.E.2d

961, at ¶ 12.

To be given properzand lawful effect, when a judgment is

void, it is an absolute nullity, and it is of no effect whatever.

As such, it is fundamentally impossible, for purposes of Crim.

R. 32(A), for the clock to stop running between the time of

conviction, to the time a court finalizes the judgment in a

criminal matter. When the judgment is void, there is absolutely

nothing in place, to stop the Crim.R. 32(A) clock from continuing

to run until a court renders final judgment in the cause.

Here, the trial court failed to impose sentence in Mr. DeDonno's

case until February 10, 2010. Mr. DeDonno was originally convicted

on September 22, 1998, and the sole malefactor for the twelve

year delay in imposing sentence°was entirely the State, and

not Mr. DeDonno in any way. The State of Ohio knew of Mr. DeDonno's

whereabouts the entire time, and failed to effect a valid sentence

in his case. Such a long and oppressive delay in imposing sentence

not only deprives a trial court of jurisdiction to sentence,

but essentially violates a defendanf's^- Constitutional Rights

to both Confrontation, and right to SpeedyTrial'under the Sixth

Amendment to the U.S. Constitution.

In Artiaga v. Money, N.D. Ohio No. 3:04 CV 7121, the Northern

District Court of Ohiolheld that, In cases where a long delay

exists between a finding of guilt and pronouncement of sentence,



many Ohio courts have determined that the trial court loses

jurisdiction to impose sentence when the delay is unreasonable.

In State v. Mack, 2009 WL 4695396 (Ohio App. 8 Dist.), 2009-

Ohio-6460, the Eighth District Court of Appeals applied the

statutory provisions of Crim.R. 32(A) to a sentence that was

initially void, and later rectified 26-months following the

findingof guilt. In Mack, the Eighth District in pertinent

part found that, " Because the sentences for counts 2 and 4

as imposed at the August 2006 sentencing hearing are void, there

was a delay of over 26 months between appellant's finding of

guilt and the imposition of sentence on those counts in December

2008."

In calculating the time for purposes of Crim.R. 32(A), the

Eighth District categorized the true nature of void, and tolled

the time from the imposition of that void judgment, to the time

the trial court attempted to validly impose sentence.

In the instant case, tkierEighth District Court of Appeals

was at a "crossroads" in applying the same standard because

this Court, in State v. Simpkins, 117 Ohio St.3d 420, 2008-Ohio-

1197 held that, when a sentence is void, a court can "resentence"

an offender at any time as long as the offender is still serving

his sentence. Nothing in Simpkins, however, precluded or addressed

the statutory provisions of Crim.R. 32(A), when imposing a sentence

several years following an offender's finding of guilt in a

criminal matter.



In none of the controlling authorities held by this Court

concerning the:"issue of void sentences, was there any preclusion,

prohibiting an offender from challenging his delay in sentencing

on the grounds of Crim.R. 32(A).

CONCLUSION

For the aforementioned reasons, Mr. DeDonno respectfully

requests that this Honorable Court fully recognize the statutory

provisions of Crim.R. 32(A) concerning void sentences, reverse

the judgment of the Eighth District Court of Appeals. When an

offender's sentence is void, there is nothing in place to stop

the Crim.R. 32(A) clock from running, thereby entitling an offender

to discharge if that delay was unreasonable. Especially when

the reason for the delay is entirely attributable to the State.

Respectfully submitted,

GREGOR SMITH DEDONNO

Appellant.
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COLLEEN CONWAY COONEY, J.:

On February 4, 2010, the petitioner, Gregory Smith, commenced this

habeas corpus action against the respondents, the Cuyahoga County Sheriffs

Department, the Cuyahoga County Jail, and Judge Dick Ambrose. Smith

argues that because his initial sentence in the underlying case, State v. Smith,

Cuyahoga County Common Pleas Court Case No. CR-362460, did not properly

include postrelease control, he has been imprisoned under a void sentence since

1998. Furthermore, he argues that because there has been a ten-year delay in

trying to impose postrelease control, the trial court has lost jurisdiction over him

pursuant to State v. Mack, Cuyahoga App. No. 92606, 2009-Ohio-6460.

Therefore, he claims he is entitled to immediate release from his void sentence.

On February 11, 2010, the respondents moved for summary judgment on the

grounds that the habeas petition is fatally defective, an appeal is an adequate

remedy at law, and the specific law concerning postrelease control did not

deprive the trial court of jurisdiction.

On March 1, 2010, Smith filed an "Amended Complaint." In substance and

form, it is not an amended complaint but a brief in opposition, and this court will

treat it as such. The respondents replied with a motion to dismiss the amended

complaint. Smith then filed a combined motion for summary judgment and to

strike the respondents' dispositive motions. The respondents did not reply. For

^^^^4 4
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the following reasons, this court grants the respondents' motion for summary

judgment, denies their motion to dismiss the amended complaint, denies Smith's

combined motion to strike and for summary judgment, and denies the petition

for a writ of habeas corpus.

In 1998, Smith pled guilty to one count of rape and one count of

kidnapping, both first degree felonies. The trial court sentenced him to ten years

on the rape charge and nine years on the kidnapping charge to be served

consecutively. The sentencing journal entry did not explicitly notify Smith about

postrelease control; rather, the entry provided that the sentence included any

extensions provided by law. This court affirmed in State v. Sm,ith (Mar. 9, 2000),

Cuyahoga App. No. 75512.

In February 2008, Smith moved to vacate his sentence because it did not

include postrelease control. The trial court granted this motion and held a

resentencing hearing on April 1, 2008. The trial court reimposed the 19-year

sentence and further added: "Post release control is part of this prison sentence

for 5 years for the above felony(s) under R.C. 2967.28." This court affirmed the

resentencing in State v. Smith, Cuyahoga App. No. 91346, 2009-Ohio-1610,

finding that the court "properly applied postrelease control." Id. at ¶42.

A review of the docket in the underlying case shows that on January 14,

2010, Smith filed a motion for resentencing under the authority of State v.

'r` 9 4 5ti° f p
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Singleton, 124 Ohio St.3d 173, 2009-Ohio-6434; 920 N.E.2d 958. On January 29,

2010, the trial court granted the motion in part, ruling that Smith was entitled

to a hearing under R.C. 2929.191 and ordering Smith returned for the hearing.

Smith then commenced this habeas action. The trial court conducted that

hearing on February 10, 2010, and informed Smith that he was subject to five

years of mandatory postrelease control and that the failure to abide by the terms

and conditions of postrelease control would subject him to being returned to

prison for up to one-half of his original sentence.

On February 17, 2010, the trial court issued a nunc pro tunc journal entry

that restated the means of convlction, reimposed the 19-year sentence and five

years of postrelease control, and notified Smith that violating postrelease control

would allow the parole board to impose a prison term as part of the sentence for

up to one-half of the originally stated prison term. Smith is appealing this

February 17, 2010 journal entry in State v. Smith, Cuyahoga App. No. 94732.

Pursuant to Chapter 2725 of the Ohio Revised Code, habeas corpus will lie

if persons are restrained of their liberty by process or order of a court that did

not have jurisdiction to issue such process or order. However, habeas corpus will

not lie if there is an adequate remedy at law, such as direct appeal. In re

Coleman, 95 Ohio St.3d 284, 2002-Ohio-1804, 767 N.E.2d 677, and Thomas v.

Huffman (1998), 84 Ohio St.3d 2^1P 1!! ^ ^166 Generally, the proper
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remedy for sentencing errors is not an extraordinary writ, but an appeal.

Patterson v. Ohio Adult Parole Auth., 120 Ohio St.3d 311, 2008-Ohio-617, 898

N.E.2d 950; and State ex rel. Davis v. Cuyahoga Cty. Court of Common Pleas,

Cuyahoga App. No. 93814, 2010-Ohio-1066.

Mack is the foundation of Smith's argument. In Mack, a jury found Mack

guilty of vehicular assault, failure to stop after an accident, and improperly

handling a firearm in a motor vehicle. On August 15, 2006, the trial court

sentenced Mack to eight months in prison on the vehicular assault charge. The

court then further ordered that upon release from prison, Mack was to be

returned to the trlal court for the terms and conditions of a live-year communlty

control sanction, which would include restitution and drug and alcohol

treatment and testing.

Upon release from prison, however, Mack was not returned to the trial

court. It was not until October 30, 2008, that the trial court discovered that it

had not completed its sentencing of Mack. Thus, on December 1, 2008, the trial

court imposed the terms and conditions of community control and ordered Mack

to pay the victim $107,000 in restitution. On appeal, this court held the delay

from August 2006 to December 2008 to complete its sentencing was so

unreasonable that it deprived the trial court of jurisdiction to impose sentence.

s'
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Smith analogizes his case to Mack. If the 26-month delay in Mack was so

unreasonable that it deprived the trial court of jurisdiction to complete the

sentencing process, then Smith claims the ten- to 12-year delay in properly

imposing postrelease control must also deprive the trial court of jurisdiction to

impose sentence. Furthermore, Smith argues that if the failure to properly

impose postrelease control results in a void sentence, State v. Jordan, 104 Ohio

St.3d 21, 2004-Ohio-6085, 817 N.E.2d 864 and State v. Beasley (1984), 14 Ohio

St.3d 74, 471 N.E.2d 774, then the entire 19-year sentence must be void.

Because the trial court does not have jurisdiction to impose a valid sentence,

Smith claims he is being held iilegally unuer a void sentence, andhabeas corpus

will lie to secure his immediate release.

However, Smith's reliance on Mack is misplaced, because the law

concerning the proper imposition of postrelease control is very specific. The

Supreme Court of Ohio in State v. Simpkins, 117 Ohio St.3d 420, 2008-Ohio-

1197, 884 N.E.2d 568, syllabus, held that "in cases in which a defendant is

convicted of, or pleads guilty to, an offense for which postrelease control is

required but not properly included in the sentence, the sentence is void, and the

state is entitled to a new sentencing hearing to have postrelease control imposed

on the defendant unless the defendant has completed his sentence." Smith

comes within this rule of law. His first degree felonies are subject to postrelease

C'?i0i^ PGi:;9 4 8
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control, and he has not completely served his sentence. Thus, the trial court has

jurisdiction to resentence him.

Moreover, Smith has an adequate remedy at law through an appeal which

he appears to be pursuing. The existence of such a remedy also precludes the

issuance of a writ of habeas corpus.

Accordingly, this court grants the respondents' motion for summary

judgment and denies the application for a writ of habeas corpus. Smith to pay

costs. This court further orders the Clerk of the Eighth District Court of Appeals

to serve notice upon all parties of this judgment and its date of entry upon the

journal. Civ.R. 58(B).

OONEY, AJDGE

SEAN C. GALLAGHER, A.J., CONCURS;
CHRISTINE T. MCMONAGLE, J., CONCURS IN JUDGMENT ONLY

rs D ANID JOURNAi.9ZED
PCR APP.R. 2?(C)

APR 2 1, 2010
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United States Code Annotated Currentness
Constitution of the United States

Annotated
Amendment VI. Jury Trial for Crimes, and Procedural Rights (Refs & Annos)

Amendment VI. Jury trials for crimes, and procedural rights

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which district shall
have been previously ascertained by law, and to be informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in
his favor, and to have the Assistance of Counsel for his defence.

Amendment VI. Jury trials for crimes and procedural riahts

<Notes of Decisions for this amendment are displayed in three separate documents. Notes of
Decisions for subdivisions XXI through XXIX are contained in this document. For text of
section, historical notes, references, and Notes of Decisions for subdivisions I to XX, see first
document for Amendment VI. For Notes of Decisions for subdivisions XXX through XXXIII,
see third document for Amend. VI>

Amendment VI Jury trials for crnnes and procedural rijzhts

<Notes of Decisions for this amendment are displayed in three separate documents. Notes of
Decisions for subdivisions XXX through XXXIII are contained in this document. For text of
section, historical notes, references, and Notes of Decisions for subdivisions I to XX, see first
document for Amendment VI. For Notes of Decisions for subdivisions XXI throughXXIX, see
second document for Amend. VI.>

Current through P.L. 111-191 (excluding P.L. 111-148, 111-152, 111-159, and 111-173) approved 6-15-

10
END OF DOCUMENT

(c) 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Crim. R. Rule 32

Baldwin's Ohio Revised Code Annotated Currentness
Rules of Criminal Procedure (Refs & Annos)

Crim R 32 Sentence

(A) Imposition of sentence

Sentence shall be imposed without unnecessary delay. Pending sentence, the court may commit the
defendant or continue or alter the bail. At the time of imposing sentence, the court shall do all of the
following:

(1) Afford counsel an opportunity to speak on behalf of the defendant and address the defendant
personally and ask if he or she wishes to make a statement in his or her own behalf or present any
information in mitigation of punishment.

(2) Afford the prosecuting attomey an opportunity to speak;

(3) Afford the victim the rights provided by law;

(4) In serious offenses, state its statutory findings and give reasons supporting those findings, if
appropriate.
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