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Ml} Relators, Ohio Attoiney General Richard Cordray and Loraiu County

Proseoator Dennis Will, per.itioned tbzs Court for a writ of prohibition to vacate

acquittals ordered by Respondent, Judge James M. Burge. Judge Burge answered, and

moved to dism.iss for failure to state a claim upon which relief can be granted.

Background

{Jx} Although the questions before this Cotut involve decisions made by Judge

Burge in 2009, the underlying cases stretch back to the early 1990s. A brief review of

that history is necessary to analyze t.ltese cases.

{IV3} In 1993, Nancy Smith was indicted by the Lorain County Grand Jury for

numerou.s sex offenses involving chiidrer.. The following year, Joseph Allen was

indicted for num.erous sex offenses involving the same chiZd victims. The two were

tried togethar in 1994. la August 1994, the jury retuxn.ed guilty verdicts on the charges.

The tiial cotsrt sentenced both Allen and Szn.ith rna August 4, 1994; Allen was sentenced
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to life in prisop, and Smith received a sentence of 30 to 90 years in prison. On August

18, 1994, Smith - and only Smith - filed a motion for new trial or }udgmeut of

acquittal; the trzal court danied this motion in February 1995.

{¶4} Both Allen and Smith appealed their conviotions to this Court, This Coutt

affirnned their convictions in 1996, aad the 5upreme Court declined review in, both

cases.

{15} Many years pas,sed and, in 2008, Smith filed a motion for resen.tencing in

the trial court. She argued that her 1994 judgmeo.t of con.viction was not final because it

did not comply witb. Czi m.R.. 32(C). In early 2009, Sudge Burge held a hearing to
. . . . t.. . " . .

consider wJaether he should enter a correctedjourssal entry or hold a new sentencing

hearing. Shor[ty a.ftet that hearizrg. Allen filed a motion for resentencing, also arguing

that his judgment of conviction was not final. Judge Burge entered orders in each case

concluding that he could ei.ther enter a corrected order or resentence the defendant.

After the State's attempted appeals of those osciers were dismissed, Judge Burge

scheduled a status conference.

{ ĵ b} At the June 2009 status coztiference, Judge Burge orally granted Cz-ixnJZ.

29(C) motions for acquittal for Allen and Snvth. He later reduced those orders to

writing and they were filed, The State has appealed those orders and those appeals are

pending before this Court in separate cases. Relators subsequently filed these

prohibition actions. asking this Court to order Judge Burge to vacate b.is judgments of

acquittal.
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{+±[7I Judge Burge filed annvors in both cases along vvith motions to file the

answers inatanter, wbickt we mow grant_ In his answers, Judge Burge asked tlus Couxt to

dismiss the coznplaints for faiture to state a claim upozi wku.ch relief can be granted.

Judge Burge also nioved for judgment on the pleadings, prompting competing responses

from the parties, For his pazt, Judge Burge argued that he inadvertently labeled his

motions as motions for on the pleadings rather than G`iv.R. 12(S)(6) motions.

r Reiators responded that he clearly sought relief pursuaz^t to Cz^r.1t.. t.2(C) and he should

be held to the mistake he made in his motzons. We need not resolve this question,

however, because Judge Burge's answers also sought dismissal pursuant to Civ.R.

12(B)(6).

{¶8} To diszriis a complaint pursuant to Civ.R. 12(B)(6), it must appear

beyond doubt from the complaint, after, all faetual allegations are presumed true and all

reasonable inferences are made in favor of the Relators, that Relators can prove no set

of facts warrauting relief, State ex rel. I.)ehder v. Sutula, Judge (1995), 74 Ohio St.3d

33,34.

of Prohibfrtion

{l9} For this Gourt to issue a writ of prohibition, Relatozs must establish that:

(1) the judge is about to exercise judicial power, (2) the exercise of that power is

unauthorized by law, and (3) the denial of the wri.t wi.U result in injury for which no

other adequate remedy exists. State ex reZ Janes v. Garfteld Hts. Mun, Court (1997), 77

C)hio St. 3 d 447, 448.
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{4(x4} Judge Biuge has exercised judicial power - m has ordered acquittals for

bo have recop.ized this, and rely on State ex re1. CorctrAay

shaZ1, 123 Obio St.3d 229, 2009-0b.io-49$6, to support their claim.s foz R. vvrit af

prohitrition. f3ecause this case is critzcal to It.elators' claims, we begin our analysis with

MarshaZZ.

State r.x ret, C'orrlray v.141'arsfiatl

1} jn Marshalf, the Ohio Supreme Court considered ap, issue similar to

one before us. In the uizderlyivg case, the defen.daut, R.awlins, shot and killed a man

who was having an a£fair with his wife. Id. at ^ 2. Rawlins was charged with

aggravated murder and convicted of marder with a gun specification; he was sentenced

to 15 years to life. Ids J[`b.e:court of appeals aTumed. Id. at 11. It specifically rejected
. ,^.. .

Rawlins' olaim that the trialcourt erred by failing to iusteuct the jixcy on a lesser

included offens Id.

['1121 Severat years later, Itawlans moved for relief ftom judgment. Id, at 14.

His motion rai.sed the sam e jury instruction claiins that had been. rejected in his direct

appeal. Id. Judge lviarshall, who bad not pxesided oyer Rawlins' trial, held a hearing on

otion. Id. at ¶ S. I?urii7.g the hearing; Judge Maes}.zall ozally granted the motion

vacatiiag the conviction, accepted Rawlins' plea to the lesser offense of voluntazy

rnanslaughter, sentenced him to ten yeatq- in prison, aad granted h.iux judicial release. Id.

Judge Marshall aJso said at the heaciug that he would malce a f7ia.ding that tb.e jury's

verdict was again.st-the weight of tYi.e evidence and that the jury should have been
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imsftncted oci votuntary mausiaughter. Id. 7udge iYSarshall later reduced his oral

statements to writing, but limited the journal erLtrY to the jury i.tzstruction issue. Id. at ¶

General petitioned the court of appeals for a writ of prohibition to compel Judge

Marshal.l to vacate his entries that vacated the orijiztd conviction and convicted Rawlizxs

of the lesser offense. Zd. at ¶ 7. The court of appeals granted ft petzt"son, concluding

rlaat Judge 144arshalt lacked jurisdiction ta grant the Civ.R. 60 motion.. Id. at ¶ 10. The

Ohio Supreme Court then considered the direct appeal from tkaat order.

{114} The Court began its analysis by settisr.g out the same test we noted above.

Id. at ¶ 25. It noted that it was `°uncontroverted that 7udge Marshall exercised judicial

power in the undedyying critnina2case by vacating Rawlins's m.urder convictiatx aud

releasing him fro:ir pn'sozi." Id. The Conrt continued that, for "the remaiiung

requirem.ents, `[i]f a lower court patently and unambiguously lacks jurisdiction to

proeeed in a c,avse, prohibition *** wili issue to prevent any fnture unauthorized

exercise of jufisdictioti and to correct the results of prior jurisdictiou.alty unauthorized

actiou.s.' The dispositive issue is whether 7udge Marshall patently and unambiguously

laeked jurisdiction to vacate I2.awlins's.murder con-viction and release hisn from prison."

Zd. at126 (citation omitted).

{¶('t15} . The Suprem.e Co then considered the law of the case doctrine. Id. at ¶

27. me Court recogn.ize<3 that, absent extraordinary circumstances, such as an
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i.nterveni-ag decisioii by I e Court, an inferior court has no discreti.oa, to

da`szegaxd the xnanclate of a superior court in a prior appeal in the same case. Id. The

decision of the reviewing court in a case remairr the law of that case on the legal

tluestions for all subsequent proceedings at both the teial and appellate levels. Id. at ¶

28. .A.lthough the Supreme Court: reeoguized that a tri.at court has jiarisdietion to

consider postjudgm.ent motions, it held that the flhio Constitution does not grant a court

ion to review a prior mandate of a courk of appeals. Id. at

pj^ohibition is an appropriate remedy to

dedin.g contrary to the e court of appeals.

Id. at "( 32. It specifically held that "7udge Marshall's exercise of jurisdictioa to grant

the naotion on the same grounds that had been previously rejected on appeal in the same

case was unauthorzzed. . Moreover,

unambiguous." Id. at ¶ 35.

14VI 51 Relators rely solely;on &larslusll to support their claim for a writ of

prohibi.tion. But tlie underlying facts of tktese cases differ in one significa.c .t respect.

Crjzm.l.t, 32(C) and Final Orders

{V7} The trial court sentenqed .A.llen and Smith in 1994. Both sentencmg

orde,rs failed to comply with Crim.R 32(C), a point tbe State conceded at a hearing

before Judge T3uige., i'3eeanse the oxders did not coznply'with Crim.S'w. 32(C), the orders

were not final. This Court has held that a trial court can reconsider its earlier deoisions

where it had not yet entered a fanal, appealable order pursuaat to Crzam.l.t. 32(C). See,
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e.g., Sttcte"v. Rastitor; Ns̀nth Dist.I4Tos. 07CA009199, 07CA009209, 2008-Ohio-997.

See, also, Pitts v. Ohio Dept of7'ransp. (1981), 67 Ohio St.2d 378,379 n.l.

f4q18} 13eoause tb.e trial court had not entered fin.al, appealable orders fof eit'her

,Alien or Smith, these cases fall outside the analysis and holding in 7vlarshall. if the trial

court's 1994 judgments of conviction had been final, then these case would fall sqnarely

vy,ithin, the reasoning. of Marshall - the tria"1 court could neither reconsidei' its final

orders nor disregard the court of appeals' mandate. Clearly, Judge Burge's orders

disregarded"this Court's mandates in Allen aztd Smith's direct appeals. .ikxrshall

suggests that Judge Burge could not disregard tlhis Court's mandate. We conclude,

based on the facts o£ttzese cases, a different answer is compelied by State ex re1. CulgAn

v. Medina Cty. Court of Common .Pleas,119 Ohio St 3d 535, 200$-Obio-4609.

{1I9) In Culgan, the Ohio Supxett.e Court granted Culgan's petitions for writs of

mandamus and procedendo to order Judge Collier to issue a senteiacixzg order in

compliance with Crim.R. 32(C) so that Culgan would have a final appealable order. Id.

at1¶ 9-11. Tkt,e Court conciuded that his frst sentencing entry, w'hichdid not comply

Cihn.R. 32(C);.was "nonappealable." id. at ¶ 9. The CourC ordered the trial court

judge to enter,a new sentencing order that Complied with Cr:wr.T3,. 32(C) so that Culgan

would have a final appealable order. Id. at ¶ 11. The Supreme Court made no roaention

of the fact that Culgan had already taken an appeal and that this Court, on his direct

appeal, had issued its zp.audate. Iaastead, tire Supreme Coure coneluded that h"is initial

cing entry was nonappealable and that he was entitled to a final, appealable oxder.
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In the instaut case, because the iuitiai sentencing entt?es were, according to Culgan,

nonappea]al.ile, this 'Coiut's prior decisions did not prevent Judge Burge fram

orders that comply with C;xuu.R. 32(C).

NZQ} Z¢ ,Al)en and Smith's cases, the judgments of coaviction did not comply

with Cxim.R. 32(C), so the trial couxt cou.id recousi.der its nan-fimat orders, to the exten.t

it had the authority to do so. A.ccordiugly, we must examirie whether t1a.e t4a court he'd

the authority to enter judgments of acciuittal pursua,nt to Criun.R. 29(C).

Crim.12; 29(G`j Motion for Acquittal

{121) iudge Burge entered orders in both Allen and Smith's cases granting

Crim.R. 29(C) nzotiotas for acquitta. We must detertnine whetb.er Judge Burge had

jurisd'ietion to enter these orders. As noted earlier, it is significant that only Smith srzade

a Crina..R. 29(C) motion for sequittal.

{¶22} Crim.R. 29(C), wkaich has ded since it was adopted in 1973,

iirovides tkzat.a if a juzy returns a verdict of guilty, "a sn.otiost for judgment of acquittal

may6e.made_ or retiewed within fourteen days atter the juey is discharged or wifixin such

further time as the court may fix during the fouzteen. day period. If a verdict of guilty is

returned, the court may. on sucb, motion set aside the verdict and es,ter judgment of

acquittal." The Rute clearly limits the time for fzi.ing a Crim.R 29(C) motion to 14 days

after the jury is. discharged. The triai couxt can extemd that time only before the

expiration of the 14 day period. A br.iai court's interlocutory order denying the

defendant's ynoti.on for acquittal at the close of the state's case oz at the close of all of
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the evidenee canaot be rgconsidered unless tJse defendant renews the motion pursuant to

Crius..R. 29(C). State, v. .k`crss,184 Ohio App.3d 174, 2649-Cbio-35b1, ¶ 18.

{4W23} Ross is critical to our analysis. The questioft in Ross was whether tJie trial

court "can reconsider its izti.tzal denial of a ti.tnely postmfsttia.t motion for actluitYal." Id.

InRoss, this Court raviewed Carlisle v. United States (1996), 517 U.S. 416.

{+%24} Carlisle analyzed Fedcral Criniinaf Ru1e 29(c), which is identical to

Crim.R. 23(C), except.that the time lim.it for £'tlizlg the postverdict rnotion for acqtrattal is

seven daw.. Catlisle moved for acquittal one day beyond the seven days permitted by

It.ule 29(c). Id. at 415. Tlie trial court denied the m.otion, but, at senteucing,

zeconsidsred and granted the xro.otioia for acguittaL Id. The, United States Supreme

Court held that the tzial} court "had no autYtoxity to grant petitioner's motion for

judgment of acquittal fited one day outside the time limit prescribed by Rule 29(c)." Id.

at 433. It was the untimeliness of the motion that deprived the trial cou.rt of,jurisd'zction

{!J25} After reviewing Carlisle, this Court itf. Ross recoguized that a trial court

may reconsider an intertocutory order at any time before final judga.ent. Ross at 124.

Ross made.a tnnely_motion putsuan.t to Crim.R 29(C); the trial court isaztia),ly denied

that motion. Id. at 125. This Court held that tlze initial denial of that motion was an

interlocutoTy order, which the judge was free to reeonsider vp nntil the ent-ry of a fin.al

judganerat. Id. The Ross court concluded that tb.e trial couYC had authority, pursuant to

C.Yitn.R 29(C), to acquztl2,oss of the charges against him. Id.
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M26} Having reviewed these key decisions, we noRr consider Allen and Smzth's

cases separately, beginnixtg with Sxztith's case.

Nancy

{¶27} Allen and S

After the jury returne

There is no dispute that

ied together, but tepresented by di.ffereDt counsel.

court sentenced both Allen and Smith.

entenciug orders did not oozaa.P7.y wit}a CriMR.

32(C) and, therefore, the ixzal court's orders were not fmal pursuant to State v. Baker,

119 Oktio St.3d 197, 2608-E}hio-3330 md Crim.R. 32(C).

{V8} Smith filed a tim,ely Crim.R. 29(C} motion for acquittal, which the trial

court denied. If the triat court's 1994 sentencing entry had been final, then its order

denying Smith's Crim.lt- 24(C) motion would also have been J"auai. But the trtal court

did not enter a final order that complied witb. Crirn.R. 32(C). Because the judgment of

convietion was not £'ina1, the trial court had authority to reconsider its interlocutory

orders, including its order deny"sng the Criun.R. 29(C) tnot.ion for acquittal. This is

precisely what Judge Burge did.

111291 Judge Burge: xecoguized, a,n.d the State agreed, that the 1994 judgment of

conviction was not fzztal. He initia[ly co o options - issue a corrected entry,

or reseutence Smith. ' He ultimately cklose a third option - to xeconsidee the e

denial of 5mitlz's timely Crim.R. 29(C) Motiozz. Based on Baker, Culgccra, aud Ross,

Judge Burge had the authority to reconsider the interlocutory order and to graat the

timely filed Crim.ii. 29(C) motion. A.ccordiugly, we conclude that Judge Burge did not
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urisdiction to act and, thez'e£ore; R.el.ators sre not

entitled to a vzit of prohibition for the order Judge I3irge entared related to Nancy

Joseph hlleu

{4W30} There is one significant difference between the cases of S and Allen

that requires a different result as it relates to Judge Tiurge's ordez in AJJ.en's ease. It is

uud'ssputed that the trial court's 1994 senteace was not finai and that Allen did not file a

motion for aequittat pursuant.to Criut.iZ. 29(Q, Jndge Burge's order challenged in this

action, however, purported to grmnt Allen's Crim.R. 29(C) motion, a motion iae never

made.

(I(3I} Because the trial couzt failed to enter a finalorfler in t1llen's case, Judge

gurge had jurisdiction to reconsider interiocutory orders and to enter a final order. But

Judge Surge did not have jurisdiction to grant motions that were not before the court.

.Allen did not faJe a C,`iim.R. 29(C) motion for acquittal, either timely or inttimely.

Crim.A. 29(C) does not autlaorize the triat court to sua sponte gmt relief; tbe defendant

ely to authorize the trial court to consider this remedy. Allen invoked the

trial court's juxisdiction by fzl.ix.ig a raot,i.on for resentencing; he did not fde a motion for

acquittal - and, of course, he could not because it would have been trntimely. Judge

Burge did not zesentence A11e.n; as he had authority to do because the trial court's 1994

judgment of conviction was not fznal- Instead, Judge Burge attempted to grant a motion

that was not before bi_rn. '
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{V2} A.ilen did not invoke the trial court's jurisgdiction by fiiing a postverdict

Crianl2. 29(C) motiotz for aequitta.t. 3udge Burge could n.ot sua sponte raise the issue

and grant a Crioa.R...29(C) xnotion: Because Atlen did not fiJ.e a timeiy Crim.R. 29(C)

motfon, Judge Burge lacked authozzty to enter the order challenged in this action. We

conclude, therefoze, that Judge Bixrge patently and unambiguously laeked jurisdiction to

act.

{133j Relators have established that Judge Burge exercised judicial power and

that the exercise of that power was unauthorized by la«,. To grant #heu7it of

prohibition, R.elators must 41sa show that the denial of the wr.it t.vi11 restdt in in.jusy for

which no other adequate remedy exists. State ex rel ,Jones v. Gar,Jaeld Mts. Mun. Covrt,

77 Ohio St. 3 d at 448. They have satisfied this burden by demonstratiug that thexe is tza

other adeqnate remedy. Although the State has appcaled Judge Burge's decision in the

tttrderlying crizninal case, that appeal is limited to the substantive law xul.i ag and cannot

ando the acquittal thai -Tudge Burge entered. The writ of prohibition is the only xetnedy

available that can correct Judge Burge's unauthorizzed exercise of authority. See, e.g.,

Marshall.

A.ccordiu,^iy, we reach the sATj 34} 1t the Otnio Suprerne Court did in,

Marshall. We grant the P.eZatots' petit:ion as it relates to Allen and order Judge Buxge to

vacate the June 24, 2009; order that ganted, A.llen, an acqu1ttal•

{I35} .A,fter. Judge Burge vacates the aoquitCZt, he znay elect how to proceed to

enter a final, appealable order. In McAllister v. Smith, 119 Ohio 5C.3c1163, 2008-O1do-
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3$$1, 19, the Ohio Sn.preme Court held that t7re appropriate remedy for a trial court's

failure to comply wzth Crizu.R. 32(C) is resen.ten.cing. A. month later, in Dunn v. Smith,

119 Ohio St.3d 364, 2008-Ohio-4565, T !0, the Obio Supreme Court held that the

appropriate remedy for a trial couzt's failure to issue an order that coara.plies with

Crim.R. 32(C) `:is correcting the journal entry.>' Earlier this montk, the Ohio Supreme

Gouzt relied on Culgan to grant writ of mandamus to order a tria.l court judge "to i.ssue a

sentencing entry" to correc-t au improper order. State ex rel. Carruail v. NlcCormick, Slip

Opinion No. 2010-Ohio-2671, ¶ 39- The, Supreme Cotut has not 6een clear whether a

full resentezacing hea.ring is required under these ciscumstances. As that question is itot

bei'ore us, and 1?as not been briefed by tlae parti?s, we leave it for the trial court aid

parties in the first in.stauce to determine the appropriate means for the trial court to enter

an order that complies with. Crim.P, 32(C).

Conctusiozti

{+p6} Judge Buxge had jurisdiction to reconsider and grant 5mith's Crim.R.

29(C) motion for acquittal. Accordiagly, Judge Burge's motion to dismiss case n.umbex'

09CA009724 is granted. . y 7uclge Bvrge lacked jurisdiction to order an acquittat in

.A.llen's case aud, therefore, the petition is granted in case nuinber 09CA009723.

{¶37} Costs of this action are taxed equat[y to tho Relators and Respondent

Allen.
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.1(38} The clerk oi courts is b.e.ceby all parties not iu

defau€t notice of this judgment and its date of ea.try, uupon thejour.n.a1.. See Qv.R.58(B).

3udge

t,'oIIGt}13:

Belfanr,e, T.

dissenis sayizig <..

{p9} I respec;tfully dissent. Although I dissent from the relief ordered for both

3osepla Allen aud 1^dancy Smith, for clarity's sake, I will focus my comments on Smith's

case but my analysis applies equ.al€y to both.

Background

{¶40} -Nancy Szuith was indicted in. 1994. After months of preteial proceedings,

she received a nine-dayjuzzy trial. 7hejury found her guilty, the trial cosxt sentenced

her, and entered judgnaemt She moved for a new trial and acc€uitta€; the trial court

idenied both motions. Smith appealed her conviction and this Court aft3rmed in 1996.

Later that year, s.he filed a petitzon for postconviction relief. The State responded. The

trial court denied relief in 1997. This Conrt affa.rn2ed tb.e tri.sl court's decision the

foJ.loNNiug year. Jc 2003, Suiith

motion.

{1J4E} Five ye

the trial court never

oved to reopen her direct appeal; this Court denied the

Yater, Smith moved to be xesenten.ced. Her motion argued that

entered a fi_ual, appealable order because the August 4, 1994,
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sentencizx.g entry faiiedto reflect that she was fouad guij,ty by a, jnry. According to State

v: Baler, Crim.R 32(C) requires that the means of conviction be included 'za the

judgment of conviction foz the order to be a fival, appealable order. This elevates form

ubstance to a new IeveZ. Smi'th sat through a nine-day jwy tcial. She was

sentenced shortly after the jury returned its verdict. She moved for a new j

being sentenced. ghe appealed to this Court within 30 days of August 4, 1994. In her

petition for posteonviction relief, sJae raised an issue related. to the fairrness of her jury

t a jury found her guilty was apparent to Smith, and to anybody who glanced

Fxnal appealable orders in crizui

{1f4^) t^ coneiudes that "[s]imply stated, a defendant is entitied to appeal szz

order that sets forth the m.attrier of oonvietion aad the sentence." Baker at T 18. The

er of conviction" language com.es ftom Csitn..R. 32(C), which defines

°`judgment." The Ctictrt held that a"judgzaent of conviction is a final appealable order

under R.C. 2505.02 vahen it sets forth (1) the guilty plea, the jury 'vrerdict, or the finding

of the court upon which the coiava.ction zs based; (2) the sentence; (3) the signatux'e of the

Judge; and (4) enhy on the journat by the clerk of court." Baker at ¶ 18. R.C.

2505.02(B), however, states ttrat "[a]n order is a final order that may be reviewed,

affarmed, modified, or reversed, with orwithout retrial, wb.en it is one of the foI[owing:

The statute does not refer to Crim.R 32 or ` judgments," The Baker Court used

Crim.R. 32(C) as a aneazxs to defuae what comsta.tutes a final appealable order, ho-wever,
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the purpose of the rule. Grirrz.R 32(C) descr.ibes what is required for a

judgzrkez(t but that defin3tion should not be used to limit the orders that are appealable as

defined in RC. 2505.02($): To do so leads to absurd results.

jK43) I ezzcourage the Supreme Court to revisit this use of Cri_m.P.. 32(C). The

Court should focus on its statement fZom an earlier decision: "°The important

eonsideration is that the parties, paTicuIarly che defendant in a cxiuairzai case, be fully

aware of the time from which appeal time commences running." State v. Tripodo

(1977), 50 Ohio St.2d 124, 127. Smith knew when her appeal tirrre commenced, and

she was fully aware of the sentence izczposed by the trial court. The absence of the

`Yneans of con.victioo:" was meaningless. Put an.ottter way, if the tzial court had included

ttze words <`by a jury" after "having been found," there would have been absolutely

nottting d.ifPereat that would have happened in her legal proeeed'angs frozb. 1994 through

2008 - she would have had no greater appeZlate riahts, no additional postconviction

remedies, and no additional opportunities to challenge hex conviction. ne absence of

this language did not eftect the enforceabsl.ity or duration of her sentence. The only

tkzzxtg that happened as a result of the 2ria1 court omitt3ng these three words is that it

provided the trial court with the opportcxtai.ty to enter a judgm.ent of acquittal 0 years

after a jury fournd her guilty.

{¶44} one last tb.onght - if the trial cou.rt had not orossed out the words on the

form joumal entry, so that it stated "havuig entered a plea of guilty," the order would

have been fwat und.er Baker and Crixn.R. 32(C), it would have just beezt wrong. It is
. ,.
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xtainly au odd resuit f3.isi an order can be fial, but cleazly wrong, rather thm correct,

t 45} Cufgara, the ^: me Court had an opportunity to lirait the impact

of Baker in cases like this. Cuigan had pleaded guiJ.ty and had already appealed his

conviction by the time Bake'r 'was decided. His sentencing en.tzy failed to reflect that he

entered a guilty plea. Iu resolvinxg his original action:, this Court concluded that, because

Culgan had exhausted his appeliate remedies from his conviction and sentence in 2003,

ion was ftn:al. This Court's conclusion relied on State v. Greene, 6th Datst.

o: S-03-045, 2004-Ohio-3456, t 10, where the Sixfh District held ttxat "oace a

convicttion has become `final' because the, defendant cm no longer pursue any appellate

remedy, any new case law cannot be applied retroactively even if it would be relevant to

the facts of his case." The Culgan Court adopted a daffermt approach, but it is not too

late to recognize a"practical..finakity" approach to a^void reopening cases long thought

final.

Cordray v. Marshall

{146} Tuxztang away from what I would hope the Supreme Court might do in the

ture, Afnrshall requires the.conclusi.ort that the trial court lacked jurisdiction to enter

acclazittals im. Smith's case.

{1147} I disagree tvi.th.tJae naajority's application of.Marsiuxll. I would apply the

precise language used by the Supreme Court an its decision - that "the Ohio

Constitution does not graut to a caurt o€ comm.on. pleas jurisdiction to review a prior
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mandate of a court of a;ppedls. 'iherefore, a wrzt of ptohibition is an appropr;iate remedy

to prevent a lower court feom lazoceediug contxary to the mandate of a superior court."

((iuotat.io.ns aad citations omitted) A9rzrshall, 2009-Ohio-4986,132. This Court decided

Smith's appeal on January 25, 1996. State v. Smith (Ja.n. 25, 1996) 9th Dist.No.

95CA00fi070. pollowiiag a)engt'hy review, tncluding a review of the sufficiency of the

eviden.ce, this Court affrmed the trial court's judgment. Id. at 27. This Court also

"order[ed] that a special mandate issue out of tivs court, directing the County o#'Lor4n.

Comm.on. P1eas Court to caTry this judgment into execution." Id.

€1[481 This Court issued its mandate in 1996. There is a.athing in ^he record to

show tltat this Cgurt's mandate has been 'vacated or modified. Neither Baker nor

Culgan held that a, court of appeals' mandate is void or a nullity if the trial court's

'udgnent does not complyw-ith Crzn.St. 32(C). Because this Court entered its mandate

in 1996, and it renaaizzed in effect when the trial court acted contrary to it, I would

conclude, pursuant to IvlarsXaali, that the trial court lacked jurisdiction to enter any order

#hat co:a.stituted a review this Court's prioP mandate.
• ,, ..;. , . . . . .

m49) To be clear, that is precisely what the trial court did. On her d3rect appeal,

this Court reviewed Smith's asszgnments of error, including aa arguzuen.t tat her

convictions were not supported by sufficient evidence. This Court, after a review of the

trial court reeozd,.• concluded that the jury's verdiot was supported by sufficient

evidence. Smith at 19-27. By granting Smith's CrimR. 29(C), #7ae trial court

deter,raained that the coin.viotions were not supported by sufficient evidence. This
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tzadate and, pursuant to MarshaLl, the triai

(150) The acts that formed the basis fox Smith's convictions took place as late as

1993. A jury convicted lze.c ia 1994. Almost two decades later, the litigation eozztinues.

The Ohio Supreme Court eloquently addressed the effect of continued litigation, albeit

pital punishment context: .

The constitutiori;s and courts of oi3r country have established procedural
safeguards °reflectiitg our siieietyy's concern for the rights of citizens
accused of committing crimes. When those safeguards are used to thwart
judgp.ents ren.dered'pursctanf to tite' pcoccdures; it is predictable -t.hat
citizens wilt lose confidence in the ability of the cziztainal justice systein to
e:nforce'its. judgua.eztts; •.

State v. Steffen (1994), 70 Ol?i.o St:3d 399; 446. I would add t:o this passage that citizens

will also losecoufidence in tlie criminal jwtice system when tb.ey.see defendants who

victed; received a^oe1[ate review, and puisued postcoiiviction xelief
• .r

eased with a judginent of acquittal beca.use the original judgtoent of aonviction failed

eeognized, the application of new rules to cases long

eopening of cases with absurd results. If Judge Burge

zesezrte.aces AIlen, the victinis of his offenses will laave a right to be present. In fact, the

Ohio Constitution now requizes that they receive notice of the sentcmcang b.earing.

Fifteen years after they testified at his trial, they wi17. again confront Allen, reopening

old wounds zn the.pzacess.: As other courts have done, I ask tb.e Supreme Court to
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reoonside' these issues of fmali.ty md void sentences. See, e.g,,

Dist.lVo. L-10-1047, 2p1C1-Ohio-I766, 7 30-31.

Conclusion

itcheil, Si

acted without jrr€isdiction when it entered

acquittals for Allen snd Suutb.: Accorclizxgly, I would gzaut the petitions for

ders gsaniing acquiftats.
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