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STATE OF QHIO - )é FiLE 0 IN THE COURT|OF APPEALS
LORAGH Wmmm DISTRICT
COUNTY OF LORAIN )g |
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STATE EX REL, CORDRAY etal. oy cnhn pondE Mpg  09CAD09T23

i KOWSK] 9CADOST24
Relators : | _
v | Oth APPELLATE DISTRICT |
_ FOURNAT ENTRY
THE HONORABLE JAMES M.
BURGE
Respondent

$1} Relators, Ohio -Aﬁémey General Richard Cordray and Lorain County
Prosecutor Deris Wﬂi,‘ petitioned this Court for a writ of prohibition to vacate
_acquittals m:iared by Réép&ndcnt, Jodge EamQS M. Burge, Judge Burge answered, and
moved to dismiss for failure to state a claim upon which relief can be granted.

| Eackgrnund

{ﬂZ} Although the quastmns before this Court involve decisions made by Judge
Burge in 2009, the underlmg cases stretch ba«sk to the catly 1990s. A brief review of
| that history is necessary o analyza th::sa cases.

{93 In 1993 Nancv Smith was indicted by the Lorain County Grand Jury for
MUnELous sex oﬁenses mvolvmg ch:idrcn The following year, Joseph Allen was
;nd_mted for numerous sex of_fensgs mvolving the same child victims. The two were
tried together in 1994, In August 1984, thf: jury r{f,m}:md guilty verdicts on the chargés.

1I'The trial court sentenced {mth Allen and Smith on August 4, 1994; Allen was sentenced
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to life in prison and Smi?@ regeived a sentence of 30 to 90 years in prison. On August
1R, 1994, Sn:uth — and xialy_ Smith — filed & motion for new w&ial or judgment of
acquittal; the trial comt denieﬁ this motion in Pebruary 1995.

(44} Bofh Allen and Smith appealed their convictions to this Court, This Court
| affirmed their convictions in 1996, ad fhe Supreme Coutt declined review in both
| cases. |
| {1{5} Many years passad and in 204}8 Snmh filed & motion for resentencing in
the trial caurt ‘She argueﬂ that her 1994 3udg€n&nﬁ of caanvzct;m was pot final because it
did not oomply with Cnm}{ 32((2‘) In ea.rly 2{){)9 Judae: Burge held a hearing to
consider whethcr he Should enter a c;rreeted qumal entry or hold a new sen'tenemg
hearmg Shortly aﬁer that hea:mg Allen filed a metmn for resentencing, also arguing
that his judgment of convic’aen was ot ﬁna} Iudge Bm:ge cnter_ed orders m each case
concluding that he couid mﬂwr mtar B corrected erdf:r or resentence the defendant.
: Aﬂer the - State’s attemp’ced appeals of tizosé ordars were dismissed, Judge Busge
scheduled a sta‘ius confereaca

{96} At the June 2(}09 status confaz:ence Iudge Bu:rge orally gtamﬁd CrimXR.
129(Cy motions for afcqmttal for A]len and Srmth He later reduced those orders to
vsrr::tmcr and they were ﬁled The State has appealed those crders and those appaals are
pendmg before this Court in sﬁparate cases. Reiators subsequently filed these

prchibition actions. askmg this Couxt to order Tudge Burcre to vacate bis judgments of

acquitial. :
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{',[’7}' Fudge Burge filed answers in both cases along with motions to file the
auswets instanter, which we m@ grant. In his answers, Judge Burge asked this Court to
dismiss the i:ompigints f&ﬁ' fatlure to state a claim. upon which relief can be granted.
| Judge Burge also moved for judgment on the pleadings, pmmpﬁng competing responses
. from the parties. For his part, Judge Burge argned that he inadvertently labeled his

motions as motions for judgment on the pleadings rather than Civ.R. 12(B)(6} motions.

be held to ﬂze mlstalie he mda in Ins motwns We m&eﬁ not resolve this question,
(thowever, because Iudgc Burge 5 auswers also sought dmmjssal pursuant to Civ.R.
LEXS o o

{8 TU ﬁJSHﬁSS a compkamt pursuﬁ:ﬁt 1o CWR 12(B)(6), it must appear
beyond doubt ﬁ?om ﬁle complamt, aftet all factuai aﬂcg&hans are prestmed true and all
reasonable mferances are madﬁ m favor cf t]:te: Relators, that Relators can prove no set
of facts warrantmg rehef Smre ex rel Deh!er . Sm‘ufa Judge (1595), 74 Ohio 5t.3d
33, 34. |

Wmt ef Prohlbman

(1) the judge is about., o exercise jildlmal power, {2) the exercise of that power is
unauthorized by law, and (3) %.he denial of the writ will result in injury for which no
1l other adequate remedy exists. Stase ex rel Jones v. Garfield His. Mun. Court (1997), 77

Oio St. 3 447, 448.

_ Reiators responds& ﬁmt he cle&rly sougllt relie.f pursmt to Civ.R. 12(C) and be should

{‘1{9} Far thls Cm:ﬂ:*t to issuc & W:t‘}‘i af prohibition, Relators must establish that:
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{010} Tudge Burge has exercised judiclal power — he has ordered acquittals for
Nboth Allen and Smith. Relators have recognized this, and rely on State ex rel. Cordray
v. Marshall, 123 Oh;io St.3d 229, 2009-Chio-4986, to support their claims for a wait of
prohibition. Because this case is oritical fo Relators” elalms, we begin our analysis with
Marshall |
' Sfate ex ret, Cordr{;y v. Marshall

411} iﬁ Marsfmli the Omo Suprema Cemrt considered an issue similar to the
ém-: befora us. In the undeﬂymg case, the dafmdant Raw}ms shot and killed a man -
who was havmg an affmr mﬁ; I:us Wif& Id ai: 1{ 2. Rawlms was chaxgcd with
aggra.vated murder and cmivm'ted ef muxd&r with a guﬂ spemﬁcaﬁon, he was sentenced
to 15 years to life. Id- I“he c;ourt of appeals aﬁﬁned Ici at ¥ 3. It specifically rejected
Rawlms’ c&a;,m ihat “fhe 1.1‘1a1 court cm:d by fa.ﬁmg to mstmct the jury on 2 Iesser.
included offcnsn:: Id. ) N

412} Several yem:s 1ate:r, Rawims mQVﬁd for rehef from judgment. Id. at 4. '_
His motion ra:ssd tha same jlﬁ'}’ msh*uctmn olmms that had been rejected in his direct

appeai Id. }udge M_arshail, who bad not pramded over Rawlms tﬂai hield a hearing on

the motion. Id. at 5. I}urmg the hegnr_zg_,_ Iu_dge Marshall orally granted the motion
vacating the convictioﬂ,‘ abce‘pt.ed' Rawling’ pléa to the lesser offense of voluntary
manslaughtsr sentenced hjm to ten yearq in prison, and granted bim judicial release. Id.
Judge Marshall also said at the heanng that he would make & finding that the jury’s

verdict was againstthg Weigh'i of the evidence and that the jury should have been
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instructed on voluotary manslaughter. Id. Judge Marshall later reduced his oral
statements to wﬁtﬁz’gj e Hogited the journal entry to the jury instruction jssue. Id. &ty
) : . o

(113} Shortly after Tudge Marshall's entries were filed, the Ohio Atrorey
(eneral petiticﬁed the court of appeals for a writ of prohibition o compel Judge
Marshall to vacate his mtnes that Vaaateé the: on,_,mal conviction and convicted Rawling
of the lesser offense. {d at 1{ 7. The {;om't of appeals granted the petition, csncludmg
i?rl..nat Iudge: Maxshaﬁ 1aclced ;@sdictgon o gxant the Civ.R. 60 motion. Id. at § 10. The
Ohio Suprezm Court tﬁéﬁ-;chsideraé_thc direct apyee}l frcm that oxder.
{'{[14} The Cuurt began 1ts analyszs by srsttmg ot the same test we natad above.
Id. at 25 Tt mte:d that n: was “uncontroverted fhat I’uége Marshall exﬁrmsad judicial
power in. the mderly‘mg cmnma.i case by vacatmg Rawhns’s murder conviction and
releasing }:um fxom prasan Id The‘_ Cqmjt mnﬁnued that, for “the remaining
raqmzements ‘[1]f a Iow&r court paiently and unammguougly lacks jurisdiction to
proceed in a cause, pmhxbltma ok k wﬂl issue. to prevex:tt any fu‘mre unaufhﬁﬁzed
| exercise of }ﬂtiSdlCﬁGﬂ and tc} cerrect thc rcsults of prior }HIISdlCHOﬂﬁH}’ unauthonzed
actions.” The éss?osmve 1ssua is whether Iudge: Marshali patently and uxaambwuausly
lacked junsdzctton o Vacate Rawlms 8 mur&er conviction and release him from prison.”
{i1d. at 26 (c:lta,tlon omitted) \

{{EIS} The Supreme Cou;rt t‘uen cnns1dared the law of the case doctrine. Id. atd

27. The _Court rscogmzed that, absent extz:aordmar}/ circumstances, such as an
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intervening déciﬁg:vﬁﬁ? the Supreme Court, an mferior court has po discretion o
|| disregard the manﬁa:te cfa éuperiqr court in a prior appesal in the same case. Id The
|idecision of the rev:tawmg court in a case remains the law of that case on the legal
liquestions for ali subsequent proceedings at both the tﬁai and appellate Jevels. Id at q
28. Although the Suprsmﬁ: Court recognized that a tnal comrt has jurisdiction to
consider postjudgmen’g motions, it helci that ths Ohio Constitution does not grsszt a cowrt
of common pleas _;unsdlctmn to review a prior mandate of a court of appeals Id. at
| 51 32 The Court coﬂcluded thai a wm of prahibmon is an appropriate remedy to
pre'ecnfc 8 ~h:w.l court fmm moaeed_;ng coxrtrary te the mandate of the court of appeals
1d. at 32, I’c speciﬁcaﬂy hcld that “Eudéc Ma:cshaﬁ’s exercise of Jmmdlctmn tn gragd
the motion on the same gxmmds that ha.d been prevaously Iﬁ_}ﬁ(ﬁfﬁd on appeai in the same -
case was unauthonzcd. : Mcreqver, this  lack of ' junsdmtmn was patent and
mamblgueus” Id a%'ﬁ36 o |
{‘ﬁlﬁ} Rf:lators relv solely on Marshal! to support their claim. for a writ of
prohlbmea But the undeﬂymg facts of these cases. dlffer in one s1g111ﬁcant respea,t
3 | Cmn.R. 32((3) ax;d Fmal Orders |

417 The trial eaurt sentencad A.}len and Snnth in 1994. Both sentencing
orders failed to cumply W1’ch CrimR. 32(C), a point the State conceded at a hearing
before J udge Burﬂfe Bacause the oxdfsrs did not comply with CrmR. 32(C), the orders

were not ﬁ:msl Thls Court has held that a tnal ccmrt can reconsider its earliér decisions

where it E:zad not yet ﬁntarad:a final, a.ppcalab_le ordet pursnant to Crim.R. 3%C). See,
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o.g, State'v, Bashlor, Ninth DistNos. 07CA009199, 07CAD09209, 2008-Ohio-997.

|See, also, Pitts v. Okza Dept of Transp. (1981), 67 Ohio $t.2d 378,379 n.1.

{‘1{ 18} Because the mal court had not entere:& final, appealable orders for sither
Allen or Sm;th i:hese cases fall outside the analysis and hoidmg i Morshall. Tthe tnal
gam:rt g 1994 }udgments of cachtmn had b&en final, then 'these case Wouid fall $quarﬁ1y
_ W1tbm the raasomng of Marshglz - the iﬁal court could neither remnmder its final
orders not dlsrﬁgafd the cou;rt of appea]s manciai;e Clearly, Judge Burge’s orders
disrcgardad this Court 8 manda,tes in Allen and Smith’s direct appeals. Marshall

suggests 1]131: Jﬂdge Burge could not dlsregard ﬂns Cﬁuﬂ s mandate, ‘We conclude,

.....

b

based on the facts of thc:se cases, & different answer is a()mpe.’tlﬁd by State ex vel. Culgan
V. Medzm Czy Caw‘t aj Common Plezzs, 119 013.10 St .}d 535, 206&01}1&4699

| {19 In C‘ulgan the Oluo Supreme Cou;:t granted Culgem. 5 petitions for writs of
mandamus and proccdendo o crdcr Iudge Coiher to issue a smtanomg order in
comphame Wﬁh Crun R. 32((3) 50 that Culgan wnuld have a final appealable order. Jd.

at 1y 9-11. The Cc.\u:t cancludf:d ﬂmi hJs ﬁrst seﬂtencmg entry, whmh did not comply
with Cmm R. 32((3), was “noaappealable » Ed at § 9. The Court ordered the irial court
judge o e:nter a new sentcncmg order that comphed with CrimR. 32(C) s0 that Culgan
would have a final appealable order Icl at ] 11. The Supreme Court made no mention
Hlof the fact that Culgem had ah‘eady taken an appeal and that this Court, on his ditect
appeal had 1ssue>d rts mandaic Instead the Supreme Court concluded that his initial

scotencing rmtry was nc}nappea}able and that he was anuﬂed to a final, appealable order.
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In the instant (;35&, because fhe initial sentencing entries were, according to Culgan,
nanappealab'_lé,. this ‘Céi_if:t’s pzfiaz decigions did pot prevent Judge Burge from entering
orders that coﬁp‘ly with Crime.R. 32(C).

| {020} To Allen %nd Smi‘&fs cases, the ndgments of conviction did not comply
|with Crimx R- éZ(Cj; so the trial cott could reconsider its non-final orders, to the extent
it had the autho:rity 10 de SO, Acce:sr_ding;y, we st e;.{amina whether the trial court had
the authonty to enter ;udgments of acqmﬁai pursusmt to Crim. K 29(C).

T CrimR 29(C) Motion for Acquitial

{1?21} ]udge iB;mga entareé orders m bo‘ah Aﬂen and Sxmth’s cases grantmg
CnmR. 29((3) metwns for ac@ntﬁal We mtlst detemne whether Judge Burge had
| junsd;mﬂon to ﬂﬂtﬁl‘ these orders As noted earhcr nt ig s;gmﬁoant that only Smﬂh made

l-. .1

a Cnm R 29({3) motmn for acqmtta} o .

{22} CrimR. 29(0) w]::,tch has not been amended sinee it was adopted o 1973,
prowdes that & 1f a Jllr} rctums a verdm't of guﬂty, “a motion for judgment of acquittal
{may be made or renewed wﬂ:hm fourtf:cn days aﬁar the Jury is discharged or wﬁhm such
further nme as fhe court may ﬁx durmcr ths: fourteen day pmﬁé fa verdmt of guilty i is
returned, the couﬁ may on such motwn set amda the verdict and enter judgment of
acquittal.” The Rule cleaﬂy im:nts the time for ﬁhng s Crim R. 29(C) motion to 14 days
after the jury is d&scha;rged The trial court can extend that time only before the

ex;alraimn of the 14 day peﬁﬁd A trial court’s mteﬂecutory G:de:T denying the

defendant’ s moﬁon for acqmttal ot the close of the state’s case or at the close of all of
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|ithe evidence cannot be reconsidered unless the defendant renews the rootion pursuant to
NerimR. 29(C). Statev. Ross, 184 Obio App.3d 174, 2009-Obio-3561, 1 18.

{23} Ras&lés critieal.fﬁ our analysis. The ques.‘ci@ﬁ in Ross was whether the frial
court “can reconsider its ixaitiaf denial of a timely postmistrial motion for acquittal.” Id.
In Ross, this Court fgviéﬁ?a&"é;zrzz‘sze v, United States (1996), 517 US. 416,

{243 Carlz‘sze analyzed Federal anmnal Ruie 29((3}, which is identical fo
Crim R 29(CY, exc:ep’c ﬁxat the time hmit for ﬁlmg the pnstverdu:ﬁ motion for acquittal is
seven daya Carhsle moved fnr ax:tgulttel one day bayo:ad the seven days permiited by
Rule 29(6) Id at 418 The tnal ct}urt mltmlly dﬁﬂiﬁd the motlen,, bu}: at sentmcmg,
rﬂcoﬁsxdsretl fmd granted the: monon for ac@zttal Id The Umted States Supreme
Court held- ﬁzat the trmi acurt “had 1o aut}mmy te grant petmener s motion for
' _]udgment of acqmttai ﬁied one d&y Qutszde the tinee lmut prascnbcd by Rule 29(¢).” Id.
Liat 433, It was tha untlmelmess of the motxon that depmred "the trial coMt af 3urisdxctmn
' i conszder it, not its mmal dﬂﬂlﬁl Gf ihe motlon B

{1{25} Aﬂer mwe:wmg chrlm'e, fhls mert in Ross recagmzed that a tml court
may reconsndcr an mtericcutory order at any nme before ﬁnal Judgment Ross at bl 24
Rass m.ade a t:mely mouon mxsuant to CnmR. 29({:), tha trial court initially demed
that motion. Id at ‘[i 25 ’I‘I-ns Com:t held that the initial demal of that motion was an
interlocutory order whmh the jucige WaS ﬁae to recopsider up until the entry of a final
judgment. ‘Id. The Rqss c_qur’e copc}uded that the; {rial court had authority, putsuant to

Crim.R. 29(C); to dsquii 'R:ds'sr of the charges against him. Id.
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£426} Having reviewed these key decisions, we now consider Allen and Smith’s

cAses saparatﬂy, begmnmg ’mth Smith’s case.
| o Nancy Smith

{27} Aﬂen arnd Smith were tried together, but represented by different counsel.
After the juy retumad zts ve:rc}acts the frial court sentenced both Allen and Smith.
’Ihere is no dispute that the tr:a,], comt s sentepcing orders did not comply with CrimR.
32(C) and, therefore, the mal court’s artiars were not final pursuant to State v. Baker,
119 Okio §t.3d 197 2008~D]3m 3330 and Cmn R. SE(C)

{ﬁ{ZS} Sﬂnth ﬁiad a tzmaly Cﬂm 'R 29({3} maﬁt}n for acqmttai which the trial
Teourt. demed If th.., mal court’s i994 senteﬁcmg emry had been final, then its ordar
' dcnymv Smith’s Cwn R, :29({3) motmn Wou}d a;{so have been final, But the trial court
did not enter a ﬁnﬁl ordcr ﬂza;t comphed with CﬁmR. 32((3) Because the judgment of
conviction was not ﬁmﬂ the trlaI ccmrt had ayuthority to reconsider its mterlocmtoxy
orders, mcludmg its ofder denymg t};e Cnm.R 29(0) motion for acquittal. TEus is
precisely what Judge Burge cixd
{iﬁz‘}} Iudge Burge xecﬂgmzf:i aﬁd the State agxeed, that thf.’: 1994 juégment of

caxmmon was net fmal Hc mmaﬂy cons1dered two opticos - jssue a corrected entry,

or resamsnce Smrth He 111t1ma3:ely chme a ﬂm'd optmn —to reconsider the earlier
derdal of Smim’s i:xmely CnmR 29(0) motion. Based on Boker, Culgan, aid Ross,
Judge Burge had the: authcmty to reconsidet the mterlocutory order and to grant the

timely ﬁied Crim.R. 29((3) moﬁon Accordmgly, we conclude that Tudge Burge did not
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patently and unamhigﬁoasiy lack hrisdiction to act and, therefore, Relators are not
entitled to a writ of ﬁc&ﬁbiﬁéﬂ for the order Judge Burge entered related to Nancy
Smith. | |
Joseph Allent

that requires & dszerent result as i reiates o Jﬁdge Burge’s order in Allen’s case. It is
| undxsputed that the tnal coart’s 1994 santence was 110t fmal and that Allen did not filea
motion for acqmﬂ:al pu:suant to Crim.R. 29{(;‘) .’Ittdga Burge’s order challenged in this
action, however, pmpcrted 1o grant Allen 8 CnmR 29(C) m:atmﬁ a mctwn he never
inade.

{'ﬂ31} Becanse the ttiai cm:n:t fmled to, entﬁ:r a ﬁnal order in Allen’s case, Judge
Burge had jurxsdmncn to reccmmder mteriocutory orders and to entor a final order. But
|| Tudge Burge d:{d not have Juxlsdmtmn to grant motmns that were not before the cowt.
Alien did not ﬁie a CmnEL 29(6} motwn for asqmttal gither timely or unnmeiy
Cnm R. 29(C) doe:s not authonza the tmal court to sua sponte grant relief; the defendant
st act tﬂ.mly to guﬁ;pnze the frt‘al court 10 c;ensxder this remedy. Allen Invoked the
trial ao;m:‘s jurisdi;ztién ‘by fl.}‘jng a motiém' for ﬁsenténciag; he did not file & motion :E:or
aequittal — and, of course he: cg}uid not because it would have been untimely. Judge
Burge did not rcscntence A_ﬁcn, as he had authorxty to do because the trial court’s 1994
| judgment of c:oav;ctmn Was not ﬁnal Instcad, Judge Burge attempted to grant a motion

that was not before hm;.
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{32} Allen did niot invoke the trial court’s Jm'mdlctmn by filing a postverdict
CmR 29(C) moﬁen for acqaattai Judge Burge could not sua sponte raise the issue
and graot a Cmn R.. 29(C) moﬁcm, Because Allen d1d not file & Gmely Crim.R. 28(C)
[imotion, Iudge Burge lacked authority to enter the order c&aﬂanged in this action. We
conclude, fherefere, that }udgﬁ Burge pai‘eriﬂy and unambiguously lacked Jmsdactmﬁ to
' ﬁct. '

{33} Raiators have estabhshed *that Iudge Burge exercised judicial power and
that tha exercise ef that pow ar Was mauthonzed by law., To grant t]m writ of
prehibmen, Relators must also show fhat ’she &em,al of the wnt wﬁl famﬂt in mjury for
Wh;ch no Qﬂzer adeqmte remedy emsts Smfe ex rel Jane.g V. Garﬁefd Hz‘s Mn. Comrt,
)7 Ohio St 3d al 448 'I‘hey havc saﬂsﬁcd this burden by demonstrating that there is o
other adaquate re:medy Although ’the State has appealed Judgc Burge’s decision in the
underiymg cnmmal case, that appeal ig hmréed 10 ﬂw substantive law ruling and cannot
undo the acqmttal that gfudgg Burge ente;{:ed. Th.? writ of Pmmbmon is the only xelﬂ;lady
_ available that Qan correct Iudge Burges’.s ﬁqauihorized gxercise of autﬁority. S.ée, e.g.,
: Marshalf PR | |

{1]34} Accerdmgly, we raach the same result the Obio Supreme Court did in

Marshall. We grant the Ralaters pﬁt}t‘lﬁﬂ as it relates to Allen and order Judge Burge to
vacate the Ju.ne. 24 4(369 or::ier that gramed Allen ap, acquit%al
{'{{35} After Judga Burge vacatcs the acquittal he may elect how to proceed to

enter a final, appealable ord.ﬁr. In Medllister v. Smith, 118 Ohio St. 24 163, 2008-Ohio-
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3881, 19, the Ohm Suprema Court held that the approptiate remedy for a trial court’s
failure to comply Wl‘ih Cm R. 32(C) is resentencing. A month later, in Dunn v. szfh
115 Ohio St.3d 364, -L’Zﬁﬂﬁu(}hia-fﬁﬁés % 10, the Ohio Supreme Court held that the
|{appropriate remedy for a trial court’s failure to issve an order that complies with
Crimn R, 32((3) “s c{}rfcc:hng the journal entry » Farlier this month, the Ohio Supreme
Court relied on szfgzm 'te grant wnt of man&amus to order a trial court judge “toissue a
'sentencmg erntty” to c:::rrect an mpmper order. Smre ex rel. C’armzz v. McCormick, Slip
_ 'Gplmon No. 2010 Oh:o 26’7 E 'ﬂ 39. The Su;;rreme Court has not been clear whether a

full re:sentmcmg hearmg Ls reqmred &ndsr the;se cxrmm’astances As that questma is nc:t

' befare: us, ami has not been bnefed by 'ﬂ:xf: pames, We Ieave it fer the 13:131 ceurt ami

pames m ﬂ:;e ﬁrst mstancc to detmmne the 3 propnata means for the trial ceurt o enter
an order that cmmphes wﬁh Cmn R. 32((3)
- o Coﬂclusmﬁ

{1[36} Judge Bu:rge had Jmmdicnon to xeeonsader and grant Smlﬂa’s, Crim R.
29({”_‘,) mntmn fcr acqmttal Accordmgly, Judge Burgé § mattt}n w0 dmmass CHSE nu:mbcr
OQCAOO9724 33 granted ‘;hzdge Burge lacked szsdmtwn to order an acquzﬁai in
Allen’s case a:acf, therefore the petmon is granted in case nmnber OQCAG(}Q’?ZB

{1{37} Costs 0f ﬂns action are taxed equally to the Relators and Respondent

Allen.
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{938} The clerk _0‘;{“ coutts is hareby directed to serve upon all parties not in

default notice of fhis judgment and its date of entry wpon the jounal. See Civ.R. S&(B).

Cossers:
Belfanee, 1.

Cag‘, 1., dissents sayifig . | .

{7393 1 raspeq;ﬁiﬂﬁr c?issentw Althongh 1 dissent from the relief ordered for both
i oé,aph Allen and ﬁamy Smith, for clarity’s sake, { will focus sy commnents on. Smith’s
case but my a;nalyszs applies equally to both. |

Background

{‘{[49} Nanc}r Smith was indicted in 1994 After months of pratrxai proceedings,
she received a mne—day Jury rial. The: jury found her guilty, the trial couri: sentenced
her, and entereé ;}udgment Sha namrad for a new mai and acquitial; the triak court
demed both mouom Smlth appealed her conviction and this Court affirmed in 1996.
- | Later that year she ﬁle;d a pet:tmn for Fostconvzcﬁon relief. The State responded. The
trial court ,denied _rehef in 199’? . ms_.Couﬁ affirmed the trial cowt’s decision the
following year. In 2003; Smith mov;:;i to reopen her direct appeal; this Court depjed the
| motion. , - o |
{41} Five yea:rs I%l.tﬁl’, Smith moved o .be resenfenced. Fler rﬁoﬁon.argucd that

the trial court never entered a final, appealable order because the August 4, 1994,
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sentencing entry faﬂeé— to ;;eﬂeat tha’é she was found guilty by & jury. According to State
v, Baker, CtimR. 32(C) reguires {hat fhe means of conviction be included in the
judgment of conviction féxf ﬂzg order 1o b_e a ﬂﬁal, appealable order. This elevates form
over substance to a new level. Smith sat ﬂuangh- & nine-day jury tdal. She was
sentenced shegrily aft;x t:he 3ury returned its verdict. She moved fora new juﬁz frial after
being sentencad She appealed to ﬂms Court Wltb.’i’ﬁ 30 days of Augmt 4, 1994, In her
petition for postconthmn relief, she raased an jssue telated to the fairness of her jury
ltrial. Thar 3 jul‘} ﬁ)m;d h&r guﬂty was appas:ant to Swmith, and to aay‘oady who glanced
at the rf_:cord. o ‘ |
B | ;Emal ag;peal;tble erderé m cr:mmal cases

ﬁ{:tl} Baker coneiudcs that “{s];mply stated a defendant is entitled m appeal an
order that sets forth the maﬁner of ccnvictmn and the sentence.” Baker at 5 18. The
“manmer of ccmthx;)ﬁ"’r Iamguaga vomes from Crim R. 32(6), WhiCh dei‘mes
“Judgment.” Ihe Gq_;;rt held ﬂaat a “Judgme:mt of conviction is a final appealable order
||under R C. 2505.02 Wheﬁ it sets forth (1) the guilty plea, the jury verdict, or the finding
of the court upon whxch the COICLV}GBDI’.\ 13 basad (2} the sentence (3) the szgmtara of tht“:t
judge; emd (4) cntry on the joumai by the cierk. of court. »  PBaker at § 18. R.C.
25035.02(B), howevar, states that “[aln order is & ﬁnai order that may be reviewed,
afﬁa:med, n‘mdzﬁcd, ar reversed with or mﬂaout retrial, when rt is ome of the following:

*#+” The statuta docs not rcfe:r to Cr:lmR. 32 or “Judgments » The Baker Court used

Crim.R. 32(6) as a mean.s to define what conmmtes a final appealable order, however,
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that w&s not fhe pin*pcysé of the rule. CrimR. 32{C) describes what is requited for 2
Judgment, but that dﬂéiﬁﬁ&ﬂ should not be used to limit the orders that are appealable as
defined in R.C. 2505 62(]3) To do so leads to absurd results.

it 43} I encourage thé Supreme Court fo revisit this use of Crs.m,R, 32((;‘) The
Court simuld fom:zs on tts statement ﬁ"ﬁm an earlier decision: “The impoitant
cozisideraﬁan ig that ﬂ'm paxﬁcs, particutarly the defeﬂdaﬁt in a criminal case,'be fully

awate of the ﬁm& from whmh appeal tama commences mnnmg Stafe V. Trﬁmdo

11(1977), 50 Ohio St Zd 124 i?.,’)‘ szth Imew when her appeai thme commenc:ed and

she was fully aware of ’rhe sentenee mposed ’by tha tnai court. The absem:e of the

“means of conwcmn Was mcanmgkﬁs Pt azzather Way, zf the trial court had included

tthe word.s “by a Ju:cy” a:fter “havmg been foundj” thsxe wouid havc been absoiu"tely

noi;hmg éifferent that Wculd have ha.ppened in her le;gal pmceedmgs ﬁ:om 1994 ﬁ'u‘eugh
2008 - she wculd have had ne greater appallate rxght& no addihanal pos’cconwctmn
remedxes and 1o addmonai oPpamh&s to challenge hez cmmctmn ’E"he absence of
t}:us language dld not eﬁecﬂ: ‘rhe anfomﬁabﬂlty or duranon of her sentence The only
thing that happened BS 8 result of the “!:rial court omtmg thcse three words is that it

prov1d€:d the maI couxt with the oppoxtumty to enter a juégmem‘, of acqmttal is years:

| after a jury found her Euﬁty

{944} One last theught — th@ tnal oourt had not crossed out the Words on the
form joumai sntt'y so t}:mt it stated “havmg entered a piea of guﬂty,” the order would

have been fmal uadcr Baker and Cnm.R 32((3) it would have just been wrong. Itis
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certainly an od§ ;;asul_}i .ﬁiﬁi an order can be final, bﬁt cieéﬂy wrong, rather then correct,
but not final. . |

{945} In Culgars, the Ob.i@ Supfema Court had an éppﬂrmaity to Vinait the impact
of Baker in cases hkc: thls Culgan had pleaded guilty and had already appealed his
conviction by the nme Baker was decided. His seutezmmg en.try failed to reflect that he
entered a guﬂty plea. In wsohrmor his engmal action, this Court wncludeé that, because
W Culgan had exhausted h;s appeiiﬁte: remedics from his conviction and sentence in 2003,
: hzs cmmcﬁr}n was ﬁﬁal ’Ihis Court’s aenciusmn relied on State v. Greane, 61:%1 Dist.
_ No 5-03-045, 261}4 0]:110-»3456 11 1{} th:rc the Suﬂh I)zstnc’i held that ‘once a
| ccmwctmn has become ‘fmal’ becausa the defendant can no lengcr pursua any ajppel}ate
remﬁdy, anv new c:a‘a,s‘e 1aw canﬂot be apphad retroactwaly even if it Would be relevmt to
The faots of hls case ? Thc Cuigan Court aﬁopted a different approach but it is not too
1a_tc to recogmze a ‘pracuca}, ﬁnaixty” approa:;h to a.vmd reopenmg cases long thought
ﬁgai. “

| Staie exrel, C'ardmyv Marsﬁafl |

{'ﬁdﬁ} Tummg away from 'what I W ould hope the Supreme Coutl might do in the;

futire, Marshall requues the cuncluswn that the tnal court 1acked jurisdiction to enter
acqm‘cta]s in Smﬂh’s case. . |

| {1{47} 1 disagre;a wﬂh thc majonty s application of Marsﬁmﬂ 1 wonld apply the
p.racisc language used b}f the Supz:eme Com't in its declsmn — that “the Ohio

Constitution does not .grant to & court of common piaas jurisdiction to review a prior
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Himsndate of 2 cmﬁt of aippiz-sis, Therefore, a weit of prohibition is an appropriate remedy
to prevent a lower court fmm.pracee&iag contrary to the mandate of a superior comt.”
1l{quotations and citati-@S dﬁiﬁed} Marshall, 2009-0&34986, % 32. This Court decided
Smith’s appeal on Ianuary 25, 1996, State v. Smith (Jan. 25, 1996) 9th DistNo.
QSCAOGGGG’ 0. Fo}lowmg a leﬁgﬂly review, including a review of the suﬁ%czemy of the
cvidcnce, this Coust aﬂﬁfmed the mai court’s judpment. Id. at 27. This Court alse
“orderfed] that a specaal mandatc mue mfn of this ceurt, ézreﬁtmg the County of Lorain
| Comon Pk’:as Cowmt ta caz:ry thls Judgment into execution.” Id.
{1[48} Thas Court 1ssuad its mandatc in 1896, The*e 1s mthmg in the record to
show that this Court’s mandate has been vacatad or medxﬁad Nmthcr Baker nor
Culgan held thai 8, c,ourt of appeals mandate is vmd or a nukhty if the trial c:curt’
Judgment does not camply Wl’fh Crzm R 32((3) Because thxs Court entered its mandaw
in i996 and it réi;amnﬂd in eﬁ‘ect when the mal oot acted contrary to it, | would
conclude, pursuant o Marshaﬂ that the tﬁal court 1acked ;nmdwﬁon to enfer any order
ihat constituted a rmew th}s Court’s pnc}r mandate
1[49} To be ¢le‘ar, )that 15 precissly what the tnal court dld On her direct appeel,
this Court remewed Szmth’s assxgumcnts of en:or, mciudmg an argument that her
mnvxcﬁom Were nat supported by sufﬁczant ev;dfmce Thls C.om'f., afier a review of the |
rial couri rf:cord, camludcd that the p;ry s verchct was supported by sufficient
evidence. szﬁh at 19u27 By grantmg Sxmth’s Cm:nR 29(C), the ftrial court

determined that ,tha canwai;cns were not suppoxted by sufficient emdeﬂce_ This

s HS
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conclusion was centmry to this Court’s mandate and, pursuant to Marshall, the trial
court lacked Jmmfhcﬁ{m to enter this order.
Finality in criminal cases
{950} The acts that formed the basis for Smith’s convictions took place as late as

111993, A jury conthed hex in 1994. Almost two decades later, the litigation cc;sntmues
ilThe Ohio Suprcme Court eit}quenﬁy addressed the offect of continued litigation, albeit
it the capital pumshmaﬂt contaxt |
The Consﬁtu’tlonﬁ and {‘,GUIIS of our eeuxmy have established procedural
safeguards ‘reflecting our soviety's concern foi the rights of citizens

accused of committing crivnes. When those safeguards are used to thwart
jadgrents tendéred’ p‘irrmam to the' procedurss; ‘it is predictable -that -
citizens will lose confidence m the 3b1hty Qf the cnmmal Justacc sy*stem to
enforce its _]udgmﬁnts ' RS '
State v. Stejffen ‘(1-994), '70 Ohm St-.3d‘399,'4{}6.' I would add to this-passage that citizens
wiil also lose Aconﬁde;ncé in the crirminal jusﬁce gystem when they, see defendants who
‘have hcen oonvzcted recemad appeliate rcvmw, snd pursued postconvmtmn relief,
released wzth a j?ldg;n&ﬂt 'of iwqmttal because the ongmal Judgme:nt of conwataon faﬂed
to ulciude the Word 3ury
{1{51} As thls Caurt has recogmzed, the apphcataon of new rules to cases long
thought ﬁnal can 1ead te the rcopcnmcr of cases w:tth absurd. resuits If Judge Burge
msentences Allem the mctlms of ms effen.ses wakl ha,ve a right to be ptesent In fact, the
01310 C@nst:mltmn nowW reqmres that they Teceive notme 0f the sentencing hearing.

Fifteen years aﬂ:*cr they tesﬁﬁed at his trigl, they will again confront Allen, reopening

old vmunds in the Pl'QC@ab As other courts have done, [ ask the Suprems Cowt fo




Journal Batry, C.A. Nos. 09CA009725
09CA009724
Pags 20 of 20

reconsider these i‘ssues‘ of finality and void sentences. See, e.g., State v. Mitchell, Sixth

Dist Ne - }0»1047 2018-0b;¢-1?66 ‘w;{) -31,
Cnneiusmn

{1{52} I belwve the ixial court ac‘te.d without jurisdiction Whe:n it entered

acquittals for Allcn an.d S:mth Agcordingly, I would grant the petitions for writ of

{{prohibition aﬂd order the trial court to vacate its orders granting acquittals,
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