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THE INTEREST OF AMICI CURIAE

* Pursuant to S.Ct. Prac. R. 6.6, Joseph Sommer and_Fra’nces Buchholzer, Rolaert Teater,
the Ohio Bass Federation_, the Izaak Walton League of Ohio, and Northeast Ohio Watershed
- Counoﬂ (collectively “amici curiae” or “amici”), respectfully submit this brief in support of
defendants, mtervemng defendants, appellants State of Ohio, National Wildlife Federatlon, and
tho Envu‘onmental C.ouncﬂ. Amici share a common interest in assuring that the public trust
-doctrine is upheld in the state of Ohio as it pertains to .Lake Etie and in protecting the rights of
Ohioans to ﬁsh'_and.recreate from shore. They also have an interest in protecting the shoreline of
Lake Erie from the negative impacts of unfettered detrelopmeot. |

Amici Sommer.. Buchholzer, and Teater

Amicus Joseph J. Sommer isa res1dent of Canton, Oh10 He served as Director of the
Ohio Department of Natural Resources (ODNR) from 1985-91, cappmg a long career in public
service. He has also served as director of the Ohio Department of Development and Department
of Administrative Services, as Administrator of the Ohio.Bureau- of Workers Compensation, and
as a top official with the Governor's Office, the Ohio General Assembly, and the State Auditor's
Ofﬁce._

Amicus Frances Buchholzer is a 'resident of Summit County, Ohio. In 1991, Governor
George V. Voinovich appointed Bucllholier as the first female Director of ODNR and held that
position until 1994. Cmtently, Buchholzer is a Park Commissioner for Metro Parks Serving
Summit County and an active board member of the Ohio and Erie Canal Association. She
continues to be involved with environmental and conservation i_sstles arld organizations at the
state and national level. She and her husband, Richard, own and manage Chapel Hilt Mall and
related real-estate that form one of the largest retail and commercial sites iln_ northeast Ohio.
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Amicus Dr. Robert W Teater served as direq_tor of ODNR frém 1975 to 1983, and his
leadership ins__pired some of the most significant an.d long-lastihg de\%elopmenfs in the
department's history. In his digt_ihguished career, he has also served as associate dean Bf the.

- College of Aé.ricuiture at The Ohio State University and waé director of its School of Natural
- Resources. He has played a key rble in many of the state's natural resource advancements,

including establishment of the International Center fof_the Preservation of Wild Anir'n‘als,._and has
been wideiy honored for his many .contﬁbutions to Ohio’s leading conSerVation organiZatic;ns. |

Amici Mr. Sommer, Ms. .Bﬁchl;olzer, and Dr. Teater file this brief in their individual
capacities as citizens of the state of Ohiol, in whose name the State of _Ohioholds the Lake Erie
shoreline .in trust. Further, they file this brief in as former Directors of the ODNR. Part of their.
duty during their tenures as Director of .the ODNR was to protect and preserve the state of Ohio’s
public trust as it relates to Lake Erie; to prd_tect the Wﬁtefs of Ohio; and to preserve the right of
citizens to access the shoreline. Ohjoén's have always held the right to access Ohio’s 300-p1us
miles of Lake Erie coast, and ODNR has always had the duty to protect thlS coastline from
erosion and reasonably regulate dévelopment on the shore. T he decision by the Court of Api)eals
for the Elévgnth District is ch-trary' to the establ.is'hed law of the public trust doctrine in this state
and across the nation.”

As former directors of the Ohip Department of Natural Resources, Amici Sommet,
Buchholz’er, and Teater haye served governors of both poliﬁcal parties,-.holding fesponsibility for
g the profection and wise use of our state’s irreplaceable land and water resources. They join to
voice their concern regarding the Court of _-Appeals’ decision, which threatens Ohio’é single most

important natural resource: Lake Erie.



Amici OMass Federation and Izaak Walten League of America, Ohio Chapter

Amici Ohio Bass Federation and 1zaak Walton League of America, Ohio Division
(“IWLA”) are Ohio not- for—proﬁt eorporatlons with thousands of active members throughout the
state. Their membersh1p represents anglers and sportsmen who use Lake Erie and its shoreline
for ﬁshing and other activities. The lower courts’ decisions would inhibit Amici’s pursuit of
their recreation opportunities. Further, the missionsof these organizations include conserving,
maintaining, protecting, and restoring the waters of the United States, including Lake Erie.
These organizatiens rely on the public _trust doctrine as it relates to Lake Erie and the State of
Ohio’s responsibility to protect the lake and its shoreline, to not only provide the access to
recreation on the lake.but also to further the protectien_ of necessary aquatic habitat for their

activities and interests.

Amicus Northeast Ohio Watershed Council

Amicus the Northeast Ohio Watershed Council is a forum of conlrnunrty-based
watershed groups in Northeast Chio formed in 2001. The Council’s mission is to provide
networking and mentoring opportunrﬁes for Watershed groups in Northeast Ohio., and to provide
acol_laborative forum for education, diseussion, assessment, and adoption of advoeacy positiorls
regarding water quality, quantity, restoration, preservation, and distribuﬁon issues. The
Council’s membership includes 15 watershed groups (and the associated individual members of
the lgroﬁps) and dozens of other organizations dedicated to preserving the water quality, operr
space; the natural, recreational, resources of the rivers and tributaries that feed Lake Erie. The
Council’s member organizations conduct not only education and trai_ning en how to protect local
watersheds in the Lake Erie Basin, but many conduet on-the-grotlnd restoration projects,.

including habitat creation, wetland planting creek clean-up and dam removal.

8



While the member organizations and the Cduncil focus on individual watersheds within
the Lake Eric Basin, the ultimate goal is to protect the waters of Lake Erie. Under the Eleventh
District's decision, the efforts of he Council and its membership will be hindered .because the
State of Ohio’s ébil_ity to reasonably réguiate potentially devastating development on the
~ shoreline will be lost. Uncontrolled development could drastically impair the waters of Lake

 Ede. .

ARGUMENT
L " The Decision of the Court of ‘Appeals Will Inhibit Amici’s

Activities Because They Will Be Prevented From Using the
Shore of Lake Erie. . - ‘

The present c_dse addresses (1) whether the Stat¢ of Ohio holds in trust for fhe public the
submerged laﬁds of Lake Erie up to the ordinary high water mark and (2) whether the State of
Ohio’s public trust includes the right of citizen passage along the shore of Lake Eric for
recreational purposes. For a century, the courts of Ohio have recognized the ordinary hi.gh water
mark ds the boundary of the State’s public trus.t. Sloan v. Biemiller (1878), 34 Ohio St. 492. In
direct opposition to this well-established -view, the Court of Appeals held that the boundary of
the public trust is not the ordinary high water mark,. but the “actual water’s edge”. State ex rel.
Merfill v. State of Ohio (1 1th Dist.), 2009—Ohi0;4256, 9127 (“App. Op.”) (State’s Appx. Ex. 3).
lIn SO domg, the Court of Appeals has given littoral property owners the rlght to exclude citizens
from the land below the ordinary high water mark It also extended littoral landowners property
rights and deprived the state of the property it previously held in trust up to the ordinary high
Water mark. |

This redefinition of the public trust boundary by the Eleventh District as the point where
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thie water meets the land at any- given moment Will have detrimental .'effe.cts_ on Amici, the
citizens of Ohio and on visitors to the region. Since littoral property OWners méy now exclude
- the public from the shore, citizené wishing to visit Laké Erie will be forced to walk in the water

whenever they stray from the 17 percent of the éhoreline owned by the State. All activities

requiﬁng élccess to the shore will become imposéible or .unenj oyable. Children will no longer be
“able to walk along the shore to collect shells. Nature enthusiasts will be restricted in &eir

ébilities to ‘watch bﬁds, look for fossils, and study plants. Conservationisfs will be prevented
~ from -remoVing_trasﬁ_ and debris from the laké’s shore. Fishing from the shore will be imposs'ible
anywhéré that the littoral property is not also owned by the State. |

If the decision were to stand, the result would also strip away essential responsibility
given to state and local govém_mehts to enforce reasonable an(i Very necessary protectib_ﬁ of the
Lake Erie shore. This would put our coastal reso_urééé at risk by giving those few Ohioans who
' own land directly on the lakeshore the ability to ‘cx‘iend their hol_dings across thé. shore and into
the lake itself. .By handing them this additional property, the decision would also givé them new
rights to develop the Lake Erie coast up to the waterline without regﬁrd fdr the impact their
actions would have on the lake, neighboring propeﬁy owners or the general public’s right to use
this publicresdufde. R.C. 1506.11 and O.A.C. 1501-6 (providing for state granting of leases for
impfovement and development of its Lake Erie “territory”); R.C. 721.04 (providing for
regulation by muniéipal corporations by ordinance of that same territory.“withi.n the limits of the
municipal corporatioh and extending into Lake Erie to the distance of two miles from the natural
shore line.”)
A small but vocal handful of coastal landowners have opposed responsible management

of the Lake Erie coast and are seeking through this litigation to extend their control over
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resources that are the heritage of all Ohioans. After a generation of hard work and millions of
dollars in public investment,. Lake Erie has nbw begun to reom.(e_r. from its sad history of neglect
and abuse. Today, it is an extraordinary e_conbmic and recreatio_nal resource. Upholdin'g the.
Eleventh District’s decision would pﬁt severe limitations on fhe ability' of Amici and all Ohioans

to make ﬁse of this resource that they have all pﬁid and helped to restore.

IL. - Contrary to Plaintiffs’ Asserﬁons, Protection of the Public Trust does not
Enable Unlimited Citizen Use of Shore

The Ohio_Lakeﬁont Group, the group organizingr-the appellees’ class in this.éase,- has
begu_n an advertising campaign of mi.sinfonnation regarding the rights of Ohio’s citizens to use
land prote_:cted by the public trust. Acéording to their website and fundraising letters, they allege
that'ﬂie publicly accessiblile recréati(;n areas on the lake require citizens to abide by restrictions of
time of day, season, and regulation, and are policed by law enforcement officials. The group
then argues that public access to beaches adjoining private.prope'rty provides none of the above
restrictions regarding time”of day, littering, and criminal behavior. The .a,ppel}'ees éllegg: tﬁat
upholding the ordinary high water mark as the boundary for the pliblic trust will result in an area
where pollutiﬁg and unlawful acts can and wﬂl occur without any consequences.

The dppellee organization has also claimed that restoring the public trust ;100t1;i_ne -to. the
ordinary high water mark would mean anyone and everyone could have a noisy bonfire in
landowners’ backyards at. any time. To support this claim, the group points to an incident.
involving alcohol use and ﬁréarms on a Lake Erie beach near a landowner’s residence. If such
an incident were to occur on Ohio’s Lake Brie shore, the Amici and all Who advocate for the
protection.of Ohio’s public lakeshore would stand with the plaintiffs in making sure that th_os¢

who. break the law on pubic land are punished and that the people walking the shore. are safe
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from illicit and | dangerous behavior. Aside from the alleged incident mentioned in their
fundraising letter, there is rio evidence of a history of abuse of privaté property on the Llé.ke Eﬁe

_éhoreline. It is unciear why they believe such rampant misuse would start now. Bven if _fhere
was a history of abuse; the la:r_ldowhers would alvs}ays have thé right and ability to notify their -
local law enforcement Iagents if such activities occurréd. |

Amici, and others who support the preservation of Lake Erif_:’s public .ti'list, are nbt

suggesting that the public should have unrestricted freedom to use the Lake Erié shore. Those

" who advocate for public access to Lake Erie .d;) want to ensure that the Lakc Erie shore below the
ordinary high water mark is available to the pub.lic for its flill_enjoyment. Any activity
destructive to the shore or the use thereof would detract from this enjoyment, and would be
‘contrary to the appellants’ intentions. Amici join appellants in opposing the construction of
campfires on the shore, littering of the shore, and any other activity that would be harmful to the
shore. | |

Amici strenuousl_y object to the false assertidn that public access to our shoreline is a

| precursor to lewd and harmful activities. Upholding the .publ.i‘c trust will do nothing more than
maintain Ohioans’ guaranteed rights fo make use of Lake Erie for fishing and other traditionally
re.cognized activities. R.C. 1506.10; 1506.11(B) (recognizing the public rights of navigation,
water co'rﬁ'merce, and fishery); R.C. 1506.11(G) (recognizing the public right of recreation). The
public trust doctrine, as it has existed er over 100 years, does not provide limitless rights to |
make use of public property. The public’s rights have always been subject to regulation by the
state as trustee, and the State may, “by proper legislative action, éarry but its s.peci.ﬁc‘duty of
protecting the trust estate and regulating its use.” State ex rel. Squire v. Cleveland (1948), 150

| Ohié St. 303, syllabus 11 2. |
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11 8 ~ The Court of Appeals Misapplied Century Old Ohio Supreme Court Case
" Law on the Boundary of Lake Erie Public Trust

The State of Ohio, National Wildlife Federation, and Ohio Environmental Council
‘correctly assert that the right of the public to walk on the lands below the 'ofdinary high water
mark ie necessary for the'full.enj oyment of the. public trust purposes ef navigation, cominerce;
fishing, recreation and aesthetic enjoyment. To maintain these rights of use for the public, the
boundary of Ohio’s public trust must be reestablished at the ordinary high water mark, where this
Court had pr_eviousiy set it oeer a ceﬁtllfy ago. Otherwise, Amici’s ability to make use of the
remaining property in the public trust will be severely limited. a
In ruling against the State of Ohio’s and OEC/NWF’s contention that the public trust
boundary has always been the ordinary high water mark, the Eleventh District frequently quotes
aﬁ 1878 Supreme Court of tho reling in Sloan v. Biemiller. The court quotes Sloan to reach iis
holding thaf “the shoreline is the line of actual phjrsical contact by a body of water with the land
between the .high and low water_mark undisturbed and under normal conditions.” App. Op. at
197. However, the court fundamentally misinterprets the holding 1n Sloan, by interjecting its
‘own definition of the boundary into the Supreme Court’s ruling and attempting to rewrite
precedent. However_, the Eleventh Dist.rict, ten pages earlier in the decision; quotes from the
case, revealing the 1878 ruling to be the ordinary high water mark—not where the water
physically meete the land as the Eleventh District later decides. The court states rin.p.aragraphs
60 61 of the decision:
We commence with the lead case of Sloan v. Biemiller (1878), 34 Oh10 St.
492, a quiet title action regarding property on Cedar Point. The Supreme.
- Court of Ohio held, at_p'aragraph four of the syllabus:

“Wheré no question arises in regard to the right of a riparian owner to build
out beyond his strict boundary line, for the purpose of affording such

13-



'convement wharves and landing places in aid of commerce as do not
obstruct navigation, the boundary of land, in a conveyance calling for Lake
Erie and Sandusky bay, extends to the line at which the water usually stands
when free from disturbing causes.” (Emphasis added.)

The Sloan court detived this definition from the opinion of the Illinois Supreme Court in
Seaman v. Smith (111, 1860), 24 Til. 521, and quoted that case in the body of its opinion:

SA grant g1v1ng the ocean or a bay as the boundary, by the common law,
carries it down to ordinary high water mark. *** The doctrine, it is

 believed, is well settled, that the point at which the tide usually flows is the
boundary of a grant to its shore. As the tide ebbs and flows at short and -
regular recurring periods; to the same 15 points, a portion of the shore is
regularly and altemately sea and dry land.
This being unfit for cultivation or other private use, is held not to be the -
subJect of private ownership, but belongs to the public. When the adjacent
owner’s land is bounded by the sea or one of its bays, the line to which the
water may be driven by storms, or unusually high- tides, is not adopted as.
the boundary. On the contrary, the ordinary high water mark indicated by
the usual rise of the tide, is his boundary.

The prmmple however, which requires that the usual high water mark is the

" boundary on the sea, and not the highest or lowest point to which it rises or
recedes, applies in this case, although this body of water has no appreciable
tides. ‘Here, as there, the highest point to which storms or other
extraordinary disturbing causes may drive the water on the shore, should
not be regarded as the point where the owner’s rights terminate, nor yet
should it not be extended to the lowest point to which it may recede from
like disturbing causes, But (sic) it should be at that line where the water
usually stands when unaffected by any disturbing cause.” Sloan at 512-513
(quoting Seaman at 524-525). '

To the extent that SToan established the boundary of Lake Erie, it established it as “the line at
which the water usually stands when free from disturbing causes.” Sloan at syllabus 4. As the
Court of Appeals noted, that formulation was enunciated in Seaman, which rej ected the high
water .rr.lar_k as the boundary in favor of the ordinary high water mark. Seaman at 524-525.

’fhe court in Seaman acknowledged tﬁat the Gréat Lakes, unlike the oceans and sea, have

no appreciable tides. Seaman at 524. Yet, as that court further acknowledged, “the rules that
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govern boundaries on the ocean, govern this case.” Id. In the Seaman éourt’s words, “the
highest point” wa_fer.may reach is not.-“the pcﬁnt where the owner’s rights terminate, nor yet . . .
the 1o§vest point . . . it may recede.” Id. at 525. Rather, the point of demarcation is the “ordinary
high Watér mark,” which the court aﬂso called the “usual high water ma;rk,” and describcd as ..
“that .line where the water usually stands when unaffected by any disturbiﬁg cause.” Id. at 524-
525. Thus, the Sloan court accepted the boundary of Lake Frie as the ordinary high water mark,
and not the highest, nor lowest mark, and clearly not where the lwater meets the land at any giyen
time.. N |
As previously mentioned, the Sﬁpreme Court of Ohio has acknowledged the public trust
doctrine, the concept that the state holds the waters and subaqueous lands of Lake Erie in .
perpétual trust for the pe’opl.e, while acknowledging th;ﬁ littoral bwners retain a right to “Wharf
out” from the shore to the lake’s navigé,ble waters. State v. Cleveland & Pittsburgh Railroad
Company (1916), 94 Ohio St. 61. The pﬁBIic trust in subaqueous landé was reaffirmed ovér a
quarfer of a centliry later in Stater ex rel. Squire v. Cleveland (1948), 150 Ohio St. 303. Butin the
Merrill oﬁimbnz the Céurt of App‘ealis continues to misapply Supreme Court case law. Tht_a
Eleventh District acknowledgés the ruling in Squire v. Cleveland, and its reaffirmation of
Cleveland & Pittsburgh R.R. Co., and even cites the Squire court’s reference to the Cleveland &
Pittsburgh R.R. Co. case by stating that:
| “lln State ex rel. Squire v. Cleveland (19483, 150 Ohio St. 303, the

Supreme Court of Ohio was presented with a dispute regarding whether

construction of the east shoreway in Cleveland, Ohio, impinged upon the

rights of certain littoral property owners. Id. at 316-321. Throughout the

body of the opinion, the court generally used the term “natural shore line”

to describe where the property of littoral owners cease, and the public trust

in Lake Erie commences. Id. at 317, 319-322, 334, 337, 339. Notably for

the matters at issue herein, the court, in describing the briefs filed on the
case, states, at 322: '

15



“There is a full discussion of the common-law rule to the effect that the title
" to subaqueous and marginal lands of tidal and navigable waters in Great
Britain is in the crown, that the law with reference to tidal waters in Great
Britain applies not only to tidal waters in the United States but likewise is
applicable to the waters of Lake Erie, and that the title to subaqueous and
filled-in lands beyond high water mark is in the state bordering upon such
waters.” (Emphasis added.) App. Op. at §Y 69-70.
This statement by the state’s high court, that title of lands beyond the high water mark are the
property of the people of Ohio, supports the OEC’s arguments in favor of the ordinary high
water mark as the pubhc trust boundary The Court of Appeals even emphasizes the phrase
“beyond the ordlnary high water mark,” seemingly to draw attention to that phrase as bemg, as it
is, the Supreme Court of Ohio’s understanding of the term “natural shoreline.”

_ However the Eleventh Dlstnct disregards the case law citation they reference and
1nstead holds that “any reference by the Supreme Court of Ohlo to the high water mark actlng as
the boundary of the public trust in navigable waters in Cleveland & Pittsburgh R.R. Co., and
Squire, is simply a reference to the history of the public trust doctrine as imported from _Eﬁglish |
law — not a finding as to the boundary of that trust in Lake Erie.” App. Op'. at ¥ 84. With this,
the court disregards their own citations to over 100 years of Ohio ca-se law, and moves the

boundary of the public trust from the ordinary high water mark to the “water’s edge.” |

CONCLUSION

Amici, .as sportsmen’s organizations, conservation advocates, former resource
conservation agenev directors, and citizens of Ohio, respectfully request this court to overrule the
decision of the Eleventh District Court of Appeals. Prohibiting' citizens of Ohio from walking
along the shoreline will make many of the Amici’s activities impossible or exceedingly difficult
to continue. Appellants are correct in their assertions that the lower court improperly overturned

more than 100 years of precedent in holding that the boundary between public trust and private
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land should be the point of physical contact between water and land rather than the ordinary high
water mark. This court should reset that boundary at the ordinary high water mark to pfotect the

rights of Ohio’s citizens to make use of their public trust property.

- Respectfully submitted,

Colin William Bennett (0085595)
The Law Office of Colin Benneit, LLC
P.O. Box 340
Bellbrook, OH 45305
(937) 985-3407
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Counsel for Amici Curiae
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Senior Counsel, Counsel of Record
National Wildlife Federation

Great Lakes Regional Center

213 West Liberty Street, Suite 200

Ann Arbor, Michigan 48104 -
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(734) 887-7199 (fax)
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326 South High Street

Annex, Suite 100
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(614) 224-7883

(614) 224-4510 (fax)
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L. SCOT DUNCAN (0075158
1530 Willow Drive |
Sandusky, Ohio 44870

(419) 627-2945

(419) 625-2904 (fax)

Intervening Plaintiff-Appéllee,' Pro Se and
Counsel for Intervening Plaintiff-Appellee,
Darla J. Duncan

19



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19

