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COMBINED STATEMENT OF CASE AND FACTS

The Statement of Facts presented by the Defendant-Appellant (hereinafter "Davis" or

"Appellant"), though largely correct, nonetheless contains one error, and perhaps more

importantly, fails to alert this Court to relevant facts that substantially weigh against any notion

that Davis is a falsely-accused offender who is being denied the opportunity to litigate, yet

again, issues regarding the DNA evidence in his case by some rogue court or prosecutor.

Indeed, here are the facts that Davis fails to include.

DNA TestinQ and Related Litigation

The First DNA Testin^. Contrary to Davis' statements, he did not first become a suspect

in the murder of Elizabeth Sheeler "as the result of DNA testing conducted on the blood-stained

fitted sheet from Sheeler's bedroom." (Brief of Appellant, p. 1. Emphasis added). In fact, he

first became a suspect because of a partial profile match of his DNA to a sample recovered from

a kitchen towel where the perpetrator was believed to have washed up. State v. Davis, 116 Ohio

St.3d 404, 2008-Ohio-2, ¶¶ 17, 25. (Davis Z) This DNA testing was done by Ramen Tejwani, a

criminalist with the Columbus police crime lab. Id. at ¶ 19. Tejwani's analysis showed that

Davis's DNA matched the DNA from the bloodstain on the kitchen towel. Tejwani testified that

even without actually testing the DNA of Randy Davis the statistics of her testing served to

exclude him as she testified that her DNA analysis could distinguish between siblings (provided

that they are not identical siblings, which Davis is not) and that based upon her examination,

only 1 in 547,000,000 Caucasians would have this same partial DNA profile.' (Tr. p. 1589,

1603.) This figure (i.e. 547,000,000) exceeds the current population of the entire United States!

1 Davis is Caucasian. The statistics where higher for other racial/ethnic groups.
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The Second DNA TestinQ. After Davis became a suspect, the blood-stained fitted sheet

that Davis alluded to in his merit brief was then sent out for Y-chromosome, or Y-STR, DNA

Clement, the technical director
testing. Davis I at ¶ 34.2 This testing was conducted by Meghan

for forensic identity testing at Laboratory Corporation of America Holdings, Inc. ("LabCorp").

Using this Y-STR testing method, three bloodstains matched Davis' DNA profile. Id. at ¶ 34.

However, this form of DNA testing would not exclude Randy Davis as they shared the same

paternal lineage.3

The Third DNA TestinQ. However, in addition to this Y-STR testing, Ms. Clement also

was able to use the more standard "autosomal" STR testing on two of the bloodstains from the

fitted sheet. This form of testing, like that done by Tejwani, looks for any human DNA, male

or female. Clement testified that when this was done a match was detected with Davis. The

statistical frequency of that DNA's presence was reported as one in 97.1 quadrillion in the

Caucasian population. Id. at ¶ 35. Clement testified that even without actually testing the DNA

of Randy Davis the statistics of autosomal testing (unlike the Y-STR testing) served to exclude

him as a donor of the suspect samples from the fitted sheet. (Tr. p. 1702.)

The Fourth DNA TestinQ. As previously observed, during Davis' original trial

proceedings his attomeys advanced the notion that the Y-STR test results could be used to

suggest that Davis' then-deceased brother Randy Davis could account for the DNA found at the

scene as a Y-STR DNA profile would be the same for all males in the same paternal linage and

litigated that issue to this Court on direct appeal. Id. at ¶ 169. (Never mind, again, that the

2 This form of DNA testing looks specifically for the Y, or male, chromosome and is
useful in testing biological samples where the evidence is suggests that the bulk of the samples
from a crime scene are likely to be from a female victim. Thus, the large amount of the female
victim's DNA, say from bleeding profusely, is "masked" out by this testing while it focuses
solely on the presence of male DNA. However, while this was the purpose in sending the
samples out, LabCorp. was able to also utilize a more standard DNA testing method as well. See

discussion, infra.
3 See f.n. 2.
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same could not be true for Tejwani's DNA testing, nor Clement's autosomal DNA testing.)

However, despite, losing this argument at trial and upon his direct appeal, not to be dissuaded,

Davis filed a petition for post-conviction relief on June 23, 2006. On July 20, 2006 he sought,

and later received permission, to amend that motion to specifically raise a claim with respect to

the Y-STR testing results, and the possibility that Randy Davis was the true culprit, and that

trial counsel was ineffective for not further pursuing that line of defense. See, Amended Post-

conviction Petition, filed July 20, 2006, Sixteenth Ground, and related 27-page affidavit. When

that was denied, Davis pursued an unsuccessful appeal. State v. Davis, 5th Dist. No. 08-CA-16,

2008-Ohio-6841,juris. denied 122 Ohio St.3d 1409, 2009-Ohio-2751. (Davis I1 . )4

Nor did that loss dissuade Davis from once again beating on the same drum for, on

October 31, 2008, he filed the motion for new trial that is the underlying pleading from whence

this appeal arises.5 However, now that the State could safely conclude that Davis' insistence in

raising this same loosing issue appeared to have no end, the State - the prosecution, mind you -

arranged to have a standard of Randy Davis' DNA which been collected at his autopsy6 sent to

the Bureau of Criminal Investigation and Identification's DNA laboratori so that, hopefully,

once and for all, the notion that Randy Davis' DNA might explain the samples found at the

crime scene could be put to rest.g

4 Where this Court refuses jurisdiction following the issuance of an opinion by a court of
appeals, the court of appeals' opinion becomes the law of the case. See Transamerica Ins. Co.

v. Nolan (1995), 72 Ohio St.3d 320.
5 Davis' "motion for new trial" was actually titled: "Motion for Finding Defendant was

Unavoidably Prevented From Discovering New Evidence Within 120 Days of Verdict Under
Ohio R. Crim. P. 33(B)". However, for ease of reference the State simply uses the phrase

"motion for new trial".
6 He died in a traffic crash after the murder of Mrs. Sheeler, but prior to Davis' trial.
7 BCI&I's DNA laboratory was not one of the DNA testing labs used in Davis' trial.

Thus, they had no stake in the outcome of the testing they were asked to conduct.
$ The State's supplemental response explained its motivation in having this testing done

in the following way: "It has become quite obvious that counsel representing this defendant is
intent upon raising - apparently an infinite number to time [sic], in an infinite number of legal

3



Upon the conclusion of that testing, the State filed a supplemental response to Davis'

motion for new trial on January 20, 2009, notifying all parties that the BCI&I testing had served

- as expected - to exclude Randy Davis as being the contributor of the DNA from either the

kitchen towel, or the two samples from the fitted sheet. See, State's Supplement Response to

[Motion for New Trial], filed January 20, 2009 with attached BCI&I report prepared by Mark

Losko.

Accordingly, the evidence in this case shows that THREE independent DNA experts

(Tejwani, Clement, Losko), from THREE separate DNA laboratory facilities (Columbus PD,

LabCorp., and BCI&I) tell us that Randy Davis cannot account for the DNA at issue in this

case.

It is upon this evidence that Davis' renewed attempt to litigate issues related to the DNA

evidence and his brother being a possible suspect comes to this Court. Davis is not someone

being deprived of an ability to litigate a legitimate DNA claim.9

ways - the specter of whether the DNA found on the evidence in this case might not be that of
the defendant, but instead that of his deceased brother. In light of this obvious defense tacticto
unduly delay the defendant's legal efforts to avoid the death penalty by submitting arguments
that simply fly in face of scientific fact, undersigned counsel decided that perhaps, just perhaps,
the only way to get the defendant to stop manufacturing these different nuances of the same
argument (i.e. the DNA belongs to my dead brother defense), was to test the available DNA
standard of Randy Davis, the defendant's brother. Indeed, counsel sent this standard to BCI&I, a
DNA lab not involved in the original trial proceedings."

9 Davis also fails to include within his "Statement of Facts" that his trial counsel were
given funds to employ a DNA expert to examine the testing done in this case as of that time. See,
motion requesting appointment of experts, and related entry granting same, both filed May 20,
2005, appointing Dr. Theodore Kessis, of Applied DNA Resources, as a DNA expert.

4



ARGUMENT

Proposition of Law

A TRIAL COURT HAS NO JURISDICTION TO ENTERTAIN A
POST-APPEAL MOTION FOR NEW TRIAL ABSENT A REMAND
FROM THE SUPERIOR COURT. [State, ex rel. Special Prosecutors v. Judges

(1978), 55 Ohio St.2d 94, construed and applied.]

It should go without need for citation that a trial court's authority to act in a case is

always affected in some degree by whether or not appellate proceedings are pending, or have

already occurred. Indeed, this Court has previously observed that when an appeal is taken from

the decision of a trial court the trial court is divested of jurisdiction10 except to take action in aid

of that appeal. See, generally, State ex rel. Special Prosecutors v. Judges, Court of Common

Pleas (1978), 55 Ohio St.2d 94. Davis' appeal calls upon this Court to detennine whether the

pronouncement in Special Prosecutors is broad enough to bar a trial court from hearing - absent

a remand - a defendant's motion for new trial under Crim.R. 33 which he filed after an

10 Although perhaps not entirely necessary to the correct outcome of this appeal, the

reference to "jurisdiction" as used in Special Prosecutor may require some clarification

regarding its meaning. As this Court has previously observed: "[j]urisdiction has been described
as `a word of many, too many, meanings.' (Citation omitted). The term is used in various
contexts and often is not properly clarified. This has resulted in misinterpretation and confusion."

Pratts v. Hurley (2004), 102 Ohio St.3d 81, ¶ 33. "Jurisdiction" means a court's statutory or
constitutional power to adjudicate a case, and encompasses jurisdiction over the subject matter of

the action as well as jurisdiction over the person. Id. at ¶ 11. However, the term "jurisdiction" is

also frequently used when referring to a court's exercise of its jurisdiction over a particular case.

Id. at ¶ 12, citing, State v. Parker (2002), 95 Ohio St.3d 524, ¶ 20 (Cook, J., dissenting); and,

State v. Swiger (1998), 125 Ohio App.3d 456, 462. This " third category" of jurisdiction (i.e.,
jurisdiction over the particular case) encompasses the trial court's authority to determine a
specific case within that class of cases that is within its subject matter jurisdiction. In

undersigned counsel's judgment, Special Prosecutors appears to be one example of this "third

category" of jurisdiction.
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unsuccessful direct appeal (not to mention after an additional appeal of his unsuccessful post-

conviction petition in Davis IZ)

Davis brings this appeal attacking the Fifth District's conclusion that the trial court

properly declined to grant him leave to file a motion for new trial, albeit for the different reason

that without a remand, the trial court lost jurisdiction to entertain such a motion as, at the time

Davis filed his motion for leave, this Court had affirmed his conviction upon direct appeal, in

Davis L (And, as if that were not enough, as previously noted, at the time he filed his motion

for new trial the denial of a previously filed petition for post-conviction relief was the subject of

a than-pending appeal before the Fifth District in Davis IL) This result is dictated as a logical

extension of the holding in Special Prosecutors. In order to fully appreciate the correctness of

the Fifth District's conclusion, a full understanding of the Special Prosecutor's decision is

necessary.

I. The History of Special Prosecutors

The Special Prosecutor's decision had its genesis in the criminal prosecution of Ronald

Asher for an aggravated murder that occurred in Belmont County, Ohio in the mid-1970's.I I

This Court described the procedural history of Asher's case as follows:

Ronald E. Asher (hereinafter appellee), on June 11, 1975, pleaded guilty
to the charge of murder. Appellee's plea of guilty was accepted by Judge William

" Some of the facts discussed below come from the Special Prosecutors' opinion itself.

However, some of the facts mentioned below do not appear in that opinion, but would have been
a part of the record on appeal in that case as they are garnered from pleadings, transcripts, and
documents of the various proceedings that led up to the Special Prosecutors decision. Indeed, in

order to fully understand the factual and legal background giving rise to Special Prosecutors

undersigned counsel (with the gracious help of both the staff of the Supreme Court, Clerk of
Court, as well as the staff of the Belmont County Clerk of Courts) reviewed the archived files in
the custody of those offices related to various trial-level and appellate proceedings in Mr.
Asher's case. For the Court's convenience a copy of some of those documents are attached to

the appendix herein.
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Iddings of the Court of Common Pleas of Belmont County, resulting in appellee's
conviction. Thereafter, on June 23, 1975, appellee filed notice of appeal. The
Court of Appeals, in its journal entry of March 3, 1976, affirmed the judgment of

the trial court.
Subsequently, counsel for appellee, on November 4, 1976, filed a motion

to withdraw the plea of guilty, pursuant to Crim.R. 32.1, with the Court of
Common Pleas of Belmont County (hereinafter the trial court). An evidentiary
hearing was held concerning this motion on February 15, 1977. The trial court
then granted the motion to withdraw the plea of guilty. The state of Ohio failed to
perfect an appeal to the Court of Appeals from this judgment of the trial court.

Id. at 94.

In actuality, the history leading up to Special Prosecutor's is far more involved than this

passage itself suggests.

After Asher pled guilty, he filed an appeal from that conviction. In that appeal he raised

what appears to be three assignments of error: (1) that the trial court failed to make an initial

determination that the plea was entered voluntarily; (2) that after Asher made an "exhortation of

innocence" the trial court was required to "once again ... test the voluntariness of the plea"; and

(3) that the trial court failed to have the record properly demonstrate the nature of any plea

discussions. See, State v. Asher, (March 3, 1976), 7th Dist. App. No. 1183, unreported, 1976 WL

188541. (Asher I). [This also appears in the Record for Appellant, at R-V "Appendix C", on file

with the Clerk of this Court, in State ex rel. Special Prosecutors, Case no. 77-1447.]

In addition to this appeal, and indeed apparently before the appeal was even heard, Asher

filed a motion for a "new trial" with the trial court which included affidavits from Asher's

alleged co-defendants supporting his claims of innocence. (See, Statement of Facts, p. 1, of

Answer Brief of Intervenor - Appellee Ronald E. Asher, on file with the Clerk of this Court, in

State ex rel. Special Prosecutors, Case no. 77-1447.)12 The trial court did not immediately act

upon this motion it seems. Id. Ultimately, however, that motion culminated in an evidentiary

12 Included in the Appendix hereto as State's Exhibit A.
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hearing on September 20, 1976 at which Asher's counsel at the time of his plea testified

regarding certain supposed threats conveyed to Asher that allegedly originated with the original

sentencing judge and original prosecutor that induced his plea of guilty. Id. at pp. 1-2. When

that hearing did not immediately produce the desired result (i.e. the setting aside of the

conviction), in November 1976 Asher filed a motion to withdraw his plea. Id. See also, "Motion

to Set Aside Judgment of Conviction and Permit Defendant to Withdraw His Plea" filed in

Belmont County Common Pleas Court Case no. 75-CR-054.13

In that motion, Asher based his arguments upon the testimony of his former counsel,

Edward G. Sustersic, which had been given at the September 20, 1976 evidentiary hearing -

testimony that was given some six months after his direct appeal had been disposed of on March

3, 1976. See, Transcript attached to that motion referred to therein as "Exhibit A", and Asher L

[See, also partial transcript of hearing of February 15-16, 1977 included in Record for Appellant,

at R-VI, "Appendix E", on file with the Clerk of this Court, in State ex rel. Special Prosecutors,

Case no. 77-1447.]14 Thus, by definition then, this motion included information that was not

possible to be included in the record on direct appeal in Asher I.

Asher's motion to withdraw his plea was ultimately sustained by a newly assigned judge

in February 1977. See, Statement of Facts, p. 2, of Answer Brief of Intervenor - Appellee

Ronald E. Asher, and, partial transcript of hearing of February 15-16, 1977 included in Record

for Appellant, at R-VI, "Appendix E", both of which are on file with the Clerk of this Court, in

13 As noted, this document is alluded to in the Statement of Facts in the intervenor's brief

in Special Prosecutors, but it also should have been part of the record on appeal in that case.
However, the actual documents filed in the trial court do not appear to be a part of this Court's
current file when undersigned counsel recently reviewed the 1977 Special Prosecutors file in
preparation for this appeal. For the Court's convenience a copy of that document was obtained
from the Belmont County Clerk of Courts and is attached to the Appendix herein as State's
Exhibit B.

14 Also attached to the Appendix herein as State's Exhibit C - a portion of a large series
of documents collectively referred to "Record of Appellant".
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State ex rel Special Prosecutors, Case no. 77-1447. [See also, Judgment Entry, February 16,

1977, Belmont County Common Pleas Court Case No. 75-CR-054.] 15 Thereafter, the special

prosecutors assigned to Asher's case sought to appeal that ruling, however, they failed to timely

perfect that appeal. See, State v. Asher, (June 9, 1977), 7ffi Dist. App. No. 1231, unreported,

1977 WL 199095. (Asher II).

Then and only then did the special prosecutors, instead of proceeding forward with trying

Asher, seek a writ of prohibition in the Court of Appeals. This writ was denied. See, State ex

rel. Special Prosecutors v. Judges, (November 29, 1977) 70' Dist. App. No. 1263. [Also included

in a Supplemental Record, as "Exhibit A" on file with the Clerk of this Court, in State ex rel

Special Prosecutors, Case no. 77-1447.] This denial, needless to say, resulted in the appeal to

this Court that ultimately rendered its 1978 decision in Special Prosecutors.

II. The Reasonin2 Behind Special Prosecutors

In Special Prosecutors this Court decided that once the court of appeals had exercised

jurisdiction to hear Asher's appeal, the trial court did not have jurisdiction to entertain a motion

by Asher that sought to allow him to withdraw his guilty plea. This Court reasoned, properly, as

follows:

[I]n the instant cause, the trial court's granting of the motion to withdraw
the guilty plea and the order to proceed with a new trial were inconsistent with the
judgment of the Court of Appeals affirming the trial court's conviction premised
upon the guilty plea. The judgment of the reviewing court is controlling upon the
lower court as to all matters within the compass of the judgment. Accordingly, we

15 This actual February 16, 1977 judgment entry, again, should have been included in the
record on appeal in Special Prosecutors, however does not appear to be a part of this Court's file
in that case as it exists today. This entry is however specifically mentioned in other documents,
which still remain in this Court's Special Prosecutors' file. See, as two examples,
"Memorandum of Decision" noted as being "Appendix (D)(1) and (2)"; and Complaint in
Prohibition, noted as being " R-I" at ¶ 6. For the Court's convenience a copy of that entry was
obtained from the Belmont County Clerk of Courts and is attached to the Appendix herein as
State's Exhibit D.
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find that the trial court lost its jurisdiction when the appeal was taken, and, absent
a remand, it did not regain jurisdiction subsequent to the Court of Appeals'
decision.

Special Prosecutors, 55 Ohio St.3d at 97.

Notably, this Court observed that the trial court's action was "inconsistent with the

judgment of the Court of Appeals affirming the trial court's conviction premised upon the guilty

plea". This Court did not use the far more limiting language such as to say that the trial court's

action was "inconsistent with the judgment of the Court of Appeals affirming the trial court's

conviction premised upon the [voluntariness of the] guilty plea". At no point does the Special

Prosecutors' decision reach a conclusion that its breadth is limited by the precise issue or issues

that had been before the appellate court in the earlier appeal(s) as Davis would have this Court

think.

Contrary to the suggestions of either Davis or the various Amici Curiae herein, Special

Prosecutors cannot be legitimately read to mean that a trial court somehow retains jurisdiction

over all other issues not specifically addressed in the prior appellate proceedings. The reasons

that this limited reading of the opinion makes no sense are simple. First, the opinion clearly

mentions the existence of an evidentiary hearing that was had on Asher's motion to withdraw his

pleas. See, 55 Ohio St.2d at 94. As discussed in detail above, the record before the Court in

Special Prosecutors included claims that Asher was the recipient of off-the-record threats that by

definition could have played no part whatsoever in his earlier direct appeal.

In fact, when Asher intervened in the Special Prosecutors' case the entire thrust of his

argument as to why the trial court did have jurisdiction to grant his motion to withdraw was

predicated upon the very fact that the trial court had before it evidence that could not have been a

part of his direct appeal - a claim very reminiscent of what this Court is now hearing from Davis

and the Amici Curiae herein.
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For example in Special Prosecutors Asher argued that "[I] f it were the legislative intent

to restrict or give a defendant a choice of either an appeal or Crim.R. 32.1, it would have

endeavored to make that distinction." See, Answer Brief of Intervenor - Appellee Ronald E.

Asher, pp. 4-5, on file with the Clerk of this Court, in State ex rel. Special Prosecutors, Case no.

77-1447. Asher further extolled this Court to observe that "the Court of Appeals recognized that

the trial judge made his determination beyond what had been appealed. The trial court, after an

evidentiary hearing, found that the defendant was ineffectively represented by counsel in

tendering his plea", Id. at p. 5, and that "the Court of Appeals recognized that the trial court

based its decision beyond that which the Court of Appeals ruled upon on direct appeal" Id. at p.

6, and that "[i]n this case, the trial court went further in its decision when it determined after an

evidentiary hearing that defendant was represented by ineffective counsel." Id.

In light of the expanded record which took place between the decision in Asher I, and the

decision in Special Prosecutors, and especially when one factors in the equation that the trial

court in Asher's case determined that Asher's plea was invalid, not so much because it was not

"voluntary", but rather because he had inadequate counsel (i.e. a new issue); one cannot

reasonably argue that Special Prosecutors can be fairly read to be limited as Davis would like it

to be (i.e. to only the exact issues raised in the earlier appeals), for if it were, one must ignore the

wealth of evidence that shows categorically that this Court in Special Prosecutors was

confronted with evidence that was not present for use in Asher's direct appeal, as well as being

confronted with legal arguments (i.e. ineffective assistance of counsel) that were not raised in

Asher's direct appeal.

Accepting, as a fair reading of that opinion requires we must, that Special Prosecutors is

not an "issue-specific" limitation on a trial court's jurisdiction, Davis's arguments must fail.16

16 See discussion at Section VII at p 21, infra, for reasons as to why Davis' citation to
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The fact is that if any decision of a superior court on appeal is contingent upon the validity of

the underlying conviction,17 a trial court's grant of a new trial would "undo" the very basis for

that superior court's actions and thus would be inconsistent with that court's judgment "for this

action would affect the decision of the reviewing court, which is not within the power of the

trial court to do." Special Prosecutors, 55 Ohio St.2d at 97.

Secondly, Davis' claim that the Special Prosecutors bar is liniited to the "same issues" as

addressed previously on appeal ignores one other subtle, but nonetheless significant, defect in the

logic behind it. It would appear that all parties accept the concept that when there is a pending

appeal, a trial court is divested ofjurisdiction to entertain motions for new trial, and the like.' s

If Davis is correct that the raising of a different issue which had not been raised on appeal is not

"inconsistent" with the appellate court's exercise ofjurisdiction, then why couldn't a trial court

address a motion to withdraw a plea WHILE an appeal is pending as long as it dealt with a

different issue? Said differently, if a new or different issue were not inconsistent with the

appellate court's jurisdiction, why would the trial court "regain" jurisdiction over such issues

after an appeal, instead of having never lost jurisdiction in the first place? Davis' argument fails

to note this logical incongruity. The Special Prosecutors rule cannot rest solely upon the same-

various cases that involve trial or appellate courts addressing the merits of a post-appellate
motion for new trial provide him no support.

17 Indeed, as this Court has recently held, a final appealable order must include certain
things before an appellate court even acquires jurisdiction to hear the case. See, for example,
State v. Baker, 119 Ohio St.3d 197, 2008-Ohio-3330, syllabus of court, ("A judgment of
conviction is a final appealable order under R.C. 2505.02 when it sets forth (1) the guilty plea,
the jury verdict, or the finding of the court upon which the conviction is based; (2) the sentence;
(3) the signature of the judge; and (4) entry on the journal by the clerk of court.") Indeed, in a
criminal case then, the very fact that a conviction is in place must, by definition, always be, in
the language of Special Prosecutors, "within the compass of the judgment" of an appellate
court. 55 Ohio St.2d at 97.

18 But, if the State is wrong in thinking Davis and Amici Curiae agree with this general
proposition, see, for example Daloia v. Franciscan Health Systems of Central Ohio, Inc. (1997),
79 Ohio St.3d 98, 101, 1997-Ohio-402, at f.n. 5. [There is, however, one exception to this rule
as a result of specific statutory authorization, namely a first petition for post-conviction relief.
See discussion at Section VI, at p. 20, infra.
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versus-different issue distinction, for if it did a trial court would always have jurisdiction over all

issues not specifically addressed by a superior court, regardless of where that case might be in

the appellate process (i.e. pending or closed).

III. Even a More Limited Readina of Special Prosecutors Provides Davis No Help

Davis' argument appears to implicitly concede, by its efforts to distinguish Special

Prosecutors on a "specific-issue" basis,19 that the reasoning behind the Special Prosecutors

decision would and should apply to a Motion for New Trial in the same way it was applied in

that case to a Motion to Withdraw a Plea, provided, of course, that the same issues are raised in

the motion for new trial as were addressed in the prior appeal?°

In Davis' case, try as he might to deny it, his motion for new trial addressed the very

same issues raised in his prior appeals ... that's correct ... appealS! For example in his direct

appeal to this Court he raised the issue that his trial counsel had been ineffective for stipulating

to evidence establishing the admissibility of DNA evidence. See, Davis 1, 116 Ohio St. 3d 404,

at ¶¶ 344-45.

When that failed, he used the process of a petition for post-conviction relief'', to

supplement the trial record and again, based upon that new material, attacked the DNA evidence

in his case. This lead to a second appeal, this time to the court of appeals in Davis II In that

case Davis claimed that the DNA evidence in his case was questionable "because his trial

counsel failed to adequately address the state's DNA evidence." Id. 2008-Ohio-6841 at ¶ 153.

19 See, as some examples, Davis' use of such phrase as "the precise issue", and "settled
issues". See, Brief of Appellant, p. 5.

20 Since it is likely that Davis will attempt to avoid being bound by this implicit
concession, see discussion at Section IV, at p. 15, infra, for analysis as to why it should apply in
the same way to both forms of proceedings.

21 As for why the trial court had jurisdiction to entertain that type of pleading/proceeding,
but did not similarly have jurisdiction to enter a post-appeal motion for new trial under Crim.R.
33, see discussion at Section VI, at p. 20, infra.
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The court of appeals rejected Davis' claim. Id. at ¶¶ 153-60. In fact, the claims made in the

amended post-conviction petition in Davis II, are for all intents and purposes the same claims

made in Davis's motion for new trial that is the basis for this appeal. The only real difference is

that in Davis II the challenge to the DNA evidence was supported by an affidavit of an attorney

claiming to have experience with DNA cases, while the challenge to the DNA in the motion for

new trial which led to the instant appeal contained an affidavit from Dr. Lawrence Mueller, a

supposed DNA scientist.z2

Accordingly, even if, for purposes of argument only, one were to confine the Special

Prosecutors holding to bar the trial court from having jurisdiction to entertain only those

pleadings that address the same issues addressed by the superior court (or in this case superior

courtS), Davis loses as he attacked the DNA evidence in two appellate courts prior to filing his

motion for new trial. Thus, even under the narrowest interpretation of Special Prosecutor then,

the Fifth District reached the correct result.

Further still, Davis filed his motion for a new trial on October 31, 2008. At that time the

Court of Appeals had not completed its review of his post-conviction petition appeal in Davis II.

Accordingly, at the time he filed his motion, there was not just a prior direct appeal, but there

was actually a then-pending appeal as well. Thus, the trial court could have denied the motion

at the very time of its filing predicated upon this lack ofjurisdiction.

22 Though perhaps not entirely relevant to the jurisdictional issue raised by this appeal
(but see discussion at Section IX, at p.28, infra, as to there being an independent basis to affinn
the court of appeals), since Davis and the Amici Curiae seem to want to paint a picture of Davis
being wrongly deprived of an opportunity to raise a legitimate DNA issue, it should be noted that
Dr. Mueller's opinions have be rejected by various courts. Again, see discussion at Section DC,
infra.
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IV. Special Prosecutors' Rationale Equally Applicable to Motions for New TrialZ3

As previously noted, Special Prosecutors addressed a defendant's efforts to withdraw his

plea pursuant to Crim.R. 32.1, while the instant case involves an effort to get a new trial pursuant

to Crim.R. 33. Nonetheless, despite this difference the rationale of that case is equally applicable

here for the simple reason that, like the grant of a motion to withdraw a plea, the ultimate

granting of a motion for new trial by the trial court would have the effect of making the judgment

of conviction that is the underlying basis for this Court's affirmance in Davis I and, the Fifth

District's affirmance in Davis II essentially "void". A trial court's grant of a new trial now (or

ever)would be entirely inconsistent with the decisions of two superior courts - this Court in

Davis I, and the Fifth District in Davis H. Both of those decisions are legally contingent upon

the validity of the underlying conviction (i.e. a finding of guilt, and the subsequent imposition of

sentence) flowing from Davis' one and only trial.

Davis' and the Amici Curiae's reliance on the fact that Crim.R. 33 does not specifically

contain limitations within its terms that bar a post-appeal motion for new trial is specious for the

simple reason that neither did Crim.R 32.1 that was at issue in Special Prosecutors! If the

jurisdictional bar did not need to be within the precise language of Crim.R. 32.124 for that bar to

be applied in Special Prosecutors, why would it need to appear within the precise terms of

Crim.R. 33? In fact this Court in Special Prosecutors observed that "Neither the Ohio Rules of

Appellate Procedure nor the Ohio Rules of Criminal Procedure are explicit as to what effect the

taking of an appeal has on the jurisdiction of the lower court." 55 Ohio St.2d at 97-98. Thus the

23 Amici Curiae's reliance on references to statutory provisions addressing motions for
new trial are irrelevant. Those provisions have been superceded by Crim.R. 33. Cf. State v.
Reed (1981), 65 Ohio St.2d 117, En. 1; and, State v. Lei, (May 25, 2006), 10th Dist. App. No.
05AP-288, 2006-Ohio-2608, £n. 4.

24 A point argued in the Special Prosecutors case incidentally, see discussion at Section
IT, p. 11, supra.
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absence of a written limitation actually within Rule 32.1 itself was not lost on this Court in that

case.

Indeed, even the newest of attorneys should be aware that many "rules" are nowhere

found in a fonnalized RULE. Cf. State v. Murnahan, (1992), 63 Ohio St.3d 60, at f.n. 6,

(observing that Ohio, at that time, had no rule in place for a litigant to request a delayed

consideration when a claim is raised with respect to effectiveness of appellate counsel, but

nonetheless creating such a procedure.); and, State v. Boston (1989), 46 Ohio St.3d 108, 115,

(applying evidence rulings despite no existing evidence rules in place, while referring matter to

Rules Advisory Committee.) See also, State v. Petro (1947), 148 Ohio St. 505, (although not

appearing in any statute or rule, court, citing State v. Lopa (1917), 96 Ohio St. 410, engrafted a

"not merely impeaching or cumulative evidence" prong onto standard by which a motion for new

trial is to be granted.)

Simply put, the failure of Crim.R. 33 to contain "jurisdictional" limitations resulting from

prior appellate proceedings as some basis for concluding that no jurisdictional bars exist, is

ridiculous. Crim.R. 33 does not contain language addressing a res judicata bar, but such a bar

does exist. See, generally, State v. Perry (1967), 10 Ohio St.2d 175, paragraph nine of the

syllabus. Nor does Crim.R 33 contain language about a law-of-the-case doctrine - which,

incidentally Davis alludes to in his brief, see brief of appellant, p.9 - but that doctrine exists and

can bar such pleadings. See, generally, Nolan v. Nolan (1984), 11 Ohio St.3d 1. Thus, it is

totally irrelevant that Crim.R 33 does not specifically include the jurisdictional bar resulting from

Special Prosecutors. The rule addressed in that case, Crim.R 32.1, had no such limiting

language. There is no reason to require Crim.R. 33 to have it.
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Indeed, Davis's brief has failed to answer a fundamental question, namely: If a criminal

defendant, as all parties would apparently agree,25 could not pursue a motion for new trial while

an appeal is pending due to a lack of jurisdiction,26 why would that same defendant be able to

automatically pursue one a ter he has lost that appeal? Said differently, if a motion for new trial

cannot be pursued while an appeal is pending - regardless of merit, regardless of whether new

evidence exists, and regardless of the legal issues involved - why could that very same motion

be automatically pursued a ter the appellate court has rendered an adverse judgment? In either

case the underlying judgment of conviction being attacked is the precisely the same.

Moreover Davis and Amici Curiae are simply wrong when they suggest that a

jurisdictional bar to motions for new trial resulting from prior appellate proceeding don't serve to

put a cap on endless litigation. (See, brief of appellant, p. 9.). This case is a perfect example of

endless litigation over the DNA evidence. There was litigation prior to trial by way of a motion

in limine to exclude the DNA evidence. There was litigation at trial about DNA. There was

litigation during the direct appeal in Davis I There was litigation at the trial level in a post-

conviction petition. There was litigation on appeal to the court of appeals after that in Davis II.

Then there was litigation again at the trial court by way of the instant motion for new trial.Z7

That was followed by an appeal to the court of appeals and now to this Court.

25 And if we can't agree, see, as one example only, State v. Scheidel, (January 20, 2006),

11`t' Dist. App. no. 2004-A-0055, 2006-Ohio-198, ¶ 12.
26 A limitation on the litigation of a Crim.R. 33 motion that, incidentally, appears

nowhere within the rule itself, but merely appears in case law. See, as one example only, State v.

Scheidel, (January 20, 2006), 11a' Dist. App. no. 2004-A-0055, 2006-Ohio-198, ¶ 12.
27 Which motion, obviously, did not get withdrawn even though the State took the

initiative to actually perform testing of Randy Davis' DNA standard that had been at the very
heart of Davis' claims. DNA evidence has excluded Davis' brother, but nonetheless we have
further litigation over him being some "phantom" perpetrator.
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V. Special Prosecutors Is Only a Conditional Bar to Jurisdiction

Davis' and Amici Curiae's claim that the application of the Special Prosecutors would

somehow lead to some horrible injustices are absurd - if for no other reason than that they fail to

note that the Special Prosecutors rule is simply a conditional bar to a trial court's jurisdiction,

namely conditioned upon the fact that the superior court remands the matter to the trial court to

consider the motion at issue28 Davis' concerns about unjust convictions, and the proverbial

"parade of horribles" that he and Amici Curiae use to deflect this Court from the reality of this

case entirely ignore the fact that Special Prosecutors does not set forth a categorical, unlimited,

"never-can-it-be-permissible" rule. Indeed, in Special Prosecutors this Court was specific:

"Accordingly, we find that the trial court lost its jurisdiction when the appeal was taken, and,

absent a remand, it did not regain jurisdiction subsequent to the Court of Appeals' decision." 55

Ohio St.2d at 97. (Emphasis added.)

Thus, the easy answer to Davis' concerns is simply to require that when a defendant who

has a legitimate claim of being wrongfully convicted comes along (and Davis is hardly one of

them), but that defendant has previously pursued an appeal from his conviction, that he file a

motion in the highest level appellate court to have assumed jurisdiction in his case, make a

28 The court of appeal's decision in this matter, State v. Davis, 5th Dist. No. 09-CA-19,
2009-Ohio-5175, (Davis III), relying as it expressly did upon Special Prosecutors, clearly shows
that that court understood that its holding was a conditional one predicated upon the "absent a
remand" language of Special Prosecutors. In fact the court of appeals entered its decision "[fJor
the same rationale set forth in Special Prosecutors." Id. at ¶ 12. Even if this passage were to be
viewed as ambiguous as to whether the court of appeals was following the "absent a remand"
exception, because its opinion did not specifically mention it, a reviewing court must give
deference to matters that are implicit in lower court's action. Cf. for example, Marshall v.
Lonberger (1983), 459 U.S. 422, 432; State v. Coombs (1985), 18 Ohio St.3d 123, 125, (A judge
is presumed to have applied the correct law unless it is clearly shown to the contrary); and,
Fenton v. Query (15` Dist., 1992), 78 Ohio App.3d 731, 744, (although not specifically mentioned
in judgment entry, court's citation to specific case authority makes it implicit that the court relied
upon its fall holding.)
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showing that his motion for new trial has arguable merit29 and seek a remand of the case to the

trial court to consider the motion for new trial. In this fashion, the superior court's jurisdiction is

respected at all times, while at the same time truly meritorious claims that cannot be otherwise

addressed through other procedural avenues (and that are not simply attempts to bypass an

adverse appellate decision) have a remedial avenue.3o

Davis' suggestion that the trial court is to serve some "gate-keeper" function between

legitimate and illegitimate claims, see brief of appellant p. 9, ignores a very significant point. It

is the appellate court, not the trial court, that will always be in the best position to determine

what issues were, and what issues were not, within the "compass of its [previous] judgment."

Cf. Murnahan, supra, 63 Ohio St. 3d at 65 (observing that trial courts are not the best courts to

assess appellate proceedings for "[t]o allow such ... could in effect permit trial courts to second-

guess superior appellate courts. Also, appellate judges are in the best position to recognize, based

upon the record and conduct of appellate counsel, whether such counsel was adequate in his or

her representation before that body.") Thus, the appellate court,31 not the trial court, should be

29 And, obviously, not barred by some recognized procedural default.
30 As Davis and Amici Curiae seem to want to paint themselves as the only champions of

the wrongfully charged, the Court's attention is directed to not only, again, the fact that
undersigned counsel initiated the independent DNA testing of Randy Davis' DNA in this case,

but undersigned counsel's office recently initiated new DNA testing in another matter that
resulted in the dismissal of charges. See, Columbus Dispatch, Retest of DNA Clears Defendant

of Charges, June 3, 2010 [website date]; Newark Advocate, Additional DNA Testing Leads to

Man's Release, June 2, 2010 [website date].
Amicus Curiae, The Innocence Network's, efforts to inundate this Court with supposed

anecdotal examples of prior cases involving persons wrongly convicted, see Brief of Amicus

Curiae, The Innocence Network, pp. 17-23, misses the point of this appeal. In the first place the
vast majority of the information that they rely upon is NOWHERE in this record. Second, the
Fifth District's decision simply did not say that under NO circumstances would a motion for new
trial be an appropriate avenue (nor is the State suggesting so). The limited impact of the Fifth
District's decision is that "absent a remand", a trial court does not regain jurisdiction to consider
a post-appeal motion for new trial.

^ Because some cases involve multiple appeals, by this reference to "the appellate court"
the State is suggesting that this be a reference to the highest state appellate court that has actually
exercised jurisdiction to the point of issuing an opinion.
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the one to serve this gate-keeping function.32 Indeed, if consistency in post-trial judicial rulings

between appellate districts is of any importance at all, then there is all the more reason for the

gate-keeping function Davis relies upon to be served by the appellate courts.

VI. Post-Conviction Petitions and Motions for New Trial Are Different

In the event Davis were to point out (or that members of this Court notice on their own)

an apparent anomaly, certain observations should be made as to why a trial court DOES

maintain jurisdiction to entertain a petition for post-conviction relief under R.C. § 2953.21, et

seq. The answer to that is found in both statutory authorization granted by the General

Assembly, as well as an appellate rule adopted by this Court. R.C. 2953.21 provides in relevant

part:

(C) The court shall consider a petition that is timely filed under division

(A)(2) of this section even if a direct appeal of the judgment is pending.
***
(E) Unless the petition and the files and records of the case show the

petitioner is not entitled to relief, the court shall proceed to a prompt hearing on

the issues even if a direct appeal of the case is pending. If the court notifies the

parties that it has found grounds for granting relief, either party may request an
appellate court in which a direct appeal of the judgment is pending to remand the

pending case to the court.
* * *
(G) If the court does not find grounds for granting relief, it shall make and

file findings of fact and conclusions of law and shall enter judgment denying

relief on the petition. If no direct appeal of the case is pending and the court finds

grounds for relief or if a pending direct appeal of the case has been remanded to

the court pursuant to a request made pursuant to division (E) of this section and
the court finds grounds for granting relief, it shall make and file findings of fact

32 This does not mean, however, that appellate courts would be required to conduct
evidentiary hearings. On the contrary, in the event that the appellate court found a colorable
basis for allowing consideration of the motion on the merits, it could easily remand the matter to
the trial court for the purpose of holding an evidentiary hearing, and/or other appropriate

proceedings.
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and conclusions of law and shall enter a judgment that vacates and sets aside the
judgment in question ...

(Emphasis added.)

Likewise, this Court promulgated, and the General Assembly thereafter approved,

App.R. 6:

(A) Whenever a trial court and an appellate court are exercising
concurrent jurisdiction to review a judgment of conviction, and the trial court

files a written determination that grounds exist for granting a petition for post-

conviction relief, the trial court shall notify the parties and the appellate court of
that determination. on [sic] such notification, or pursuant to a party's motion in the
court of appeals, the appellate court may remand the case to the trial court.

(Emphasis added.)

The Staff Note to the 1997 amendment to this rule states that "[t]he purpose of this rule

is to implement the provisions in section 2953.21 of the Revised Code, ... that establish

concurrent jurisdiction in criminal cases when a direct appeal and a petition for post-conviction

relief are proceeding concurrently."

Thus, if Davis wants to rely upon the absence of a Special Prosecutors-type

jurisdictional bar appearing within the precise language of Crim.R. 33, he still loses, as there is

no similar statutory provision or appellate rule that serve to authorize a Crim.R. 33 motion to be

heard during an appeal, nor after an appeal has occurred. Said differently, as Ohio law has no

express provisions that affirmatively authorize a trial court to take any action on a motion for

new trial once a defendant has chosen to pursue an appeal (unlike those that allow for post-

conviction petitions), this difference is strongly indicative of the fact that concurrent

jurisdiction between the two courts is only permitted in the one case (i.e. a post-conviction

petition proceedings). Crim.R. 33 is notably different than the post-conviction relief statute,

which specifically authorizes a trial court to consider a petition "even if a direct appeal of the
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judgment is pending". R. C. § 2953.21(C). The absence of similar statutory language and

appellate rule must mean something!

VII. Davis Cites Inapplicable Court Precedence

Davis and Amici Curiae's citation to various cases where either trial or intermediate

appellate courts have chosen to address the merits of a motion for new trial provide him no safe

harbor, for the simple reason that in none of those cases does it appear that the prosecution

actually raised the jurisdictional bar occasioned by the Special Prosecutors case in the context of

a motion for new trial, let along while providing those courts with a detailed history of the

proceedings and arguments presented by Asher in the lengthy litigation which culminated in the

Special Prosecutors opinion. Accordingly those courts had no reason to truly consider the issue.

Conversely, one case cited by Davis that does cite Special Prosecutors, is actually in

accord with the Court of Appeals' decision below. For example in State v. Parks, 8`h Dist. App.

No. 08-CA-857, 2009-Ohio-4817 the court affirmed the trial court's denial of a motion to

withdraw a plea after an earlier appeal by observing: "We issued our final ruling on the direct

appeal on December 23, 2005, affirming the conviction and sentence in full. The trial court could

not have issued any valid ruling after that date to vacate any part of the conviction or sentence."

Id. at ¶ 7. (Emphasis added.)

Nor is Davis' or Amici Curiae's reliance on this Court's opinions in State ex rel. Neff v.

Corrigan, 75 Ohio St.3d 12, 1996-Ohio-231, nor State ex rel. Cordray v. Marshall, 123 Ohio

St.3d 229, 2009-Ohio-4986, persuasive.33 In fact, in many respects these two cases actually

33 Both of these cases, like Special Prosecutors, involved requests for extraordinary writs.

Thus in those cases the question of whether a judgment was void, or voidable, was of some
potential importance as that issue occasionally factors into the "adequate remedy at law" by way
of a direct appeal analysis of one of the prongs considered when deciding the appropriateness of
granting an extraordinary writ. This case is not an extraordinary writ case so this distinction is of
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su ort the position taken by the State of Ohio.

In Neff, this Court addressed the propriety of a writ of mandamus/prohibition to prevent a

probate court from taking action on a probate estate.34 One of the arguments raised by the Neff

was that the jurisdiction of a trial court ceased when a prior appeal to the court of appeals was

taken in the matter. This Court characterized the argument in that case: "Appellant claims that

Judge Corrigan lacked jurisdiction after a prior executor's appeals were dismissed following

settlement." Id. at p. 15.

The Court rejected the argument making the observation (the only want that Davis wants

this Court to consider) that "[a]s the court of appeals determined, the settled appeals did not

involve the attorney fees issue." Id. at pp. 15-16. However, this Court continued and noted later:

"Further, even if the attorney fees matter had been raised in the prior appeals, once those appeals

were dismissed, Judge Corrigan possessed jurisdiction to consider Porter's motion." Id. at p.

16.35 (Emphasis added.) These passages actually support the State for two reasons.

no relevance here.
3a The overall underlying case addressed two estates, Gerber and Borgh, but it appears

that jurisdictional issues arose only in relationship to a prior appeal in the Borgh matter that had

been dismissed. Id. (It does appear that there were prior appeals related to the Gerber estate that

were also dismissed for want of a final appealable order. Id. at 13.)

35 hideed, after making this observation in Neff about the prior appeal being dismissed,

this Court cited to State ex rel. Newton v. Court of Claims, 73 Ohio St.3d 553, 558; 1995-Ohio-

117. That case also is supportive of the State's position in this appeal. In Newton, there were

two prior appeals - one that was voluntarily dismissed, Id. at 554, and an earlier one that resulted

in a reversal together with a "remand with instructions". Id. In fact, the remand with

instructions specifically provided: "The cause is remanded with instructions to enter a new order

[related to an immunity issue], and for other apf ropriate proceedings." Newton v. Ohio

University School of Osteopathic Medicine (10t Dist. 1993), 91 Ohio App.3d 703, 713.
(Emphasis added.) Thus, these cases are entirely consistent with the State's position herein that
absent a remand (or a prior complete dismissal of the appellate proceedings), a trial court does
not simply regain the opportunity to "undo" a criminal conviction that was a required legal
predicate for the prior appellate jurisdiction.

Indeed, this Court has relied upon Neffin cases were the prior appeal was voluntarily

dismissed, see Neff itself; dismissed for want of a final appealable order, see State ex rel.

Everhart v. McIntosh, 115 Ohio St.3d 195, 2007-Ohio-4798; or dismissed for want of

prosecution, see State ex rel. Rock v. School Employees Retirement Board, 96 Ohio St.3d 206,
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First, a dismissal of an action is altogether different in legal significance than when a

court acts to exercise jurisdiction over a matter and enters judgment of some nature. Cf., for

example, Zimmie v. Zimmie (1984), 11 Ohio St.3d 94, (" It is axiomatic that [a] dismissal

deprives [a] court of jurisdiction over the matter dismissed. After its voluntary dismissal, an

action is treated as if it had never been commenced.") (Citation omitted.)

In Davis' case his prior appeals, not Davis I, nor Davis II, resulted in neither a dismissal,

nor any form of a remand. In both cases the superior courts "affirmed" the judgment of

conviction. See, Davis I, 116 Ohio St.3d 404, ¶405, ("Judgment affirmed."); and, Davis, II,

2008-Ohio-6841, ¶ 169, ("For all the foregoing reasons, the judgment of the Court of Common

Pleas of Licking County, Ohio is hereby affirmed"

Moreover, Neffdealt with an issue of attorneys fees. Issues regarding attorney's fees are

addressed by Ohio law in ways wholly different from other issues. As this Court observed in

Wilborn v. Bank One Corp., 121 Ohio St.3d 546, 2009-Ohio-306, ¶¶ 8-9, "agreements to pay

another's attorney fees are generally `enforceable and not void as against public policy so long as

the fees awarded are fair, just and reasonable as determined by the trial court upon full

consideration of all of the circumstances of the case.' ... [A]greements to pay attomey fees in a

`contract of adhesion, where the party with little or no bargaining power has no realistic choice

as to terms,' are not enforceable.. ... .. Id. at ¶¶ 8-9. However, in all instances any attomey fees

award must be "fair, just and reasonable as determined by the trial court upon full consideration

of all of the circumstances of the case." Id. at f.n. 3, citing, Nottingdale Homeowner's Ass'n. v

Darby (1987), 33 Ohio St.3d 32, at syllabus.

2002-Ohio-3957. Any broader reading of any language in any of the opinions of this Court to
suggest that a trial court regains nearly unlimited jurisdiction over any issues not actually raised
on appeal both takes the actual holding of those cases outside of the true facts of the case, and/or

rely upon dicta.
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How could a trial court hope to ever determine that attorneys fees are "fair, just and

reasonable" unless the litigation were at an end (i.e. after all appellate proceedings have

concluded)? Thus, post-appellate jurisdiction to address attorney's fees is an absolute necessity

as would not be inconsistent with the appellate court's ruling, but collateral to it, or in aid of it.

Ohio law has such a myriad of specialized rules dealing with attorney's fees36 such an issue is

hardly one upon which this Court, or any court for that matter, should base some generalized

ruling on "jurisdiction" related to a motion which constitutes a direct frontal attack on the very

foundation of a criminal conviction - the validity of the very finding of guilt itself.37

Similarly, Davis and Amici Curiae's reliance upon Marshall is unfounded. In that case

this Court found that a trial court did not have jurisdiction to entertain a post-appeal motion for

relief from judgment under Crim.R. 57(B) and Civ.R. 60(B). Indeed the opposing parties'

citation to this case is especially puzzling in that Marshall clearly supports the proposition that

the Special Prosecutors bar is not merely limited to the confines of a motion to withdraw a plea

under Crim.R. 32.1 as that case was specially addressing, but it applies to other pleadings as well

- a holding that is obviously contrary to Davis' claims that Special Prosecutors does not apply to

a Crim.R 33 motion. (Brief of appellant, p. 4.) In Marshall, this Court applied Special

Prosecutors outside the confines to a Crim.R. 32.1 motion. Id. at ¶ 33.

36 See, as a few examples, Wilborn, and Nottingdale, supra. See also, Hospitality Motor

Inns, Inc. v. Gillespie (1981), 66 Ohio St.2d 206, 208, (despite non-appealable nature of claim
presented to Industrial Commission and therefore dismissal for lack of jurisdiction, attorneys'

fees could be awarded under R.C. 4123.519); and, Gitlin v. Plain Dealer Publishing Co. (2005),
161 Ohio App.3d 660, ¶ 14, (voluntary disniissal of action, while divesting court of jurisdiction
for most things, does not divest jurisdiction to award attorneys fees under Civ.R. 11.)

37 Moreover, to the extent that the attorneys' fees issue in Neffconcerned what appears to

be payment of any attorney who appears to have been employed by an initial executor of an
estate, and the issue arose in the context of the appointment of a successor executor of that estate,
this issue appears to squarely fall within the realm of matters that are "in aid of an appeal" such
as "collateral issues like contempt, appointment of a receiver and injunction", a recognized

exception to the Special Prosecutors' rule - indeed one which was specifically mentioned in that

decision. 55 Ohio St.2d at 97.
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Nor does Marshall stand for the proposition that, if perhaps, a different issue than those

which were presented in the prior appeal were to be included in the trial level post-appeal motion

the trial court would have jurisdiction to consider it.38 First, the Court in Marshall had no

occasion to actually reach that issue as it specifically found that the issue in that case WAS the

same. Id. at ¶ 30. Thus any commentary suggesting that this Court thought otherwise is merely

dicta at best 39

Second, Marshall did not have occasion to discuss the necessary impact of this Court's

decision in Baker, [cited supra at f.n. 17]. As Baker observed, a final criminal conviction doesn't

even become ripe for any appeal absent a determination of guilt and an ensuing sentence both

being in place. 119 Ohio St.3d 197, syllabus of court. That being the case, a trial court's

"removal" of that foundational legal predicate, by granting a new trial for example, undoes the

very basis for the prior appeal. Thus the only way to square the legal principles of Special

Prosecutors, Neff, and Marshall, with Baker, is to simply require that the trial court "regain"

jurisdiction to consider motions that by their very nature "undo" the former final and appealable

38 See discussion at Section III, at p. 13, supra supporting that fact that Davis' motion for
new trial, try as he might to say otherwise, did in fact raise the same issue (reliability of DNA

evidence) as was raised in prior appeals.
39 Indeed, this Court's observation later in the Marshall opinion to the effect that "[w]hile

new arguments are barred by the res judicata portion of the law-of-the-case doctrine, ... , res

judicata - unlike the portion of the law-of-the-case doctrine at issue here - is not a basis for

extraordinary relief in prohibition", Id. at ¶11, though on an initial read may support Davis'

"different issue" exception to Special Prosecutors, it really does not. As previously noted, THIS

appeal is not an extraordinary writ case. Thus, this language in Marshall (aside from being dicta

in the first place given this Court's conclusion that the same issue was actually involved) is
inapplicable because many forms of "jurisdictional" claims can be raised in a normal appeal that
can find no legal foothold in extraordinary writ proceedings. Hence, Ohio law recognizes a
dichotomy between situations when a trial court lacks subject matter jurisdiction over a case and

thus its judgment is "void" and subject to remedy by extraordinary writ, versus situations

involving a lack ofjurisdiction over the particular case which merely renders the judgment

"voidable" and subject to remedy by normal appellate proceedings. See discussion of Pratts v.

Hurley, [citied previously supra at f.n. 10,] 102 Ohio St.3d 81, at ¶¶ 11-12, quoting State v.

Parker, 95 Ohio St.3d 524, 2002-Ohio-2833, 769 N.E.2d 846, ¶ 22.
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nature of the original entry of conviction by way of a remand only (or by way of the appellate

proceedings being dismissed.)

VIII. No Constitutional Right to Litigate a Motion for New Trial

An implicit thread that clearly underlies the arguments made by Davis and Amici Curiae,

is the notion that any criminal defendant has some constitutional due process right to litigate a

motion for new trial. Said differently Davis, essentially, claims an absolute right to litigate a

motion for new trial four years after his conviction and after his case has been reviewed by state

superior courts on DNA-related issues on two prior occasions. See, Davis I, and Davis II. This

Court should not be misled by appellant's implication, as it is simply not the law.

The United State's Supreme Court has never held that the Due Process clause requires a

state to permit a criminal defendant to file a motion for new trial (let alone after an appeal, as

well as after a post-conviction petition). Cf. United States v. MacCollom (1976), 426 U.S. 317,

323, (Plurality opinion.) (Due process clause "certainly does not establish any right to

collaterally attack a final judgment of conviction."); Pennsylvania v. Finley (1987), 481 U.S.

551, 557, (States have no obligation to provide post-conviction relief.); Murray v. Giarratano

(1989), 492 U.S. 1, (applying same rule to death penalty cases); and, State v. Steffen, 70 Ohio

St.3d 399, 410; 1994-Ohio-111, (post-conviction proceeding not a constitutional right).

Indeed, Davis has cited to no case that stands for the legal proposition that a criminal

defendant has the right to file a motion for new trial. Indeed, case authority holds otherwise.

See, United States v. Johnson (Kan.D.C.), 995 F.Supp. 1259, 1263, ("[T]here is no

constitutional right to assert a motion for new trial."); and United States v. Johnson (Kan.D.C.),

992 F.Supp. 1257, 1262, (same).
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Moreover if there were some constitutional right to file a motion for new trial at any

time a defendant wished to do so, then Crim.R. 33 could not validly have a time limit for filing

such a motion including within it at all. But clearly it can. See, for example, Francis v.

Henderson (1976), 425 U.S. 536, 541, ("It is beyond question that under the Due Process

Clause of the Fourteenth Amendment [a state] may attach reasonable time limitations to the

assertion of federal constitutional rights."), quoting, Michel v. Louisiana (1955), 350 U.S. 91,

97. If a formal rule of procedure (like Crim.R. 33) could validly place time limits upon the

filing of motions for new trial, why wouldn't a rule ofpractice (like that of Special Prosecutors

which is built upon the fundamental acknowledgment that lower courts must respect the

decisions, and jurisdiction, of superior courts) be equally valid? Clearly they are and should

be. This, in essence, is all that the Fifth District decided.

Davis should not get a third (lest that be lost, THIRD) round of trial court proceedings

on DNA issues just because he wants to. Given the fact that Davis has been permitted to pursue

adirect appeal, as well as a petition for post-conviction relief and related appeal, it is hard to

imagine how the "fundamental fairness" requirement of the Due Process clause is undermined

by not letting Davis have a third bite at the proverbial apple.

IX. No Reversal Required When Independent Ground For Correct Result

Regardless of this Court's decisions on the merits of Special Prosecutors' application to

Davis' case, Davis is nonetheless not entitled to a reversal in that separate, and independent

grounds exists to support the Fifth District's ultimate conclusion that the trial court was not

empowered to entertain his motion for new trial, namely that it was barred by the doctrine of res

judicata, and/or the evidence presented did not constitute newly discovered evidence as required

by Crim.R. 33.
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A fundamental tenet of appellate review is that when a lower court has stated an

erroneous basis for its judgment, a reviewing court must still affirm the judgment if it is legally

correct on other grounds, that is, it achieves the "right result for the wrong reason" because such

an error is not demonstrated to be prejudicial 40 Gunsorek v. Pingue (10`h Dist. 1999), 135 Ohio

App.3d 695, 701, citing State v. Payton (12`' Dist. 1997), 124 Ohio App.3d 552, 556-57. See

also, State v. Lozier (2004), 101 Ohio St.3d 161, 166.

In this case the trial court did not address the jurisdictional bar occasioned by Special

Prosecutors. (Judgment Entry, January 30, 2009.) Moreover the State of Ohio did not limit its

response to Davis' motion to that jurisdictional bar. (State Response ... filed November 26,

2008, and State's Supplemental Response ..., filed January 20, 2009.) Accordingly, it is entirely

proper to consider other reasons for affirming the trial court's denial of Davis' motion, and the

court of appeals' affirmance of that denial.

A. Res Judicata. Contrary to Davis' claims otherwise (see Motion for Leave, p. 4), his

current proposed grounds for a motion for new trial merely raised issues that could have been

included either in his direct appeal, or in this previously filed petition for post-conviction relief.

See, generally, Perry, 10 Ohio St.2d 175, syllabus at ¶ 9.41 Indeed both in the direct appeal to

this Court, and in his appeal related to his petition for post-conviction relief - and while being

represented by counsel other than trial counsel in both - Davis raised issues associated with

DNA testing, see, Davis I, 116 Ohio St.3d 404, at ¶¶ 344-45; and Davis II, 2008-Ohio-6841, at

40 Indeed, because of this tenet of Ohio law, Davis wrongly avoids discussion of the trial

court's decision. See also, State v. Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912, ¶ 18 (affirming

court of appeal, "albeit on different grounds", even though court of appeals had not reviewed
trial court's decision on appropriate legal basis); and, State v. Brown, 119 Ohio St.3d 447, 2008-

Ohio-4569, ¶ 44, (same).
41 "Under the doctrine of res judicata, a final judgment of conviction bars a convicted

defendant who was represented by counsel from raising and litigating in any proceeding except
an appeal from that judgment, any defense or any claimed lack of due process that was raised or
could have been raised by the defendant at the trial, which resulted in that judgment of
conviction, or on an appeal from that judgment "
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¶¶ 153-60. [See also, Petition, Sixteenth Ground for Relief (and affidavit of Gregory Meyers,

Exh. X thereto)]. In fact Meyers' affidavit attached to the Petition makes many of the same

points that Dr. Mueller attempts to make in his affidavit which Davis relies upon in his motion

for new trial.

In order to avoid a resjudicata bar Davis advanced the claim that he could not have

pursued this DNA argument sooner as Dr. Mueller's information was not available to him

earlier. He is plainly wrong. First, the entirety of Dr. Mueller's affidavit is based upon

published joumal articles that pre-date this Court's ruling on his direct appeal (January 3, 2008)

in Davis L Thus absolutely nothing prevented Davis from making these exact same arguments,

citing to these exact same articles, as part of his direct appeal 42 Indeed, Davis would be

disingenuous to suggest that this Court could not have considered scientific literature in his

direct appeal as his merit brief to this Court in that appeal included a string citation to supposed

scientific sources, albeit related to fingerprinting, that were clearly not a part of the record

before the trial court. (See Appellant's Merit Brief in his direct appeal, p. 86-87, f.n. 29.).

Moreover, this Court has considered scientific literature in reviewing DNA claims long before

now. See, State v. Pierce (1992), 64 Ohio St.3d 490, 496; and, State v. Adams (2004), 103

Ohio St.3d 508, ¶ 8143.

42 Although these studies/articles may not have been part of the trial record, this is of no
relevance as appellate courts may consider and rely upon legal and scientific commentaries
when reviewing a trial court's determinations regarding scientific evidence even if the
commentaries were not originally before the trial court. See, State v. Butterfield (Utah App)

Case No. 990654, Slip Op. July 10, 2001, fn. 5; citing, People v. Brown (Cal. 1985), 726 P.2d

516, rev'd. on other grounds, 479 U.S. 538; People v. Dalcollo (IZI.App), 669 N.E.2d 378, 385;
United States v. Porter (D.C. Cir. 1992), 618 A.2d 629, 635; and, State v. Harv ey (N.J. 1997),

699 A.2d 596, 620.
43 "To support his claims, Adams cites a variety of studies suggesting limitations on

DNA evidence. For example, Adams argues that the court should have excluded DNA evidence

because of controversy over (1) `the statistical estimates being offered for Polymerase Chain

Reaction (PCR) tests'; (2) `the reliability of the methods used ... for collecting, handling,
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In addition, Davis' merit brief filed in Davis II (his appeal of the denial of his petition for

post-conviction relief) specifically attached the very case that he later relies upon in his motion

for new trial, Brown v. Farwell (9th Cir. 2008), 525 F.3d 787, which makes mention of the phrase

"prosecutor's fallacy".44 Indeed, the phrase "prosecutor's fallacy" was originated by William C.

Thompson and Edward Schumann in 1987 in their article Interpretation ofStatistical Evidence

in Criminal Trials: The Prosecutor's Fallacy and the Defense Attorney's Fallacv (1987). It is

thus absurd for anyone to argue that this "evidence" could not have been "discovered" earlier. In

fact, an affidavit that Davis attached to his petition for post-conviction relief in support of his

Sixteenth Ground for Relief made the same arguments, albeit relying upon the opinion of an

attorney, Greg Myers, who claimed to have expertise in DNA cases.

B. Failure to Show Due Dilieence in LocatinQ "Newlv" "Discovered" Evidence. For

many of the same reasons that any motion for new trial would be barred by the doctrine of res

judicata, the "evidence" that the defendant now presents (i.e. the substance of Dr. Mueller's

opinion) is not "newly discovered". Crim.R. 33(B) requires that the defendant show by clear and

convincing proof that he was "unavoidably preventing from the discovery of the evidence upon

which he must rely." "[A] party is unavoidably prevented from filing a motion for new trial if

the party had no knowledge of the existence of the ground supporting the motion for new trial

and could not have learned of the existence of that ground within the time prescribed for filing

processing, and testing crime scene samples'; and (3) `coincidental match probabilities and

false error rates."'
44 Inexplicably, the prosecution in Brown did not dispute Mueller's report in that case,

which is rather surprising since it is laden with the same rejected analysis present in this case. In
the event an evidentiary hearing on the motion for new trial is authorized herein, undersigned
counsel will not make the same mistake by simply assuming a court will understand Mueller to
be nothing more than a hired "expert" that, it appears, does not even have the certification to
actually do a forensic DNA test pursuant to the certification standards he cites. In fact, in an
ensuing appeal the United States Supreme Court found that the Ninth Circuit committed error in

even considering Mueller's opinion and reversed Brown. See, McDaniel v. Brown (2010), _

U.S. ; 130 S.Ct. 665.
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the motion for new trial in the exercise of reasonable diligence." State v. Walden (1984), 19 Ohio

App.3d 141, 145-146. (Italics added.)

Noticeably absent from Dr. Mueller's affidavit is exactly when he was first contacted by

Davis' defense team. Moreover, as Dr. Mueller's affidavit conceded, the argument he now

makes was introduced years ago in the widely read National Research Council I (NRC-I) report

published in 1992. (Mueller affidavit, ¶ 13.) In light of this, it is fully understandable that the

affidavit doesn't even so much as make the slightest attempt to explain "how" this supposed

new evidence was finally supposedly discovered, nor "why" it could not have been discovered

earlier. Cf. State v. Parker (2"d Dist.), 178 Ohio App.3d 574, 2008-Ohio-5178, ¶ 21, (failure of

affidavit in support of motion for leave to file a motion for new trial to explain "how" new

evidence was discovered and to explain "why" it could not have been discovered earlier

warrants denial of motion for leave.) Knowing these types of timing-related facts is crucial for

even after the lapse of the 120-day time limit under Crim.R. 33 courts apply a "reasonableness"

standard to any post-discovery delay. State v. Elersic, 11t' Dist. App. No. 2007-L-104,

unreported, 2008-Ohio-2121, ¶ 20.

Likewise, attacks upon the statistics associated with DNA analysis have been raging for

some time - both in the scientific community, as well as in the courts. They are hardly "new".

Indeed, in addition to the cases and scientific authority cited above, the Court's attention is

called to the case of United States v. Jenkins (D.C.App. 2005), 887 A.2d 1013. In that case the

arguments being presented by Davis here through Mueller's affidavit, were made at a motion

hearing on a "cold- hit" case in the spring of 2001. Id. at 1017. The defense expert in that case

was Dr. Daniel Krane of Wright State University in Dayton, Ohio. Id. at 1018. If Jenkins can

make these statistical-based arguments in Washington D.C. in 2001 using an expert from

Dayton, Ohio, there is no reason that the same arguments could not have been made in the
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instant case long before the current, and substantially belated, motion for new trial was filed in

November 2008!

Similarly, in People v. Johnson (Cal.App. 2006), 139 Cal.Rptr 3d 587, the court was

addressing a claim based upon a"cold-hit"CODIS match based upon an evidentiary hearing

that took place years prior and held that "[t]he fact appellant was first identified as a possible

suspect based upon a database search simply does not matter." Id. at 598. Instead, the relevant

population statistics "is the population of possible perpetrators, not the population of convicted

offenders whose DNA has been entered into CODIS." Id. Citing Jenkins, the Johnson court

concluded that no new methodology is necessary for "cold-hit" cases. Id. at 601.

Further still, in Murphy v. Elo (E.D. Mich. 2005), Case No. 97-CV-76017-DT,

unreported, 2005 WL 2284223, affirmed, 250 Fed.Appx. 703, the court, citing a 1991 scientific

journal article, noted the existence of a debate over the proper statistical calculations associated

with DNA testing relating to a phenomenon know as "substructuring" or "subgrouping" in

populations. Id. at p. 10.

Perhaps even more importantly, recently courts confronted with all sides of the debate

(unlike the Brown court relied upon by Davis) have rejected the argument advanced by Dr.

Mueller. See, People v. Nelson (Cal. S.Ct. 2008), 185 P.3d 49, 62 (describing Mueller as "an

ecologist and population geneticist who frequently appears as a defense witness ..."); State v.

Bartylla (Minn.S.Ct. 2008), 755 N.W.2d 8, (rejecting Mueller's testimony as a basis for error);

and, People v. Brownlow (Adams Co. Colo. Dist. Ct., May 18, 2006), Slip Opinion, Case no.

05-CR-1125, (rejecting testimony of Mueller as "incongruous").

Finally, even Dr. Mueller's affidavit's reliance upon an Arizona database 9-STR locus

match is of no help. That was first reported in 2001 - some fours years prior to trial herein.

Thus, this is clearly not "newly discovered" evidence.
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CONCLUSION

The Fifth District Court of Appeals properly concluded that, once an appellate court

affirms a conviction, a trial court is divested of jurisdiction to grant any motion that would be

inconsistent with the appellate court's affirmance of that conviction. There can be but no

question that, once an appellate court has affirmed a conviction, a trial court's grant of a new

trial is absolutely "inconsistent with the judgment" of that superior court as it would entirely

"undo" the superior court's affirmance of the conviction. As a result, the Fifth District was

correct in applying the Special Prosecutors rule to this case. And Davis, assuming he could even

show a truly legitimate issue of newly found evidence, had a simple remedy available to him,

which he ignored: to ask the superior court in his case for a remand.

Moreover, the denial of his motion for new trial was appropriate for many other reasons

beyond that relied upon by the Court of Appeals. Accordingly, regardless of this Court's view of

the "jurisdictional" argument, no reversal should be ordered.

Based upon the foregoing the State of Ohio has shown that Davis was not entitled to

having a motion for new trial considered by the trial court. Accordingly, the court of appeals'

decision should be affirmed.

Kenneth W. Oswalt, Reg. #0037208
Prosecuting Attorney
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App R 6 - Concurrent lurisdiction in criminal actions

(A) Whenever a trial court and an appellate court are exercising concurrent jurisdiction to review
a judgment of conviction, and the trial court files a written determination that grounds exist for
granting a petition for post-conviction relief, the trial court shall notify the parties and the
appellate court of that determination. on [sic] such notification, or pursuant to a party's motion in
the court of appeals, the appellate court may remand the case to the trial court.

(B) When an appellate court reverses, vacates, or modifies a judgment of conviction on direct
appeal, the trial court may dismiss a petition for post-conviction relief to the extent that it is
moot. The petition shall be reinstated pursuant to motion if the appellate court's judgment on
direct appeal is reversed, vacated, or modified in such a manner that the petition is no longer

moot.

(C) Whenever a trial court's grant of post-conviction relief is reversed, vacated, or modified in
such a manner that the direct appeal is no longer moot, the direct appeal shall be reinstated
pursuant to statute. Upon knowledge that a statutory reinstatement of the appeal has occurred, the
court of appeals shall enter an order joumalizing the reinstatement and providing for resumption

of the appellate process.

(D) Whenever a direct appeal is pending concurrently with a petition for post-conviction relief or
a review of the petition in any court, each party shall include, in any brief, memorandum, or
motion filed, a list of case numbers of all actions and appeals, and the court in which they are
pending, regarding the same judgment of conviction.

STAFF NOTES -1997:

The purpose of this rule is to implement the provisions in section 2953.21 of the Revised Code,

as amended effective September 21, 1995, that establish concurrent jurisdiction in criminal cases

when a direct appeal and a petition for post-conviction relief are proceeding concurrently.

Orderly exercise of that jurisdiction is facilitated by providing for remand to the trial court when

the trial court has determined that post-conviction relief should be granted. Further, appellate

review in the direct appeal and appellate review ofthe post-conviction ruling are coordinated to

preserve efficient use ofjudicial resources. Under R.C. 2953.21 an appeal remandedfor a trial

court's consideration ofpost-conviction relief is automatically reinstated if the trial court's

favorable consideration is reversed, vacated, or modified. This rule provides a mechanism for

entering this automatic reinstatement in the record.
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Crim R 321- Withdrawal ofguiltv nlea

A motion to withdraw a plea of guilty or no contest may be made only before sentence is
imposed; but to correct manifest injustice the court after sentence may set aside the judgment of
conviction and permit the defendant to withdraw his or her plea.

Crim R 33 - New trial

(A) Grounds. A new trial may be granted on motion of the defendant for any of the following

causes affecting materially his substantial rights:

(1) Irregularity in the proceedings, or in any order or ruling of the court, or abuse of discretion by
the court, because of which the defendant was prevented from having a fair trial;

(2) Misconduct of the jury, prosecuting attomey, or the witnesses for the state;

(3) Accident or surprise which ordinary prudence could not have guarded against;

(4) That the verdict is not sustained by sufficient evidence or is contrary to law. If the evidence
shows the defendant is not guilty of the degree of crime for which he was convicted, but guilty of
a lesser degree thereof, or of a lesser crime included therein, the court may modify the verdict or
finding accordingly, without granting or ordering a new trial, and shall pass sentence on such

verdict or finding as modified;

(5) Error of law occurring at the trial;

(6) When new evidence material to the defense is discovered which the defendant could not with
reasonable diligence have discovered and produced at the trial. When a motion for a new trial is
made upon the ground of newly discovered evidence, the defendant must produce at the hearing
on the motion, in support thereof, the affidavits of the witnesses by whom such evidence is
expected to be given, and if time is required by the defendant to procure such affidavits, the court
may postpone the hearing of the motion for such length of time as is reasonable under all the
circumstances of the case. The prosecuting attorney may produce affidavits or other evidence to

impeach the affidavits of such witnesses.

(B) Motion for new trial; form, time. Application for a new trial shall be made by motion which,
except for the cause of newly discovered evidence, shall be filed within fourteen days a8er the
verdict was rendered, or the decision of the court where a trial by jury has been waived, unless it
is made to appear by clear and convincing proof that the defendant was unavoidably prevented
from filing his motion for a new trial, in which case the motion shall be filed within seven days
from the order of the court fmding that the defendant was unavoidably prevented from filing
such motion within the time provided herein.
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Motions for new trial on account of newly discovered evidence shall be filed within one hundred
twenty days after the day upon which the verdict was rendered, or the decision of the court where
trial by jury has been waived. If it is made to appear by clear and convincing proof that the
defendant was unavoidably prevented from the discovery of the evidence upon which he must
rely, such motion shall be filed within seven days from an order of the court finding that he was
unavoidably prevented from discovering the evidence within the one hundred twenty day period.

(C) Affidavits required. The causes enumerated in subsection (A)(2) and (3) must be sustained

by affidavit showing their truth, and may be controverted by affidavit.

(D) Procedure when new trial granted. When a new trial is granted by the trial court, or when a

new trial is awarded on appeal, the accused shall stand trial upon the charge or charges of which

he was convicted.

(E) Invalid grounds for new trial. No motion for a new trial shall be granted or verdict set aside,

nor shall any judgment of conviction be reversed in any court because of:

(1) An inaccuracy or imperfection in the indictment, information, or complaint, provided that the
charge is sufficient to fairly and reasonably inform the defendant of all the essential elements of

the charge against him.

(2) A variance between the allegations and the proof thereof, unless the defendant is misled or

prejudiced thereby;

(3) The admission or rejection of any evidence offered against or for the defendant, unless the
defendant was or may have been prejudiced thereby;

(4) A misdirection of the jury, unless the defendant was or may have been prejudiced thereby;

(5) Any other cause, unless it affirmatively appears from the record that the defendant was
prejudiced thereby or was prevented from having a fair trial.

(F) Motion for new trial not a condition for appellate review. A motion for a new trial is not a

prerequisite to obtain appellate review.

P4



R C 2953.21 - Petition for postconviction relief

(A)(l) Any person who has been convicted of a criminal offense or adjudicated a delinquent
child and who claims that there was such a denial or infringement of his rights as to render the
judgment void or voidable under the Ohio Constitution or the Constitution of the United States
may file a petition in the court that imposed sentence, stating the grounds for relief relied upon,
and asking the court to vacate or set aside the judgment or sentence or to grant other appropriate
relief. The petitioner may file a supporting affidavit and other documentary evidence in support

of the claim for relief.

(2) A petition under division (A)(1) of this section shall be filed no later than one hundred eighty
days after the date on which the trial transcript is filed in the court of appeals in the direct appeal
of the judgment of conviction or adjudication or the date on which the trial transcript is filed in
the supreme court if the direct appeal involves a sentence of death. If no appeal is taken, the
petition shall be filed no later than one hundred eighty days after the expiration of the time for

filing the appeal.

(3) In a petition filed under division (A) of this section, a person upon whom a sentence of death
has been imposed may ask the court to render void or voidable the judgment with respect to the
conviction of aggravated murder or the specification of an aggravating circumstance.

(4) A petitioner shall state in the original or amended petition filed under division (A) of this
section all grounds for relief claimed by the petitioner. Except as provided in section 2953.23 of
the Revised Code, any ground for relief that is not so stated in the petition is waived.

(B) The clerk of the court in which the petition is filed shall docket the petition and bring it
promptly to the attention of the court. The petitioner need not serve a copy of the petition on the
prosecuting attorney. The clerk of the court in which the petition is filed immediately shall
forward a copy of the petition to the prosecuting attomey of that county.

(C) The court shall consider a petition that is timely filed under division (A)(2) of this section
even if a direct appeal of the judgment is pending. Before granting a hearing, the court shall
determine whether there are substantive grounds for relief. In making such a determination, the
court shall consider, in addition to the petition and supporting affidavits, all the files and records
pertaining to the proceedings against the petitioner, including, but not limited to, the indictment,
the court's journal entries, the journalized records of the clerk of the court, and the court
reporter's transcript. The court reporter's transcript, if ordered and certified by the court, shall be
taxed as court costs. If the court dismisses the petition, it shall make and file findings of fact and

conclusions of law with respect to such dismissal.

(D) Within ten days after the docketing of the petition, or within any further time that the court
may fix for good cause shown, the prosecuting attorney shall respond by answer or motion.
Within twenty days from the date the issues are made up, either party may move for summary
judgment. The right to summary judgment shall appear on the face of the record.
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(E) Unless the petition and the files and records of the case show the petitioner is not entitled to
relief, the court shall proceed to a prompt hearing on the issues even if a direct appeal of the case
is pending. If the court notifies the parties that it has found grounds for granting relief, either
party may request an appellate court in which a direct appeal of the judgment is pending to

remand the pending case to the court.

(F) At any time before the answer or motion is filed, the petitioner may amend the petition with
or without leave or prejudice to the proceedings. The petitioner may amend the petition with

leave of court at any time thereafter.

(G) If the court does not find grounds for granting relief, it shall make and file findings of fact
and conclusions of law and shall enter judgment denying relief on the petition. If no direct appeal
of the case is pending and the court finds grounds for relief or if a pending direct appeal of the
case has been remanded to the court pursuant to a request made pursuant to division (E) of this
section and the court finds grounds for granting relief, it shall make and file findings of fact and
conclusions of law and shall enter a judgment that vacates and sets aside the judgment in
question, and, in the case of a prisoner in custody, shall discharge or resentence the prisoner or
grant a new trial as may appear appropriate. The court also may make supplementary orders to
the relief granted, conceming such matters as rearraigmnent, retrial, custody, and bail. If the trial
court's order granting the petition is reversed on appeal and if the direct appeal of the case has
been remanded from an appellate court pursuant to a request under division (E) of this section,
the appellate court reversing the order granting the petition shall notify the appellate court in
which the direct appeal of the case was pending at the time of the remand of the reversal and
remand of the trial court's order. Upon the reversal and remand of the trial court's order granting
the petition, regardless of whether notice is sent or received, the direct appeal of the case that

was remanded is reinstated.

(H) Upon the filing of a petition pursuant to this section by a prisoner in a state correctional
institution who has received the death penalty, the court may stay execution of the judgment

challenged by the petition.

(I) The remedy set forth in this section is the exclusive remedy by which a person may bring a
collateral challenge to the validity of a conviction or sentence in a criminal case or the validity of
an adjudication of a child as a delinquent child for the commission of an act that would be a
criminal offense if committed by an adult or a related order of disposition.
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STATEMENT OF THE FACTS

On June 11, 1975, Ronald Asher entered a plea of guilty to the lesser

included offense of murder. Immediately ttereafter he filed a motion for a

new trial based upon newly discovered evidence.

The trial court took no action on the aforementioned motion until

counsel for the intervenor filed a motion for immediate hearing.
A hearing

was conducted on the 20th day of September, 1976.

During the hearing, Asher's attorney, at the time the plea was

entered, testified that he was told by the trial court if they were successful

in winning the original charge but was convicted of any of the other charges,

they would be run consecutive and he would spend more time incarcerated

than if he pled guilty to murder. There were other threats toward Asher if

he did not plead guilty.

The aforementioned, as testified by his former attorney, were all

related to W. Asher prior to entering into the plea. He also testified that

the threats came from the trial court and the prosecutor.

Based upon the accusations of the witness, the Honorable Judge Iddings

withdrew from further consideration of the motion. Following, the Honorable

Judge Hoddinott was appointed to hear the motion. The motion for a new trial

based upon newly discovered evidence was subsequently dismissed.

On November 4, 1976, counsel filed a Motion to Vacate the Plea, pur-

suant to Cr. Rule 32. 1.

The basis of that motion was the testimony of Asher's trial counsel's
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testimony as to the pre-trial negotiations and the alleged threats of the trial

court and the prosecutor which were related to Mr. Asher.

None of the foregoing was part of the record at the time the appeal

was perfected, nor could the Court of Appeals decide that particular aspect

with no record before them.

An evidentiary hearing was held on the 15th day of February, 1977

pursuant to the Motion to Vacate. Again Mr. Asher's attorney testified to

the threats of the court and prosecutor made as to what the trial court would

do to Mr. Asher if he were convicted of any charges contained in the indict-

ment.

The area that was presented before the Honorable Judge Hoddinott had

not been decided by the Court of Appeals the first time the threats and aecusa-

tions toward Mr. Asher were first heard on September 20, 1976 and on

February 15, 1977.

Based upon the totality of the evidence presented to Judge Hoddinott

on February 15, 1977, the Motion to Vacate was sustained and Mr. Asher

remanded to the Belmont County Jail to stand arraignment and trial.

The prosecutors filed a Notice of Appeal and on March 29, 1977, the

Court of Appeals dismissed the motion because the prosecutor failed to

properly follow the rules of appellate procedure. On April 7, 1977, the

prosecutor again attempted to file a Notice of Appeal. This time the Court

of Appeals dismissed said Notice of Appeal because it was not timely filed.

Mr. Asher has been confined in the Belmont County Jail since

February 15, 1977 and is still confined. Finally, through the efforts of

-2-
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W. Asher's counsel, a trial date was set for December 7, 1977. On

November 17, 1977, the prosecution filed in the Court of Appeals a Complaint

in Prohibition.

The Court of Appeals, on November 29, 1977, dismissed the

Complaint of Prohibition and stated the trial court did have jurisdiction pur-

suant to Cr. Rule 32. 1, and the conclusions of the trial court went beyond its

original determination in that the trial court found the defendant was ineffec-

tively represented by counsel in tendering his plea. This was never consi-

dered by the Court of Appeals as previously stated in the testimony which

led the trial court to that opinion and was never introduced until September,

1976 and February, 1977.

The Court of Appeals, in their November 29, 1977 opinion, never

stated that the trial court did not have jurisdiction. To the contrary, the

court stated that the trial court did have jurisdiction even though it did not

agree with the decision and the trial was mandated.
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LAW AND ARGUMENT

Proposition of Law No. 1:

The Trial Court Does Have Jurisdiction Of The Subject

Matter Pursuant To Criminal Rule 32. 1.

Rule 32.1, Ohio Rules of Criminal Procedure, reads in part:

". .. but to correct manifest injustice the Court after
sentence may set aside the judgment of conviction
and permit the defendant to withdraw his plea. "

It is obvious the rule grants the trial court the right to hear and deter-

mine if the judgment of conviction should be set aside to correct a manifest

injustice.

State v. Smith, 49 Ohio St. 2d, 261' states as follows:

"A motion made pursuant to Crim. R. 32. 1 is
addressed to the sound discretion of the trial court,
and the good faith, credibility and weight of the
movant`s assertions in support of the motion are
matters to be resolved by that court. "

Crim. R. 32. 1 is almost identical to Federal Crim. R. 32 (d).

9 A. L. R. Fed. 309 at page 322, Section 4, Rule that motion is ad-

dressed to discretion of trial court:

"It is firmly established either expressly or impliedly
by virtually all the cases in this annotation that a
motion after sentence to withdraw a plea of guilty nolo
contendere is addressed to the discretion of the trial
court, whose ruling will be reversed on appeal for an
abuse of such discretion. " (Emphasis added)

If it were the legislative intent to restrict or give a defendant a choice

of either appeal or Crim. R. 32.1, it would have endeavored to make that
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distinction.

If the court were to say that the same matter which was the subject

of appeal cannot be subject to Rule 32. 1, the proper remedy of the trial

court's decision was subject to appeal and could have been reversed for

abuse of discretion.

Regardless, the Court of Appeals recognized that the trial judge made

his determination beyond what had been appealed. The trial court, after an

evidentiary hearing, found that the defendant was ineffectively represented

by counsel in tendering his plea.

There can be no question that the trial court was vested with juris-

diction pursuant to Crim. R. 32. 1. Further, the prosecution had the right

of appeal for a higher court to determine whether the trial court abused its

discretion.

The relators rely primarily on the question of jurisdiction on Majnaric

v. Majnaric, 46 Ohio App. 2d 157. Majnaric, supra stated: "when an appeal

is pending, the trial court is divested of jurisdiction".

In this case there was no appeal pending and pursuant to Crim. R. 32. 1,

the trial court was vested with jurisdiction and could and did act on said

motion. -

_5 _
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Proposition of Law No. 2:

Criminal Rule 32. 1 Vests Jurisdiction In The Trial Court

To Maintain And Determine Motions Pursuant Thereto And Does

Not Affect Substantive Law.

Ohio Rules of Criminal Procedure were adopted by the Supreme Court.

Provisions have been provided that if there is an abuse of discretion, appeal

is the proper forum.

The answer to Proposition of Law No. 1 basicly answers this propo-

sition of law.

Trying to avoid repe:ition, the Court of Appeals recognized that the

trial court based its decision beyond that which the Court of Appeals ruled

upon on direct appeal. The trial court ruled and declared that the defendant

had been denied ineffective counsel at the time of his appeal.

Relators had their opportunity to appeal the trial court's decision

and seek a determination as to abuse of discretion.

There are no restrictions on filing Motions to Vacate pursuant to

Rule 32. 1. If the issue had been decided previously, the relators could have

appealed that issue. In this case, the trial court went further in its decision

when it determined after an evidentiary hearing the defendant was represented

by ineffective counsel.
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Proposition of Law No. 3:

A Writ Of Prohibition Is Not The Proper Remedy. The

Trial Court Has Continuing Jurisdiction Pursuant'1'o Criminal

Rule 32. 1. Appeal Is The Proper Remedy To Determine Abuse

Of Discretion By The Trial Court.

Relators cite State v. Gusweiler, 30 Ohio 2d 326, which reads as

follows :

"Where there is a total want of jurisdiction on the .
part of a court, a writ of prohibition will be allowed
to arrest the continuing effect of an order issued by
such court, even though the order was entered on the
journal of the court prior to the application for the
writ of prohibition. (The record sentence of the third
paragraph of the syllabus of State ex rel. Frasch v.
Miller (1933), 126 Ohio State, 287; the second para-
graph of the syllabus of Marsh v. Goldthorpe (1930)
123 Ohio State 103; and the fifth paragraph of the
syllabus of State ex rel. Brickel v. Roach (1930) 122
Ohio St. 117, distinguished)

The law, as quoted by the Court of Appeals in relation to Marsh v.

Goldthorpe, supra, is still the law controlling a writ of prohibition. There

is no doubt that the trial court had jurisdiction and the Court of Appeals cor-

rectly denied the writ of prohibition.

The law is clear on the issue of Crim. Rule 32. 1. It is addressed

to the trial court and is subject to review on appeal to the appellate court to

determine whetler the trial court abused its discretion.

The relators are attempting to circumvent their own errors in not

-7-
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perfecting an appeal of the decision of the trial court.

The Court of Appeals in its opinion stated that the trial of Ronald

Asher is not unauthorized but rather mandated.

-8-
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CONCLUSION

The trial court had jurisdiction pursuant to Crim. R. 32. 1 to hear

and determine the Motion to Vacate. Further, the Relators had the right

to appeal the trial court's decision to determine whether the trial court

abused its discretion.

The Court of Appeals properly denied the Writ of Prohibition when it

determined that the trial court's decision went to ineffective counsel at the

time of the plea.

The Relators have been the cause of most of the delay; first, not pro-

viding an immediate hearing on the defendant's motion for new trial based

upon newly discovered evidence; secondly, the delay in trial between

February 15, 1977 until the present has been because of no action on the part

of the Relators. The only movant for trial has been counsel for Ronald Asher.

This action is an attempt to circumvent the proper procedure which

was appeal to the Court of Appeals and which Relators did not perfect.

It is, therefore, respectfully submitted that the decision of the Court

of Appeals be affirmed.

Respectfully submitted,

Je r Wei er
A neyf r Intervenor, Ronald Asher
WEINER, LIPPE & CROMLEY
505 South High Street
Columbus, Ohio 43215
Phone: 614/224-1238

-9-
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Memorandum

Contra of Claimed Jurisdiction by Intervenor Ronald E. Asher was mailed,

by ordinary mail, to the attorneys for Relators -Appellants, Charles F.

Knapp and Keith Sommer, at their respective offices located at 3381 Belmont

Street, Bellaire, Ohio 43906 and 4th and Walnut Streets, Martins Ferry,

Ohio 43935, thisjA day of December, 1977.

1,''^1''1
e Wei er
At o ney f r Intervenor
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APPENrIY A (1)

-t^ 111g^1

IN THE COURT OF COMMON PLEAS, BELMONT COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellant ) NOTICE OF APPEAL

-11-

vs

RONALD E. ASHER

Defendant-Appellee

)

)

)

Case No. 1)-&

Now comes the State of Ohio and gives notice of appeal to

the Court of Appeals of the Seventh Appellate District from

the judgment of the Common Pleas Court of Belmont County, Ohio,

entered on the 16th day of February, 1977, wherein Defendant-

Appellee's motion to withdraw his former plea of guilty was

sustained. Said appeal is on questions of law.

Special Prosecutors Represent-
ing the State of Ohio
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APPENDIX A (2)

CERTIFICATE

I certify that a copy of the Notice of Appeal was served upon

Jerry Weiner, Weiner, Lippe and Cromley Co., L.P.A., Court House

Square, 505 South High Street, Columbus, Ohio 43215, attorney for

the Defendant-Appellee,_ by mailing to him by regular U. S. Mail

on March 7, 1977.

.yt

= a

Charles F. Knapp, ttorney
Plaintiff-Appellant
3381 Balmont Street
Bellaire, Ohio 43906
Telephone: (614) 676-2743

FILED
COURj Ds APPEALS

NOJAPP 2 PL12/
ANTHONY M. VAV^A

CLERK 6F COURTS BELMONi G...

,y rt 9 1977

-12-

for
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IN THE COURT OF COMMON PLEAS OF BELMONT COUNTY, OHIO

CRIMINAL DIVISION

STATE OF OHIO,

Plaintiff),

-vs-

RONALD E. ASHER,

Defendant.

505 South High Street
Columbus, Ohio 43215
Phone: 224 1238 (614)

MOTION TO SET ASIDE JUDGMENT OF CONVICTION
AND PERMIT DEFENDANT TO WITHDRAW HIS PLEA

Now comes the defendant and moves this Honorable Court for an ORDER

setting aside the Judgment of Conviction and permit the defendant to with-

draw his prior plea.

The defendant further says such action is permissable under rule 32. 1,

Ohio Rules of Criminal Porcedure. Further defendant requests an evidentiary

hearing.

Respectfully submitted,

Ja^^"l

Co., L.P.A.

MEMORANDUM IN SUPPORT

Rule 32.1. Ohio Rules of Criminal Procedure reads as follows:

"A Motion to withdraw a plea of guilty or no
contest may be made only before sentence is
imposed or imposition of sentence is suspended;
but to correct manifest injustice the court after
sentence may set asi e the ju gment o conviction
and permit the defendant to with raw his p ea.

(Emphasis Added)

To fully enlighten the Court certain portions of various hearings will be

attached to this memorandum, so the Court will appreciaee the manifbSt injustice

CASE NO. 75-CR-054

y w/eine
or y for Defendant

einer, Lippe, & Cromley,

that has been inflicted upon the defendant.



page 3.

Further, Mr. Sustersic testified that as to aggravated murder, the

trial court would only charge on "felony murder" which means that any lesser

included offenses such as "murder" or "voluntary manslaughter" would not be

given to the jury for their consideration.

Mr. SusterMc, on page 6, Exhibit "A", testified the Court told Mr.

Sustersic that the aforementioned would be charged to the jury and this was re-

lated to the defendant.

I am sure the Court is aware under aggravated murder based on the

facts the defendant could be convicted only of voluntary manslaughter if the

evidence showed an accidental homicide during the commission of a felony.

It should be further noted and the facts would prove that the co-defen-

dants refuted their statements, that the defendant was involved, prior to the

entering of his plea. However, this information was never made available to

W. Sustersic until after the defendant had entered his plea. This is substanti-

ated by the affidavits of Stewart and Pridgon contained in the Court's official file

of this case.

Page 8, of Exhibit "A", it is indicative the defendant, while in the Belmont

County Jail, was not "coherent" and counsel was called to the county jail to ap-

pease or pacify the situation so things would stay orderly.

Page:9,--of Exl#bie "A", Mr. Sustersic testified that the defendant was

attendedFiy_a p$ychiacris'f until at least the week before the plea was entered.

It was fu;ther '^ataFed at page 9, the defendant was treated by numerous

other doctors buC the p6ye'^hiatric treatment took place at the Bellaire Clinic and

he was taken thexe by the Belmont County Sheriff's Department.

Page 10, of Exhibit "A", Mr. Sustersic testified that the trial Court was

aware or should have been aware that the defendant was under psychiatric care.

I can only agree with that statement because ordinarily for a prisoner to be

taken out of the jail, there must be a subpoena or a court order.

Page 14, of Exhibit "A", reinforces Mr. Sustersic's earlier testimony of

consecutive sentences and on page 18, Mr. Sustersic informed the defendant of

what he was facing and that he disagreed with the trial court and the prosecutor

on the charge of felony murder, he would have to fight it on appeal if he lost.
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page 4.

To bolster the fact that "Felony Murder" was the view of the prosecutor

and stated in open court before the trial court. Attached hereto and marked Ex-

hibit "C" is an excerpt from at motion to set bond on behalf of the defendant and

also testimony that the statements of Pridgon and Stewart indicated an

accidental shooting in this case.

Both under the Federal and Ohio Rules of Criminal procedure a motion

to vacate sentence and withdrawal of plea must be read in para-materia with

Rule 11, of the Rules of Criminal Procedure.

Taking into consideration the testimony of Mr. Sustersic, that the

trial court advised him that if the defendant was convicted of all or any of the

charges contained in the indictment the defendant would be sentence consecutively;

that the trial court would only charge the jury on "Felony Murder"; that the

trial court was aware or should have been aware that the defendant was under

psychiatric care; and the fact that the defendant had lost all motions including

but not limited to; refusal of bond; and a change of venue and counsel's statement

in open court that public sentiment in Belmont County was very high and incited

against the defendant; and coupled with that fact that counsel was not notified

that the co-defendants had refuted their statements involving the defendant in

the crime, there could not have been a "voluntary" plea.

The trial court after the defendant plead, should have further interrogated

the defendant after he claimed innocence and before acceptance of the plea.

Due process in the guilty plea contex¢ means that the plea reflects the

considered choice of the accused, free of any factor or inducement which

has unfairly, influenced or overcome his will.

In United States v. Tateo, 214, F. Supp. 560 (1963) the court stated

at page 565:

an accused' splea may be accepted only if it is
made voluntarily and knowingly. And if it appears that
a"ilay plea is a product of coercion, either mental
or^ hysical, or was unfairly obtained or given through
ig r;ance fear or inadvertance, it must be vacated
or-4oF$ since it is violative of constitutional safeguards."

(Emphasis Added)
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The Supreme Court case of Boykin v. Alabama, 395 U.S. 238,

89 S. Ct. 1709 (1969) reiterates the position of Tatep, supra, and imposes

strict requirements for the determination of voluntariness. The Court

stated at p. 1712;

What is at stake for an accused facing death
or imprisonment demands the utmost solicitude of
which courts are capable in canvassing the matter with
the accused to make sure he has a full understanding of
whatthe plea connotes and of its consequence. ..

The "Boykin Doctrine" has been advocated in several Ohio cases including

State v. Buchanan, 43 Ohio App. 2d, 93 (1974), the court held as follows:

"For a waiver of constitutional rights to be valid
under the due process clause there must be an
intentional relinquishment or abandonment of a known
right or privilege. The waiver must be voluntarily,
intelligently and knowingly made. . . .* * * *"

Therefore, by reason of the aforementiond authority, due
process requires that the plea be entered voluntarily and
without coercion.
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(Emphasis Added)

In the instant case the defendant professed his innocense at all times

including the time of the guilty plea.

We now come to the testimony of Mr. Sustersic, attorney for the

defendant, which is attached hereto and marked Exhibit "A".

Mr. Sustersic, states that the trial court told him, the defendant would

receive consecutive sentences, that the trial court would only charge the

jury on "Felony Murder". Mr. Sustersic also testified the defendant was

being treated by a psychiatrist during his incarceration and the the court

was aware or should have known. Coupling the testimony of Mr. Sustersic

with other hearings at which time the defendant was present, you can reach

only one conclusion and is the defendant could not receive a fair trial in

Belmont County.

„-
The;questibn df whether Mr. Sustersic ever had his alleged discussion

with the Court or n"e3t;^ immaterial, because they were related to the
'

defendant.: Once haui^rg been related to the defendant his ability to enter a plea

has been Glouded and tl^ plea could not be voluntary based on the fact that every-

thing related to-the defendant would properly lead the defendant to believe he

could not receive a fair trial and that he was being coerced into pleading guilty

to a lesser offense.



page 6.

Quoting from the text of the defendant's statement of innocence at the

time of plea is of great importance as to what was in the mind of the defendant

and substantiates Mr. Sustersic's testimony:

"My attorney has advised me well and to the fullest of
his capabilities, but he i not wri[e the laws nor can
he singly change them. So, even though justice has to
e one, I on t ee justice has been one in my case. "

(Emphasis A e

Based upon the aforementioned, it is obvious that questions of law had

been expressed to the defendant by Mr. Sustersic. Further, that Mr. Sustersic

disagreed with the law and of necessity, we must look to the statement of

"Felony Murder" doctrine told to the defendant. Further, that justice was not

done in my case can only lead to the clear version the plea was not voluntary

but in fact coerced.

The trial court should have made further inquiry of the defendant based

on two aspects of the case.

1) Based on Mr. Sustersic's testimony, the court was involved in

coercing a plea from the defendant, the court should have inquired

as follows:

a) Were any statements by the court to your counsel prior to

entering the plea, a part of your change of plea;

b) Did the defendant feel he could receive a fair and impartial

trial in Belmont County;

c) Was the defendant under undue influence from his family, his

- cou[lsel, ;hiS..minister, the prosecution or even the court;

:d) `The coUrt.should have inquired into the defendant's mental

capacity to'dekermine his ability to voluntarily, intelligently and.., __....^

knowmgly efic r a plea.

On the other hand, if the court does not believe the testimony of Mr.

Susteric as to what the trial court said or did not, this does not alter the

situation. The defendant must rely on counsel. In this case, counsel testified

everything he stated in "Exhibit A" was related to the defendant and the defen-

dant had every right to rely on the comments by his attorney. Therefore, either
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page 7.

way the guilty plea could not be voluntary but in fact was coerced.

State v. Milanovich, 42 Ohio State 2d. 46 (1975), as pointed out on

page 50:

.. The procedural mechanism of obtaining a signed
statement that a guilty plea was voluntary cannot pre-
clude all further challenge; like any procedural
mechanism, its exercise is neither always perfect
nor uniformly invulnerable to subsequent challenges
calling for an opportunity to prove the allegations. "

Also see Fontaine v. United States, 411 U.S. 213, 215 (1973).

Most of what has been brought forth in this memorandum is not part of

the original record but are testimony under oath of the attorney for the defen-

dant at a hearing conducted on September 20, 1976 and are now part of the

record in this motion.

As stated in U. S. v. Mancusi, 275 F. Supp. 508 (1967) at p. 519:

"A mere routine inquiry - the asking of several standard
questions - will not suffice to discharge the trial court.
... The fact the defendant was represented by counsel did
not relieve the court of the responsibility of further in-
quiry. „

State v. Younger (1975) 46, Ohio App. 2d, 269, held as follows:

"Criminal Procedure - Grim. R. 11 (C) (2) - Guilty plea in
felony case - explanation of rights mandatory - statement
of court must be full and cl.ear. "

"1. Rule 11 (C) (2) of the Rules of Criminal Procedure re-
quire the performance of a specific act by a trial judge
before acceptance of a plea in a felony case. The perform-
ance of those acts is mandatory and not discretionary.

2. Criminal Rule 11 (C) (2) clearly and distinctly mandates
that the trial judge, before accepting a guilty plea in a
felony case, inform the defendant of his rights as expressed
in the rule and that he understand those rights and that he
is making his guilty plea voluntarily.

3. To insure justice, Criminal Rule 11 (C) (2) requires a
full and clear statement of those rights to a defendant.
That which is not explained is often not understood. That
which is not un ersto cannot be knowingly and intelligently
waive . Emphasis A )

Citing further from State v. Younger, supra

**** 'It is t)ea^... Rule 11 of the Ohio Rules of Criminal
Proc^^ure =ust be scrupulously adhered to... State v.
Griffayi(1971}^5 Ohio State 2d, 101, 111.
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page 8.

Court, State v. Stone, 43 Ohio State 2d, 163, wherein the
court statec -

"It should be noted that Crim. Rule 11 remedies the
problem inherent in subjective judgment by the trial
court as to whether a defendant has intelligently and
voluntarily waived his constitutional rights **** by
requiring the court to personally inform the defendant
of his rights and the consequence of his plea and de-
termine if the plea is understandingly and voluntarily
ma e" ****

Based upon all of the exhibits, the defendant's contention of innocence at

the time of trial, it is obvious the defendant's plea was not voluntary and that a

manifest injustice has been dealt this defendant. The court has the power under

Criminal Rule 32. 1 to vacate the judgment of conviction and set aside the de-

fendant's plea.

Respectfully submitted,

y einer
orn y for Defendant

WEINER, LIPPE & CROMLEY
505 South High Street
Columbus, Ohio 43215
Phone: 614/224-1238

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Set Aside Judgment

of Conviction and Permit Defendant to Withdraw His Plea has been mailed to

Mr. John Malik, Belmont County Prosecutor, Belmont County Court House,

St. Clairsville, Ohio 43950, this -L day of November, 1976.
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EDWARD G. SUSTERSIC, being first duly sworn, testified as follows:

DIRECT EXAMINATICN

By Mr. Jerry Weiner

MR. WEINER: May it please the Court, in Mr. Sustersic's posi-

tion as having been Counsel for Mr. Asher, up through the time of Mr.

Asher's entering a plea before this Court, I believe on June 11, 1975, that

I am going to be limiting my examination of Mr. Sustersic and asking him

questions which have nothing to do with the waivingof the Client-Attorney

privilege.

Q. Would you state your name in full, sir?

A. Edward G. Sustersic.

Q. Pnd your address, Mr. Sustersic?

A. R. D. 5, Willow Grove Road, St. Clairsville, Ohio.

Q. What is your business or occupation?

A. Attorney at Law.

Q. And how long have you been an Attorney at Law?

A. November, 1969.

Q. Are you licensed to practice law in the State of Ohio?

A. To the best of my knowledge, yes.

Q, Do you practice primarily in Belmont County?

A. Primarily. My office is in Belmont County.

0. Do you practice law with anyone?

A. With my wife Jean.

Q. :%lith your wife, Jean?

A. Yes.
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Q. Now, calling your attention to the year 1975, approxi-

mately March or April, were you retained to represent one Ronald Asher?

A. Yes, sir. I was.

Q. And over what period of time did you represent Mr.

Asher, if you recall?

A. From the moment he retained me until immediately afte

the entering of the plea.

Q. That would have been June 11, 1975, is that correct?

A. I believe that is correct.

Q. Now, during the course of your representation of Mr,

Asher, did you have any contact with the Belmont County Prosecutor's Officd

in relation to any type of plea bargaining; whether as initiated by yourself,

or by the Prosecutor's Office? -'.

F. I would say that, I think we must keep in mind there

was at least three additional cases, involvenlent in this case, involved in

this particular Indictment.

Q. 4Yhat were the total cases involved?

There was four against Ronald Asher, and four against

an individual whose last name is Childers, and four against Marshall Pridgon,

and four against Ronald 8tewart, I had been made aware that some bargaini Ig

as going on.

Q. Nhen you say you were made aware some bargaining wa

going on, wt-io made you aware?

A. Nell, obviously the Prosecutor's Office, and perhaps

some comments made by other Counsel in a particular case.

2:
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_ Q. Were you made aware I was doing plea bargaining with

the Prosecutor's Office in representing Cisco Childers?

A. I was not told that, no, but the facts would probably

lead me to believe that.

Q. Now, at anytime, did you enter into any plea bargaining

with the Prosecutor, Mr. Malik, or his Assistant?

A. As you are using that term, if it would be considered

bargaining, I had been made aware what he could plead to, what the a.lterna-

tives would be, if he did not plead to that.

Q. Could I stop you? I3ow were you made aware of what

he could plead to and wliat the alternatives were?

A. By the Prosecutor's comments. Comments I had with

the Prosecutor, or one of his Assistants.

to ?

Q.

A.

Q.

P.

When you mention the Prosecutor, who are you referrin

Attorney John J. Malik, Jr.

Talking about his Assistant, who are you referring to?

Charles F. Knapp, and possibly a Joe Livorno, but I

would say most of the conversation I had with respect to this case would be

with Mr. Knapp and Mr. Malik.

Q. Now, what were you made aware that you could plead to

A. I was told that, and I had asked on numerous occasions,

that the only think he could plead to was the same thing all the other Defenda

could plead to, and that is Murder.

Q. A11 the other Defendants? Whom are you referring to?
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A. Other Defendants in the Indictment, Childers, Pridgon,

Stewart.

A. When you use the term led to believe, it was represente

to me they would. So far as what I was led to believe, some of the facts of

the case, as in any case, would leave doubt, but I had a.ccepted the fact, as

that representation was made to me, that is the way it would be.

Q. Who made that representation to you?

A. The Prosecutor, and I so informed my client.

Q. Were you led to believe all three Defendants, Childers,

Pridgon and Stewart, were going to plead guilty to Murder?

Q.

alternatives?

entering that plea was that he would face trial and, say, successfully, defen4

him on the issue of aggravated murder or murder, and i(fihe:possibility the

Jury returned a verdict of involuntary manslaughter, aggravated robbery or

burglary, as well as the kidnapping, the sentence would be consecutive. I

so informed Mr. Asher, whicli would mean he would be denied his freedom

three times as Iong, by even successfully, being successful in Court on the

issue of aggravated murder or murder. - ^ .

Q. Now, who made this type of a representation to you?

A. Seems to me that I was made aware of tHis...bearing in

mind this is about a year and a half ago...

Q. Y es.

A. . . . probably by my observing the two cases that went

Now, you mentioned alternatives. What do you mean by

A. Alternatives to entering that plea? The alternative to

I
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believe it was made to the two previous Defendants. I wanted to verify that

position. My wife and I approached the Court, Judge Iddings, in his cham-

bers, to determine whether or not that is the best position Ronald Asher

could have found himself in. After being affirmed that would be the best

position, I so advised Ronald A.sher, so he could make an intelligent decisio

Q. You say ycou had the conversation...

THE COURT: I want to know the date and the time and the place where I

ever mentioned to you that there would be a consecutive sentence if this man

stood trial and was found guilty. You are under oath.

A. I appreciate that one hundred per cent. It would have

been approximately oneweek prior to Mr. Asher's entering the plea, and I

believe in addition to that, I have had discussion with Mr. Malik, and it was

perhaps confirmed by Mr. Malik as well, that would be the alternative. I

so informed Mr. Asher.

Q. Now, was there ever any discussion of the murder feloq

A.

Q.

A.

Felony murder?

Felony murder.

Yes, there had been. The talk had continued throughout

the time from the Indictment until sentencing. Yes, there had been.

5

P34



murd er ?

Q.

P.

Q.

A.

With whorn did you have any discussion as to felony

I discussed that both with Mr. Malik and with the Court.

And do you recall when that was discussed?

With Mr. Malik on numerous occasions throughout the..

I won't say every time we worked on the case together. ., but on numerous

occasions when I would viant to see what position he, could put Ronald Asher

in. I believe it was also discussed at the time just before Indictment. I

came up,.. first, I went to Martins Ferry, found he was no longer there,

and he was being indicted here, and I spoke with Charley Knapp, expressed

my views, and it did not apply in this particular case, or in any of the four

cases, again shortly before... perhaps a week, week and a half before... I

approached the Court and asked the Court what the Court was going to chargi

Q. Did the Court indicate to you what it was going to charge

A. The Court indicated it would be charged under felony

murder,

MR. MALIK: Which Court?

A. Judge Iddings.

Q. Did you relate that to the Defendant?

A. Yes, with my dissatisfaction with the acceptance of

that doctrine. I think we must bear in mind the new law of aggravated

murder and murder was perhaps almost a year old, and there was no case

law on that. I believe, to the best of my knowledge, the Belmont County

Prosecutor's Office may have gotten their interpretation on felony murder

doctrine as applied under the new laws from you.

6
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Q. There was a conversation then that involved myself also

as to the defense of felony murder?

A. I asked for their authority, as I couldn't find it.

Q. They used Jerry L'Jeiner as authority?

A. You as authority working on manynumerous capital cas s

in and around Columbus and the State of Ohio, the only authority that Belmon

County had available. I didn't agree with you though, I am sorry to say.

Q. Was that related to Mr. Asher, was the conversation

that you had with Judge Iddings related to Mr. Asher?

A. Yes.

Q. As to that?

A. Yes.

Q. Was that your interpretation that there would be no char e

on any lesser degree as to murder, but strictly felony mu,rder?

A. That was my interpretation. I advised Ronald Asher tha

was his alternative. If he disagreed it would be incumbent on the Appellate

Court to overrule the lower Court, if he should be found guilty on murder or

felony murder.

Q. Now, were you ever told by the prosecution that either

Marshall Pridgon or Ronald Stewart had ever changed their stories involving

Ronald Asher?

A. First of all, I don't believe there was one story. The onj

story or stories I was aware of were those stories that were reduced to

writing and submitted to me at the time of my discovery procedures under

Rule 16, including the Bill of Particulars, and I know of no other position

y
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those particular individuals may have taken or may have had with the Assis-

tant Prosecutor or the Prosecutor.

Q. Had you ever madeany attemptto talk to either Pridgon

or Stewart, to interview them what they would testify to in Court?
and

A. I realize I am under oath/with respect to Ronald Stewart,

I may have, but I can't honestly say one way or the other. It is highly con-

ceivable before Counsel was appointed I may have had the opportunity, and

certainly no insult to Mr. Asher, but I couldn't tell one black man from

another under that stressful situation. I don't know. With respect to Marsh4ll

Pridgon, Marshall Pridgon was housed with Ronald Asher. I had made requ^

upon the Sheriff's Department to separate them, so I could talk in confiden-

tiality with Mr. Asher. That was never met. They were housed together

continuously. iNhen I say continuously, I mean on the same floor, and there

were times when Ronald Asher, because of his me ntal or medical condition

was not coherent. I was called to the jail to try to appease or pacify the

situation, so things would stay orderly. Pridgon and I may have had some

words, but so far as any statement withrespect to what he did...

MR. MALIK: He is not responsive.

THE COURT: He hasn't been responsive to hardly any question. He could
to

answer yes or no/some of the questions,

Q. Let me ask yozi this: <xAien did you learn that Cisco

Childers was not going to plead guilty to murder?

A. ',Nhen I read it in the newspaper.

Q. That would have been after June 16, 1975, after Mr.

Asher pled guilty?

si

8
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A. Yes.

Q. When did you learn that Marshall Pridgon and nonald

Stewart stated that their original statements were nottrue?

A. I suppose I read that in the newspaper as well.

Q. That would again be after Mr. Asher pled guilty?

A. Yes.

Q. I believe you stated that Mr. Asher was going to a

physician, is that correct, during the time he was incarcerated?

A. He was being treated, attended by numerous physicians,

Q. YTIa.s he also being attended by a psychiatrist?

A. Yes.

41. Was he being attended by a psychiatrist until the time he

entered the plea? A. Yes. I believe his last visit may have been...probably

the week before he entered the plea.

MR. WGINER: Thank you. I have no further questions.

CROSS - EYAMINATION

By Mr. John J. Malik, Jr.

, Q. Mr. Sustersic, you stated that Mr. Asher was receiving

psychiatric treatment, and I assume that psychiatric treatment was rendered

at the Belmont County Jail?

A. No, sir.

Q. Where was he receiving psychiatric treatment?

A. At the Bellaire Clinic, being taken there by Belmont

County Sheriff's Department.

33
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Q. At the time he was incarcerated at the Belmont County

Jail and being taken to the Bellaire Clinic for psychiatric treatment?

A, That would be correct.

A. 'Nell, perhaps half of his stay at the jail.

. Q. Was he also being treated by medical physicians for

medical reasons?

A. Within the jail, but not outside the jail.

Q. Do you know what was wrong with him medically, or

what he complained to you at.least?

A. The jail took care of his medical care. I am not sure

of his medical complaints.

Q. You said the last bit of psychiatric treatment was receiv c

,. ....i^;;i
by hiin at least one week priorto enteriAg his plea on June.11, 1975?

A. I saidhe last saw the psychiatrist the...I don't know

when the termination of his care, Ronald Asher's care...

Q. Do you know what the diagnosis was?

MR. WEINER: Objection.

THE COURT: Sustained.

Q. Thank you; Your Honor. NIr. Sustersic, Mr. Asher

pi

was receiving psychiatric treatment, and this was known to you, and yet you

permitted him, or perhaps advised hirn, to enter a plea to murder, whilehe

was under those circumstances, is that correct?

MR. WEINER: Objection.

'THE COURT: Overruled.

10

Q. This went on for a period of how, long?

0

0
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as well.

Mr. Sustersic.

A.

Q.

A.

The Court was aware, or should have been aware of it,

The Court was not representing Mr. Asher. You were,

I had checked with the psychiatrist after P,onald Asher

wanted to enter his plea to determine whether or not he was capable of enter

ing that plea. I had been so advised.

Q. And you can interpret Statutes, as a matter of fact, are

trained to do so?

A. Yes.

MR. WEINER: Object. Move that this be stricken as hearsay.

A. It ishearsay. That is the only way I can answer.

THE COURT: That part will be stricken.

Q. Now, you are an Attorney at Law, and as such, you are

authorized to practice criminal law, as well as Civil Law in this State?

A. That would be true.

M

s

Q. And you knew the felony murder rule was a recent statut

passed by the Legislature?

MR. 1VEINER:

A. No. That is not correct. That is not correct.

Object.

murder law.

Legislature.

MR. 4VEINER :

A.

Q.

I object to anyone's interpreting, interpretation of felon^

I asked you if there was a recent law passed by the

Objection.

1
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THE COURT: Overruled.

A. When you say recent...

THE COURT: Under the new criminal law.

A. Dating January, 1974?

Q. 1974.

A. I was not aware under the rules of January, 1974. The

felony murder doctrine...

Q. Or purported in 2903, 02, as I^ecall, is then what pur-

ported to be the new felony murder?

A. Not to me.

Q. What does it say?

A. If you show me the book, I will read.

9. I can read. He was indicted for aggravated murder,

murder in the perpetration of kidnapping and robbery, is that correct?

MR. WEINER: Object. It is not his interpretation.

MR. 1NMALIK; It is the interpretation he is giving of others.

TI3E COURT: You opened the door.

MR. .VEINEI2: Not to this.

THE COURT: He volunteered it, if you didn't, in response to

one of the questions.

MR. WEINER: I think he volunteered what was told him by the

Court and Prosecutor.

MR. MALIK: He is representing Mr. Asher at the time he is

blaming everything on us.

A. I said I disagreed with that position, and I still do.

0
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12

P41



Q. You were advising Mr. Asher what he should or should

not do.

A. I did think that was my duty.

Q. Tell the Court who approached who on the method of a p

in this particular case. I would like to hear that again. You indicated that

sought you out.

A. No, I didn't say that.

Q. Did we seek you out?

A. I don't know if I understand seeking out. We had com-

munications.

Q. And ask you to please come in my office for the purpose

of entering a plea on Mr. Asher's behalf?

A. Of course not,

So tlien, apparently you then approached the Prosecutor

Office?

A. Of course not.

Q. You didn't?

A. No.

Q. Vle never got together?

A. We talked on numerous occasions. I think the first time

of conversation is shortly after Ronald Asher turned himself in. He wanted

to talk. I advised him not to talk to you.

Q. When did the conversation regarding plea bargaining tak

place?

A. We never used that term. I asked you, after I was awa^e

13
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of the fact that Stewart and Pridgon was entering a plea to murder. I felt

there was certainly a difference in Ronald Asher's case from their ca.ses, I

asked you if a plea would be offered him, what that would be. The informati

all four had the same, and the other three were made.

F. When or who told you all four people were going to enter

the same plea?

A. Numerous occasions.

Q. On numerous occasions?

A. Yes.

Q. You were psychic because I didn't know this myself until

MR. WEINER: Object and ask Counsel's remarks be stricken.

THE COURT: Sustained.

Q. With regard to this consecutive sentence, when did this

conversation with Judge Iddings occur?

A. It would have followed a conversation I had with you.

Perhaps his memory is better than mine. I have been away from this over

a year. It would have been a time you indicated to me if he stood trial, that

the Court would impose consecutive sentence on him, and that consecutive

sentence would have been niore than if he just would enter a plea to murder.

I then approached the Court to confirm that. I am not sure of how much dis-

cussion, but it was confirmed to me that was the situation it would be, con-

secutive sentence.

Q. That was a situation or a possibility?

A. No. The situation.

The situation?
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A. That's right,

Q. The Court informed you that the Court would impose

consecutive sentence on Mr. Asher?

A. The Court, and so did you.

Q. And I did too?

A. Yes.

Q. And do I impose sentence? Does the Prosecutor impose

sentence?

A. You know that as well as I do.

Q. I do not.

A. But in plea bargaining, you find out what the other positiQi

s going to be.

Q. You were given an alternative to enter a plea of guilty to

murder under the new law or go to trial, were you not?

A. I don't know if that is an alternative, but it is two choice ,

Q. Which were what? Either plead or go to trial?

A. My intention was to go to trial all along.

Q. I am approaching from the standpoint of privilege, You

were given two choices, either plead guilty to murder or go to trial as the

Indictment...

A. My intention was to go to trial for him.

Q. Why didn't you go to trial?

A. Mr. Asher chose to enter a plea.

Q. Nould you please answer the question. The question can

be answered yes or no. Were you given two choices by the prosecutor, eithe^

- ^;

y C7

AI

i5
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plead to murder or go to trial? Answer yes or no.

A. I wi11 answer yes if I can qualify.

D4R. IvEINER: He can qualify an answer.

Q. Those were the alternatives given to you?

A. Those were given to me, quite obviously, of course.

Q. They were given...

A. No, they were not given.

Q. Were they related?

A. Those were alternatives.

Q. They were told to you?

A. I don't khow if they were told.

Q. How did you find out?

A. How did I find out? If you don't plead, you go to trial.

Nobody has to tell me that. I am smarter than that.

You chose toplead guilty to murder?

A. If you w9111isten, I never chose to plead. That was Nr.

Asher's choice. I wanted to go to trial.

Q. He chose?

A. After he chose... . - "

0. I thought Mr. Asher said he wasn't guilty.

A. Whether he chose to enter a plea and whether he was

Q. Remember having prepared the amount of possible time h1

Asher could have gotten, had he gone to trial and been convicted of all these

charges?

16
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A. No, I didn't prepare that.

Q. You didn't sit down...

A. No. I was told he would get consecutive senteaces.

Q. Hythe Court?

A. By you.

Q. Was this told in Mr. Asher's presence?

A. No way. I informed him what he was facing. I disagree

wholeheartedEy with Court and with Counsel., but that if the Court would so

charge on felony murder, he would have to fight it on appeal if we were to

P.. I don't know. I can't remember. It would not have been

told by the Court in Mr. Asher's presence but it may have been told by you.

He would have to testify to that. I don't know. I relayed to Mr. Asher...

Q. You in no way attempted to get Mr, Asher to plead

guilty to this charge?

look at the odds: If it wasn't a clean sweep, he could have been caught on..

Q. Which were those?

A. The four, the aggravated...

Q. How about kidnapping?

A. I think this might be getting into confidentiality. I was

saying with the odds, with the felony murder doctrine...

Q. You have an Attorney representing you?

A. Yes.

Q. I assume he witl enter an objection on your behalf.

MR. McGEARY: I don't think...I assume Counsel for Mr. Susterslc

17
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can claim privilege. My interpretation Mr. Sustersic has said what his

opinion was with regard to the charges against, his client. We haven't talked

too much from client to Counsel.

THE COURT: I understand. . . .

MR. MALIK: At this time, without excusing Mr. Sustersic, I would like

to have a short recess with Mr. Weiner and Court and perhaps any Attorney

who might be representing Mr. Sustersic.

R E C E S S-

THE COURT: Gentlemen, from the evidence that has been adduced in this

case which has cast a reflection upon the Court, this Court does not feel

that it should sit in judgment in this case. The case wiIl be continued to a

future date and perhaps a foreign judge will be assigned to hear this man's

testimony of Mr. Sustersic, we would move that the Court issue an order su^

Motion. The Court will use every effort to have it assigned at an early date.

MR. WEINER: May I make a Motion to the Court? Based on the

sponte granting a new trial for Mr. Asher. Testimony would certainly by

all means indicate there was not a voluntary and intelligently made plea of

guilty at the time back in June, 1975 when Mr. Asher did in fact make and

enter a plea.

THE COURT; That Motion will be overruled. O

9s
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1, L!lice W, Reilly, Asst. Official Shorthand

Reporter in and for Belmont County, Ohio, hereby

partial
certify that the foregoing testimony is a/transcript of

testimony taken during the partial hearing of Defendant's

Motion on September 20, 1976, before the Honorable

William Iddings, Judge of the Court of Common Pleas,

Belmont County, Ohio.

Alice W. Reilly, Asst. Official Shorth ^ d Re-
porter, Belmont County, Ohio. ^
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t;Vi &Ii B"
June 11, 1975

(DEP'ENDliNT'S PLEA 1ND SENTENCING BY THE CCU7

PlIR. SUSTERSIC: Tour lionor, the Defendant withdraws his form

Plea of Not Guilty to the indictable offenses, all of them set forth in the

ment, aslvell as the spocifications, and if the Court would accept a Ple;

Guilty to Iviurder, cvhich is a Lesser Included Cffense under the Indictmc

THE COURT:
Dc you wish... do you have any statement to mz

MR. bIALIii: No, Your Ilonor. Since the Defeadant hasente:

a Plea to R. C. 2903.02 ::hich is the crime of R:urder, a Lesser Include

Cffense,'State wz11 move that the R. C. 2903. 01, sub-Sections A and B,

gether with the charges contained In Lhe Indictneat, of r,gb'ravated Robbe

and iLidnapping,be disroissed.

THE COURT: btay be done, . " .

Mr. Asher, you maystand. Your Counsel lias wit&dral,m

former Plea of Not Guilty to the charge in the Ladictr,'ient, andhas entere

Plea of Guilty to a Lesser Included charge of hi.urSer. Did you enter that

plea voluntarily? " ' - "- :

• A. Yes, sir. . • .

Q. Do you ur.derstan3 fuUy the nature of this charge

A. I understand it, - ' - --• -- - .

Q. Do you understand the maximum penalty involved?

A. It's been explained to me, - "

C?. Do you understarid the Court may sentence you today?

11

A. Yes, sir.

Q. Do you further un3arstand that if you stood trial by Jur

that the State of Ohio must find you Quilty and prove you GuIILy beyond a



i
reaEOnabie douLt' Cndcraa;uid timt7

. f . Yes, sir. . . . . . .. . . . ... .. .. . . . .

G. Y'on f:ir: er :.nderst_ni if you stood trial that you have a

right to conlront the .: te s u-itu<^sses7 LTader=tand that?

t. Yes. It'G aZl be :: osrla'I>r_d to me. . .. :.

- G. I ar: e;cpLaintng it to you aoain. You fnrther understand i

you =tood trial, you cou_d subpoe.na. .-;itnesses os your b--half? Understand,.

ihat would testify for you7 . _ -,_; ,_ • . - . .

A. Yes.

r:.nd thzt if ycu ntooc'. trial, thot yov would not have to testi

LTnderstand that?;. . _ . . . _ . . - - • - --

.. A. Yez. .. . .. .. ._.. . .. •

I-Fctv, a P.:.itioa hcs becn p:ee°ntcd.to you nfiieh eaplains

your constitutioaal rig?as ancl the nature 4nd e-tent of t%e charge. Has that "

been iully rcad to ycu ty your Counsel?_

^ . I rcad it n:yself.

ar;. Yoa fuIlyimc:erstan3 the contents of tii at Petition?

l . ^ I al^:nk so.

Q. : f. nd did you siSn 4iat Petition?

A.re you -,; illing to siga that PFtition?

, . . . A. No, not ,'et.^

A. Yes.

DlrZ. lrt4LLT{::. ^^ Ed, iriIl.you have the Petition signed?

1\4R. SUSTERSIC: •_I .ri11 Prcocnt t:T Petition nolv if It is agreeablo n'

che Court..



THE COtiRT: ' -• Yes. I:ave it e;:ecuted, ... By uirtue ot the law

of Chio, AIr: Asher, no person slsll pu.-po:;ely causs the death of anotoer,

S•ihoever violates this 9cntion is Guilty of i.'srdcr and shall be incarcerated

for aot less than fifteen years to lifein prieon. '- -

- -- Do you have any:hL-.g tosay beforc the sentence of the Court

is'procouiiced against you? Y"Diti rray bc seated, L` you do not v-is:z to speak,

a7d youi• Counsel inay-cpca'^: for-yoc; `'-

(tT.'I3EPEIJR:h;'Counsel for Defendant and Defendant

.. ` ccafer:) .. -. ...e*.=.^

b:R. SUoTEEiSICv"°- '?'oiw' IIonor, the Defenuant did wish to address the

Court,-had writtc:i itoi;t; and he v;ss going to read it tc the Court, but states

lie is unable to at t.hic tir:.e, because 'of the feclirigc he ::as, a^d iias asked

me to read it on his bcnalf: Iain not Sl.:re if i can rcad it any morc t`icn

N%•ihat he could. - - . . - - ' _- - -

it ia dated foday and states: "r would only Iil:e w say this to

Pb•1

the Courtand Fi o^ectitor:' -"Oeizg o: sonnd mind;I'm ezvare 'of the rezity of

this situation.=?. maii's l;.tehas tecn•takea nnd'ju'stice must*iie'done. I've

entereda plea of Ci-,fity io 7i,turder, 2nd De^ree: `^ecanse ot this, the rcality

of tnewfiole'case as if noi;; st^an^s,'-^^..en `^YioIplsye3 ^^opartin the takingof

Mr. Thoa:as Carae3-t's1i:e..l.lit of coirse fho isn't£ne issue ;^y loager.

I want everyone l7hcvjork23 on this cz`sc to k:7oiv tflat I feel no malis to^;ard^

aayone,-` I'm sorry a man IosihisliSe Lz suchancedless r.ay. If I co-^ald ha

preveate3 it in any ;vay, God kiiotds'aszny ;•.-iUiess I-owld have. Sut I haven'

the pov.er%-to read ot5er niea's L.inds. A"_y attoinzy has advised mo rrzll and

to the fullest of his ca;:•sbilitics, bet he3id_n't ^f.-ite the lans; :ior canlhe

fi j;{ U
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Einlg?cly d•ange them, So(Even though justice has to he done I don't feel

th: t justice has beea dcne in my case. Eut I've learnt to accept the reality

of things and surv-ive on hope and faith that a better world is coming. Also

at this point, I'd like to say that Cisco Childers is innocent of any part in

the death of Rir. Carney. I don't know wilat liis fate will be, but he and the 4h

te;o rnen char-ged in this case are you.nger men snd stil2 have chance to do go¢d

erith their Iives. I hope they do! As for me? Ri6-ht now Ifee7 like Vm the I^n

Iiest man on earth, so I'll accept my fate like a man.: I'll strive the rest o

my life to maintain the yood that is In me, not so much for myself a.s for v,rzf

;'('anda and our kids. I forgive those wiio slandered me and Iiked to protect

themselves. I'm gosg to enter prison with ps open mind and rr;ll make the

most of my time with the faciities there, I'd like to thankmy new fo- ,̂ad frieni

Ed and Jean for your loyal support.

Oh,. one final thing I'd Iiketo say, in the Iast 5,months I've

been locked up b^_,t I b.ave also managed to finally find myself. I've found

new values, new hope. Even though I know by making this plea I am brand?n2

_myscif a murderer, I also knovv w3thin me, in my heart as tvell as my rnind

I've never killed en, ono-or been a part of anyone's death, so evea though

this been anightmare for md and myloved one's I've gaiaed somerrisdom

from it. I gave mysel up because I.felt justice would preva31 and the truth

would set me free, but on].y God has the truth, so may God be my trne Judge

I%.iR. IFiALIK-

T?-?E COURTi

Statehasnothing to eay, -.

H'Lr, Asher, you may stand.

It will be the sentence of the Court that you be taken from Lhe

iar of this Courtroom to the Eelmoat Cou.nty Jaii znd N°,ith!n fivo days be±-



taken io the Correctional Institute at Chillicothe, Ohio, there to remain for

not lcss :h2n fifteen years to life imprisonment, and that you pay the costs

of prosecution. You may be remanded to the custody of the Sheriff,

CERTIFICATE

The foreooing Transcript of Proceedings is a transcript of

verbat_m s':lo;iiand and stenotycenotes taken in open Court during tie heari

of Defendaiit's &lotic.ns ar4d Defendant's Plea and Sento^cing by the Court,

_ogefher Nvith the exhibits attached, and constitutes all the evidence taken

duriag these pr oceedinlga.

Oiu.icial Shorthand P.eportest ^elmont Co.,

County, Ohio.

CERTIFICATE

4L:--iEREUPC;N, the Coart, after due consideraticn, fo-und as

appears of record herein, concorningsaid matters;

AND THEREUPON, end vithin days thereafter, the

Defendant .`iled his Notice of Appaal in tariting,

l•NDNOI9, Defendant presents S:is, his true Transcript of

Proceedings herein, and prays the Court that the eame maybe corrected,

signed, see.led and allowed, ufiich is accordinply done this ciay of

.A.D., 19

g

Judga of tho Common Pleas Court, Eelmont
o"M y, n o

41.5721(t^^ni'
I

11 6 t^^ ^ "^9^ 41
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case?

Q. Do you have any facts, or do you know of any knowledge

of this case vjhatsoever?

A. Idonot.

Q. Were you here on the day of the Gcand Jury?

A . I was.

.\

Q. Did you accompany Lt, Shrodes, Charlea Bell, and Paul

Canter,,I am sorry; Chief,Slirodes7 "- '

---- "A. There was quite a few of us out herd. Could you,., those

four were here I think. No, Patrolman Bell wasn't.

Q. He waan't here?

. .. A. No, sir.:

MR. SUSTERSICf I haveno further questione, No further ividence.^

Court wi7.1 consider this case aeid take ;t cr,dae

advisement,
ranJ ,.._w.:c43 . .

MR.:.SiISTERSICc^;^ I cvould like'to make closfng remarka, At the

beginninbo-ie heOing I had indicated to the Court the test that is to be

applied.

A. I did not,' '^-

Q: Have you in any way aided inthe investigationof this cas

A. I have not. ^ -^ .. - .. ...-. . ' . . ^ .

he`: way that Mr Aaher eould be denied bail in this

particular case and his freeiloui in any litigation is if the Court is of such

a firm eonvietion that the presumption ig great that he'purposely eaused the

death of Thomae Carney," ' ^-- •-^ • ^ ° ^ -^= ''^ £^^ ^^

?

DEF,

RST:

35. 1



The evidence._the Defendant attempted or did elicit from the

I^itness on the stand, first of all, points out, he did not order it. He tivas

not there in the car. The car was_closed. He did not have the gun, and that

the theory has been that the_ death was accidental, and that witnesses, peopl

yupposedly were there,. excluding_ Mr. Asher, had so indicated, it, and that

no testimony has been put on by the State; that there was if any purpose to

kill Mr. Carney but more particularly that this Defendant has purposely

taken his life, there is no evidence whatever to that contention.

In light of that, aside from the community sentiments, he

has the right by the Constitution and by the Laws of this State to be free on

bail, so he can adequately prepare the defense and assure the Court there

is no reason to believe he won't appear. He has appeared, much to his publ

disgrace, to clear himself of the charge, and citing State vs. Woolard,'the

test is after hearing the evidence beforlhe Court on this day, if the Court

would grant his new trial, grant a new trial for Ronald Asher after a verdict

on the evidence presented to this Court today, if the Court would order a ne

trial, the Court must put this man on bail now, so he can be free to prepare

his defense.

MR. MALIK: I think that by the Indictment itself that this

,^
V death of Thomas Carney on February 28, 1975.Court can take notice oiutv

That was te9tifiedNEo onahwstand. In addition to Mr. Asher, we have also
. . . _, .:_ ^..

charged three othez peop^ej:n this crime. They were all similarly charged

in a joint IndictxneaYi char" each of them with Robbery, Kidnapping,

Aggravated &Iurder,-and Murder in the Commission of a Felony. There ha

been no evidence to go into any of the aspects of the Robbery, Kidnapping,



kje Felony A.urder rnle as such; and it has all been directed, of course, to

.1,ggravated Murder in and of itself; i thiiak the preb`liinption that the Indict-

nlcnt carries is still... it still remains. That's all.^--

^ Tlig COURTe Court will take this matter under advisement.

In the meantime 'he Defendant will be remanded into the custody of the

Shcriff.



90^

i

(DEFENDANT'S MOTIONS TO SUPPRESS, FOP
DISCOVERY, TO EXCLUDE THE PUS;.dC, TO

G c$ TO CHALLENGE THE ARRAY. AND FORMl. .DI..
CHANGE OF VENUE - FIRST SESSION)

^.

The Defendant has filedfive separate Motions.
MR. SUSTERSIC:

think the Court was already in'ormod that one witness ts not available today.

tive would ask that Motion be continued until Wednesday, if it is agreeable

with the Court, with respect to change of venue . With respect to ttie other
. _.. . . . : . . , r ::::.; : . ,

Motions.... - .: . .. ... . . . . . .:. _. . - .

TIIE COU8T2 How are you going to proceed?

c The Defend2nt would liY.e to proceed with his b.otio
MR. SUSTERuICt

MOT:
to Exciudethe Fablic, being that is probably the proper order.

THE COURTt
That Motion vrill be overruled. O^

NeR.
SUSTERSICt I would like to call the Court's attention to one

aspect... -- -." a tn.

THE COUP.T: Tt},e wiU. not be any photographs taken in the
l O.

Courtroom oi• the CcS:i'rt Iloitse.. This is a public trial. This is a public
^ [T`L

hearing,

MR, SUSTERSIC« It'ii§one in Federal Courts for the si.mple reason

what comes out at the pre-trial hearings may not be admissible in evidence.

If the public has been ellowed.to hear it, they wi.ll be prone to form an

opini.on that had it never been presented to them in the way of pre trial.

they would never have formed opinions These are proceedings at ivhich

time elements can come in which have nothing to do with the trial of tha

case.

It is permitted, the American Bar Association, La Standards
". . . ...'_. ....•. ... °^.^:: ii I ' '':r. ..^..y . -. .. ..+1. -, '. r { r.: . - .• ,`.. -.. ^ : . : . ..-^.. rt . .

d?-elatinp to-Feir-Trial-e^3d R2eordsr^t^ard 3lrthat alI Cout^s adop^ 97:
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s rule urvder wliicii pre-triei.hearings sueh as Bail Heariings or :Utotions to

guppress may be held in such manner as to exclude the public on 114otion

of Defendant on the ground that... the hearing may disclose matters that

,5-iIl be inadmissibie, wliethei or not evidence at the trial; and therefore,

likely. to interfere with his right to a fair trial by an impartial Jury. It is

for the protection of Defendant that he can liave a fair trial, I think the Co

is aware there ig much written on this particular case. Perhaps the public

has already formed an opinion; what ie said on the remainder can very we

deny the Defendant of his right to a fair trial rega.rdless of v,#iat the prospec

tive Jurors may say, as far as their prejudice.

Ti3E COURTi What evidence would be presented that would proba

aot be admissible at the trial?

A4R;•SUSTERSIC:"- Ona Motion to Suppress any statements made, the

fact th:4 9.tatirinents^had been made,
,.W cr.:-

THE CdUItTs _ v Then any statement made by the present Defendant

wouli^idt be admissi.+2e^i

MR. SUI-RTtRS?;Cz 7^1 *'; At the trial?

THE CO;f3E'PYAt the trial.: I don't belteve it would be admissible

MR. SUSTERSIC: " It can be if the Defendant is prevented because of

fearing the publie may IeaFn of fi!s statament;-he wouldn't beable to deafon

that aspoct; Perhaps the content8'tvoald reveal whether the'statesssent`was

iiiade volvntarily or not. LikeiViselon the E111 of Particulars,.^.

THE COURTe The Supreme Court of 00iotias held in the matter

of public trial or a public hearing.you could not`esclude the public. That



ibj

in cases siunilar to this

diceyo^' case,:

SUS'r1P,SIC:

TiiE COURT:

MR. NlALIICt

case, I don't want to do anything that would pre-

- Ttiat ieDefendant's argument at any;ate...,

Prosecutor have anything to say7.,' ::,

Ei%ith respect to that particular aspect, the Suppres

of Evidence at a Pre-trial Hearing,,,tive might call it the evidence that woul(

be testified to on a Motion to Suppress.,,the taking of that evidence, the

tnldng of the statement of any Defendant, any individuals, co-conspirators

who mipht vr_sh to t®stify, t,'zey will begiven at the trial as well, and the

Jury-will.hear those statements, : :::..,,., ,, " _ _ .. - _ - • _, _ _

TiiE COURTt Dy.the same token, at a Preliminary Hearing,

I cannot see.where the contents of a statement would be relevant to be read.

I don't think it is necessary to read the contents of dhat statement. The only

4

purpose of a Motion to Suppress is vihether or not thts stater.zent was made

voluntarily and the Defendant was apprised of his constitutional rights, The

contents of that statement will not be revealed in this hearing,

It Is incumbent upon the State of Ohio to show that it was

voluntary, voluntarily made, and the contents of this statement are not

going to be revealed at this hearind. If there is a statement, and I don't .:-.,-n

knowif..':i::

hiR. SUSTJ^RSIGi-

rd)

"^j. . _. .._ : .I. ': _._.. _ . ".. .:
l n

' !i`he contents of the statement can very weli disclos

as to wh®tt er:or not it ssAs&oluntary, , That is,exceedingly damaging if it ,

Should be pnt 1dtoPi6videntl&before the public.,- c,_

TI3E COURT: :.; •:^ •,- ,

that ie relevant today.

Thecontents of the statement,_ I don't see yfhere$

It is whether or notthestatemenF was voluntarily_. . , -.

ioa

39,:,
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;dR. SUSTERSICt It is w'hether or not the Court caneoclude the pub-

lic from pre-trial hearings. I am eontending the Co.uit can in the interest

of preserving a fair trial for Ronald Asher e;:clude the public from pre-trial

hoaringe. . _ . . . :

THE COURTx I;axn goingto overrulethat A4otion, .

„,.- .. ... By the same tokCn, irrespective of ti,hat is testified to today,

the statements are adanitted, It is not suppressed.. The press has a right_:

to go to this Sile.. There fe no way you can:.,this is a public file, There

is no way I iatow of you could prevent the press froni revievving the file^_

MR, SUSTERSIC:. We have.$ept aIl other statements to date out of the

TIiE COURT.t ?._,^ But the contents of these statements should not be

revealed,here today. It is merely a matter of vinether_orpot they were

givea ^ralixnta'rily. I speak to Counsel7 .
^

( WIIEAEUPOPI, Court and Counsel confer at Bench. ). ,-,

MR. S6S1EIi„$IC: Defendant's second Motion is a Motion to Challeng

he Art•ay1. a.m .•_ V. A10

Rule 24 G of the Onio. Rules of:.Criminal Procedtu'e is relevant

at tlits particular atage. Rule 24 is a rule pertaining to trial jurors and.

Rule 24 G states as its capption ''StatementofProcedurein First Degree

R9Urder Casess reading from,the law, Rule 24 0, "Untit January 1, 1974,

a Defendant charged with first degree murder,_ except.a Defendant.-charged

with violation of Revised Code 29Qi, Js;vr Revised Code 29Q1.10." and goes

on pertaining to tho assassination.of a President oF Governor, "shall. not be



entitled to the special venire provided inRe.3sed Code ---945, 16,

It is Defendant's contention t^.t, first of a11, that Language

is somewhat ambiguous to perhaps what It m.eant to eay, that is, by the first

word, "until." I think the Court is cogpizarA tSese rnle^ e-nme in effect

January 1, 1974, and it eould not possiblya: ply tb anyh'jing that was prior

to January. 1, 1974. It is Defendant's conter3ion until January 1, 1974 refer to,

commending vrith until, means the same thing as January 1, 1874, The effe t

of this Section is to abolieh the right of specis.l Ventre fa Aggravated Murder

cases; which was the only type capital offense that was entitled to special

venire under the Statutes aB presently written. Why shanid this be the pur-

pose? Perhaps in the past, it has become quite apparent In this particular

class of cases, the venire are specifically told in advance vTnattype qase

they are going to be hearing,,. what Defendant is involved. In this particula

case, all of the venire, pro3pective Jurors who were altve or who haven't

moved avtay* have been served some as far back as A4ay 13th, 'well over a-

month from the date of his trial. During that period of time, they have had

aa opportunity to form an opinion, to hassle it out with neighbors, to inform

neighbors they are going to be on a particular Jury, and t.heir neignbors.

perhaps atE ir?pting to ikiIii'eace them. They have to go baek to their friends

neighbors; q d ietative= ^fiiN justify vvnat they did. Perhaps their decision

was based en the d'act theW-reputatioa woild be at stake more so than the

guilt or innoce}}ce'f theia-Daendant..

' " .^
.+ TIX`particular type of Subpoena, of Summons served upon:,t

them I have marked as Z;xhibit A and veryclearly advertises to the array

exactly what they will come here, to do on June 16th.. The prospective Juror
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R-VI
2

-.. .. .,.I.... .. a .... f..v. ..

all these things to Mr. Asher, and I think he stated on the stand yesterday
^:+.. ^, : : ... a. . . . . {: ,.. . . . ?. , r.'

and concise and his answers were clear and concise, and he had been relatini

the questions asked back in September of Mr. Sustersic were clearly® clear
. . , .. ... . . ^ ,

._ . . . .. . , ,^.: .

Nir. Asher could not have gotten a fair trial in this community.}

THE COUItTa It is about nooii. I am going to recess and we will take
. . , . . . . . i . . . . . . . _ . . . ' . .. . . V•

up again, shall we say. 1:15? 1 wi11 announce my decision at that time,. or
-.. . ..^

about that time.

- RECESS --

P65

VJeli, the Defendant's Motion to Withdraw his Plea will

be granted. The Court will find manifest injustice would result otherR°iae.

The basis for this ruling is that I think the evidence is that

the Plea was not knowingly and inteliigently and voluntarily made, and I

think it was not a valid Plea, because of the representation that the

THE COURTa

Defendant had up until the time of the Piea of Guilty. The Defendant's

Counsel did quote to the Defendant certain purported statementa of Judge

Iddings having to do with the great advisability of pleading Guilty to a Lesser

Included Offense, as to what the Charge to a Jury would contain, as to how

sentences would be imposed, consecutive rather than concurrently. The

Court finds that Judge Iddings did not make the statements. Nevertheless,

the Defendant was under the impression that the Judge had made those state-

ments, but I think that is a small part of the picture really. I do not think

that there was an adequate analysis of the expected evidence in this case

presented to the Defendant before he decided whether to make a Piea. I
-: '

do not think there was an adequate analysis of the law which would apply to

this case.



R-VI
3

II Now, I am well aware of the fact that the New Cz°Iminal Cod"e

was very new at that time. We ha've had a couple year®® expertence'with

it aow. The problem'of the law etthat tirrie'wai not gapa-in the'lawa"absent

of Court interpretatioli of the law,''rather it 'is tha'othe.r'way.' : I think t4ie

New Criminal Code arlmirably tries to cover the whole sweep and variety "

of human misconduct and wrongdoing. Wrongdoing is very complicated,

The New Criminal Code 'is very complicated.- It well strains the best

ability of the lawyer 4o interpret the criminal code and apply it to'the'facts i^

any particular case;' but in this case, I do not think that was adequately'done

so that the Defendant could knowingly, intelligently and voluntarily make a

Plea.

The Deiendaat at the time of making his Plea did make a state-

ment, but I cannot see that that statement really came out with a cl®ar un-

mistakable denial that he was Guitty, so that 1 do not think that objection to

the Plea is adequate, but I am basing my decision on what I have just discus

so I shall order that the Defendant be reananded to the Sheriff of Belmont

e

County and that he be transported to this Court to make a Plea at a reasonabJI

prompt tis.e tn the future, and too that the arraignment will be held in

a reasonably prompt time.

Now, I would like to go into this matter of Eiail for in the

meantime. Couasel wish to say anything about that?
6%

MR. WEINEP:

h e.

or not the Defendant could be tried for any.higher crime than Murder twice

Yes. ,Lwould respectfully submit to the Court there ts

a good question based on tbe Sixth Circuit U. S. Court of Appeals as to whet

---R66 -eVen though the Court has set aside the Plea. Th2t would be the position he
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