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Appellee Roby asserts that the Appellants have “consistently taken considerable liberties with
the evidence” to bolster arguments that the boys’ “acts were inherently dangerous.” Specifically,
Appellees state that the Appellants have asserted that the boys carefully selected a dangerous place to
put the decoy deer, that they calculated their every act to increase the likelihood of an accident and
that they were excited that a collision might occur when they saw Roby’s vehicie pass at a high rate
of speed. Frankly, what the boys thought and felt are not relevant. Had the boys expressly indicated
their intent to cause harm, there would be no question that their acts were not covered under the
Appellants’ polices. Given, as one might expect, that the boys did not acknowledge that they
intended or expected harm, the analysis turns to was harm substantially certain to occur. In that
situation, the Courts have inferred intent. Since the boys, as expected, denied an intent to injure,
their thoughts with respect to “careful” selection, “calculating” the likelihood of incidents or their
“excitement” thata coilision might occur when a car quickly drove by them are not relevant. What is
relevant is what they actually did and what occurred. They did place the decoy deer in a spot on the
road at night when it would likely be perceived by a motorist with very little time to react. They did
place the. deer in the center of the lane which would necessitate that ﬁmotorist in that lane would
have to do something other than drive uninterruptedly. Lastly, the boys did pass their decoy deer on
several occasions waiting to see if something would happen. A “substantial ceftajnty” and “inferred
intent” analysis does not hinge upon their thoughts and calculations since they’d already denied an

-intent to harm.

On pages 15 and 16 of his Brief Appellee Roby gives several hypothetical examples of
situations where confusion would result should this Court reverse the Court of Appeals’ decision.
Specifically, Appellee Roby asks how fast a driver must be going in order to pose a Substantial

certainty of harm. He also cites an example of delicatessen owner who utilizes mechanical meat
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slicers as providing or using an item that will inevitably cause one to cut off his or her finger thereby-
arguably making harm “substantially certain to occur.” However, in these situations, there are many
different results that could occur by virtue of the “insureds” acts. The person driving at a high rate of
speed may be attempting to get some place quickly, avoid something or get through a light. The
delicatessen owner utilizes a meat sticer for the purpose of cutting meat. There are many uses and
reasons for the actions that do not involve harm and harm would not be substantially certain to occur
thereby causing intent to not be inferred. However, in this case there is no otﬁer purpose and
ultimately no other result substantially certain to occur than a significant obstacle to motorists who
will have to take unexpected action substantially certain to result in harm from the acts of these boys.
All of the facts put together in this case, not just the idea of conducting a “prank,” create a
substantial certainty of harm situation.

Appellee Roby also asserts on page 17 of his Brief that the position set forth by the
Appellants would “lead the Court to find that basically any negligent act could be excluded from
coverage.” The Appellee fails to recognize that two very different standards are proposed.
Negligence occurs if there is foreseeable harm; it is covered. In the intentional acts situation intent
would be inferred only if harm is “substantially certain to occur” from an intentional act.

Appellee Roby asserts on page 20 of his Brief that intent should not be inferred and harm was
not substantially certain to occur because “reasonable persons could come to more than one
conclusion as to the insureds’ intent.” As an example, the Appellee argues and the Court of Appeals
notes that in part because other motorist avoided the obstruction, the boys’ expectations would be
that any motorist would successfully avoid the obstruction. Again, when the boys denied that they
expected or intended any kind of harm, the analysis becomes whether harm was substantially certain

to occur. In order to avoid the obstruction (what Appellant and the Court of Appeals asserts is a

P2



reasonable expectation), any driver would have to swerve or abruptly stop in the two lane road at
night with virtually no warning since the deer was placed just over the crest of the hill. These facts
taken all together demonstrate a situation where harm was substantially certain to occur as these boys
injected chaos on a dark country road by placing something on the road that blocked all traffic in one
direction and forced all traffic in that direction to take some kind of evasive action.

Aplﬁellee Roby asserts and thé Court of Appeals suggested that the substantial certainty of
harm was less in this matter because other vehicles did avoid the decoy, its location provided some
stopping distance, there was room to avoid the deer and the decoy’s weight might not cause damage
if struck by a vehicle. However, the objective analysis of all of the facts warrants inferring intent.
Drivers proceeding any speed at night on this country road does not know when it encounters this
deer decoy that it only weighs 15 Ibs, that they may have room to get around it by going into the
other lane or that they might be able to stop in time without hitting it. The facts regarding the
placement of the deer and the surroundings establish that an unknox;ving driver suddenly encounters
something that looks like a deer in his or ber lane thereby prompting some sort of reaction. If a
driver had been telephoned before he or she encountered this point on the road with a warning that
there was something in the road, the motorist would have an opportunity to expect and react in such
a manner that harm might not occur. However, a motorist in this situation had no such opportunity
and certainly did not have an opportunity to gage the weight of the decoy, the room to stop or the
manner to avoid the decoy in a way to minimize the harm.

On page 28 of his Brief Appellee Roby asserts that if he and others avoided the decoy deer,
the Court could not infer intent. Obviously, this would be the case because there would be no

lawsuit or harm for which intent could be inferred.
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The Appellants assert that if the Court applies the inferred intent doctrine to cases beyond
sexual molestation and assault, “parents in Ohio would be left wondering whether their children’s
negligent or stupid acts will be continued to be insured, or to what extent.” Again, parents in Ohio
who will dwell on this subject will know and it will be well settled that their children’s negligent acts
which encompass those things for which harm is foreseeable are covered. It is only those intentional
acts where harm is substantially certain to occur that parents will and should be without coverage.
Parents in Ohio do not likely and should not anticipate buying insurance coverage to pass off
exposure to others in those situationé \&here their children’s acts are substantially certain to result in
harm. If children commit intentional acts and deny that they intended harm but harm is forcseeable,
there is coverage. If children commit intentional acts and either acknowledge that they intended
harm or that harm is substantially certain to occur, as a matter of law, there should be no coverage.

Appellant Grange Mutual Casualty Company respectfully request that both propositions of
law be found well taken and the Court of Appeals’Decisioh be reversed finding that Cory Manns is

not entitled to a defense and is not entitled to indemnification under the Grange policy.

Respectfully submitted,
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