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Statement of the Case and Facts

The Relator/Appellant, Kyle L. Clutter, is serving a sentence that is void for failure to

comply with statutorily mandated provisions. The Trial Court failed to impose the mandatory

sentence of (3) three years and instead imposed a discretionaryterm of up to three years for a

felony two.

The Relator/Appellant pled guilty to one count of Aggravated Vehicular Homicide R.C.

2903.06 on January 25, 2006. The Court imposed a sentence on March 27, 2006 of five years.

The Relator/Appellant filed a Mandamus after filing a Motion to Resentence, which was

denied, on November 6, 2009 for the lack of a Final Appealable Order. The Trial Court issued a

Nunc Pro Tunc order to correct the original journal entry. To date there are two orders that

comprise the final judgment.

On March 3, 2010 the Relator/Appellant filed the current Mandamus forfailure to

properly impose Post Release Control after filing a motion in the Trial Court on November 6,

2009 that was later denied on November 13, 2009.

The Court of Appeals dismissed the Relator/Appellants petition erroneously. The Courts

reasoning was that this was a successive petition and barred by Res Judacata when clearly this

issue has never been previously raised. It is from this dismissal that the Relator/Appellant is

appealing. The Relator/Appellant's sentence is void as is the judgment of conviction.
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Law and Argument

Proposition of Law 1:

Must the Trial Court resentence a criminal defendant when the sentence imposed dose not
comport with mandatory statutory provisions regarding Post Release Control and is void, as a

matter of law.

The sentence imposed in the Relator/Appellant's Criminal Case, State of Ohio v. Kyle L.

Clutter, Crawford County Court of Common Pleas Case No. 05-CR-0080, does not comply with

mandatory statutory provisions, therefore, the sentence is void.

The Relator/Appellant was found guilty of Aggravated Vehicular Homicide, O.R.C.

§2903.06, a Second Degree Felony. The Relator/Appellant was sentenced to five (5) years in

prison. The court then imposed the following term of post-release control;

"...the offender shall be subject to a period of post-release control "up to"
three years as determined by the parole board pursuant to R.C. 2967.28" (Emphasis Added)

Clearly the sentence imposed allows discretion in the period of post-release control, this

is simply not the case, the proper period of post-release control pursuant to O.R.C. §2967.28(B)

(2) is "For a felony of the second degree ..., three years." There is no discretion allowed in this

instance. The use of the word "shall" in Division (B) of O.R.C. §2967.28 makes the provision

mandatory; [W]hen a statute contains the word "shall", it will be construed as mandatory, non

compliance will render the proceedings to which it relates illegal and void ... ," Fraternal Order

of Police v. City of Cleveland (2001), 749 N.E.2d 840.

The trial court incorrectly imposed a discretionary period of post-release control when it

should have imposed a definite period of three years. The language in the sentencing entry
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about a term of "up to" three years incorrectly implies that the Relator/Appellant could serve

less than three years. See State v. Robertson, 2009-Ohio-5052 (gth Dist.) 2009 WL 3068749.

The Third District Court of Appeals held in State v. Lester2007 WL 2350759;

"Similarly we hold that since the sentencing entry notified Lester that he was subject to a
mandatory term of five years of post-release control, when the statue provides for a mandatory
three year term of post-release control for the 3rd degree felonies, and up to three years for the

5th degree felony, Lester's sentence as to the offence is void." (Emphasis Added)

The Third District Court of Appeals also held that a;

'[N]ew, complete sentencing hearing was required for the imposition of post-release
control following the trial courts failure to give "proper" notice of PRC at original sentencing

hearing." State v. Watt, 175 Ohio APP.3d 613, 888 N.E.2d 489 Holding #3. (Emphasis Added)

This Court concluded that;

'No court has the authority to substitute a different sentence for that which is required
by law." Id. @ ¶20.

This Court also held that;

"... a sentence that does not conform to statutory mandates requiring the imposition of
post-release control is a nullit and void [and] must be vacated." Id. @ ¶22. ( Emphasis Added)

in State v. Bedford, (9`h Dist.) 2009-Ohio-3972 @ ¶11, the Court held that;

"'... [a] journal entry is void because it includes a mistake regarding post-release control ... there

is no final, appealable order."

and;

"The effect of determining that a judgment is void is well established. It is as though such
proceedings had never occurred; the judgment is a mere nullity and the parties are in the same
position as if there has been no judgment." See State v. Bloomer, 122 Ohio St.3d 200. (Emphasis

Added)

In addition this Court held in Simpkins, supra @¶21;

"Therefore, in circumstances in which the judge disregards what the law clearly commands,
such as when a judge fails to impose a non-discressionary sanction required by a sentencing



statute, the judge acts without authority." State v. Beasley, 14 Ohio St.3d @ ¶78, 14 O.B.R. 511,

471 N.E.2d 774.

Such actions are not mere errors that render a sentence voidable rather than void. If a

judge imposes a sentence that is unauthorized by law, the sentence is unlawful.

'If an act is unlawful, it is not erroneous or voidable, but it is wholly unauthorized and void."

State ex rel. Kudrick v. Meredith (1922), 24 Ohio N.P. (N.S.) 120, 124, 1922 WL 2015*3.

(Emphasis Added).

Again this Court held in State v. Beasley (1984), 14 OhioSt.3d 74;

"Any attempt by a court to disregard statutory requirements imposing a sentence renders
The attempted sentence a nullit or void."

Twenty years later,this Court applied this principle to post-release control in State v.

Jordan (2004), 104 Ohio St.3d 21. Three years later, this Court held in State v. Bezak (2007), 14

Ohio St.3d 94;

"[W]hen a defendant is convicted to one or more offences and post-release control is
not properl included in a sentence for a particular offence, the sentence for that offence is
void. The offender is entitled to a new sentencing hearing for that particular offence." Id. @

Syllabus (Emphasis Added).

The effect of a void sentence or any portion thereof, renders the final judgment of

conviction void as well.

In State v. Payne, 114 Ohio St.3d 502, in footnote3, ¶29, the court stated;

"It is axiomatic that imposing a sentence outside the statutory range, contrary to
statue, is outside a courts jurisdiction, thereby rendering the sentence

void ab initio."(Emphasis Added).

Clearly the trial court failed to properly impose mandatory post-release control in its

journal entry. The Relator/Appellant's sentence is void, it is a nullity and must be vacated. It is

as though such proceedings has never occurred; the judgment is a mere nullity and the parties

9



are in the same position as if there had been no judgment. See State v. Boswell, 121 Ohio St.3d

575, 906 N.E.2d 422.

Pursuant to Criminal Rule 43, the Relator/Appellant must be physically present at every

stage of the proceedings, including sentencing.

Conclusion

Wherefore, this Court should reverse the decision of the Court of Appeals, vacate the

Relator/Appellants void sentence and remand this cause to the trial court for further

proceedings.

Respectfully Submitted,

^

Kyle L. Clutter
Relator/Appellant in ProSe
Mansfield Corr. Inst.
P.O. Box 788 #503-058

Mansfield, Ohio 44901

Certificate of Service

I certify that a true copy of the same was sent by U.S. Mail to the address listed in the caption

on this 6^tl^dayof 'J4%'IY ,2010.

Sender
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NOTICE OF REL.ITCJR-APPELLANT KYLE L. Cl-UTTER

Relator-A.ppel.lant, Kyle L. Clutter-Pro Sa, hereby gives Notice of Appeal of Right

to the Supreme Court of Ohio fram th= judgment a` the Crawf'ord County Court of

Appeal5, Thirci Appellate District, sntered in the Court of Appeals Case i+!o, 3-10-07

on April 14, 2010.

This case raises a substantial constitutional question, involves a felony, an is

an appeal of right from the original action in mandamus.

Kyle L. Clutter
»503-058 Mansfield C.I.
Post Office Box 78'8
Mansfield, Ohio - 44501

Rel.ator-Appellant-Pro Se

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of Appea2

has been sent via ranuler U.S. Mai.l to, LI,>fry rle5.^7_`__ > Prosacuting

Atto:rrey, Crawford County, Ohio -"yf_,4b, on this'Q'A day of May, 2010.
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

CRAWFORD COUNTY

^t^^^ryecoUnro- a ^,

APR A ^4
S^EyER9

CMUVFUVF
COUN7Y GY.rr;i.SUEORD

STATE OF OHIO, CASE NO. 3-10-07

EX REL KYLE L. CLUTTER,

RELATOR,

V.

RUSSELL B. WISEMAN, JUDGE, J U D G M E N T
CRAWFORD COUNTY COURT E N T R Y
OF COMMON PLEAS,

RESPONDENT.

This cause comes on for determination of Relator's complaint for writ of

mandamus andlor procedendo, Respondent's motion to dismiss, and Relator's

memorandum contra the motion to dismiss.

Upon consideration the court finds that Relator filed a previous complaint

for writ of mandainus andlor procedendo which argued that he must be

resentenced and a final order issued, and the complaint was dismissed. State ex

rel. Clutter v. Wiseman, 3`6 Dist.No. 3-09-01, unreported; appeal dismissed, State

ex rel. Clutter v. Wiseman, 122 Ohio St.3d 1518, 2009-Ohio-4776, reconsideration

denied, 123 Ohio St.3d 1498, 2009-Ohio-6015.

The instant complaint similarly argues that Relator must be resentenced and

a final order issued. It is well settled that res judicata bars a party from instituting

Al



Case No. 3-10-07

a successive writ action for the same relief. State ex rel Tate v. Calabrese (April

7, 2010), Slip Opinion No. 2010-Ohio-1431, citing State ex rel. Essig v. Blackwell,

103 Ohio St.3d 481, 2004-Ohio-5586; State ex rel. Carroll v. Corrigan. (2001), 91

Ohio St.3d331.

Accordingly, the successive writ action is barred by res judicata and must

be dismissed, and Respondent's motion is well taken.

It is therefore ORDERED that Relator's complaint for writ of mandamus

and/or procedendo be, and hereby is, dismissed at the costs of Relator for which

judgment is rendered.

DATED: April 14, 2010
/jnc

-2-
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

CRAWFORD COUNTY

rR7}JECOuRrqcapP,,

APR 2 8 2010
CAqyyFO

DCOUNiYCLRY,

STATE OF OHIO, CASE NO. 3-10-07

EX REL KYLE L. CLUTTER,

RELATOR,

V.

RUSSELL B. WISEMAN, JUDGE, J U D G M E N T
CRAWFORD COUNTY COURT E N T R Y
OF COMMON PLEAS,

RESPONDENT.

This cause comes before the court upon Relator's application for

reconsideration of this Court's judgment dismissing his second petition for writ of

mandamus and/or procedendo.

Upon consideration the Court finds that there is no provision for seelcing

reconsideration of a final judgment in a proceeding instituted under the court's

original jurisdiction. State ex rel. Pajestk.a v. Faulhaber (1977), 50 Ohio St.2d 41;

State ex rel. Pendell v. Adanzs Cty. Bd. of EZections (1988), 40 Ohio St.3d 58.

Accordingly, the application is not well talcen.

d!'R



Case No. 3-10-07

It is therefore ORDERED that Relator's application for reconsideration be,

and the same hereby is, denied.

DATED: April 28, 2010

/jnc

-2-
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Slip Copy, 2009 W L 3068749 (Ohio App 9 Dist), 2009 Ohio- 5052

Court ofAppeals of Ohio,
Ninth Districk Medina County.

STATE of Ohio, Appellee
V.

Leonard E. ROBERTSON, Appellant.

No. 07CA0120-M.
Decided Sept. 28, 2009.

Appeal from Judgment Entered in the Court ofCommon Pleas County ofMedina, Ohio, CaseNo. 05-CR-0539.
Joseplr F. Salzgeber,Attomey at Law, for appellant.

Dean Holman, Proseeuting Attorney, and Russel A. Hopkins, Assistznt Pmsecutlng Attomey, for appellee.

DICKINSON, Judge.

INTRODUCTION

11 {¶ 1) As partof a plea agreement, Leonard E. RoberCson pleaded guilty to 54 counts of sexual battery, one count of gross sexual imposition,
and two eounts of attempted gross sexual imposition. Mr. Robertson waa convicted of those charges and has appealed, arguing drat his guilty pleas
were not knowingly, intelligently, and voluntarily tnade because the trial court failed to advise him, at his change of plea hearing, that he would be
subject to a mandatory term of five years of post-release control. Mr. Robertson, however, has not tnoved tlre trial court to witlydraw his plea.
Because the trial courtmade a mistake regarding post release eontrol in its sentencing entry, the sentencing entry is void. This Court, therefore,
exercises its inherent power to vacate tlre void judgment and remands for a new sentencing hearing.

POS'RRELEASECONTROL

{¶ 2) Mr. Robertson's sexual battery eonvictions are felony sex offenses of the third degree. His other llrree convictions are felony sex offenses
of lesser degrees. The trial court sentenced him to a totzl of fifteen years in the custody of the Olrio Department of Rehabilitation and Correction

and ordered him to serve "up to" five years of post-release conirol.

{¶ 3) Under Se6tio11 2967 28(B) of the Ohio Revised Code, "[ejaclr sentence Yo a prison tenn ... for a felony sex offense ... shall

include a requirement that the offender be subject to a period of post-release connol imposed by the parole board after the offender's release from

imprisomnent"For a felony sex offense, the period is five years. E. 2967.28(B)(1). Under Section 2929-14(F)(1), °[r]f a court imposes a

pri son tenn .., for a felony sex offense, .. . it shall include in the sentence a requirement ilrzt the offender be subject to a period of post-release

control after [his] release frotn imprisonment..."

(¶ 4) In its sentencing entry of March 31, 2008, the trial court wrote tlrat "post release control is mmrdatory in tlris case up to a maximum of 5

yearsT Alth ough the trial court correctly wrote that Mr Robertson was subject to "mandatory" post-release control, it ineorrectly described that

post-release control as lasting `hp to a maximrun of 5 years," tlrereby implying that it cmdd last for less flran 5 years. Under Section 2967.28,

any sentence to a prison term for a felony, except uncategorized special felonies, °slrall include a requirement tbat the offender be subject to a pedod

of post-release control" following release. R.C. 2967.28(B), (C). Thus, if the trial court imposes a prison term for such an offense, it must

include that requirement in dre sentence. To tlrat extent, the requirement that the offender be "subject" to post-release control under SCChOiI

2967.28 is always `toandatory" because the trial court has no discretion over whetlrer to Lrclude it in the sentence.

{Q 5) The trial court also Ins no discretion over whether post-release control is actually imposed or, when it is, the length of that post-release
control. To the extent anyone Ins discre6on regarding post-release control, it is the parole board, not tlie trial court. Depending upon the offense,

Seotiori 2967.28 dictates either a definite period of tlrree or five years under part B, or a possible period of up to three years under part C, "if

the parole board ... detemaines that a period ofpost-release control is necessary for that offender." R.C. 2967.28(C).

'2 {¶ 6) Mr. Robertson was convicted of tlrird-degree felony sex offenses within the coverage of Section 2967.2 8 13)(1). The 4ial court,

therefore, should have included in his sentence that he would be subject to post-release control for a definite period of five years. The language in
the sentencing entry about a terrn of"up to" five years incorrectly implies that Mr. Robertson could serve less than five years.

(N 7) in State v. Simukins 117 Ohio St.3d 420, 2008-Ohio-1197 tlre Ohio Supreme Court held drat, "[]n cases in which a

Comment [1]: •* Dooumen{foanstter
type ie XML

T Comment [2] Dems,onl'alh
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defendant is convicted of, or pleads guilty to, an offense for wltich postrelease control is required but not properly included in tlre sentence, the
sentence is void... °' Id. at syllabus The Supreme Court reasoned that "n o court bas tlre antlrority to substitute a different sentence for tliatwhioh is

reqrured by law." Id. at ¶ 20. It concluded that "a sentence that does not conformto statutory mandates requiring the iinposition of postrelease

control is a nulfity and void [and] must be vacaterl.° Id at ¶ 22.

(¶ 8} In Stnte v. Bedford, 9tlr Dist No. 24431, 2009-0[1i0-3972, at ¶ 11, this Conrt held tlrat, if'[a] joumal entry is void becanse it

included a mistzke regarding post-release control .. there is no final, appealable order'Accordingly, this Court does not havejurisdiction to

consider the merits of Mr. Robertsou's appeal. Id.at 1 14. It does have limited inlrerent antlrority, however, to recognize that the joumal entry is a

nullity and vacate the voidjudgnent.Id. at¶ 12 (quoting Van DeRyt v. Van DeRyt, 6 Ohio St 2d31 36 (1966)).

CONCLUSION

i¶ 9} The trial court'sjournal entry included a mistake regardingpost-release control. It, drerefore, is void. This Court exercises its inherent
power to vacate tlre jounral entry and remands tlris inatter to the trial court for a new sentencing hearing.

Iudgment vacated, and cause remanded.

There were reasonable grounds for tlris appeal.

We order that a special mandate issue out of this Court, directing tlre Court of Cornrnon Pleas, County of Medina, State of Ohio, to carry tlris

judginent into execution. A certified copy of this joumal entry sball constitute tlre mandate, pursuant to ApD.R. 27.

Immediately upon flre filing hereof, tlris document shall consfitnte the journal entry ofjudgment, and it shall be file stamped by the Clerk of the

Court of Appeals at w77ioh time tlre period for review shall begin to run. ApD R 22(E). The Clerk of tlre Court ofAppeals is instructedto mail a

notice of entry of this judgment to the parties and to tnake a notation of tlre mailing in the docket pursuant to ADp R. 30.

Costs taxed to appellee.

MOORE, P.J., and WHITMORE^ J., concur.

Ohic App. 9 Dist.,2009.
State v. Robertson
Slip Copy, 2009 WL 3068749 (Ohio App. 9 Dist.), 2009 -Ohio- 5052

END OF DOCUMENT
(c) 2010 Thotnson Reuters. No Claim to Orig. US Oov. Works.
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Not Reported in N.E.2d, 2007 WL2350759 (Ohio App. 3 Dist.), 2007 -Ohio- 4239

Court of Appeals of Ohio,
.Third District, Auglaize County

STATE of Ohio, Plaintiff-Appellee,

V.
Stephen M. LESTER, Defendant-Appellant.

No. 2-06-31.
Decided Aug. 20, 2007.

Criminal Appeal from Common Pleas Court.
David H. Bodiker, Ohio Public Defender, Kenneth R. Spiert, Columbus, OH, for Appellant.

Amy Otley Fox, Assistant Prosecuting Attomey, Wapakoneta, OH, for Appellee.

PRESTON, J.

*I {¶ 1} Defendant-appellant, Stephen Lester, appeals the sentence imposed by the Auglaize County Court of Common Pleas. For the
following reasons, we affirm the sentence on the misdemeanor offense but vacate the sentence as to the felony offenses and remand to the

trial court for further proceedings consistent with this opinion.

{¶ 2) On January 24,2006, Lester waited in a parking lot for his former girlfriend, Angela Gierhart, at her place of employment. After
Angela arrived, Lester approached her parked car and tried to force Angela into his car. Angela resisted Lester's attempts. According to
Angela's testimony, Lester threatened to kill Gierhart with a knife if she screamed. At some point, Anita Byme, one of Gierhart's co-
workers, drove into the parking lot and Angela ran to Byrne's vehicle. Lester then picked up Angela's purse and left the parking lot.

{¶ 3} The Auglaize County Grand Jury indicted Lester on the following: count one of robbery, in violation of R.C.

2911.02(A)(2), and a second degree felony; count two of abduction, in violation of R.C. 2905.02(A)(1), and a third degree

felony; count three of theft, in violation of R.C. 2913.02(A)(1), and a fifth degree felony; count four of attempted felonious assault,

in violation of R.C. 2923.02W/29^3.11(A)(1^, and a third degree felony; and count five of aggravated menacing, in violation

of R.C. 2903.21(A), and a first degree misdemeanor.

{¶ 4} Ajury trial was held on May 15 and 16. The jury found Lester not guilty of the robbery charge but found him guilty of the

remaining chatges.

{¶ 5} The trial court subsequently sentenced Lester to five years imprisonment on count two, six months imprisonment on count
three, three years imprisonment on count four, and six months imprisonment on count five. The trial court ordered that counts two and
four be served consecutive to each other. The trial court also ordered that counts three and five be served concurrent to each other and
concurrent to count two for an aggregate prison sentence of eight years. The trial court also ordered Lester to pay restitution in the amount

of $1,328.98, court costs, costs of prosecution, and any fees permitted under R.C. 2929.18(A)(4J. In the sentencing entry, the trial

court further stated,

[t)he Court has further notified the Defendant that Post Release Control in this case is MANDATORY for FIVE (5) YEARS, as

well as the consequences for violating conditions of Post Release Control imposed by the Parole Board under Ohio Revised

Code ^ 2967.28. The Defendant is ORDERED to serve as part of this sentence any term of Post Release Control imposed

by the Parole Board, and any prison term for violation of that Post Release Control.

{¶ 6) It is from this sentence that Lester appeals and asserts four assignments of error for our review. We will address Lester's second

assignment of error first.
ASSIGNMENT OF ERROR NO. II

The trial court violated Mr. Lester's rights to due process under the Ohio and United States Constitutions, as well as his rights

under R.C. 2967.28, when it ordered him to serve an illegal, mandatory term of post-release control of five years for a third-

degree felony. (7/10/06 Entry, 2.)
*2 (17) Lester argues, in his second assignment of error, that the trial court's sentencing entry erroneously stated that Lester was

subject to a mandatory five year term of post release control instead of the three year term of post release control required for a third

degree felony under R.C. 2967.28(B)(3).

{¶ 8} R.C. 2967.28(B) provides in part, " * * * a period of post release control required by this division for an offender shall be one

.47



of the following periods: * * * (3) For a felony of the third degree that is not a felony sex offense and in the commission of which the

offender caused or threatened physical harm to a person, three years." (emphasis added.)

{l 9} Lester was convicted of abduction, a third degree felony; theft, a fifth degree felony; attempted felonious assault, a third degree
felony; and aggravated menacing, a first degree misdemeanor. Since Lester was convicted of two felonies of the third degree that were not
felony sex offenses and Lester caused or threatened physieal harm to a person, Lester was subject to a mandatory three year tenn of post

release control. See R.C. 2967.28(B)(3). In addition, Lester was convicted of a fifth degree felony, which was subject to post

release control of "up to three years". See R.C. 2967.28(C).

{¶ 10} The trial court notified Lester regarding post release control at both the sentencing hearing and in the sentencing entry, but the

notifications were inconsistent. At the sentencing bearing, the trial court notified Lester that he was subject to a mandatory term of three

years post release control; however, in the sentencing entry, the trial court notified Lester that he was subject to a mandatory term offive

years of post release control.

{¶ 11) The Ohio Supreme Court has recently held,

[w)hen a trial court fails to notify an offender that he may be subject to postrelease control at a sentencing hearing, as required

by former R.C. 2929.19(B)(3), the sentence is void; the sentence must be vacated and the matter remanded to the trial

court for resentencing. The trial court must resentence the offender as if there had been no original sentence. When a defendant
is convicted of or pleads guilty to one or more offenses and postrelease control is not properly included in a sentence for a
particular offense, the sentence for that offense is void. The offender is entitled to a new sentencing hearing for that particular

offense.

State v. Bezak 114 Ohio St 3d 94 2007-Ohio-3250 at ¶ 16 (trial court failed to notify the offender of post release

control at the sentencing hearing).

{¶ 12} Similarly, we hold that since the sentencing entry notified Lester that be was subject to a mandatory term of five years of post
release control, when the statute provides for a mandatory tluee year term of post release control for the third degree felonies and up to
three years of post release control for a fifth degree felony, Lester's sentence as to the felony offenses is void. Thus, we vacate the
sentence as to the felony offenses and remand to the trial court for resentencing. However, we affirm the sentence imposed by the trial

court as to the misdeineanor offense in that post release control is not applicable.

ASSIGNMENT OF ERROR NO. I

*3 When the trial court ordered Mr. Lester, who was subject to a mandatory term of post-release control, to serve as part of his
sentence "any term" of post-release control imposed by the Parole Board, it violated the separation of powers doctrine and
deprived Mr. Lester of his rights to due process under the Ohio And United States Constitutions and his statutory rights under

R.C. 2967.28. (7/10/06 Entry, 2.)

ASSIGNMENT OF ERROR NO. III

The trial court violated Mr. Lester's rights to due process and equal protection under the Ohio and United States Constitutions

and abused its discretion by sentencing him to pay restitution under R.C. 2929.18(A)(1) and fines and costs under R.C.

2929.18(A)(4) without considering Mr. Lester's present or future ability to pay those sanctions, as required by R.C.

2929.19 B.(Sent. Tr. Pp. 3,5-6, 25.)

ASSIGNMENT OF ERROR NO. IV

When the trial court sentenced Mr. Lester to non-minimum, maximum, and consecutive prison terms based on facts not found

by the jury or admitted by Mr. Lester; it violated his rights guaranteed by the Sixth Amendment to the United States

Constitution and by Article One, Sections Five and Ten of the Ohio Constitution. (Sent. Tr. p. 25; 7/10/06 Entry.)

{¶ 13) Based on our disposition of Lester's second assignment of en'or, we find that Lester's first, third, and fourth assignments of

error are now moot.

{¶ 14} The sentence imposed by the Auglaize County Court of Common Pleas is af5rmed as to the misdemeanor offense; however,
the sentence is vacated as to the felony offenses and the cause is remanded for further proceedings consistent with this opinion.

JudgmentAfirmed in part; Sentence Vacated in part and cause Remanded.

ROGERS, P.J., and SHAW, J., concur.
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Background: Defendant was convicted by jury in the Court of Common Pleas, Summit County, No. CR 08 05 1623, of domestic violence and

disrupting public services. Defendant appealed.
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^ mmrdatory three-year post-release control provision did uot apply to defendant;

^joumal entry erroneously imposing rnandatory tliree-year post-release conh'ol on defendant was void;

f3^ voidjounial enny was not a final, appealable order, overruling, State V VU 2009 WL 1743200' and
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2929.14(F)(2), 2967.28(1))(3), (C).
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court enoneously imposed mandatory post-release control on defendant in violation ofpost-release control statutes. R.O. §5 2929.14(F)(2),

2967.28(B)(3), (C).
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110 Criminal Law
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110XXIV(C) Decisions Reviewable
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110k1023 Appealable Judgments and Orders
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Void journal entry erroneously imposing mandatory tluee-yearperiod of post-releaseontrol on defendant who had been convicted of domestic
violence and disrupting public services and sentenced to two years in prison was not a final, appealable order, as effeot of void joumal entry was

that it was a mere nullity and pardes were in sarne position as if fliere had been no journal entry ; overruling, State V. Vu. 2009 WL

1743200. ConstArt4, & 3(B)(2);R.C. && 2929.14(F)(2),2967.28(B)(3),(C).
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110XXIV Review
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110k1181.5(8) k Sentence.

Court of Appeals had inhereut anthority to vacate void, non-final jounial entry erroneously imposing tnandatory tlrree-year period of post-
release control on defendant who had been convicted of domestic violence and dismpting pubfic services and sentenced to two years in prison, but

not to considermerils of defendant's appeal, and, thus, would remand matter to trial court for new sentencing hearing. Const Ar[. 4, $

3 B 2; R C 66 2929.14(F')(2), 2967.28(B)(3), (C).

Appeal from Judgment Entered in the Court of Common Pleas County of Summit, Ohio, No. CR 08 05 1623.
Susarr E. Poulos, attomey at law, for appellant.

Sheni Bevan Walsh, prosecuting attorney, and Heaven R. Dimartino, assistant prosecuting attorney, for appellee

DICKINSON, Presiding Judge.

INTRODUCTION

'1 {¶ 1) Ajury convicted Joseph Bedford of domestic violence and disrupting public services, which are felonies of the fourtb degree. At his
sentencing hearing, the trial court told him that his sentence would be two years in prison "with a period of three years ... mandatory post-release
control. " It then wrote in its journal entry that, as part ofMr. Bedford's sentence, he `Ynay be supervised by the Adult Parole Authority after [he]
leaves prison ... for a mandatory Three (3) years as detennined by the Adult Parole Authority." Mr. Bedford has appealed his convictions, assigning
five errors. Because tlre trial court made a mistake in its joumal entry regarding post-release control, thejoumal entry is void. This Court, therefore,
exercises its inherent power to vacate the void judginent and remands for a new sentencing hearing.
FINALAPPEALABLE ORDER

{Q 2) The Ohio Constitution restricts an appellate court's jurisdicfion over trial court decisions to the review of final orders. OhiO Const.

Art. IV, $ 3(B)(2)- "[I]n order to decide whetber an order issued by a trial oourt in a oriminal pmeeeding is a reviewable final order, appellate

courts should apply the definitions of `final order' contained in R.C. 2505.02." State v. Muneie 91 Ohio St 3d 440, 444, 746
N B 2d 1092 (2001). "An order is a final order that may be reviewed, af6rmed, modified, or reversed, with or without retrial, [if] it is ... [a]n

order that afFeets a substantial right in an action that in effect detemrines the action and prevents ajudgment" R.C. 25 05.02 (13)(1).
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(¶ 3) The Ohio Suprenre Court has held that "a judgment of conviction qualifies as an order that `affects a substantial right' and'determines

the action and prevents ajudgnient' in favor ofthe defendant" State v . Baker , 119 Ohio St .3d 197, 893 N.E.2d 163, 2008-

Ohio-3330, at ¶ 9. It has further held that "[a] judgment of conviction is a final appealable order under R.C. 2505.02 [if] it seb forth (1)

the guilty plea, the jury verdict, or the finding of the court upon whieh the conviction is based; (2) the sentence; (3) the signatme of the judge; and

(4) entry on the jourtral by the clerk of court." Id. at syllabus. The trial eourt'sjoumal entry sets forth the jury's verdict and Ivtr. Bedford's sentence,

has thejudge's sibmature, and was entered by the clerk of courts. Accordingly, it appears, on its face, to be a final, appealable order.

POST-RELEASECONTROL

f I1121 t¶ 4) Section 2967 28(C) of the Ohio Revised COde provides that "[a]ny sentence to a prison temr for a felony ofthe

third, fourth, or fifth degree that is not subject to division (B)(] ) or (3) of this seotion shall include a requirement that tlre offender be subject to a
period of post-release control of up to tlrree years after the offender's release from imprisonment, if the parole board ... detennines drat a period of

post-release control is necessary for that offender.° Similarly, SeCtiOll 2929.14(F)(2) provides that, "[i]f a court imposes a prison tenn for a

felony of the third, fourth, or fifth degree _. , it sbail include in the sentence a requirement that the offender be subject to a period of post-release

control after [his] relezse froin iinprisomnent, in accordance with (Seeti011 2967.28, if tlre parole board determines that a period of post-

release control is necessary." In addition, Section 2929.19(B)(3)(d) provides that, "if the sentencing court detemiines _- that a prison term is

necessary or required, [it] sball ... [n]otify the offender that [he] may be supervised under section 2967.28 of the Reyi6ed Code after

[he] leaves prison if [he] is being sentenced for a felony oftlre third, fourth, or fifth degree.. '

*2 {¶ 5) At tlre sentencing hearing, the trial court told Mr. Bedford that it was imposing a mandatory three-year period of post-release control,

and it wrote in itsjoumal entry that he "niay" be supervised "for a mandatory three (3) years.° Under SeCtion 2967.28(C), howeve5 the parole

board has discretion to unpose up to three years of post-release control for felonies oftba fourth degree that are notfelony sex offenses. The court

apparently thought that Mr. Bedford fell within an exception under SeetiOll 2967-28(B)(3), which provides that three years of post-release
control is mandatory "[f]or a felony of the third degree that is not a felony sex offense and in the commission of which the offender caused or
threatened physical harm to a person"The court stated at tlre sentencing hearing that, "[b]ecause there was harm or threat of harm,"N1r Bedford's

post-release control "will be . mandatory."

{¶ 6) The physical hann exception, lrowever, only applies to felonies of the tliird degree. Because Mr_ Bedford was convicted of two felonies
of the feurth degree, it did not apply In him. Accordingly, the trial court improperly told Mr. Bedford that he was subject to mandatory post-release

oontrol and improperly wrote that in its journal entry.

{¶7) hr State v . SimDkins 117 Ohio St.3d 420 , 884 N E 2d 568, 2008-Ohio-1197, the ohio Supreme Courtheld that,

"[ijn cases in which a defendant is convicted of, or pleads gudty to, an offerrse for whrch postrelease control is required but not properly included

in the sentence, the sentence is void... ° Id at syllabus It noted that "no court bas the authonty to substimte a different sentenoe for that which is

required by law."Id at ¶ 20 884 N E 2d 568. It, tberefore, concluded that "a sentence that does not confomi to statutory mandates

requiringthe imposition ofpostrelease control is a nullity and void.. `Id at 122 , 884 N E.2d 568.

{¶ 8) Because the trial court made a mistake regarding post-release control in itsjoumal entry, bh'. Bedford's sentence is void. This Court notes

that °[a] court of record speaks only tlrrough its joumal znd not by oral pronounceinent or mere written minute or memorandum." SOheIl]eV y.

K allth 160 Ohi o St . 109 113 N.E.2d 625, paragraph one of the syllabus (1953). Accordingly, not only is Mr. Bedford's sentence

void, it follows that 8re journal entry in which tlre court attempted to impose that sentence is also void.

7URISDICTION REVISITED

[M {¶ 9) Having concluded that the trial courPs joumal entry is void, this Court must detennine the effect of that conclusion Sn particular,
this Court rnust detennine whether it can consider Mr. Bedford's assignments of error regarding his convictions in this appeal or whether it must

wait to ceusider tlrem following a validjourrral entry.

(110) "The effect of determining that ajudgment is void is well established. It is as thougli such proceedings had never occurred; the

judgment is a mere nullity and the parties are ur the same position as if fllere had been no judgment" State V BlOomeL. 122 Ohio St.3d

200 909 N E 2d 1254 , 2009-Ohio-2462, at ¶ 27 (quoting State v Bezak 114 Ohio St 3d 94 868 N.E.2d 961

2007-Ohi0-3250 at ¶ 12). Taking the Supreine Court at its word, this Court must act as if the joumal entry containing Mr. Bedford's void

sentence "had never occurred" and "as ifthere had been no judgment."Id. (quoting Bezak 2007-Ohi0-3250 at ¶ 12 , 114 Ohio

St 3d 94 , 868 N E 2d 961). Tlris Court, therefore, must reevaluate its jurisdiction over the appeal in light of the fact that "there ha[s] been

no judgment"Id. (qnoting Bezak 2007 Ohio 3250 at ¶ 12 , 114 Ohio St 3d 94 , 868 N.E 2d 961).

13 {¶ 11) As noted previously, the Ohio Constitution restrmts an appellate court's jurisdiotion over trial court decisions to the review of final

orders. OhiO COIl6t Art.
3(B)(2). WhHe ajudgment of conviction qualifies as a fmal order if it contains the requiretnents identified

in State v . Bakex 119 Ohio St 3d 197 , 893 N .E.2d 163, 2008-Ohio-3330, if there has been no judgment then there is no final

order. Accordingly, since the trial court's joumai entry is void because it mcluded a mrstake regarding post-release control, this Court concludes

there is no final, appealable order. To the exteut that this Court's decision in State v. Vu, 9th Dist. Nos. 07CA0094-M 07CA0095-

M 07CA0096-M 07CA0107-M
07 CA 0 108 -M, 2009-Obio-2945 isinconsistentwiththatcmrelusion,itisovermled.

AIl



INHERHNT POWER OF THE COURT

u t¶ 12) Altbough tbe trial court's void journal entry may not be a final, appealable order, that does not end this Court's analysis. While this

Court may not have jurisdiotion mrder SeetiOn 2505.02(B), the Ohio Supreme Court has "rr.oognized the inherent power of courts to vacate

voidjudgnrents"Cincinnati Sch. Dist. Bd. of Educ, v. Hamilton Count Bd. of Revision 87 Ohio St3d 363, 368
721 N$ 2d 40 (2000).'A court has inherent power to vacate a veidjudgnent because sueh an order simply recognizes the fact that the

judgment was always anullity" Van DeRVt y Van DeRyt 6 Ohio St.2d 31 , 36 215 N E 2d 698 (1966). If an appellate court

is exercising rts inherent power to vaczte a void judgnent, it does not matter whether the notice of appeal was tnnely frled or whether there is a

fmal, appealable order. Card v. Rovsden 2d Dist. No 95 CA 108 , 1996 WL 303571 at *1 (June 7 1996); see Reed v.

Mont omer Count Bd. of Mental Retardation and Develo mental Dlsablhtles 10th Dlst. No. 94APE10-
constitutes1490 1995 WI. 2^0810 at *3 (ADr 27 1995) (concluding that, if an entry is void ab initio, "[wlhether or not the _ entry

a final appealable order does not affect appellant's ability to appeal the nrattec")-

{¶ 13} Hxercising this Court"s inherent power to vacate the trial court's voidjudgment is consistent with the instructions of the Ohio Supreme
Courr. in State v. Jordan 104 Ohio St.3d 21, 817 N.E.2d 864 2004-Ohio-6085 itheld that, •[sf] a trial court fails to notify

an offender about postrelease control... it fails to comply with lhe mandatory provisions of R.C. 2929.19(B)(3)(e) and (d), and, tlrerefore, the

sentence must be vacated and the matter remanded to the trial court for resentencine"Id. at paragraph two of the syllabus. In State V.

Sitn kins 117 Ohio St.3d 420, 884 N.E.2d 568, 2008-Ohio-1197 it noted that, "[b]eeause a sentence that does not oonfomr

to statutory mandates requiring the imposifion of posteelease control is a nullity and void, it tnust be vacated" ld at 22 884 N E 2d 568-
Furthennore, in State v. Foster 109 Ohio St.3d 1 845 N.E.2d 470, 2006-Ohio-856 it noted that, °[ifj a sentence is deenred

void, the ordinary course is to vacate that sentenee and remand to tlre trial court for a new sentencing hearing" Id at 9 103 845 N E-2d

470 (csttng Jordan 2004 Ohio 6085 at 1f 23 , 104 Oluo St.3d 21, 817 N E 2d 864).

4{¶ 14) Although this Court has inherent power to vacate a voidjudginent, its power is limited to recognizing that tbe judgnent is a nullity.

Itdoesnothave authority to considertheme6ts ofMr Bedford's appeal. See Steel Co. v. CitizenS for a Better EriV't 523 U.S.

83 ,
95 118SCt 1003 140LEd2d210(1998)(notingthat,ifthetrialeourt'sactionexceedsltsjurisdiction,"wehavejurisdiction

on appeal, not of the merits but merely for the purpose of correcting the error ofthe lower court ... °) (quoting ArizOnanS for Official

En lish v Arizona 520 U S 43, 73 . 117 S Ct 1055 , 137 L Ed 2d 170 (1997)).

ONCLUSION
(¶ 15) Because the trial court's joumal entry included a mistake regard'mg post-release control, itis void. This Court exercises its inherent

power to vacate tlre journal entry and retnands this matter to the trial court for a new sentencing hearing.

7udgnent vacated, and canse reinanded.

There were reasooable gounds for this appeal.

We order that a special inandate issue out of this Court, directing th e Court of Common Pleas, County of Suwnmit, State of Ohio, to carry this

judgment uito executioa A eertified copy of thisjoumal entry shall oonstitute the inandate, pursuant to APP.R. 27.

13nmediately upon the filing hereo$ this docmnent shall eonstitute llre journal entry ofjudgnent, and it shall be file stamped by the Clerk of the

Coutt of Appeals at which tlrne the period for review shall begin to run. F?.pD R 22(E). The Clerk of the Court ofAppeals is insnvcted to mail

a notice of entry of this judgment to the paities and to make a notation of tbe inailing in the docket, pursuant te AnD.R. 30.

Costs taxed equally both parties.
WHITMORE, J. concurs, saying.

(116) I concur with the majority opinion. I write separately to address this Court's decision in State v. Vu, 9th Dist Nos. 07CA0094-M,

07CA0095-M, 07CA0096-M, 07CA0107-M & 07CA0108-M, 2009-Ohio-2945. pu presented this Court with seveml codefendants who,
according to the Ohio Supreme Court's recent decisions, had void sentences because the h'ial court improperly advised them about post-release
control. This Court's decision to review the sufficiency of the evidence supporting their convictions assured the defendants that the findings of guilt

that held them in prison were supported by sufficient evidence.

{t 17) Unfortunately, in R<, as in this case, the frial eourt's improper post-release eontrolnotification "leads to a more serious problem, for a
defendant may be eaugirt in limbo. Unless a defendant in prison were to seek maudamus orprooedendo for a trial court to prepare a new entry,

appellate review of the case would be impossible" State v. Baker, 119 Ohio St.3d 197 , 893 N.E.2d 163 , 2008-Ohio-3330

at 16. Yu addressed the Supretne Court's coneem for a defendant caught in Hmbo, a vaGd concern, as this Court has already reviewed cases
where a defendant sat in prison for many months waiting to be resentenced following reversal because of an unproper post-release control

notification. See, e.g., 3tate v, Aoper, 9th Dist. No. 24321, 2009-Ohio-3185.
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"5 [F 18) This Court's holding today is a logical extension of our decision in State v. Holcomb, 9tlr Dist. No. 24287, 2009-Ohio-3187. It

follows, therefore, that this Court cannot review tlre sufficiency of flie evidence because there is no final order to review. I reluctantly agree that 1n
must be overruled on that point Of course, if the defendant's sentence were voidable, rather than void, the result in this case, and many others,
would be different. The Supreme Court has held to the contrary, however, and the fear the Supreme Court explained in Baker that defendants will

be "caught in limbo" applies with equal force here, Baker at 1116.

{¶ 19) 1 eneourage the hial court in this case, and others like it,fio sentence the defendant as quickly as possible. In appropriate cases, a hial

court may utilize the remedy set forth in R.C. 2929.191 to add the missiug notification to the defendant's sentence without holding auollrer full
sentencing hearing Whatever method is used to iinpose a proper sentence, if a defendant desires to appeal, the defendant can file a new appeal and
ask this Court to transfer the briefs to the new appeal and consider it in an expedited manner. See, e.g., State v. Mi7/er, 9th Dist. No. 06CA0046-M,

2007-Ohio-1353, at ¶ 20.
BSLPANCE, J. concurs, Saying.

{¶ 20) I concur. I write separately to note that I also share the concervs expressed by Judge Whitmore in her concurrhig opinion.
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RC. § 2967.28
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or court may unpose any

wder a post-relesse con[rol sanction that the bvud or coutt cunsiders appropriate, aM the condltiore ofrelease.may ivclede any commuwty residentlal sanetion, wmmunity nomesidential sanetlon, or fi¢snclal

L^1 ^f(l ^]
2929.18 of the Revised Code prinr In the reease nf a

savetionthatthesemevcingcounwasauthoeizedtoimposepnranenttoSeetlQnS 2929•lo,m9G>'1 /' a¢d rya J 1 ^
ctions /fo^e

posonorhile aju^enile torbe aldelmquent cluld, and the record of thertprisoner s conduct hile,unprisonr.de ThelParo e board or court shall consider any recomme dation regardu
i¢g postcrelease control ss ^oner,

w
prise¢ermadebytheoffceofviothvs'services.Afierconsideringthosematerials,theboardorcourtshaltdetermine,fovapdsonerdescribedlndivision(B)ofthivsection,diyrslon (B)(2)l2) of

C B^(1) of section 5120 032 ofthe Revised Code,whiehPnat-relaasecnntrnlsamtiennrepmbirmt;nnefpnat-

xeleese contro
SeQt]Qnl sa

Jnctio¢s
120.03

u reaeo1,naborle under the ctr
dlVi$1Qori

im1mtanI
ees 1 ofrhw seotron, whethera ost-releasecontrolsandionisnecessaryand,ifse,whichpost-releasecovrtol

or, fnr a prisoner deaceibed in divrston (C) P
sanction or combination ofpost-relezse control sanctlo¢s is reasonzble under the cuoumstances. lv the case of aprisoner convleted of n felony oftlre feurtL or fifth degree othev tbe¢ a felony sex uffense, the boar or
court shallpresume tlut monitored time is the appropdate pon-relea e connol sanction unless the bomd or court determines that a moxe restsictive sa¢c[io¢ is wuravted. Apost-release c¢ntrol sa¢ctiov imposed under

this divisiontakes effect upon the prisoner's release fiom imprisonment.

Regardless ofwhetherthe prisoner was sentenced to the prison term pnor to,
on, or after ]uly 11, 2006, prior to the relezse ofa prisoner forwhom it will impose one or more post-releasp

e control sanctions uvder this

division,theparoleboard s̀̂hallnorifytheprisover !
that,iftheprlsonervielatesanysanctionsoimposedora¢ycondition ofpos[-releasecomroldeseribedindlylSlQn (B)

Q1SeetlQn

'2967•131 of tyyC.
' Re•y].sed l.Qdethztisimposedontheprisoner,theparoleboardmayimposeapriso¢termofuptoone-halfofthestatedpeisonterrnoriginalbtmposeGupontheprisoner.

(2) At an^y1 tnne after a prisoner is released from !
Impriso¢me¢t end durl¢g the perlod of poet-relezso contml apphcableVo the releasee, the adult parole authority` or, pursuzvt to an ar„reement under $eeitlQn

2g6/,2> oftheReylsedl.Ode,thecovrtmayreviewthereleesee'sbehavlorunderthepost-relthetamorerestriaveoreleserestricfnesanction appropmteandmayuttmyoseadff nt

may determine, based upon ibe xeview and in aceordance wiN the standeeds established under division (B) of this secvo¢,
sanctlon.9ue authoriry also may reeommend tbat the parole board or cou4 increase orreduoe the dura5on ofihe period ofpon-rdease conhol imposed by tbe eourt.Ifthc authority recommends ihatthe board ar court
inaease Ihe dmation of post-release controL the board or aourt shall review the releasee's behavior and may increase tbe durafion ofthe period of post-release contol imposed by the court up to ei@ht yean.lfthe

recommends tlrat the board or court reduce the dmation of control for an offense described w division (B) ov(C) of this sectlon, the beerd or court shall veview the releasee's bebaveor aud may reduce e
thorityduravon ofthe period of contml imposed by the covrt. Iv no case shall the board or covrt reduce the dmation ofthe paiod of comrol imposed for a¢ offense described in drvision (B)(1) oftlds sectlon to apeesod less

thanthe ingth ofthe stated prisonterm ¢dgl¢elly imposed, and in no ease sball the board or court permit the rdeasee to leave the state without permiasron ofthe court or the releasee's parole or probation offrcer,

(H) The dcpartmnt ofrebabilitation a¢d vurrer[ion, l¢ aecordance witb Chapter 119. oftbe Revised Code, shall adopt rules that do all ofthe followmg

(1) Pstablish standards for the imposition by the parole board of posl-release control sanetions under this section that are consistnt with the ovemid S purposes and sentncin5 principles set forth in $eetlQn

AIH



2929.11 of the Revised Codeapothatareappropriatelotheneedaofreleaaees;

(2) Establish standards by which the parole board can determine whicb prisoners described in divlsion (C) ofthis sectlon should be placed under a period ofpo.tt-mlease control;

(3) Establish standuds to be used by the parole bo d'n reduciug tbe dxabon of thep i d of p st eleasecontrol imposed by the court nhen aYhorized uvder d^^ (D) o,this s^arrve
connolrs a Co

mOre
n npon a

res[rlceive post release commi smchon than mo ^to' d time upon a pr on convicted of a f 1o y fthe fomrh or fifth degree other than a felon ex offeuse, or p sr y a

lud ,
but not limited to ' Idm3 free h' erhninal aotivrty and from the abuse of alcohol or othee dmgs, succes fully p rtrcipatm): m aPPInved rehabl t n programs,

releasee based on the releasees adivides inc
maintaining amploymem, and paying restitntion to the vittlm or meetinS the tenns of other fmanelal sanctrona

(4) L4tablish standards to be used by the adult parole authoeity in modifying a releaxee's post-release contmi sanctions pursuant to mvision (D)(2) of this sectlon:

(5) EstabBsh standards to be used by the adult parole anthority or pamle board in Imposing fnrther sanetious under division (F) ofthis section on releesees who viotatepost.celease conemi sanctlons, including

standards that do thefollowing.

(a) Gess ify violations according to the deSree of seelousness:

(b) Define We cucmnatavoa under which fnrmal action by the pazole board is warranted:

(c) Uovem the use of evidenceat vlolation hearivgs;

(d) Eosnrepmcedeml due process to an alleged vfvlator;

(e) Prescrbe noaresidential commmritY control sanctiove fr most misdemeanor and technical vlolations;

(f) Provide proeedures fr the retnrn of a releesee to imprisomnent for violations of post-release control.

(P)(1) V3
heneverthe paroleboard imposes one ormore post-release coatrol saoctions npon an offender uvder tms sec[ion, the offender upov release from impisorvnmt shall beunder the general Jutisdiction of the

adult parole authority and generally shall be supevvised by the field servioes sectlon rhrough its staff of parole and fiald of6cers as desmibed in section 5149.04 of the Revised

Code, as if the offender had been placed on parole Ifthe otiender uponrelesse ffom impcisomnant violates tbe post-release control savctlon or any conditions described in division (A) of

section 2967.131 of the Revised Codtlratareimposedontheoffevder,thepnblforpr3vatepersonmentitythatoPeralesoradmwlsternthesanctionortheprogmmorac6vfty

that comprises ihe sanction shall repon the violation dvectly to the adult parole authority or to the officer ofthe authonty who supervises the offnder. The authmity's officers may treatthe offevder as ifthe offender

were on parole and in violauion of the parole, and otherwise ahall comply wfth this seciaoa

(2)Iftheadultparoleautbority o1, pwsuanttoanagreementunderSeCt10n2967.29 of the Revised
COLLei,thecourtdeterminesthatareleaseehasvlolatedapost-releasecontrol

sanction or mry conainons desabed in d1V1S1On (A) of section 2967.131 of the Revised Code Imposed
upon the relensee and that a momerestrlctive sanction is

appropriate, the authorhy or court may impose a more restrictive sanetion upon the releasee, m accordance wrth the standards estabhshed under
drvision (E) oftbis section or in accordance with the agreement made

under Sectlon 2967.29 of the ReV1Sed Code, or may report tho violadon to the parole bomd for a heaimg prusuant to divislon (F)(3) ofehis seulon. The authority OF conr[ may aot,

puxsuan to this division,
iacrease Ne duration of thereleasee's post-release control or lmpose es a pose-release control saacdon a residential santtion that Inoludes a prison

terrq but the authority or comt may impose

pn pnronthcreleaseeanyopierresidentialsanIXiov,nomesidentietsancdon,orfmancialsanctionlhattbesevtencingwmTwasauthorizedtoim se auanttoS^.
'Ct10nS 2929.16, 2929.17,and

2929.18 of the Revised Code.

(3) The parole bozrd or, pmsuznt to an agreement under Sectlon 2967.29 of the Revised Code. the
corrrt may hold a hezrivg on any alleged violation by a releasee of a post-release

corrtrolsanrtion or any enndh;ona described;n division (A) of section 2967 131 of the Revised Code fat are impneednponthe releasee.Ifafterrhehealing the
bomd or court

fmds that the releasee violated the sanction or condltion, the board or court may Inerease the dmahon ofthe releasees post-release control up to tlre maximum dmatron authorized
by division (B) or (C)

of this section or latpose a more restr¢tive post-release control savction. When appropriate, the beard or court may impose as a post-release wvtrol sanctiov a residential sznc6on that includes a prison term. The board
or conrt shall comider a prison term as a post-release control sanetion imposed for a violatiov ofpost-release comrol when the vlolatiov involves a deadly weapon or dangerons ordnance, physioal barm or attempted
serioas physical hanv to a person, or sexual miscondun, er when the meleasee committed repeated violations ofpost-release control sanctions. Unless a releasee's stated prison terrn was reduced pursuent to

section 5120.032 Ofthe
Revised Code,theperiodofaprisontermthatisimposedasapost-releasecontrolsanctionunderthisdivisionshallnotexceedninemonths,andthe

maximum wmulative prlson term for all violations under this division shall not exceed oneoralf ofthe stated prison term origlnally imposed upon the offender as part oftiris santenee.lfa releaeee's stated prison term

wasreducedpursnanttoseetion 5120.032 of the
Revised Code,theperiodofaprisontermthatisimposedasapost-releasecontrolsanctionmrderthisdivisionandthemaximum

umulative prisoa tenn far all violations nnder this division shall not exceed the period oftime not served in prison under tbe sentence imposed by the court. The period of a prison term that is imposed as a post-

release convol sanetion uvder this division shall not couut as, or be credited toward, the remainlvg period ofpost-relezse cvnhol.

If an offender is imprismed for a felony commhted while uvder post-release control supervision and is agaw released onpost-release coatrol for a period oftime determined a
^stratively tmposed by the ptarnle

maxlmrrm cumdabve prisov term for alI violatiore under this division shell not exceed one-half ofthe total atated prison temrs ofthe earlier felony, reduced by any prison

bomd or ceurq plus ewhalf ofthe total stated prison term of the new felony.

(4) Any period of post-releue coatrol shall commence upon an offender's actual relesse from prlson. If an offenderr is serving an indefmite pdson tenn or a life sentence In addition to a stated prison term, the of}Lnder

shall serve the period of post-release control ia the fonowing manner:

(a) Ifa period of post-release control is imposed upontAe offender aad if the offender also is subject to a period of parole under a fife senteace or av wdefinire seatence,
and ifthe period ofpost-release control mds

pdon to the period ofpazole, the offender shall be supervised on parole. The offender shall receive credit for pon-release control supervision dming the perlod ofparole. The offendes is not eligible for final release

under section 2967.16 of the Revised Code until thepost-releaae cen rolperiod otherwise wo ddhaveanded.
(b)Ifaperiodofpost-releasecontrollsimposedupontbeoffenderandiftheoffeoderalsoissubjecttoaperiodofparoleunderanindef itesentence,andiftheperiodofparoleendspriortotheperiodofpost-release

control, the
offevder shall be supervlsed on pmst-release control. The requ'vements ofpazole supervisivn sball be satisfied during the post-release control period.

(c) Ifan offender is subject to more than ove period ofpost-release wnhol. Me period ofpost-release control for all of the senteuces shall be the period ofpest-release confrol that expaes last, es determined by the
paroleboard m court. Periods ofpost-mlease control shall be served runciurently and shall not be imposed consecutively to each other.

(d) The period ofpost-release comrol for a releasee who commits a felony while under post-release control for an earlier felony shall be the longer ofthe period of post-release control specified forthe new frlony

unda' drvislon (B) or (C) ofthis section or the time reroa'viing under the period ofpost-re/eese connul imposed forthe earher felony as determined by the parole board or court.

CAEDIT(S)
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CrimR 42
CRIMINAL RULES

snbstantial basis forconcludina thatprobable cause existed.In

eonducHno anc after-tlre frct s,zpinv of an affidmn submit-

ted tn support of a sca^rh oan-ant, trial and appellate courts
shorild acem-cl great cleferenee to the magistrate's determina-
tion of probable cause, and doubtful or marginnl cases in this
area should be resoked in favor of upholding the warrant
(111n1ois s: Gates [1983]- 462 US 213, fallowed): (decided
rmder former analogous section) State v. Geor ae, 45 Ohio St.

3d 325, 544 N.E 2d 640 (1989).

Surrounding curtilage
A wm-rant to searclr a ds,elhng "and surrounding crutilade

inclndes the right to seaich an automobile parked on the
d,ive,,c next to the residence: (decided under former anal-
ogous section) State v. Tewell, 9 Ohio App. 3d 330, 9 Ohio B-

597, 460 N,E 2c] 2S5 (1983)-

Terry hi.sk for weapons
Althonc;h tlre search w,rrant clid not s'pecificallv authmize a

seurclo for sveapons, the trial court could have concluded that
it s^as reaconable for the police, out of concem for their mom
r,ferir to perfonn a Teuy frisk for weapuns upon anvone

present in " sus'pected u'ack lrouse. The affidavit for the

,=arrant was more than a conclusory "bare bones" affidavit

where it stated the basls of the informant's information and
vouched for his reliability: (decided under former analogous
sectlon) State c Tavlon 82 Ohio App. 3d 434, 612 N.E ?d 728

.(1992)

Two search warrants
Eirhere two search warnnts concerning the same defendant

were issued a fev hours apmt bY the same judge, the affidavits
could be considered together in determiningthe lawfulness of
the second warrant: (clecided under former analogous section)
State v. Hillegas, 144 Ohio App. 3d 108, 759 N.E.2d 803

(2001),

Unreasonable searches and seizures
United States Constitution amend IV's protection against

unreasonable searches and seizures is impheated by a claim
that the landlorcl of a mobile home park and law enforcement
officers clispossessed a tenant byphysically tearing the tenant's
trailer home from its foundation and towing it to another loC
(decided under funner analogou.s section) Soldal v. Cook
County, 506 U.S. 56, 113 S. Ct. 538, 121 L. Ed. 2d 450, 61

USLW 4019 (1992).

Unsigned seareh warrant
A seearch warrant is void ab initio if not signed by a judge

prior to the search: (decided under former analogous section)
State v, Williams, 57 Ohio St. 3d 24, 565 N.E.2d 563 (1991).

Validity of search warrant

53E

Warrant authorizing search of anyone found in resi-

derce
4wai rant vuthotizlno a scarc'h fer dnrgs of ancone fonnd In

a^ csidence extended to a resident who was app ronc'liing the
premi,ses in order to reenter- (deciclecl under former .nulu-

qous section) State v F. oits, 107 Ohio App. 3d 1(13, 66h

N.E.2d 1007 (1.995).

Warrantless search

-Constitutionality
Where an accused is removecl fi'om onc pait kYf a house

snspected of harboring law breakers, to another romn and
anested, a svarrantless search of an m'ea, as =vell as closed
cont:nners found therein, sep.vate and apart from the romn in
which lie was found or arrestecl uneler the facts of tlu's case
,iolates his rights protected bv USConst amend IV zncl XIV
(decided cmder former analogou.s section) Centcnille
Snrith, 43 Ohio App. 2d 3, 72 Ohio Op- 2d 15.5, 3 3? N.E3d H9

(1973).

Waxrantless search of baggage
M>Irere the facts surrounding a warmntless search of hag-

gage, and seizure of evidence discovered thereln, inclicate that
the search in question was instigated by private indioiduals.for
private puiposes, and that the minimal police pmticipaficm
which did occur was done for purposes of protecunn of the
public safeTy and not with the intent of gatheiing evidence to
be used in a ciiminal prosecution or otherwise ewdinp
constitutional prrotections, then the search is a piivate under-
taking for purposes of USConst amend IV an(I cont»band
evidence, thereby coming within the "plain view' of police
officers having a legifimate right to be present, ls not subject
to exelusion at trial under USConst arnend IV: (decided unde)
former analogotrs section) State v. Monis, 42 Ohio St. 2d 307,
71 Ohio Op. 2d 294, 329 N.E.2d 85 (1975).

Who may execute searcb warrant
A search wanant must be executed by the officer or officel

to whom it is directed. Articles seized in an invalid execdtion
of a search warrant should be supprressed: (decided under
former analogous section) State v. Porter, 53 Olilo Mise. 25, 5
Ohio Op. 3d 343, 373 N.E2d 1296 (CP 1977).

RULE 42 Reserved.

RULE 43. Presence of the Defendant

(A) Defendant's presence. The defendant shall be
present at the at-raignment and every stage of the- hial,
unclucling the irnpaneling of the jury, the return of the
verdict, mid the itnpositlon of senteaice, except ns
othetwise provided by these rvles. In all lirosecntlons
the defendant's voluntaty absence after the trial hxs
been commenced in his presence shall not Pte`^ent

. A
continuing the ttiril to and including the verdict
corporation may appear by cotmsel for all putpos ti^e

(B) Defendant excluded because of disrup

conduct. Where a defendant's conduct in the comt-
room is so disruptive that the hearing or hial cannot
reasomiably be conducted witb his continued presence,
the ]rearing or tiial may proceed in his absence anrl
judgrnent and sentence may be pronounced as if he
were present. Vt'here the court detennines that it maA'
be essential to the pi-esetvation of the cmlstitutionalan'
rilits of the defendant, it tnay take such steps asg
reqairecl for the comniunication of the courrtj00'
proc.eedings to the defendant.

-Police officer voluntarily admitted for eontrolled

buy
Where a police informant is voluntarily admitted to an

upartment as a buver of illegal drugs and he effects a
controlled brryin the ordinary com:se of the defendants'

chzr,q-selling business, a search warrant based upon an affidavit
eontaining the infoi'mant'.s first-hand observations is vahd
(Mw^4nnd v. Macon [1985], 472 US 463, followed): (decided
rmder former analogous section) State v. Freeman, 32 Ohio

App. 3d 42, 513 N.E2(l 1354 (1986).

Warrant authorizing search of all persons found at

particular house
Awarrant anthorpsing a sevrch of all poosons feund at a

particpdur ho»_se and thcii vehicles is invalid: (decided under
forme' unalognu-s section) State v. Tucker, 98 Ohio App. 3d

308. 648 N.E:2cl 557 (1994)-
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a39 OHIO RULES OF CRIMINAL PROCEDURE

fross-References to Related Sections

iflien accused mav be tried in his absence, RC §§ 2938.12,
3945.1'2.

Ie,t Discussion

pefendm'rts presence -
gseeptions. Ohio Crim. Prac & Pro. § 24.3012
(:eneredh: Ohio Crim: Prac. & Pro. § 24,301
grmo, al for disruptive concluct. Ohio Crim. Prac. & Pro.

§ 24:301.:3
Fl'e:u'ing prison clothes. Ohio Crim. Prac. & Pro.

§ 2-E301 #
lie,t of the prenuses - procedure-presence of defendant.

Ohio Crim. Prac. & Pro. § 4Z201

Fmms
pefeadtmt repre.sents himself. 4 OJI 402.11

pesearclr Aids

presence of defendant:
0-Jur3d: Ciini L SS§ 379, 384, 385, 387, 392, 2651, 2812,

,251, 3374
Aui-Jur2d: Crim L§ 1098 et seq; Trial § 226

3LR

lhpenee of accused at return of verdict in felony case_ 23
ALR2d 456.

{hsence of convicted defendant during hearing or argument
of motion for new trial or in arrest of judgment. 69
ALR2d 835.

Di,nuptive conduct of accused in presence of jury as ground
for mistrial or disclrarge of jury 89 ALR3d 960.

8rt•lasion or absence of defendant, pending trial of criminal
case, from courtroom, or from conference between court
and attomeys, during argument on question of law. 85
ALR2d 1111.

Civing, in accnsed's absence, additional instruction to jury
after subrnission in felony ease. 94 ALR2d 270.

'over to try, in his absence, one charged with misdemeanor.
68 ALR2d 638.

?mpriery and prejudicial effect of gagging, shackhng, or
othewise physically restraining accused during course of
state criminal trial. 90 ALR3d 17.

D'qht of accused to be present at polIDng of jury. 49 ALR2d
640.

Oqht of aceused to be present at suppression hearing or at
other hearing or conference between court and attorneys
concerning evidenti+uy questions. 23 ALS4th 955.

d'ieiency of showing defendant's "voluntaiy absence" from
hiail for puiposes of Criminal Procedure Rule 43, autho-
rizing continuamce of trial notwithstanding such absence.
21 ALRFed 906-

lIdity ofjury seleotion as affected by accuseds ab,sence fiT>m
(onducting or procedmes for selection and impaneling of
tlnal jury panel for specific case. 33 ALR4th 429.

ontarv absence of accused when sentence is pronouneed.
oB ALR5th 135.

efendant

3efe.ndant shall bc
stage of the trial,
the rettun of the
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shall not prevent
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for a11 putd)oses.
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mvlines tltat it 131al

tl,e cronstitvtioual
sucb steps as are

of the cowtmom

tn Review

Abrams harmless errm' in the absence of the accused
additional instnrctions. W11liam H. Harriger 2 Ohio

'i.U.L. Reu 596 (1975)-
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CrimR 43

Comt ghinfr inshvetion,s to jmv nr absenee of aaa^sed
Court journalizes dipferent sentences
Courtrepmte sentin jmv deliberahbn room
Defendent placed muler ph¢sicul restraint dwing tnal
Defend-ant regulred to be present at e^ev stage of tLe pmcceding.r
Defendimts iight to be present at eveiv stage of hial
Errvr

-Presenac oidefendant ^.

In-person nrralg,mient

Nunc pm tunc conrcflan to defendxuts sentence
Presence nfrlefendant
-Amending tenns of probation
-Foi{eiture hearing
-Forfeiture proceedings
-Inn'easing sentence

-lodge cmmmmicating rrdtb jwv
-Nlotion forjoinder
-Seserteneing
-Waiver
Reyuimments of hial comt
-Defendant incapable of conducting a proper defense
Right to appear wltbout physical restraints
Right to be present at an in camera hearing
91ial and sentencing in absmrtla
VolmVaw ubsence, whnt constitutes
WNver of ught to final argnment
When jmy nial co.nniences

Absence of defendant voluntary
The tomt must determine that defendant's absence is

vo]untary before it may proceed with the trial. If eeunsel has
no explanation, the presumpfion that defendant knows of 1us
obligation to attend is unrebutted: State v. Carr, 104 Ohio
App. 3d 699, 663 N.E.2d 341 (1995),

Authority of the court

-Joumnalizing sentence
Court rnay not pronounce one sentence in open court and

then journalize a different sentence after the sentencing
hearing is concluded: State v. Stevenson, 1995 Ohio App.
LEXIS 3482 (8th Dist. 1995).

Court giving instructions to jury in absence of accused
1Fnrile it is error for the trial court to give instructions to the

jury in the absence of the accused, the record must affirma-
tively reveal defendant's absence. However, certain commu-
nications with the juq, duting the deliberation stage ma,v be
harmless, notwithstanding the absence of the accused, wbere
lus counsel wavs present during the giving of the additional
instructions xn(I the instructions given were not erroneous:
State v. Blackwell, 16 Ohio App. 3d 100, 16 Ohio B. 106, 474
N.E.2d 671 (1.984).

Court journalizes different sentences
It is a violation of CrimR 43(A) where the comt announces

one sentence in open comt and then journ>ilizes a different
sentence: State v, Thomas, 1990 Ohio App. LEXIS 5969 (3rd
Dist. 1990).

Court reporter sent in jury deliberation room
It is highlv prejur$cial to defendant for the ttial court to

send the cnutt repoiter into tlre juwv deliberation room,ont of
the presence of the defendtutt, defendants counsel and the
trial judge himself, for the purpose of responding to a question
posed by the jmy: State v. Motley, 21 Ohio App. .3d 240, 21
Ohio B.256, 486 N.E.2d 12.59 (1985). -

Defendant placed under physical restraint during trial
NA"hen the c•rnut determines a defendamt shotild br platred

mider phvsical re.stnont druin,7 hiul, the factors upon which
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