'. ORIG//V,Q

In the Supreme Court of Ohio

State of Ohio, in the Relation of ¥ Case Number 10-0931
Kyle L. Clutter, ' ' _
Relator/Appeliant, * On Appeal from the Crawford County
Court of Appeals, Third Appellate
* District
Vs,
* Case Number 3-10-07
Crawford County Court of Common
Pleas & Judge Russell D. Wiseman, *

Respondent/Appellees.

Am enJEfl Merit Brief of Relator/Appellant Kyle L. Clutter

Kyle L. Clutter

#503-058 Mansfield Corr. Inst.
P.0. Box 788

Mansfield, Ohio 44801
Relator/Appellant Pro Se

Stanley Flegm

Crawford County Prosecutor
112 East Mansfield St.

Bucyrus, Ohio 44820

Counsel for Respondent/Appellees

RECEIVED - FILED
JUL 16 2010 JUL 16 2010
CLERK QF COURT
SUPREME COURT OF OHIO _ SUP%[E/!{EKC[(])ZI%? [é?gH 10




Table of Contents

T OF AULN OIS et ereeereeveretseee et etasssssssanssseseasssaesetsreeabesa sasss ensvnEs e s sa mran seR 428 s sEane srr e shssad b b s snt e e e sa i
Statement of Case and Facts.............. e s e sttt et et b e e e 1
Law and ArgUMENT. ..o essn e e RS R R 2

PropOSHION OF LAW L eis e seereererese s s e svissrs s b sbe s s nr aoes et s b shs s cr e s s s 2.

Must the Trial Court resentence a criminal defendant when the sentence imposed
dose not comport with mandatory statutory provisions regarding Post Release
Control and is void, as a matter of law.

COTIC IS O e e et oo eeteeesessomsesseaeen sareeeee s st stbanssanton as nssa san as saeermgsbdsEab s BAS ohs £abs 48 sh e mrare s b enasRssar srneab be R s ba 5
R I C AT OF SEIVICE e et ietereeseieeeeeesieseseebasbessssss nsers sen sasata ser seneessdiads siramsasarsn she s sa e mrnsebats aanes samarebenats pars 5
Appendixes: _ :

APPE{?J'* 1 - /V.pf‘.f(,e oF Apfen} 4o .,5},«/:/'9#:5 CowrF ofatecd /Visf ,?"f’ EZ 77 A /

Appendix A — Judgment Entry on Motion to Resentence from the
Third District Court of Appeals, dated April 14, 2010.....ccoreecrmesrccivimsnenanerossssensssssnsssenees f |

Appendix B — Judgment Entry on Application for Reconsideration
from the Third District Court of Appeals, dated April 28, 2010.......ceciiinini A3

Appendix C — Courts Decision on State v. Robertson, 2009-Ohio-5250,
UNreported.. . e s aeas eetesee e esen e eER bR s e ah g e et s ra s A8

Appendix D — Courts Decision on Sate v. Lester, 2007 WL 2350759,
UNFEPOTEEG . vuecteeneerrreeseasienemves st semenasessasens e erearueesosereasetat sueseaeasEe eaebeeeraee trn s bk ereesnannees A7

Appendix E — Courts Decision on State v. Bedford, 2009-Ohio-3972,
UNTEPOIEH i ere e reerer et sissss it ven st sasssssspans s s s sssons s s rmsssns s sssssn s s v s oo

Appendix F — Ohio Revised Code Section 296728 .............. Al

Appendix G — Ohio Rule of Criminal Procedure 43 ... A )4



Table of Authdrities

Judicial Authorifzy_: Page #
Fraternal Order.of Police v. City of Cleveland (2001}, 749 N.E.2d 840.......cccoiiminiinninriicnnins 2
State ex re} Kudrick v. Meredith (1922), 24 Ohio N.P. (N.S.) 120, 124, 1922 Wlhaierririoniisivino. 4
2015%*3

S.tate v, Beasley {1984), 14 Ohio ST.30d 74t s ot 4
State v. Bedford (9™ Dist.) 2009-ORI0-397 21 eesvrssssersss o ssmsesssmsreemsmssssssssssssssssos s sssssssssnsonsocsesons 3
State v Bezak (2007), 14 Ohi0 SE30 Mo errrmsssorsssoss et s s o 4
State v. Bloomer 122 Ohio SE.3d 200 ettt s et s st R 3
State v. Boswell, 121 Ohio St.3d 575, 906 N.E.20 422...w..ooerseremssssssrssimesisssssomssssssmesrsses s 5
State v. Jordan (2004), 104 Ohi0 St.30 21t s s s 4
State v. Lester @007 WL 2350750 ittt e e s s e s e .3

State v. Payne, 114 Ohio St.3d D07 oo eeeereeesassessasesssessanssrereneetsassee santensan e ansetesrneaiararetessanarsssenresaanes 68

State v. Robertson, 2009-Ohio 5052 (9™ Dist.) 2009 WL 3068749 .....ccoumcrimsimnrnmresrecsmmsmresssseennineons 3

State v. Simpkins 117 Ohio $t.3d 42
State v. Watt, 175 Ohio App.3d 613

Statutory Authority:

Ohio Revised Code Section 2967.28

Miscellaneous Law:

~ Ohio Rute of Criminal Procedure 43

Do e er oot eem s ea s sttt seeeie s se At s e s amenae s 3

, 888 N.E.2d 489 HOldINg #3....ccvce i neemrerenc s eniniasens 3



Statement of the Case and Facts

The Relator/Appellant, Kylg L. Clutter, is serving a sentence that is void for failure to
comply with statutorily mandated provisions. The Trial Court failed to impose the mandatory
sentence of {3) three years and instead imposed a discretionary term of up to three years for a
felony two.

The Relator/Appellant pled guilty to one count of Aggravated Vehicular Homicide R.C.
2903.06 on lanuary 25, 2006. The Court imposed a sentence on March 27, 2006 of five years.’

The Relator/Appellant filed a Maﬁdamus after filing a Motion to Resentence, which was
denied, on November 6, 2009 for the lack of a Final Appealable Order. The Trial Court issued a
.Nunc Pro Tunc order to correct the original journal entry. To date there are two orders that
comprise the final judgment.

On March 3, 2010 the Relator/Appellant filed the current Mandamus for failure to
properly impose Post Release Control after filing a motion in the Trial Court on November 6,
2009 that was later denied on November 13, 2009.

The Court of Appeals dismissed the Relator/Appellants petition erroneously. The Courts
reasoning was that this was a successive petition and barred by Res Judacata when clearly this
issue has never been previously raised. It is from this dismissal that the Relator/Appellant is

appealing. The Relator/Appellant’s sentence is void as is the judgment of conviction.



Law and Argument

Proposition of Law 1:

Must the Trial Court resentence a criminal defendant when the sentence imposed dose not
comport with mandatory statutory provisions regarding Post Release Control and is void, as.a
matter of law.

The sentence imposed in the Relator/Appellant’s Criminal Case, State of Ohio v. Kyle L.
Clutter, Crawford County Court of Common Pleas Case No. 05-CR-0080, does not comply with
mandatory statutory provisions, therefore, the sentence is void.

The Relator/Appellant was found guilty of Aggravated Vehicular Homicide, O.R.C.
§2903.06, a Second Degree Felony. The Relator/Appellant was sentenced to five (5) years in

prison. The court then imposed the following term: of post-release control;

“ the offender shall be subject to a perirod of post-release control “up to”
three years as determined by the parole board pursuant to R.C. 2967.28" (Emphasis Added)

Clearly the sentence imposed aliows discretion in the period of post-release control, this
is simply not the case, the proper period of post-release control pursuant to O.R.C. §2967.28(B)
(2) is “For a felony of the second degree ..., three years.” There is no discretion allowed in this
instance. The use of the word “shall” in Division (B) of O.R.C. §2967.28 makes the provision
mandatory; [W]hen a statute contains the word “shall”, it wiil-be construed as mandatory, non .
compliance will render the proceedings to which it relates iltegal and void ...,” Fraternal Order
of Police v. City of Cleveland {2001}, 749 N.E.2d 840.

The trial court incorrectly imposed a discretionary period of post-release control when it

should have imposed a definite period of three years. The language in the sentencing entry



about a term of “up to” three years incorrectly implies that the Relator/Appellant could serve
less than three years. See State v. Robertson, 2009-Ohio-5052 (9" Dist.) 2009 WL 3068749.
The Third District Court of Appeals held in State v. Lester2007 WL 235075%;

“Similarly we hold that since the sentencing entry notified Lester that he was subject to a
mandatory term of five years of post-release control, when the statue provides for a mandatory
three year term of post-refease control for the 3™ degree felonies, and up to three years for the

5™ degree felony, Lester’s sentence as to the offence is void.” (Emphasis Added)
The Third District Court of Appeals also held that a;
‘[N}ew, complete sentencing hearing was required for the imposition of post-release
control following the trial courts failure to give “proper” notice of PRC at original sentencing

hearing.” State v. Watt, 175 Ohio APP.3d 613, 888 N.E.2d 489 Holding #3. (Emphasis Added)

This Court concluded that;

‘No court has the authority to substitute a different sentence for that which is required
by law.” Id. @ %20.

This Court also held that;

“ _asentence that does not conform to statutory mandates requiring the imposition of
post-release control is a nullity and void [and] must be vacated.” id. @ 922. (Emphasis Added)

in State v. Bedford, (9th Dist.) 2009-0Ohio-3972 @ Y11, the Court held'that;

. [a] journal entry is void because it includes a mistake regarding post-release control ... there
‘ is no final, appealable order.”

and;
“The effect of determining that a judgment is void is well established. It is as though such
proceedings had never occurred; the judgment is a mere nullity and the parties are in the same

position as if there has been no judgment.” See State v. Bloomer, 122 Ohio 5t.3d 200. (Emphasis
Added)

In addition this Court held in Simpkins, supra @ Y21;

“Therefore, in circumstances in which the judge disregards what the law clearly commands,
such as when a judge fails to impose a non-discressionary sanction required by a sentencing



statute, the judge acts without authority.” State v. Beasley, 14 Ohio St.3d @ 978, 14 O.B.R. 511,
471 N.E.2d 774.

such actions are not mere errors that render a sentence voidable rather than void. If a
judge imposes a sentence that is unauthorized by law, the sentence is unlawful.
If an act is unlawful, it is not erroneous or voidable, but it is wholly unauthorized and void.”
State ex rel. Kudrick v. Meredith (1922), 24 Ohio N.P. (N.5.) 120, 124, 1922 WL 2015*3.
(Emphasis Added). '

Again this Court held in State v. Beasley (1984}, 14 OhioSt.3d 74;

“Any attempt by a court to disregard statutory requirements imposing a sentence renders
The attempted sentence a nullity or void.”

Twenty years later, this Court applied this principle to post-release control in State v.
Jordan {2004), 104 Ohio St.3d 21. Three years later, this Court held in State v. Bezak (2007), 14

Ohio 5t.3d 94;

“fwlhen a defendant is convicted to one or more offences and post-release control is
not properly included in a sentence for a particular offence, the sentence for that offence is
void. The offender is entitled to a new sentencing hearing for that particular offence.” Id. @

Syllabus (Emphasis Added).
The effect of a void sentence or any portion thereof, renders the finat judgment of
conviction void as well.
In State v. Payne, 114 Ohio St.3d 502, in footnote3, 129, the court stated;
“It is axiomatic that imposing a sentence outside the statutory range, contrary to
statue, is outside a courts jurisdiction, thereby rendering the sentence
void ab initio.”(Emphasis Added).
Clearly the trial court failed to properly impose mandatory post-release control in its

journal entry. The Relator/Appellant’s sentence is void, it is a nullity and must be vacated. it is

as though such proceedings has never occurred; the judgment is a mere nullity and the parties



are in the same position as if there had been no judgment. See State v. Boswell, 121 Chio St.3d
575, 906 N.E.2d 422.

Pursuant to Criminal Rule 43, the Relator/Appellant must be physically present at every
stage of the proceedings, including sentencing.

Conclusion

Wherefore, this Court should reverse the decision of the Court of Appeals, vacate the
Relator/Appellants void sentence and remand this cause to the trial court for further
préceedings.

Respectfully Submitted,

Yo 2 Cpttm

Kyfc,e L. Clutter
Relator/Appellant in Pro Se
Mansfield Corr. Inst.

P.O. Box 788 #503-058
Mansfield, Ohio 44901

Certificate of Service

| certify that a true copy of the same was sent by U.S. Mail to the address listed in the caption

on this a’_fﬁday of Jily , 2010.
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APREL

[N THE COURT OF APPEALS OF OHIO APR 14 oy
THIRD APPELLATE DISTRICT CRANFORD Gl

CRAWFORD COUNTY

STATE OF OHIO, | CASE NO. 3-10-07
EX REL KYLE L. CLUTTER,

RELATOR,

Y.

‘RUSSELL B. WISEMAN, JUDGE, JUDGMENT
CRAWFORD COUNTY COURT ENTRY
OF COMMON PLEAS, : '

RESPONDENT.

“This cause comes on for determination of Relator’s complaint for writ of
mandamus and/or procedendo, Respondent’s motion to dismiss, and Relator’s
memorandum conira the motion to dismiss.

Upon consideration the court finds that Relator filed a previous éomplaint
for writ of inandamus and/or procedendo which argued that he must be
resentenced and a final order issued, and the complaint was d-ismissed. State ex
rel. Clu_rfer v. Wiseman, 3™ Dist.No. 3-09-01, unreported; appeal dismissed, Stafe
ex rel. Clutter v. Wiseman, 122 Ohio St.3d 1518, 2009-Ohio-4776, reconsideration
denied, 123 Ohio St.3d 1498, 2009-Ohio-6015.

The instant complaint similarly argues that Relator must be resentenéed and

s final order issued. It is well settled that res judicata bars a party from instituting

Al



Case No. 3-10-07

3 successive writ action for the same relief. State ex rel. Tate v. Calabrese (April
7, 2010), Slip Opinion No. 2010-Ohio-1431, citing State ex rel. Essigv. Blackwell,
103 Ohio St.3d 481, 2004-Ohio-5586; State ex rel. Carroll v. Corrigan (2001), 91
Ohio St.3d'331.
Accordingly, the successive writ action is barred by res judicata and must
be dismissed, aﬁd Respondent’s motion is well taken. |
It is therefore ORDERED that Relator’s complaint for writ of mandamus

and/or procedendo be, and hereby is, dismissed at the costs of Relator for which

judgment is rendered.

DATED: april 14, 2010
/jnc
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f,
LD 1N Te COURT o ADPEALS

APR 28 2019

IN THE COURT OF APPEALS OF OHIO e
THIRD APPELLATE DISTRICT CRAHFGRD o,
CRAWFORD COUNTY i

STATE OF OHIO, _ CASE NO. 3-10-07
EX REL KYLE L. CLUTTER,

RELATOR,

Y.

RUSSELL B. WISEMAN, JUDGE, JUDGMENT
CRAWFORD COUNTY COURT ENTRY
OF COMMON PLEAS,

RESPONDENT.

This cause comes before the court upon Relator’s application for
reconsideration of this Court's judgment dismissing his second petition for writ of

mandamus and/or procedendo.

Upon consideration the Court finds that there is no provision for seeking
reconsideration of a final judgment in a proceeding instituied under the court's
original jurisdiction. State ex rel. Pajestka v. Faulhaber (19773, 50 Ohio St.2d 41;
State ex rel Pendell v. Adams Cty. Bd. of Elections (1988), 40 Ohio St.3d 58.

Accordingly, the application is not well taken.

A3



Case No. 3-10-07

It is therefore ORDERED that Relator’s application for reconsideration be,

and the same hereby is, denied.

DATED: april 28, 2010
/inc

AH
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Court of Appeals of Ohio,

Ninth District, Medina Counfy.

STATE of Ohio, Appellee

A
Leonard E, ROBERTSON, Appellant.

No. 07CA0120-M.
Decided Sept. 28, 2009.

Appeal fromn Fudgment Entered in the Clourt of Common Pleas County of Medina, Ohio, Case No. 05-CR-0339,
Joseph E Salzgeber, Attorpey at Law, for appeltant.

Prean Holman, Prosecuting Attorney, and Russel A. Hopkins, Assistant Prosecuting Attorney, for appellee.

DICKINSON, Judge.

INTRODUCTION

*] {91} As part of a plea agreement, Leonard E. Robertson pieaded guilty to 54 counts of sexual battery, one count of gross sexual imposition,
and two counis of attempted gross sexual imposition. Mr. Robertson was convicted of those charges and has appealed, arguing that s guilty pleas
were not knowingly, intelligently, and voluntarily made because the trial court failed to advise him, at his change of plea hearing, that he would be
subject to 3 mandatory term of five years of post-release control, Mr. Robertson, however, has not moved the trial court to withdraw his plea.
Because the trial court made a mistake regarding postrelease control in its sentencing entry, the sentencing entry is void. This Court, therefore,
exercises its mherent power to vacate the void judgment and remands for a new senencing hearmg.

POST-RELEASE CONTROL

{92} Mr. Roberison's sexual battery convictions are felony sex offenses of the third degree. His otber three convictions are felony sex offenses
of lesser degrees. The trial court sentenced him to a total of fifteen years in the custody of the Ohio Department of Rehabilitation and Correction
and ordered him to serve “op to” five years of post-release control.

{93} Under Section 2067.28(B) of the Ohio Revised Code, “[ejach sentence to a prison form ... for a felony sex offense ... shall
include 2 requirement that the offender be subject to a perind of post-release control imposed by the parole board after the offender's release from
imprisomnent” For a felony sex offense, the periad is five years. R.C. 2967 28(@®)1). Under Section 2029.14(F)(1). “[ilf a court imposes a

prisen term ... for a felony sex offense, ... it shali include in the sentence a requirement that the offender be subject to a period of post-release
contral after [his] release from imprisonment...”

{9 4} In its sentencing entry of March 31, 2008, the trial court wrote that “post release control is mandatory in this case up to a maximum of 5
years.” Although the trial court correctly wrote that Mr. Robertson was subject to “mandatory” post-release control, it incorrectly deseribed that

postrelease control as lasting “up to a maximum of 5 years,” thereby implying that it could last for less than 5 years. Under Section 2967 .28,
any sentence to 3 prison termn for a felony, except uncategorized special felonies, “shall include a requirement that the offender be subjectto a period
of post-release control” follewing release. R.C. 2967.28(B), {C}. Thus, if the trial court imposes a prison term for such an offense, it must
include faat requirement in the sentence. To that extent, the requirement that the offender be “subject” to post-releass control under Section
2067 28 is always “mandatory” because the trial court has no diseretion over whether to include it in the sentence.

{4 5} The trial court aiso has no discretion over whether post-reiease control is actually imposed or, when it is, the length of that post-release
control. To the extent anyone has discretion regarding post-reiease control, it is the parole board, not the trial court. Depending upon the offense,

Section 2967.28 dictates either a definite period of fhree or five years under part B, or a possible period of up to three years under part €, “if
the parole board ... determines that 2 pericd of past-release control is necessary for that offender” R.C. 2967.28(C).

=2 {4 6} Mr. Roberison was convicted of third-degree felony sex offenses within the coverage of Section 2967, 28(B)(1). The irial court,
therefore, should have included in his sentence that he would be subject to post-release control fora definite period of five years. The language in
the sentencing entry about a term of “up to” five years incorrectly implies that Mr. Robertson could serve {ess than five years.

(%7 In Staie v. Simpkins, 117 Ohio $.3d 420, 2008-Ohio-1197, the Obio Supreme Court held that, “[i]n cases in which &

A5



defendant is eonvicied of, or pieads guilty to, an offense for which postrelease control is required but not properly included i the sentence, the
sentence is void...” Jd. at syllabus. The Supreme Court reasoned that “no court has the authority to substitute a different sentence for that which is
required by law.” Jd. at § 20. It coneluded that “a sentence that does not conform to statutory mandates requiring the imposition of postrelease
control is a nullity and veid [and] must be vacated.” Id. at §22.

98} In State v Bedford, 9th Dist. No. 24431, 2009-Ohio-3972, at ¥ 11, this Court held that, if “[a] journal entry is void because it
included a mistake regarding post-release control .. there is no final, appealable order” Accordingly, this Court does not have jurisdiction to
sonsider the merits of Mr, Robertson's appeal. Jd.'at § 14. It does have limited inherent anthority, however, to recognize that the journal entry isa

nullity and vacate the void judgment. f4. at § 12 {quoting Van DeRvt v. Van DeRyt, 6 Obio §t.2d 31, 36 (1966).

CONCLUSION

{993 The irizl court's journal entry included a mistake regarding post-release controt. It, therefore, is void. This Court exercises its inherent
powert o vacate the journal entry apd remands this matter to the trial court for a new sentencing hearing.

Judgment vacated, and cause remanded.
There were reasonabie grounds for this appeal.

We order that a special mandate issue out of this Coutt, directing the Court of Commmon Pleas, County of Medina, State of Ohio, to carry this
judgment into execution. A certified copy of this journal entry sball constitute the mandats, pursuant to Ap_p R. 27

Immediately upon the filing hereof, this document shall constitate the journal enfry of judgment, and it shali be file stamped by the Clerk of the
Coust of Appeals at which time the period for review shalt begin to run. App.R. 22(E). The Clerk of the Court of Appeals is instucted fo mail a
natice of entry of this judgment to the parties and to make a aotation of the mailing in the docket, pursuant to A[}p.R. 30,

Costs taxed to appellee.

MOORE, P.J., and WHITMORE, J., concur.

Ohio App. 9 Dist.,2009.
State v. Robertson
Slip Copy, 2005 WL 3068749 (Ohio App. 9 Dist.), 2009 -Chio- 5052

END OF DOCUMENT
(¢} 2010 Thomson Reuters. Ne Claim to Orig. S Gov. Works,
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Not Reported in N.E.2d, 2007 WL 2350759 {Ohic App. 3 Dist), 2007 -Ohio- 4239

Court of Appeals of Ohio,
Third District, Auglaize County.

STATE of Ohio, Plaintiff-Appellee,
V.
Stephen M. LESTER, Defendant-Appeliant.

No. 2-06-31.
Decided Ang, 20, 2007,

Criminal Appeal from Common Pleas Court. _
David H. Bodiker, Ohio Public Defender, Kenneth R. Spiert, Columbus, OH, for Appetlant.

Amy Otley Fox, Assistant Prosecuting Attorney, Wapakoneta, OH, for Appellee.

PRESTON, J.

#{ 4 1} Defendant-appellant, Stephen Lester, appeals the sentence imposed by the Auglaize County Court of Commeon Pleas. For the
following reasons, we affirm the sentence on the misdemcanor offense but vacate the sentence as to the felony offenses and remand to the
trial coutt for further proceedings consistent with this opinion.

{12} On January 24, 2006, Lester waited in a parking lot for his former girlfriend, Angela Giethart, at her place of employment. After
Angela arrived, Lester approached her parked car and tried to force Angela into his car. Angela resisted Lester's atternpts. According to
Angela's testimorty, Lester threatened to kill Gierhart with a knife if she screamed. At some point, Anita Byme, one of Gierhart's co-
workers, drove into the parking lot and Angela ran to Bytne's vehicle. Lester then picked up Angela's purse and left the parking lot.

{4 3) The Auglaize County Grand Jury indicted Lester on the following: count one of robbery, in violation of R.C.

- 2911.02(A)X2), and a second degree felony; count two of abduction, in violation of R.C. 2905.02(AX1), and a third degree
felony; count three of theft, in violation of R.C. 2913.02({AX 1), and a fifth degree felony; count four of attempted felonious assault,
in violation of RLC. 2923.02(A)2903.11(A)}1), and a third degree felony; and count five of aggravated menacing, in violation
of R.C. 2903.21(A), and a first degree misdemeanor.

{94} Ajury trial was held on May 15 and 16. The jury found Lester not guilty of the robbery charge but found him guilty of the
remaining charges.

£9 5% The trial coutt subsequently sentenced Lester 10 five years imprisonment on count two, six months imprisopment on count
three, three years imprisonment on count four, and six months imprisonment on count five. The trial court ordered that counts two and
four be served consecutive to each other. The trial court also ordered that counts three and five be served concurrent to each other and
concurrent §0 count two for an aggregate prison sentence of eight years. The trial court also ordered Lester to pay restitution in the amount

of $1,328.98, court costs, costs of prosecution, and any fees permitted under R.C. 2929.18{A)(4). In the sentencing entry, the trial
court further stated,

[{]he Court has further notified the Defendant that Post Release Control in this case is MANDATORY for FIVE (5) YEARS, as
well as the consequences for violating conditions of Post Release Control imposed by the Parole Board under Ohio Revised

Code § 2967.28. The Defendant is ORDERED to serve as part of this sentence any term of Post Release Control imposed
by the Parole Board, and any prison term for violation of that Post Release Control. ’

{5 6} It is from this sentence that Lester appeals and asserts four assignments of error for our review. We will address Lester's second
assignment of error first,
ASSIGNMENT OF ERROR NO. 1}

The trial court violated Mr. Lester's rights to due process under the Ohio and United States Constitutions, as well as his rights
under R.C. 2967.28, when it ordered him to serve an illegal, mandatory term of post-release control of five years for a third-
degree felony. (7/10/06 Entry, 2.)
*2 {] 7} Lester argues, in his second assignment of error, that the trial court's sentencing entry erroneously stated that Lester was
subject to a mandatory five year term of post release control instead of the three year term of post release control required for a third

degree felony under R.C. 2967.28(B)(3).

{18} R.C. 2967.28(B) provides in part, “ * * * a period of post release conirol required by this division for an offender shall be one

A7



of the following periods: * ¥ * (3) For a felony of the third degree thatisnota felony sex offense and in the commission of which the
offender caused or threatened physical harm to a person, three years.” {emphasis added.)

99} Lester was convicted of abduction, a third degree felony; theft, a fifth degree felony, attempted felonious assault, a third degree
felony; and aggravated menacing, a first degree misdemeanor. Since Lester was convicted of two felonies of the third degree that were not
felony sex offenses and Lester caused or {hreatened physical harm to a person, Lester was subject to a mandatory three year term of post

release control. See R.C, 2067.28(B)(3). In addition, Lester was convicted of a fifth degree felony, which was subject to post
release control of “up to three years”. See R.C, 2967.28(CY.

{9 10} The trial court notified Lester regarding post release control at both the sentencing hearing and in the sentencing entry, but the
notifications were inconsisient. At the sentencing hearing, the trial court notified Lester that he was subject to a mandatory term of three
years post release control; however, in the sentencing entry, the tria} court notified Lester that he was subtect to a mandatory term of five
years of post release control.

{4 11} The Ohio Supreme Court has recently held,

[w]hen a trial court fails to notify an offender that he may be subject to postrelease control at a sentencing hearing, as required
by former R.C. 2929.1 O(B)(3), the sentence is void; the sentence must be vacated and the matter remanded to the trial
court for resentencing. The trial court must resentence the offender as if there had been no original sentence. When a defendant
is convicted of or pleads guilty to one or more offenses and postrelease control is not properly included in a sentence for a
particular offense, the sentence for that offense is void. The offender is entitled to a new sentencing hearing for that particular
offense.

State v, Bezak, 114 Ohio St.3d 94 2007-0Ohio-3250, at 9 16 (trial court failed to notify the offender of post release

control at the sentencing heating).

{912} Similarly, we hold that since the sentencing entry notified Lester that he was subject to a mandatory term of five vears of post
release control, when the statute provides for a mandatory three year term of post release control for the third degree felonies and up to
three years of post release control for a fifth degree felony, Lester's sentence as to the felony offenses is void. Thus, we vacate the
sentenice as to the felony offenses and remand to the trial court for resentencing. However, we affirm the sentence imposed by the trial
court as to the misdemeanor offense in that post release control is not applicable.

ASSIGNMENT OF ERROR NO. 1

*3 When the trial court ordered Mr. Lester, who was subject te 2 mandatory term of post-release control, to serve as part of his
sentence “any term” of post-release control imposed by the Parole Board, it violated the separation of powers doctrine and
deprived Mr. Lester of his rights to due process under the Ohio And United States Constitutions and his statutory rights under

R.C. 2967.28. (7/10/06 Entry, 2.)

ASSIGNMENT OF ERROR NO. 111
The irial court violated Mr. Lester's rights to due process and equal protection under the Ohic¢ and United States Constitutions
and abused its discretion by sentencing him to pay restitution under R.C. 2929.18(A)(1) and fines and costs under R.C.
2929.18(AX 4 without considering Mr. Lester's present or future ability to pay those sanctions, as required by R.C.
2929.19(B). (Sent. Tr. Pp. 3, 5-6, 25.)

ASSIGNMENT OF ERROR NO. IV

When the trial court sentenced Mr. Lester to non-minimum, maximum, and consecutive prison terms based on facts not found
by the jury or admitted by Mr. Lester, it viclated his rights guaranteed by the Sixth Amendment to the United States
Constitution and by Article One, Sections Five and Ten of the Ohio Constitution. (Sent. Tr. p. 25; 7/10/06 Entry.)
{9 133 Based on our disposition of Lester's second assignment of error, we find that Lester's first, third, and fourth assignments of
error are NoW moot. :

{914} The sentence imposed by the Auglaize County Court of Common Pleas is affirmed as to the misdemeanor offense; however,
the sentence is vacated as to the felony offenses and the cause is remanded for further proceedings consistent with this opinion.
Judgment Afirmed in part; Sentence Vacated in part and cause Remanded.

ROGERS, P.J., and SHAW, J., concur.
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DICKINSON, Presiding Judge.
INTRODUCTION

*] {41} A jury convicted Joseph Bedford of domestic viclence and disrupting public services, whick are flonies of the fourth degree. At his
sentencing hearing, the trial court fold him that his sentence would be two years in prison “with a period of three years ... mandatory post-release
control.* Tt then wrote in its journal entry that, zs part of Mr, Bedford's sentence, he “may be supervised by the Adult Parole Authority after [he]
leaves prison ... for a mandatory Three (3) vears as determined by the Adult Parole Autherity.” Mr. Bedford has appealed his convictions, assigning
five errors. Because the trial court made a mistake in its joumal entry regarding post-release control, the jowmnal entry is void. This Court, therefore,
exercises its inherent power to vacate the void judgment and remands for a new sentencing hearing.

FINALAPPEALABLE ORDER

{42} The Ohio Constitution resiricts an appellate court's jurisdiction over trial court decisions to the review of final orders. Ohio Const.
Art. IV, § 3(B}2) “{In order to decide whether an order issued by a frial court in 2 criminal proceeding is a reviewable final order, appellate
courts should apply the definiticns of ‘final order’ contained in R.C.. 2505.02.~ State v. Muticie, 91 Ohio 8t.3d 440, 444, 746

N.E.2d 1092 (2001). “An order is a final order that may be reviewed, affirmed, modified, or reversed, with or without retrizl, [if] itis ... [g]n
order that affects a substantial right in an action that in effect deternrines the action and prevents a judgment.” R.C. 2505.02(B)(1).




{4 33 The Obio Supreme Court has held that “a judgment of conviction gualifies as an order that *affects a substantial right” and *determines
the action and prevents a judgment’ in favor of the defendant™ State v. Baker, 119 Ohio 8t.3d 197, 893 N.E.2d 163, 2008-

Ohio-3330, at 9. Tt has further beld that “[a] judgment of convistion is a final appealable order under R.C. 2505.02 1if] it sets forth (1)
the guilty plea, the jury verdict, or the finding of the court upon which the conviciion is based; {2) the sentence; (3} the signature of the judge; and
(4 entry on the journal by the clerk of court.™ Jd. at syllabus. The trial court's joumal entry sets forth the jury's verdict and M. Bedford's sentence,
has the judge's signature, and was entered by the clerk of courts. Accordingly, it appears, on its face, tobe 2 final, appeatable order.
POST-RELEASE CONTROL

[1112] (94} Section 2967.28(C) of the Ohio Revised Code provides that “[a]ny senfence to a prison term for a felony of the
third. fourth, or fifth degree that is not subject to division (B){1) or {3) of this section shall include a requirement that the offender be subject i0 &
period of post-release control of up to three years after the offender's release from imprisomment, if the parele board ... determines that a peried of
post-release control is necessary for that offender” Similarly, Section 2929.14(F)(2) provides that, “[i]f a court frposes a prison ierm for a
feiony of the third, fourth, or fifth degree .., it shall include in the sentence a requirement that the offender be subject to a period of post-release
control after [his] release from imprisonment, in accordance with [Section 2067 28], if the parole board determines that a period of post-
release control is necessary.” In addition, Section 2929.19(B)3)(d) provides that, “if the sentencing court determines ... that a prison term is
necessary or requived, [ii] shall ... [nJotify the offender that [hel may be supervised under Section 2067.28 of the Revised Code after
[he] ieaves prison if [he] is being sentenced for a felony of the third, fourth, or fifth degree....”

#2 {45} At the sentencing hearing, the trial court told M. Bedford that it was imposing a mandatory three-year period of post-release control,
and it wrote in its journal entry that he “may” be supervised “for a mandatory three (3) years.” Under Section 2967.28(C). however, the parole
board has discretion to impose up to three years of post-releass control for felonies of the fourth degree that are not felony sex offenses. The court
apparently thought thet Mr. Beaford fell within zn exeeption ander Section 2967.28(BK3), which provides that three years of post-release '
control is mandatory “[flor a felony of the third degree that is ot a felony sex offense and in the commission of which the offender caused or

threatened physical harm to a persen.” The court stated at the sentencing hearing that, “{bjecause there was harm or threat of harm,”Mr. Bedford's
post-release control “will be ... mandatory.”

{96} The physical hann exception, however, onty applies to felonies of the third degree. Because Mr. Bedford was convicied of two felonies
of the fourth degree, it did not apply to him. Accordingly, the trial court improperly told Mr. Bedford that he was subject to mandatory post-release
contrel and improperly wrote that in its journal entry.

73 n State v. Simpkins. 117 Ohio §t.3d 420, 884 N.E.2d 563 2008-Ohio-1197, the Ohio Supreme Court held that,

“[iIn cases in which a defendant is sonvicted of, or pleads guitty to, an offense for which postrelease control is required but not propesly inciuded
in the sentence, the sentence is void....” fd. at syliabus Tt noted that “no court has the authority to substimte a different sentence for that which is

required by law.” Id. at § 20 884 N.E.2d 568 ¥, therefore, concluded that “a sentence that does not conform to statutory mandates
requiring the imposition of postrelease contro? is a nullity and void...” Id. at 22, 884 N.E.2d 568

{9 8} Because the trial court made a mistake regarding post-release control in its journal entry, Mr. Bedford's sentence is void. This Court notes
that “[a] court of record speaks only flirough its journal and nof by oral pronouncement or mere writlen minute or memorandum,” Schen]ey V.
R auth, 160 Ohio St. 109, 113 N.E.2d 625, paragraph one of the syllabus {1953). Accordingly, not only is Mr. Bedford's sentence

void, it follows that the journal entry in which the court attempted to impose that sentence is also void.
JURISDICTION REVISITED

L3_1 {9} Having concluded that the trial court's journal eptry is void, this Court must deiermine the effect of that conclusion. In particular,
this Court must determine whether it can consider Mr. Bedford's assignments of error regarding his convictions in this appeal or whether it must
wait to consider them foliowing a valid journal entry.

{9 10} “The effect of determining thata judgment is void is well established. it is ag though such proceedings had never oceurred; the
judgment is a mere nullity and the parties are in the same position as if fhere had boen no judgmert.” State v. Bloomer. 122 Ohijo St.3d
200. 909 N.E.2d 1254, 2009-Ohio-2462. at § 27 (quoting State v. Bezak, 114 Ohio St.3d 94, 863 N.E.2d 961,
2007-Ohio-3250, at 9§ 12). Taking the Supreme Court at its word, this Court must act as if the journal entry containing Mx. Bedford's void
sentence “had never oocurred” and “as if there hact been no judgment.” 2. (quoting Bezaic, 2007-Ohip-3250, at 112, 114 Ohio
8t.3d 94. 868 N.E.2d 961 ). This Court, therefore, must reevaluate its juridiction over the appeal in light of the fact that “there ha[s] been
no judgment.” Id. (quoting Bezak, 2007-Olhio-3250, at 112, 114 Ohio St.3d 94, 868 N.E.2d 961).

#3 {411} As noted previously, the Ohio Constitution Testricts an appeliate court's jurisdiction over trial court decisions io the review of final
orders. Qhio Const. Art. FV, § 3(BK2). While a judgment of conviction qualifies as a final order if it contains the requirements identified
in State v. Baker, 119 Ohio S5t.3d 197, 893 N.E.2d 163, 2008-0Ohig-3330, if there has been no judgment then there is no final
order. Accordingly, since the trial court's journal entry is void becanse it included a mistake regarding post-release contral, this Court concludes
there is no final, appealable order. To the extent that this Court's decision in State v. Vu, 9th Dist, Nos, 07CA0094-M, 07CAD095-
M. 07CAD096-M, 07CA0107-M, 07CA0108-M, 2009-OQi1io-29435, is inconsistent with that conclusion, it is overruled,




[NHERENT POWER OF THE COURT

[ﬂr_‘l {9 12} Although the trial court's void journal entry may not be a final, appealable order, that does not end this Court’s analysis. While this
Courl may not have jurisdicfion under Section 2505.02(B), the Ohio Supreme Court has “recognized the mherent power of courts to vacate
void jndgments.” Cincinnati Sch. Dist. Bd. of Educ. v. Hamilton County Bd. of Revision, 87 Ohio 5t.3d 363. 368,
721 N.E.2d 40 (2000). “A court has inherent pewer to vacate a void judgment because such an order simply recognizes the fact that the
judgment was always 2 mullity ™ Van DeRyt v, Van DeRyt, & Ohio $t.2d 31, 36,215 N.E.2d 698 (1966). If an appellate coust

is exercising its inherent power to vacate 2 void judgment, it does not matter whether the notice of appeal was timely filed or whether there is &

final, sppealabie order. Card v. Roysden, 2d Dist. No. 95 CA 108, 1996 WL 303371 at *#1 (June 7.1996); sec Reed v.
Montgomery County Bd. of Mental Retardation and Developmental Disabilities. 10th Dist. No. 94APE10-

1490, 1995 WL 250810 at *3 (Apr. 27, 1095) (coneluding that, if an entry is void ab initio, “[wihether or not the ... eniry constitutes
& final appealable order does not affect appellant's ability to appeal the matier.”).

(413} Exercising this Courf’s inherent power o vacate the trial court's void judgment is consisient with the instructions of the Ohio Supreme
Court. In State v. Jordan, 104 Ohio §£.3d 21, 317 N.E.2d 864, 2004-Ohio-6083, it held that, “[i] a trial court falls to notify
an offender ahout postrelease control ... it fails 1o comply with the mandatory provisions of R.C. 2929.1 Q(B)(3)(c} and (d), and, therefore, the
sentence must be vacated and the matter remanded to the trial court for resentencing,” Id. at paragraph two of the syllabus. In State v,
Simpkins, 117 Ohio 8t.3d 420, %84 N.E.2d 568. 2008-Ohjo-1197. it noted that, “[blecause a sentence that does ot conformy,
1o statutory mandates requiring the imposition of postrelease control is & nullity and void, it must be vacated.” 1d. at § 22, 884 N.E.2d 568
Turthermore, m State v. Foster, 109 Ohio St.3d 1, 845 N.E.2d 470, 2006-0hio-856, it noted that, “[if] a sentence is deemed
void, fhe ordinary course is (o vacate that sentence and remand to the trial court for a new sentencing hearing” 1d. at 103, 845 N.E.2d

470 (eiting Jordan, 2004-Ohjo-6085, at 123, 104 Ohio 8t.3d 21, 817 N.E.2d 8§64).

#4 {414} Although this Court has inherent power io vacate a void judgment, its power is limited to recognizing that the judgment is a mullity.
It does ot have authority 1o consider the merits of Mr. Bedford's appeal. See Steel Co. v, Citizens for a Better Env't, 523 U8,
23,95, 118 $.Ct. 1003, 140 L. Ed.2d 210 {1998) (noting that, if the frial court's action excesds its jurisdiction, “we have jurisdiction
on appeal, not of the merits but merely for the purpose of correcting the error of the lower court ...”) {quoting Arizonans for Official

Enelish v, Arizona, 520 U.S. 43,73, 117 S.Ct. 1055, 137 L.Rd.2d 170 (1997)).
ONCLUSION

{9 15} Because the trial court's j ournal entry included a mistake regarding post-release control, itis void. This Court exercises its inherent
power to vacate the journal entry and remands this matier to the trial court for a new senfencing hearing.

Judgiment vacated, and cause remanded.
There were reasonable grounds for this appeal

‘We order that a special mandate issue out of this Court, directing the Court of Comunon Pleas, County of Summit, State of Ohio, io carry this
- jud gment into execution. A certified copy of this journal entry shail constitute the mandate, pursuant to App R.27.

hmmediately upon the filing hereof, this document shall constitute the journal entry of judgment, and it shall be file stamped by the Clerk of the
Cautt of Appeals at which time the period for review shall begin to run. A.QQ.R. 22(E). The Clerk of the Court of Appeals is instructed i mail
a notice of eniry of this judgment fo the parties and to make 2 notation of the mailing in the docket, pursuant to APD R.30.

Costs taxed equally both parties.
WHITMORE, T. concurs, saying.

{916} I concur with the majority opinian, 1 write separately to address this Courf's decision in Staze v. P, 9th Dist. Nos. 07CA0094-M,
07CAD095-M, D7CAC0SE-M, 07CA0107-M & 07CAQL08-M, 2009-Ohio-2945. Fu presented this Court with several codefendants who,
according to the Ohio Supreme Court's recent decisions, had void sentences because the trial court improperly advised them about post-release
control. This Court's decision to review the sufficiency of the evidence supporting their convictions assured the defendants that the findings of guilt
that held them in prison were supperted by sufficient evidence.

{417} Unfortunately, in Vi as in this case, the trial court's improper post-release control notifcation “leads to a more sexious probler, for a
defendant may be caught in limbe. Unless a defendant in prison were fo seek mandamus or procedende for a trial court to prepare a new eniry,

appellate review of the case would be fmpossible.” State v, Baker, 119 Ohio St.3d 197, 893 N E.2d 163, 2008-Ohio-3330
at 9 16, ¥ addressed the Supreme Court's concern for a defendant caught in imbo, a valid concern, as this Couxt has already reviewed cases
where a defendant sat in prisen for many months waiting to be resentenced following reversal because of an improper post-release control
notification, See, e.g., State v. Roper; 9th Dist. No. 24321, 2009-0Ohioc-3185.




*5 (418} This Courts holding today is a logical extension of ouz decision in Stare v. Holcomb, 9th Dist. No. 24287, 2009-Ohio-3187. 1t
follows, therefore, fhat this Court cannet review the sufficiency of the evidence because tiere is no final order to review. I reluctantly agree that Va
st be overruled on that point. Of course, if the defendant's sentence were voidable, rather than void, the result in this case, and many othess,
would be different. The Supreme Court has held to the contrary, however, and the fear the Supreme Court explained in Baker that defendants will
be “canght in imbo™ applies with equal force here, Baker at Y 16.

(919} I encourage the trial court in tlis case, and others like it, to sentence the defendant as quickly as possible. In appropriate cases, a trial
court may utilize the remedy set forth in R.C. 2079191 to sdd the missing notification o the defendant's sentence without hoiding another full
sentencing hearing, Whaiever methed is used fo mpose a proper sentence, if a defendant desires to appeal, the defendant can file a new appeal and
ask this Court to transfer the briefs to the new appeal and consider it in an expedited manner. See, e.g., State v, Miller, 9th Dist. No. 06CA0046-M,
2007-Ohio-1353, at 120
BELFANCE, 1. concurs, Saying.

(920} T coneur. [ write separately to note that 1 also share the concems expressed by Judge Whitmore in her concurring opinion,
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*296’7.28 Post-release control

(A) As nsed in +his section:

(1) “Monitored time” means the rmonitored time sanction specified in SSCﬁOI‘l 2929 . 1 7 Of the RGViSGd Code‘

(2} “Deadly weapon” and “dangerous ordnance” have the same aganings as in SBCﬁOIl 2923 - ]. 1 Of the Rev1sed COdB

(3) “Felony sex offense” meansa violation of & section contained in Chapter 2907. of the Revised Code that is a felooy.

(B) Each sentence 1o a prisen term for a felony of the first degree, for a felomy of the second degree, for a felony sex offense, or for a felony of the third degree {hat is not a felony sex offense and in the commnission of
which the offender caused or threatened fo cause physical ham (o a persen shall include a Tequirement that the offender be subject to a period of post-release control imposed by the parole board after the offender's
release from fmprisonment. If a court imposes 2 sentence including a prison tem of & type desersbed in this division on or after July 11, 2006, the failure ofa sentencing court to notify the offender pursuant 1o

djViSion (B)G)(C) Of Section 2929 . 19 Of the ReViSGd COde o this equireraent of to include in the jadgrment of conviction entered on the journal a statement

shat the offender’s sentence includes this sequirement does not negate, Yimit, or otherwise affect the mendatory period of supervision that is required for the offender under this division. S ection

2620 .191 of the Revised Code wpte i priorto suly 11, 2006, a court imposed a sentence including & prison texm of 2 type describd in this division and faifed to sotify the offender
e wdivision (B)(3)(e) of section 1929 19 of the Revised COAE reiing postsesase contst orto nsiade n (hefudgraca of comizion seret o2 he
journal or i the semtence pursugnt to diViSiOll ( F)( 1) of section 2929 .14 Of the Rev ised Code a statement Togarding post-relcass contral. Unless reduced by the

parcle boad pursuant to division (D) of this section when authorzed under that division, a period of post-release contro! required by this division for an offender shall be of one of the following periods:

(1) For a felony of the first degree or for a felomy sex offense, five years;
{2) For a felony of the secand degree that is nota felony sex offense, three years;
"{3) Far a felony of the third degree that is not a felony sex offense and in the commission of which the offender cansed o1 threatened physical harm to a person, three years.

* {C) Any sentence to a prison term for a felozy of the tirird, fourth, or fifth degree that is mot subject to division (BI(1} or (3} of this section shall include a requirement fhat the ptfender be subject o a period of post-
release control of up to three years after the offender's release from imprisonment, if the parole “hoard, in accordance with division {D) of this section, determines that a perniad of post-release control is necessery for

that offender. Section 2929, 191 of the RGViSGd Code applies if, prior to July 11, 2006, a cour: imposed & semtence Including a prison term of a type 6escribed in this division and

. failed 1o notify the offender pursuant to diViSiOIl (B) (3)( d) of secti on. 2029, 19 of the Revised Code regarding posi-relase control of to include in the judgment
of convietion entered o5 the journal or s the seatence pursupnt 0 division (F)(2) of section 2929.14 of the Revised Code a statement regarding post-release
control. Pursuant to a agresment sntered ko under section 2967.29 of the Revised C0ode, s cout of commen pleas or parole board may ismpose canctions or onditions on an

offender who is placed on post-release control under this division.

(DY} ﬁcfore the prisoner is released from imprisonment, the parole board or, pursuant to an agreement under Section 2967 29 Of the ReVised COde, the court shall impose upon &

prisoner described in division (5} of tiis section, may impose upon & prisoner described in division () of this section, and shall Inpose upon a prisoner described in division (B)(2)(b) of section 5120.031 or in

diViSiOn (B) (]. ) Of Section 5 1 20 . 03 2 Of the ReVised CQde, one or mare post-release confrol sanctions t0 apply during the prisoner’s period of post-release control.

‘Whenever the board or court ixpeses one or more post-reloase control sanctions wpon a prisoner, the board or court, in addition to imposing the sanctions, also shall include as 2 condition of the post-release control

that the offender not leave the state without permission of the court or the offender’s parole or probation afficer and that the offender. abide by the law. The board or court may MPoss any other conditions of release
under a post-release control sanction that the board or court considers appropriate, and the conditions of releasemay include any comumity residential sanction, community nonresidential sanction, or financial

sanction that tié sertencing court was authiorized to npose pursuant to SECtiOIlS 2929 .1 6 2929 . 1 7, and 2929 . 1 8 Of the RGViSGd COde. Prior i6 the Telease of 2

prisoner for whom it will impose one of mors post-release control sapetions under this division, the parcle board or court shall review the prisones’s criminal history, atl juvenile court adjudications finding the prisoner,
while a juvenile, to be & delinguent child, and the record af {he prisoner’s conduct while imprisoned. The parcle board or court shall consider any recommendation regarding post-relsase control sanctiops for the

prisoner made by the office of victims' services. Afier considering those materials, the board or court shalt determine, for a prisoner deseribed n division (B) of this section, lelSlOﬂ_ (B)(?J (b) Of

SectiOn 5 12003 1 ,or diViSiOIl (B) ( 1) Of SeCtion 5 ].20 03 2 Of the ReVised COde, which post-relsase contrel sanction or combination of post-

release control sanctions is reasopable under the circumnstances oF, for a prisoner described in dvision {C) of this section, whether a post-release control sanction is necessary and, if 50, which post-release control
sanction or combination of pust-release control sanetions is reasonable under the cireumstances, In the case of a prisoner convicted of a felony of the fourth or fifth degree other than a felony sex offense, the boatd or
court shalli presume that monitored time is the appropriais postrelease control sanction unless the board or cowt determines that a more restrictive sanction is warranied. A post-release confrol sanction inposed under
this division takes effect upon the prisoner’s release frotn imprisonment.

Regardless of whether the prisoner was sentenced to the prison tetm prior to, oti, OF after July 11, 2006, prior to the release of  prisoner for whom it will impose ope or more post-release contro) sanctions under this

division, the parale board shall notify the prisener that, if the prisoner viclates any sanction §0 impased or any condition of post-release control descrived in lelSlOn (B) Of- section

2967 1 31 Of the RBV‘iSGd COde {hat is fmposed on the prisoner, the parole board may impase a prison term of up to one-half of the stated prison term origielly iuposed upon the prisoner.

{23 At any e after & prisener B released from imprisonment and during the period of post-release cantrol applicable to the releasee, the adult parcle authority or, pirsuant 1o an agrecment under Sectlon

2967 29 0 f the RGVISed COde, the conrt may review the releasee’s behavior under the post-release control sanctions imposed upon {he releasee under this section. The authority or court
may determine, based upen the review and in accordance with the standards established under division (E) of this section, that a more resirictive or a less restrictive sanction is appropriate and may impose a different
sanction, The authority also may recommend that the parole board or court increase of reduce the duration of the period of posi-release control imposed by the court. I the authority recommends that the board or cowt
{ngrease the duration of post-release control, the board or court shall review the releasee's behavior and may ferease the duration of the period of post-release conteol Tmposed by the court up to eight years, If the
authority recommends that the board ar court reduge the duration of control for an offense described in division (B) or {C) of this section. the boerd or court shall review the releases’s behawior and AY reduce the
duration of the period of control imposed by the court. Inno case shail the board or court reducs the duration of the pertod of control imposed for an offense described in division {B)(1) of this sectica to & perod less
{han the length of the stated prison term oniginally imposed, and inno case shall the board or court permyi the releases to {eave the state without permission of the court or e releasee's parale or probation officer.

(E) The department of sehabilitation and correction, in accordance with Chapter 119. of the Revised Code, shail adapt roles that do all of the following:

{1) Establish standards for the imposition by the parole board of post-release control sanctions under this section that are consistent with the overriding purposes gnd sentencing principles set forthin S ectlon

AlH



29291 1 Of the ReVised COde and that are appropriate to the needs of releasees;

{7} Establish standards by which the parole board can delermme which prisoners described m division (C) of thiz section should be placed under a period of post-release comtrol:

(3) Bstablish standards to be used by the parsle board in reducing the duration of the period of post-release control impased by the court when authorized under division (1) of this section, m imposing a more
restrictive post-release control sanction than momitored fime upon a prisoner convieted of a felony of the fourth or fifth Gegree other than a felony sex offense, or in imposing a iess restrietive control sanction upon 2
releasee based on the releases’s activities including, but not Yanited to. remaining free fiom ¢riminal activity and from the abuse of aloohol or other drugs. successfully participating in approved rehebilitation programs.,
ynaintaining employment, and paying restitation to the victim or meeting the terms of other financial sanciions; ’
(4) Establish standards to be used by the adult patole authority in modifying a releasee’s post-release control sanctions pursuant to division (D)2} of this section;

(5) Establish standards io be used by the adukt parole authority or parole board in imposing farther sanctions under division (F) of his section oz releasees who vivlate post-release control sanctions, including
standards that do the following:

{a) Classafy violations according to the degree of seriougness:

(1) Define the clreumstances wnder which formal action by the parole board Is waranted;

(<) Govern the use of evidenee at violation hearings;

{d) Frsure procedaral due process o an alieged violator;

(&) Prescribe nonresidential community control sanctions for most smisdemeanor and technical violations;
(f) Provide procedures for the retwm of a releases to imprisonment for violations of post-release control.

(F){1) Whenever the parole board itaposes ong or more post-release conirol sanctions upon an offender under ihis section, the offender upon release from imprisonment shall be under the general jurisdiction of the

adult parole authority and generally shall be suparvised by the Zeld services section through its staff of parole and field officers as degeribed in section S 1 49 04 Of the RBVlSE:d

COdC, 25 if the offender had been ptaced on parole, If the offender upon release from imprisonment violates the post-release control sanction or any conditions deseribed in division (A) Of

section 2967 1 31 Of the REVISed COde that are imposed an the offender, the public or private person ot entity fhat operates or administers the sanction or the program or activity
that comprises the sanction shall report the violatian directly to the adult parole authority or to the officer of the anthority who supervises the offender. The anthority's officers may treat the offender as if the offender
were on pasole and in violation of the parole, and otherwise shall comply with this section.

{23 1f the aduit parole authority or-. pursuant to an agrecment under section 2967 .29 of the ReVised COde, the court determines that 2 releasee bas viclated a post-release control
sanction or any conditions described in diViSiOIl (A) Of Sec-tion 2967 . ].3 1 Of the ReVised COde imposed upon the releases and that a more resitictrve sanction is

appropriate, the authority or coart may mpose 3 more Testrictive sanction upon the releasee, in accordance with the standards established under divisicn () of this seetion or in accordance with the agreement mads

under S ectiOH 2 96 7. 29 Of the ReVi Sed COde, or may Teport the violation to the parole baard for a hearing pursuant 10 divigion (F)(3) of this section. The authorify ox court may not,

pursuant to this division, increase the duration of the Teleasee’s post-release control or impose as a post-release control sanction 4 residential sanction that includes a prison term, but the authority or court may impose

on fhie releasec amy other Tesidential sanction, ponresidential sanction, or financial senction that the sentencing court was authorized to impose pursuant t¢ SeCtlonS 2929 . 1 6, 2929. 1 7 and

2029.18 of the Revised Code.

(3) The pavele board or, pursuant o an agreement undet Section 29 67 .29 Of the RGVised COde. e eourt may bold 2 hearing on any alleged viglation by a releasee of a post-release
control sanction o1 any conditions described in lel SiOn (A) Of Section 2967 .1 3 1 Of the ReVised COde that are imposed upon the releasee. If after the hearing the

board or court finds that the releasee violated the sanction of condition, the board or court may increase the duration of the releasec’s post-release contro] up to the maximum duration anthorized by division (B) or {C)
of this section o impose a more restrictive post-releass control sanction. When appropriate, the board or court may impase as 2 post-releass conlrel sanction & residential sanction that includes a prison term. The board
or eourt shall consider a prson term as a post-release contral sanction imposed for a violation of post-release comirol when the viplation involves a deadly weapon or dangerous ordnance, physical harm or attemptod
serions physical harm to a person, or sexual misconduct, or when the releasee committed repeated violations of post-relase control sanctions. Unless a releasee’s stated prison ierm was reduced pursuant ta

S&C’[ion 5 1 20 . 03 2 Of the RCVised COde. the period of a prison term that is imposed as 2 post-release cantrol sanction ueder this division shall not exceed nine morths, and the

maximum catjulative prison term for all viclations under this division shafl not exceed one-half of the stated prison term originally jmposed upon the offender as part of this sentence. If a releasee’s srated prison term

was reduced pursuaat o section 5120.03 2 of the RGV1SGd Co de, the period of a prison term that is fmposed as a post-release contrel sanction under this division and the maximum
cunmulative prison term for all violations under this division shall not exceed the period of time not served In prison under the seutence imposed by the conrt. The period of & prison term that is imposed as a post-
release control sanction vnder this division shall not count as, or be credited toward, the yemaining period of post-release control.

If an offender is imprisoned for 2 felomry committed while under post-release control supervision and is again released on post-release control for 2 period of time determined by division (B2 of this section, the
maximum cumulative prison term for ali violations under this division shall not excecd one-half of the fotal stated prison terms of the earlier felony, reduced by any prison term administratively imposed by the parole
board or court, plus one-half of the total stated prison term of the new felony.

{4y Any period of post-release control shall commence upon an offendet’s actual release from prison. If an offender is sepving an indefinite prison term or & ife sentence in addition 1o & stated prison term, the offender
shall serve the pened of post-release control in the following mannet:

{a) If 2 period of post-release control is anposed upon the offender and if the offender also is subject to a period of parole under a life sentence or an indefinite sentence, and if the period of posi-release control ends
prior 1o the period of parole, the offender shall be supervised on parole. The offender shall receive cradit for posi-release control supervision during the period of parole. The offender is not eligible for final release

under SeCtiOH 29 67. 16 Of the ReVised COde watil the post-release control period otherwise would have ended.

(b) If a period of post-release control is imposed upon the offender and if the offender also is subject to 2 penod of parole under an indefinite sentence, and if the period of parole ends prior to the period of pest-reicase
control, the offender shall be supervised on post-release control, The requirements of parole supervision shall be satisfied during the post-release control period.

(<) If an offender is subject to more than one period of post-release control, the period of post-release control for all of the sentences shall b the period of post-release control that expires last, as determined by the
perole board or court. Periods of post-release control shall be served congarrently and shatl not be imposed consecuiively to each other.

(<) The period of post-Telease control for a releasee who comunits a felony while under post-release control for an earlier felony shall be the fonger of the period of post-release control specified for the new felony
under division (B} or (C) of this section or the time remaining under the period of post-release contrel imposed for the earlier felony as determined by the parole board or court.
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substantial basis for concluding that probable cause existed. In
conducting any afrer-the-fact scrutiny of an affidavit submit-
ted in support of a search warrant, trial and appellate courts
showld accord great deference to the magistrate’s determina-
tion of probable cause, and doubtful oy marginal cases in this
area shonld be resolved in favor of upholding the warrant
(linois v. Gates [1983], 462 US 213, followed): {decided
wunder former analogous section) State v. George, 45 Chio St.
3d 325, 544 N.E.2d 640 (1989).

Surrounding curtilage

A warrant to search a dwelling “and surrcunding curtilage”
includes the right to search an automobile parked on the
driveway next to the residence: (decided under former anal-
ogous section) State v. Tewell, 8 Ohio App- 3d 330, § Ohio B.
507, 460 N.E.2d 285 {1983},

Terry frisk for weapons

Although the search warrant did not specifically authorize a
search for weapons, the trial court could have concluded that
it was reasonable for the police, out of concem for their own
safety, to perform a Terrv frisk for weapons upon anyone
present in o suspected crack house. The affidavit for the
warrant was more than a conclusory “hare bones™ affidavit
where it stuted the basis of the informant’s information and
vouched for his reliability: {decided under former analogous
section) State v. Tavlor, 82 Ohio App. ad 434, 612 N.E.2d 728
(1992).

Two search warrants

Where two search warrants concerning the same defendant
were issued 2 fes hours apart by the same judge, the affidavits
cowld be considered together in determining the lawfulness of
the second warrant: (decided under former analogous section}
State v. Hillegas, 144 Ohio App. 3d 108, 759 N.E.2d 803
{2001,

Unreasonable searches and seizures

United States Constitution amend IV protection against
unreasonable searches and seizures is iraplicated by a claim
thut the landlard of a mobile home park and law enforcement
officers dispossessed a temant by physicaily tearing the tenant’s
srailer home from its foundation and towing it to another lot:
{decided under former analogous section) Soldal v. Cook
County, 506 U.S. 56, 113 §. Ct. 538, 121 L. Ed. 2d 450, 61
USLW 4019 {1992}

Unsigned search warrant

A search warrant is void ab initio if not signed by a judge
prior to the search: (decided under former analogous section)
State v, Williams, 57 Ohio St 3d 24, 565 N.E.2d 563 (1991).

Validity of search warrant

__Police officer voluntarily admitted for controfled
bu

'\};’here a police informant is voluntarily admitted to an
apartment as a buver of illegal drugs and he effects a
“controlled buy” in the ordinary course of the defendants’
drug-selling business, a search warrant based upon an affidavit
containing the informants first-hand observations is valid
{Marvland v. Macon 11985, 472 US 463, followed): {decided
under former analogous section) State v. Freeman, 32 Qhio
App- 3d 43, 513 N.E.2d 1354 (1986).

Warrant authorizing search of all persons found at
particular house
A wrrant anthorizing o search of all persons found at o

particilar house and their vehicles is invalid: (decided under
former analogous section) State v. Tucker, 88 Ohio App. 3d

30%. G4 N E.2d 557 (1994).

A6

Warrant authorizing search of anyone found in yey
dence st
A warrant authorizing a search for drugs of anvene fuung i,
4 residence extended fo a resicent who was approaching thldl
premises in order to reenter: {decided wnder former aTth
gous section) State v. Forts, 107 Ohio App. 3d 403, ﬁ(;,;
N.E.2d 1007 {1995). '

Warrantless search

——Constitutionality

Where an accused is remaved from one part §F o hoyg,
snspected of harboring L breakers, to another roum and
arrested, a warrantless search of an arew, a8 well us Qosey
containers found therein, separate and apart from the room in
which he was found or arrested, under the facts of this case
violates his rights protected by USConst amend TV and X1
(decided under former analogouns section) Centenlie N
Smith, 43 Ohio App. 2d 3. 72 Ohio Op. 2d 15%, 332 N E.24 6y
{1973).

Warrantless search of baggage

Where the facts surrounding a warrantless seasch of bug-
gage, and seizure of evidence discovered therein, indicate that
the search in question was instigated by private individuals, for
private puIposes, and that the minimal police participation
which did occur was done for purposes of protection of the
public safety and not with the intent of gathering evidence to
be used in a criminal prosecution or otherwise evading
constitutional protections, then the search is a private under-
taking for purposes of USConst amend IV and contraband
evidence, thereby coming within the “plain view” of police
officers having a legitimate right to be present, is not subject
to exclusion at trial under USConst amend IV: {decided under
former analogous section) State v. Morris, 42 Ohio St. 34 307,
71 Ohio Op. od 294, 329 N.E.2d 85 (1975).

Who may execute search warrant

A search warrant must be executed by the officer or officers
to whom it is directed. Articles seized in an invalid execution
of a search warrant should be suppressed: {decided under
former analogous section) State v. Porter, 33 Ohio Misc. 25,7
Okhic Op. 3d 343, 373 N.E.2d 1296 (CP 1977).

RULE 42 Reserved.

RULE 43. Presence of the Defendant -

{A) Defendant’s presence. The defendant shall be
present at the arraignment and every stage of the trial,
inctuding the impaneling of the jury, the return of the
verdict, and the imposition of sentence, except as
otherwise provided by these rules. In all prosecutions.
the defendants voluntary absence after the trial Tus
been commenced in his presence shall not prevent
continuing the trial to and including the verdict. A
corporation 1nay appear by counsel for all purposes:

(B) Defendant excluded because of disruptve
conduct. Where a defendant’s conduct in the court-
room is so disruptive that the hearing or trial cannot
reasonably be conducted with his cantinued presenct:
the hearing or trial may proceed in lhis absence. anc1
judgment and sentence may be prononnced as if ’i
were present. Where the court determines that LI
be essential to the preservation of the constitutiond
rights of the defendant, it may take suc -
required for the communication of the court®
proceedings to the defendant. :
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. rross-References to Related Sections
" then accused mav be tried i his absence, RC §§ 2938.12,

2045.12.

fest Discussion

" pefendunts presence —

Esceptions. Ohio Crim. Prac. & Pro. § 243012

generally, Ohio Crimy; Prac. & Pro. § 24.301

femoval for disruptive conduct. Ohie Crim. Prac. & Pro.
§ 2463013

Wearing prison clothes. Ohio Crim. Prac. & Pro.
§ 243014

tiw of the premises — procedure — presence of defendant.

Ohio Crim. Prac. & Pro. § 47.201

Forms
pefendant represents himself. 4 OJF 402.11

teserch Adds
presence of defendant:

0-Jax3d: Crimn L 4§ 379, 384, 385, 387, 392, 2651, 2812,
g1, 3374

An-fur2d: Crim L § 1098 et seq; Tial § 226

AR

thence of accused at return of verdict in. felony case. 23
ALR2d 456.

tsence of convicted defendant during hearing or argument

of motion for new trial or in arrest of judgment. 69
ALRZd 835.

Tsraptive conduct of accused in presence of jury as ground

for mistrial or discharge of jury. 89 ALR3d 960.

felusion or absence of defendant, pending trial of criminal
case, from courtroom, or from conference between cowrt
and attoreys, during argument on question of law. 85
ALR2d 1111.

liing, I uccused’s absence, additional instruction to jury
after submission in felony case. 94 ALR2d 270

Twer to try, in his absence, one charged with misdemeanor.
68 A1R2d 638,

Mopriety. and prejudicial effect of gagging, shackling, or
otherwise physically restraining accused during course of
state criminal tral. 90 ALR3d 17.

Bt of accused to be present at poiling of jury. 49 ALR2d
640, .

it of accused to be present at suppression hearing or at
other hearing or conference between court and attorneys
eencerning evidentiary questions. 23 ALR4th 955,

llidency of showing defendant’s “voluntary ahsence” fror
trial {for purposes of Criminal Procedure Rule 43, autho-
fxing continuance of trial notwithstanding such absence.

21 ALRFed 906,

ity of fury selection as affected by accused's absence from
twnducting or procedures for selection and impaneling of -

‘ Hnal jury panel for specific case. 33 ALR4th 429,

Wtary absence of accused when sentence is pronounced.
% ALRSth 135.

¥ Review

¥y Abrams: harmiess error in the absence of the accused
~ additional instructions. Williaon H, Harriger. 2 Ohio
NU.L. Rev. 586 (1975)

CASE NOTES AND OAG
INDEX

e of defendant vohmtary
i of the conrt
Imalizing sontence

Court giving instrictions to jury in sbsence of accused
Cowrt journalizes different sentences
Court reporter sent in jury deliberation room
Defendant placed under phyvsical vestraint during trial
Deflendant required to be present at every stage of the procecdings
Defencant’s right to he present at every stage of triul
Eiror
— Presence of defendant
In-person arrpignment
Nune pro time comection to defendant’s sentence
Presence of defendant
— Amending terms of probation
— Forfeiture hearing
— Forfeiture proceedings
— Increasing sentence
—Judge comunmicating with jurv
— Mation {or joinder
- Resentencing
— Waiver
Requirements of tial cowt
— Defendant incapable of conducting a proper defense
Right to appear without physical restraints
Right to be present at an in camera hearing
Trial and sentencing in absentia )
Voluntary absence, what constitutes
Watver of right to final argument
When jury trial commences ®

Absence of defendant voluntary

The “tourt must determine that defendants absence is
voluntary before it may proceed with the trial, If counsel has
no explanation, the presumption that defendant knows of his
obligation to attend is wnrebutted: State v. Cam, 104 Ohic
App. 3d 699, 663 N.E.2d 341 (1995).

Awthority of the court

—Jowmalizing sentence
Court may not pronounce one sentence in open court and

then journalize a different sentence after the sentencing =

lLiearing is concluded: State v. Stevenson, 1995 Ohio App.
LEXIS 3482 (8th Dist. 1995).

Court giving instroctions to jury in absence of accused

While it is error for the trial court to give instructions to the
jury in the sbsence of the accused, the record must affirma-
tively zeveal defendant’s absence. However, certain commu-
nications with the jury during the deliberation stage may be
harmless, notwithstanding the absence of the accused, where
his counsel was present during the giving of the additional
instructions and the instructions given were not €rroneous:

State v. Blackwell, 16 Ohio App. 3d 100, 16 Ohio B. 106, 474
N.E.2d 6731 (1984),

Court journalizes different sentences

It is 2 violation of CrimR 43(A) where the court announces
one sentence in open cowt and then jowrnalizes a different
sentence: State v. Thomas, 1990 Chio App. LEXIS 5969 (3rd
Dist. 1950).

Court reporter sent in jury deliberation room

It is highly prejudicial to defendant for the trial court to
send the court reporter into the jury deliberation room, out of
the presence of the defendant, defendant’s counse] and the
trial judge himself, for the purpose of responding to a question
posed by the jury: State v. Motley, 21 Chio App. 3d 240, 21
Ohio B. 256, 486 N.E.2d 1259 (1985). ’

Defendant placed under physical restraint during trial
When the cowt determines a defendant should be placed
under physical restraint during triul, the factors wpon which
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