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Notice of Certified Conflict

Appellant United Foundries, Inc. hereby brings the appeal within based on a certified

conflict issued by the

5th District Court of Appeals. According to the judgment entry certifying

the conflict, the 5" District Court of Appeals’ opinion in Ward v. United Foundries v, Gulf

Underwriters Insurance Company, 5% App. No. 2009 CA 00019, is in conflict with the 3%

District Court of Appeals’ decision in Cooper Tire and Rubber Company v. Travelers Casualty

and Surety Company,

3d App. No. 5-06-40, 2007-Ohio-1905. The Court of Appeals has issued

the following certified question:

I

Copies of the order certifying the conflict, the 5" District Court of Appeals case, and the

3" District Court of Appeals case are attached hereto pursuant to Supreme Court Practice Rule 4,

Section 1.

WHETHER AN EXCLUSION IN A COMMERCIAL GENERAL
LIABILITY = INSURANCE POLICY AND/OR  STOP/GAP
ENDORSEMENT FORM, STATING THE INSURANCE DOES NOT
APPLY TO “BODILY INJURY INTENTIONALLY CAUSED OR
AGGRAVATED BY YOU, OR BODILY INJURY RESULTING FROM
AN ACT WHICH IS DETERMINED TO HAVE BEEN COMMITTED
BY YOU WITH THE BELIEF THAT AN INJURY IS
SUBSTANTIALLY CERTAIN TO OCCUR” REQUIRES A FINAL
DETERMINATION MADE BY EITHER A JUDGE OR A JURY
BEFORE THE DEFENSE OF A CLAIM FOR A SUBSTANTIAL
CERTAINTY EMPLOYER INTENTIONAL TORT CAN BE DENIED.

Respectfully submitted,

U

Crfg G. Pelini (F0019221)
Counsel of Record

Kristen E. Campbell (#0066452)
Pelini, Campbell, Williams

& Traub LL.C

Bretton Commons — Suite 400
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FIFTH APPELLATE DISTRICT

DAVID WARD,.ET AL
Piamtn‘fs '

v _ JUDGMENT ENTRY

o '.'UN!TED FOUNDRIES, \‘-INCJ:ET AL e e
B Defendant/Plamltlff/Appeilee - CASE NO. 2009CA0018 -

R 'GULF UNDERWRITERS )
- INSURANGE COMPANY -

7 Unlteu D.ou.ndrles. lnc
S he Oh;o Supreme Court set fort‘ the requrrerﬁents eecessary to.proper.ly Cei’tlfyf._;‘;.i'_'. .
. a corafllct in Whrte!ock v Grlbane Bu:ldmg Company 1993- omo 223 66 omo St 3d 504, S
 ~ .‘ The Court held . ‘. ' | o

3 “Accordmgly, we respectful!y urge our{srsters and brothers |n the courts of

appeals to certlfy to us fer fmai determl'natlen”enly these cases where there is a true and!.".j‘i'j_"j','_i"ﬁ"_
- actual confhct on a ruie ef Iaw In 50 urgmg we hold that (1) pursuant to Sectlon 3(B)(4) _.

"f‘Artscie IV of the Ohro Constltution and S Ct Prac R IH fhere must be an actual confhct '

' -'?':'ffbetween appellate Judzcxai dlstrlcts on a ruie:ef law before certrfrcatson of a case to the
o -_Supreme Court for revzew and fmal deter‘mlnatlon is proper and (2) when cert;fymg a

e 'case as in conflict wrth the judgment of anether court of appeals either the Journai entry
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or opinion.of the court of appeals 0 certifying must clearly set forth the.rule of law upon

which the alieged conflict exiéts "

Appellee United mamtalns thls Court s May 3, 2010 Opinion and Judgment Entry

s .in conﬂrct wrth the decrsron o y he Thrrd Dlstrlct Court of Appeals in Cooper T:re and-
'..';__:Rubber Comoany v, Trave : 'and Surety Company No.- 5 06-4@ 20{37 Ohao

Upon revrew thls C urt 1 rue and actual conﬂict does exist, and hereby

| certlfres the same to Supreme Court forrrewew and a fmal determma’aon as to the :

¥ :-"-"determmed to have been comm:tted,by you wn‘h the belref that an mjury is substantraﬂy e

: 'certam to occur” requrres a fmal determmat:on made by erthera judge or a jury before
the: defense or’ a claim- for a substantra! cen‘amty empioyer mtentronal fort can be demed
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Hoffman, P.J.
{1} Appellant Guif Underwriter’s Insurance Company appeals the July 6, 2009
Judgment Entry of the Stark County Court of Common Pleas, denying its motion for
| summary judgment and granting Appellee United Foundries, Inc.’s motion for summary
judgment on the issue of duty-to defend | |
STATEMENT OF THE FACTS AND THE CASE
{92} On or about June 6, 2003, David Ward, an employee .of United,

Foundnes Inc. ("Unrted ") suffered a workplace lnjury

{1}3} On June 7 2004 Ward ﬂied an mtentlona] tort suit agamst Uhlted ellegmg R

" he was mjured by a meltmg furnace that was a dangerous condlt;on and that United .
"'had actual knowledge of that dangerous condition. Accordmg to Ward Umted also:
subjected hlm to thls dangerous condmon "desprte knowiedge that he and others
smularly sftuated were substantialty certam to be 1njured in the process of performmg his
job duties." In summarizing this claim for rehef, Ward alleged he was injured "as a direct -
and proximate result of the intentional and wrongful misconduct" of United. Ward also
sodg-ht pu.nitive damages. Specificelly, Ward alleged the conduct by Uhited was "willful,
\rven’ron, intentional and/or with actuai malice and the F’lainﬁff is entitled to punitive
| damages." The complaint also conteined:a derivatiVe cl'airh by Mary Ward, who alleged
she "hae suffered the loss of the care, compenionship, consortium, services and society
.of her husband." -

{1[4} At the time of this occurrence, Gulf Underwriters lnsurancer Corﬁpany

("Guif") insured United under a policy that was effective from July 1, 2002, to July 1,
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2003. Commercial general liability coverage was included in the Gulf Policy. In pertinent
part, the "Commercial General Liability Coverage Part’ states as follows:
{f5} “Various provisions in this policy restrict coverage. Read the entire policy
carefully to determine rig'hts, duties and what is and is not covered.
{fi6} - “SECTION I~ COVERAGES. _
‘{1.77} “COVERAGE A BODILY INJURY AND PROPERTY DAMAGE.
 LIABILITY

{918} *“1. lnsurmg Agreement

" ‘-:{‘['[9}' e, We w;li pay those sums ‘that the msured becomes legal Y- ob[lgated : -:1“_

o pay as- damages because of ‘bodily injury’- or property damage to . which: this

,insurance “applies. We W|il have the right and duty to defend the insured: agamst any.

suit“ seeking those damages However, we- will have no duty to defend the insured. -
'agams‘c any 'suit’ seeking damages for ‘bodily |njury or ‘property damage to which this o
insurance does not apply. |

{1110} “No other obligation or liability to pay sums or perform acts or services is
‘covered. . -

{111} “b. This insurance applies to "bodily injury’ and 'property damage’ only if:

{12} "(1) The ‘bodily injury’ or ‘property damage’ is caused by an ‘occurrence’
that takes place in the "coveraga territory”; and

{f13} “(2) The ‘bodily injury' or ‘pfoperty damage’ occurs during the policy

period.
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{714} “c. Damages because of ‘bodily injury’ include damages claimed by any
person or organization for care, loss of services or death resulting at any time from the
‘hodily injury.’

{915} "2. Exclusions

- {y116} “This insurance does not apply to:
{]17} “a. Expected or Intended Injury" ..
{118} " 'Bodily injury' or - property damage' expected or intended .from the
standpoint of the insured . . .. | |
LA T e
- {520} “e. Employer's Liability. -
{21} * Bodiy injury tor
- {%22} “An ‘employee’ of the insured arising out.of and in the course of.

{9123} “(a) Empbyment-by the insured, or: .

{924} “(b) Performing duties related to fhe conduct of the insured's insurers; or

{525} “(2) The spouse, child, parent, brother, or sister of that "employee” as a
consequence of Paragraph (1) above.

{126} ‘This exclusion applies:

{127} (1) Whether the insured may be liable as an employer or in any other.

capacity’; and
~ {728} “(2) To any obligation to share damages with or repay someone else who

rmust pay damages because of injury.?

' This provision is referred to as a “dual capacity” exclusion within the insurance
industry.
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{1]'29} i x %
{730} “ SECTION V — DEFINITIONS

[f131} “3. 'Bodily injury’ means bodily injury, sickness or disease sustained by a

person, including death resulting from any of these at any time.

ez

{933} “13. ‘Occurrence’ means an accident, including continuous or repeated . -

“exposure to substantially the same general harmful conditions.”
{1134} United also purchased employers fiability coverage from Gulf via an
Employers Liability Stop Gap Endorsement which states in pertinent part

{935} "EMPLOYER'S LIABILITY COVERAGE

{136} “THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ T .-~

- CAREFULLY.

{9137} ."This endorsement modifies insurance provided under the following: -

{438} “COMMERCIAL GENERAL LIABILITY COVERAGE PART

{539} "A. SCHEDULE

{740} “1. Designated State(s). OHIO

{141} =0

{742} "B. PROVISIONS

{143} “The faliowing provisions apply to SECTION | - COVERAGE A, - with
respect to ‘bodily injury’ inciuded within the ‘employer’s fiability hazard.’

{44} “1. The exclusions in paragraph 2 of SECTION | - COVERAGE A. - are

replaced by the following:

2 This provision is referred to as a “third party over-suit” exclusion within the insurance
industry.
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{9145} "This insurance does not apply to:. - .

{148} ="
{47} "e. ‘Bodily injury intentionally caused or aggravated by you, or ‘bodily injury’

resulting from an act which is determined to have been committed by you with the belief
. that an injury is substantially certain to occur;
C{q48)
{949} “3. The following additional definition applies:

{1150} " 'Employer's liability hazard’ includes:

4k ‘.‘a..--‘-Bcﬁa.dri‘iy- injury’ - sustained -by- one-of your erployees if such bodily- . s

" injury" arises out of and in the course of such employee's employment by.you which is -

" necessary or incidental to’your ‘work™in "a’ state ‘designated in. the -Schedule on

endorsement CG T3 13 10°89; and

{952} "b. Consequential ‘bodily injury’ to a spouse, child, parent, brother or sister -
of the injured employee provided that such ‘bodily injury' is the direct conséquence of -
‘bodily injury’ included within a. above.

{§153} " 'Bodily injury’ under a. and b.-above is included whether or not: :

{954} “i. The insured may be liable as an employer or in any other capacity; and

{955} “ii. It involves an obligation to share damages with or repay someone eise
who must pay damages because of the injury.”

{756} The Gulf Policy was also endorsed with a Punitive Damages Exclusion,

which provides:
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{57} “In consideration of the premium charged, and notwithstanding anything
contained in this policy to the contrary, it is agreed that this policy does not apply to
liability for punitive or exemplary damages, in whatever form assessed.”

- -{958} On or about June 11, 2004, United forwarded a copy of the 2004
complaint filed by the Wards to. Gulf. Gulf responded on June 25,-2004,-and denied

defense and indemnity coverage. -

-~ {959} The Wards' complaint was dismissed without prejudice on. or -about .

February 27, 2008, but was re-filed on April 24, 2006. The new complaint was identical

- 1o-the. previous..complaint. Gonsequently,. Gulf . mainta ined its denial- of defe nisé and e e

- indemnity coverage. - .+ ¢

{960} On.or about -Jurie: 1, 2007,. United . filed. the instant_ lawsujt#against . 0.

Appellant Gulf, seeking a declaration Guif was obligated to provide a defense and - -~ -

indemnity coverage.

{961} On November 26, 2007, the trial court consolidated the defense/coverage
declaration action with the underlying intentional tort complaint for pretrial discovery.
Subsequently the trial court issued an order on June 24, 2008, instructing the parties io -
file.dispositive motions solely on the issue of whether Gulf had a duty to defend United.

{762} On July 3, 2008, United filed a motion for summary judgment alleging a
duty to defend existed under the Employers Stop Gap Endorsement.
{763} On July 17, 2008, Gulf filed a cross-motion for summary judgment alleging -

there was no possibility of coverage and thus it had no duty to defend.
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{7164} On or about January 5, 2009, the trial. court issued an order finding there
were no genuine issues of material fact on the duty to defend, and granted summary
judgment for United.

{9165} It is from this decision Gulf now appeals, assigning the following errors for

- review.

ASSIGNMENTS OF ERROR

{1[66} ‘I THE TRIAL COURT ERRED IN DENYING SUIVII\/IARY JUDGMENT,-

FOR APPELLANT GULF ON THE DUTY TO DEFFND WHEN TI-iE UNDISPUTED.j- Vo

IEVIDENCE ESTABLISHED NO POSSIBILITY OF COVERAGE
_- | {‘[[87} "II THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT
- FOR APPELLEE UNITED ON THE DUTY T0 DEFEND WHEN IT CONCLUDED THAT :
THE EMF’LDYERS LIABILITY STOF’ GAP ENDORSEMENT WAS II_LUSORY
L, L

{‘I[SS} We ehaII eddress GquIs assi.gnments‘ of error .together as they are.
interrelated, |
| {1169} Sufnmary .judgr'nent eroceedihgs present tIIe .appellat.e co};tﬁ_ with the .
unique dpportunin of reviewing the evidence in the same manner as the ftrial court.
| SmI’ddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. Civ.R. 56(C) provides,
in pertment part: | |

{‘[[70} “Summary Judgment shall be rendered forthWIth if the pleadmgs
depOSItlons, answers to mterroga-tories, written admissions, affidavits, transcripts of
evidence in the pending case, and written stipulations of fact, if any, timely filed in the

action, show that there is no genuine issue as to any material fact and that the moving
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party is entitled {o judgment as a matter of law. * * + A summary judgment shall not be
rendered unless it appears from such evidence or stipuiation and only therefrom, that
reasonable minds can come to but one conclusion and that conciusion is adverse to the
party against’ whom the motion for.summary judgment is made, such party being
entitied to have the evidence or stipulation construed mast strongly in- his favor:™-

{fi71} Pursuant to the above rule, a trial court may not enter a ‘'summary
:Judgment it it appears a matena] tact is genumety drsputed The party movmg for
summary Judgment bears the m]tlat burden of rnform:ng the tnat court of the basns for its
motlon and tdentlfylng those port:ons of the reeord that demonstrate the absence ofa =
' .genutne issue of mater:at tact The movmg party may not make a conotusory assertlon -
"that the non- movmg party has no ev1dence to prove ttS case. The mowng pa»&:ty must-
speclﬂcaity po:nt to some evrdence whrch demonstrates the non- movmg party cannot
| support its claim If the moving party satisﬂes this requirement, the burden shifts to the
non-moving party to set forth specific facts demonstrating there is a genuine issue of
material fact for trial. Vahila v. Hall, 77 Ohio St.3d 421, 429, 1897-0Ohio-259, citing
Dresher V. Burt 75 Ohio St. Sd 280 1096- Ohlo 107.

{1[72} Itis based upon thls standard that we review Gutf s assrgnments of error.

{1173} As set forth above, the underlymg complaint filed by the Wards against
Unitedralleges David Ward was injured as a result of a dangerous condition of which
United had knowiedge, and United subjected him to this dangerous oondition_-de.spite
knowled-ge it was substantiatty. certain he.\lNould be injured i.n the process of performing

his job duties.
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{f74} United filed the within action to determine whether Gulf owed a duty to
defend, indemnify, or otherwise provide coverage to United for any and all allegations
stemming from the underlying intentional tort lawsuit. Guif maintains it had no duty to

defend in this matter and the stop-gap coverage provided to United was not illusory. - -

- {75} When a complaint alleges & claim:that could potentially be covered by an - .

“insurance policy, the duty to defend arises. Cincinnatf ins. Co. v. CPS Holdings, Inc.
(2007), 115 Ohio. St. 3d 306 875 N.E. 2d 31 “[When] the complaint brings the action

" within the coverage of the poilcy, the insurer is requ1red to make the defense,

- ';':regard]ess of the ultlmate @utcome of the action ar |ts llablilty to thes; msured id Even: - it

~+-when the actlon is not- ciearly within: the -policy coverage, but the -allegationsszecould - -

'-"",.Hrg&abiy"of' potentially staté’a claim within the policy coverage, -:. ?he insurer stitkzhas a
* “responsibility to. defend the entire ac’uon Sanderson v..Ohio Edison-Co. (1994), 68 Ohio -

Bt 3d 582, 586, 635 N.E.2d 19 Willoughby Hills v.: Cincinnati Ins.. Co. (1884}, 9. Ohio
St.3d 177, 459 N.E.2d 555.

{§76} However, an insured is not obligated to defend a claim “clearly and
indisputably outside the contracted policy coverage.” Cincinnafi .:_!ns. Co. v. CPS
Holdings, Inc., supra. “On|:y if there' i5 no po.ssibility of coverage under the policy based
on the allegations in the complaint will the insurer not have a duty to defend the action.”
" “Erie Ins. Exch. v. Colony Dev. Corp. (1999), 136 Ohio App.3d 406, 413, 736 N.E.2d
941,

{77} An insurer's duty tb defend is broader than the .duty to indemnify. Ohio
Govt. Risk Mgt. Plan v. Harrison, 115 Ohio St.3d 241, 874 N.E.2d 1155, 2007-Ohio- -

4948, 1 19. The duty of the insurance company o defend is separate from the duty of
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" the insurance company to indemnify. Willoughby Hills, supra. Orice a duty to defend is

recognized, “speculation about the insurers ultimate obiigation to indemnify is

premature until facts excluding coverage are revealed during the defense of the

* litigation and -the insurer timely reserves its rights o deny covera\gg.."\__Erier. Ins. -Exch.
©Supra at413.
v {N78) In its motion for sumnﬁary-ju'd‘g'mén't, United maintains, “[ijn obtaining the

. Gulf policy, it was United FoUnc:i'ries'-ejxprSs intent to procure insurance.which would .

' provide a defense and indemnity for claims of substantial certainty employer intentional

s Horts (tj-nii_téd=”s‘ Motion for Sumrmary Judgment; Affidavit-of” Ronald. Martin).:~United

iurther stated it believed the $5:000°premiunt it paid for “Stop-Gap” coverage '.p;;ivided -

i defanse and indemnity covérage for su b'été’ntial*ce rainty émployer intentional togs» 1d.

{979} Gulf -argues the language in the “Stop Gap” endorsement excludes-

“substantial certainty employer intentional torts which *have: been determined to have

been committed by [United]".

{980} United argues such coverage was 'the sole purpose of purchasing the
endorsement and, without_ such coverage, the endorsement is useless. W—ith,o.u.t it, -
United asserts it paid a signiﬁcﬁa.nt premium for nothing.

{1[81} Gulf maintains while the -Stop Gap endorsement does not provide
coverage for substantial certainty - intentional torts, it is not illusory because it does .
provide coverage for dual capacity suits, third party over-suits, consequential bodily
injury and unknown employer liabiiity hazards. We agree.

{782} Because the claim as aIIIeged in the Wards’ complaint would not bring the

action within the coverage of the policy, we find Gulf is not required to defend nor
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_indemnify United under the terms of the policy. The complaint clearly alleges an
intentional tort claim against the employer. Such ciaim is clearly excluded from

coverage under the Commercial General Liability Policy as modified by the Employers

~ Liability Stop Gap Endorsement to exclude coverage for: . “Bodily -injury’ intentionally . - .-

caused or aggravated by you, or ‘bodity injury’ resulting from an actwhich is d@termined o

~ ‘tohave-been committed by ‘you with-the belief that an injury is substantially certain to

ooeur.” . If a contract’s terms are ciear and unambiguous, no issue of fact remains and - .-

" the contract must be interpreted as a matter-of law. Inland Refuse Transfer Co. v.
bl Bré-Wﬁ-if?g?iFérris-xiindu’s’. of Ghio;-nc. {19 84-:)@3:?15‘*9#1@- St:3d; 321, 322:-Because-we find

© the ‘Bxclusion is. unamibiguous, -United’s -purpese “or understanding. it was acquiring -

. * o goverage for such a claim Umde‘r'-th'e':-smp.-Ga‘;f»-.rEndors’e,ment*is-i‘rreiej\z:a;nt;?{,r. R L

{9183} United argues because the _plaintifi-employee’s claim "has yet to be. - -

“determined to have been committed,” it is entitied to a defense even if coverage is later. -

determined to be unavailabie. We find this argument unpersuasive. If the aliegations in
Wards' complaint are ultimately determined- to be true, coverage is specifically
excluded. Applying the “scope of the allegations” test, we find the claim stated in the -
complaiht is neither potentially nor arguably covered under the terms of the policy. As .-
such, we conclude Gulf has no duty to defend nor.indemnify.

{784} In his dissent, Judge Wise finds coverage exists based upon the definition -
of “employer's liability hazard.” Judge Wise interprets such definitional language as

providing coverage to employees for injuries arising out of their employment not .

3 The insured’s purpose and understanding may well be relevant in a claim by the
insured against the issuing insurance agent/agency. :
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otherwise covered by workers’ compensation.* Thus, he conciudes the only thing the.
Stop Gap Endorsement could provide coverage for is substantial-certainty intentional
torts.®> As such, Judge Wise, as did the trial couri, concludes the Stop Gap
Endorsement is illusory. We respectfully disagree. -

g -""{1[-85} Gulf asserts the Stop-Gap endorsement provides additional -coverage for.

. .*dual capacity torts” and “third party over-suits” which are specifically exciuded-under -

the. General Commercial Liability Policy. While acknowledging Gulf's assertion, United. - . . o

repiies, because its only intended purpose for purchasing the Stop-Gap Endorsement

i c\pas to - dever substantial f ¢értaintys: emptoyer irtentionat -torts;-.the endarsemem: A8 v et

- -illuso,ffy. 6 wWhile United’s “understanding”” was the-endorsement would provide.defense

and - indemnity “coverage- for- substantial “certainty “employer intentional . torte
understanding .g'oeS'.to the extent.of the additional coverage purchased rather than
~ whether additional coverage exists; “Although the expanded coverage is not necessarily -
what United thought it would be, we do not find it to be iflusory.

{86} Guif's two assignments of error are sustained.

¢ As noted by Judge Wise, employee claims against an employer for negligence are
barred under Ohio's Workers' Compensation Laws.

*Wise, J., dissent {94. '

¢ Appellee’s Brief at p.6.

7 Appellee’s Brief at p.1.
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{987} The judgment of the Stark County Court of Common Pleas is reversed
and the matter remanded to that court for further proceedings in accordance with this

Opinion and the law.

By: Hoffman P.J.
| “:“Farmer J concurs

'Wlse, J. dlssents

s %/M 1

.. HON:WILLIAM B. HOEFIMAN .

| "\fdj/é/r ///’z gm’jﬂxui—/“——-—’

v - HON, SHEILAJG FARMER -

~ HON, JOHN W. WISE
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Wise, J., dissenting
{1188} | respectfully dissent from the majority opinion.
{9189} In the instant case, Appellee argues that coverage for substantial certainty

intentiona! torts was the sole purpose of purchasing the endorsement and that without

“:such coverage, the endorsement is ‘useless and furlher, that it paid .a significant = .- ..

premium for nothing.

{1190} Appellant Gulf argues-that while the Stop Gap endorsement does not - ..

; _prov;de coverage for substantlal oertainty mtent!onal torte 1’{ is not illusory beoause it

does -provide coverage for: dual capaotty‘*swts thlrd party ‘overs sutts coneequentlai_.,;...

bod;ly injury end unknown employer- hablixty hazards

{191} Pursuant to~the Empioyers anbllaty Coverage/%top Gap endomement,. o0

such coverage included:-

{7182} "Bodily injury" sustamed by one of your employees if such "bodily -injury™ -
arises out of and in the course of such employee's employment by you which is -
necessary or incidental to your work in a state designated in the Scheduie on
endorsement CG T3 13 10 89; and

{1[93}' e e

{1194} This writer reads this to mean that this endorsement provided coverage for
injuries to employees of Appellee United Foundries arising out of their employment with
Appellee that is not covered by the workers' compensation system. In Ohio, the only .
injuries that would not be covered by workers' compensation are intentional torts and,

as the only type of intentional tort that one can insure against without violating Ohio
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public policy is substantial-certainty intentional torts, the only thing the stop-gap -
endorsement couid provide coverage for is substantial-certainty intentionai torts.
191953 While Appellant Gulf argues that other claims such as “dual capacity torts”

and “third party over-suits” would be covered under this' Endorsement, this writer's

undérstanding of “dual-capacity torts”:and “third party over-suits’ is such that a foundry = .+ ¢

would have no use for this type of coverage as it does not produce an end product:
~which wolild subject it to liability for those types of claims.

{196} Based on the language as contained in the endorsément, { would find that

< tgive effect to the exclusion wouid renderltspohcymusory S e B T e e

{9197} When interpreting ‘an insurance contract, the main goal of the court:is:to

- “gchieve & ‘reasonable construction [of;-‘.t‘-ﬁé contract] in-conformity with-the intenfionzofi. v o

| the -parties-as_ gathered from the ordinary and commonly understood. meaning: of the -
Janguage employed.”” Kihg V. Na-ﬁonwfde‘ Ins. Co. (1988), 35 Ohio St.3d-208,-211; 519
'N.E.2d 1380, quoting Dealers Dairy Products Co. v. Royal Ins. Co. (1960), 170 Ohio 5t.
336, 164 N.E.2d 745, If a contract's terms are clear and unambiguous, no issue of fact
remains and the contract must be interpreted as a matter of law. Inland Refuse Transfer
Co. v. Browning-Ferris Industries of Ohio, Inc. (1884), 15 Ohio St.3d 321, 322, 474
N.E.2d 271. However, when an ambiguity exists, the contract's ambiguous terms must
be-strictly construed against the insurer and liberally in favor of the policyholder. King,
sUpra, 35 Ohio St.3d at 211; 519 N.E.2d 1380,
{998} When “construing an agreement, the court should prefer a meaning-which
gives it vitality rather than a meaning which renders its performance illegal or

impossible.” Kebe v. Nutro Machinery Corp. (1985), 30 Ohio App.3d 175, 30 OBR 316,
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507 N.E2d 369. Generally, “courts disfavor cantract interpretations which render
Con.tracts itusory or unenforceable.” Harasyn v. Normandy Metals, inc. (July 28, 1988,
Cuyahoga App. No. 53212, 1988 WL 86966, quoting Ligui*Lawn Corp. v. The

Andersons (Apr. 10, 1986), Cuyahoga App-No. 50240, 1986 WL 4394.

1988} 1'am not inclind togive the insurance policy a reading that would render it .-

" ugeless’ Appel‘lée paid a significant premium for this policy, and we fail to see what it
* paid for if it was Rot coverage for éub"sfénti-aiécertainty intentional torts._ .

{11'100} Accord!ngly,_l would fmd the tnal court did not err in flndmg there is no

| 'g’éFruihe'iss'ue of material fact*, and Appeiiee United Fourdries was en‘utled to judgment .

A I [
?JN JOHN W. Wst’ !




IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO
FiIFTH APPELLATE DISTRICT

DAVID WARD, et al.

Plaintiffs

: e T

. UNITED-FOUNDRIES; INC,; etal.. -

.-‘--'Defenda_ntslPla_in-’tiffe;AppelJees S ... Case No. 2009 CA 000189
..VS- . . ) o ) AR

) euu: UNDERWR!TERS
CINSURANGCE COMPANY:

- Defendant-Appellant

For the reasons stated in our accompanymg Memora'hdum-'Opinion, the
Judgment of the Court of Common Pleas of Stark County Ohio, is reversed and the
matter remanded to that courk for further proceedings in accordance with our opinion

and the law. Costs assessed to Appeliant.

/%/,o

HON. WiLLlAM B. HOFFM

D\/ﬂ /4.—/ /%7\1/@44_/—/

HON. SHEILA fe’ F’ARMER

HON. JOHN W. WISE
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WILLAMOWSKI, J.

*1 {{ 1} Plaintiff-appellant Cooper Tire & Rubber
Company (“Cooper”) brings this appeal from the
judgment of the Court of Common Pleas of Han-
cock County granting summary judgment to de-
fendant-appellee Travelers Casualty and Surety
Company (*“Travelers”).

{f 2} On VFebruary 24, 1993, Kim Caudill
(“Caudill”), a Cooper employee was injured while
working at Cooper's plant in Findlay, Ohio. Caudill
filed a suit for bodily injury resulting from the acci-

dent on February 28, 1995. The complaint alleged
that Cooper failed to provide a safe place of em-
ployment and required Caudill to work in a location
with hazards which were substantially certain to
cause serious physical harm. The complaint was
promptly passed on to Travelers, the insurance
company for Cooper at the time of the accident. On
June 20, 1995, Travelers agreed to pay defense
costs under a reservation of rights. A few months
later, Travelers determined that it was not under
any obligation to defend the suit and denied cover-
age, Cooper then filed suit against Travelers on
December 7, 1998, requesting damages for breach
of contract and requesting declaratory relief. Trav-
elers moved for summary judgment on March 5,
1999. In June of 1999, Cooper settled the suit with
Caudill. Cooper then filed its own motion for sum-
mary judgment on July 27, 1999. Cooper on
Décember 3, 1999, moved the court for leave (o
amend its complaint to add a claim for bad faith.
This motion was never resolved and is presumed
denied. Georgoff v. (FBrien (1995), 105 Ohio
App.3d 373, 663 N.E2d 1348. On July 26, 2006,
the trial court granted Travelers motion for sum-
mary judgment and denmied Cooper's motion for
summary judgment. Cooper now appeals from this .
judgment and raises the following assignments of
rTor.

The trial court reversibly erred in holding in
its July 26, 2006, Judgment Entry that Exclu-
sion 5 precluded coverage for the Caudill law-
suit even where there was no determination by
a court or jury that Cooper committed the al-
leged act with the belief that injury was sub-
stantially certain to occur.

The trial court reversibly erred in failing to
find that Travelers is obligated to pay the full
amount of the settlement of the Candill law- suit.

{1 3} The first assignment of error claims that the
trial court erred in granting summary judgment io

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Travelers. When reviewing a motion for summary
judgment, courts must proceed cautiously and
award summary judgment only when appropriate.
Franks v. The Lima News (1996), 109 Ohio App.3d
408, 672 N.E.2d 245. “ Civ.R. 56(C) provides that
before summary judgment may be granted, it must
be determined that (1) no genuine issues as to any
material fact remains to be litigated; (2) the moving
party is entitled to judgment as a matter of law; and
(3) it appears from the evidence that reasonable
minds can come to but one conclusion, and viewing
the evidence most strongly in favor of the nonmov-
ing party, that conclusion is adverse to the nonmov-
ing party.” State ex rel. Howard v. Ferreri (1994),
70 Ohio St.3d 587, 589, 639 N.E.2d 1189. When
reviewing the judgment of the trial court, an appel-
late court reviews the case de novo. Franks, supra.

*2 {9 4} Here, Travelers provided Cooper with a
Workers Compensation and Employers Liability
Policy that was in effect from April 1, 1992, until
April 1, 1993. This policy states in pertinent part as
follows. .

This employers liability insurance applies to bod-
ily injury by accident or bodily injury by disease.
Bodily injury includes resulting death.

1. The bodily injury must arise out of and in
the course of the injured employee's employ-
ment by you.

2. The employment must be necessary or incid-
ental to your work in a state or territory listed
in item 3.A. of the Information Page.

3. Bodily injury by accident must occur during
the policy period.

& %k ®
We will pay all sums you legally must pay as
damages because of bodily injary to your em-

‘ployees, provided the bodily injury is covered
by this Employers Liability insurance.

* ok ®

This insurance does not cover

*kk

bodily injury intentionally caused or aggrav-
ated by you, or bodily injury resulting from an
act which is defermined to have been commit-
ted by you with the belief that an injury is sub-
stantially certain to occur. (emphasis added).

* %

We have the right and duty to defend, at our
expense, any claim, proceeding or suit against
you for damages payable by this insurance.
We have the right to investigate and settle
these claims, proceedings and suits.

We have no duty to defend a claim, proceeding
or suit that is not covered by this insurance.
We have no duty to defend or continue defend-
ing after we have paid our applicable limit of
liability under this insurance.

Policy, 2-3, and Ohio Coverage Endorsement. This
court notes that there is no dispute that the premi-
ums were paid or that Cooper did not comply with
its notification duties. The sole dispute before this
court is whether the policy requires Travelers to de-
fend and /or indemnify Cooper in the suit.

{9 5} When the complaint brings the action within
the coverage of the policy, the insurer is required to
provide a defense, regardless of the ultimaie out-
come of the action or its liability to the insured.
Cincinnati Ins. Co. v. Anders, 99 Ohio St.3d 156,
2003-Ohio-3048, 789 N.E.2d 1094 (citing Motor-
ists Mut. Ins. Co. v. Trainor (1973), 33 Ohio St.2d
41, 294 N.E.2d 874). “Where the allegations state a
claim that falls either potentially or arguably within
the liability insurance coverage, the insurer must
defend the insured in the action.” Id at § 18.
However, “where the conduct which prompted the
underlying * * * suit is so indisputably outside cov-
erage, we discern no basis for requiring the insur-
ance company to defend or indemmify its insured
simply because the underlying complaint alleges

© 2010 Thomsen Reuters. No Claim to Orig. US Gov. Works.

hitp://web2.westlaw.com/print/printstream.aspx?sv=Split&prf=HTMLE&ifm=NotSeté&mt...

7/8/2010



Page 4 of 5

Page 3

Not Reported in N.E.2d, 2007 W1. 1175183 (Ohio App. 3 Dist.), 2007 -Ohio- 1905

(Cite as: 2007 WL 1175183 (Ohio App. 3 Dist.))

conduct within coverage.” Id. at § 21 (citing Pre-
ferred Risk Ins. Co. v. Gill (1987), 30 Ohio St.3d
108, 407 N.E.2d 1118). Unless the claims alleged
in the complaint are indisputably outside of cover-
age, the Plan would have a duty to defend, regard-
less of whether it must indemnify the insured. The
Ohio Government Risk Management Plan v. Har-
rison, e al, 161 Ohio App3d 726,
2005-Ohio-3235, 4 5, 831 N.E.2d 1079. “The duty
to defend an action is not determined by the action's
ultimate outcome or the insurer's ultimate liability.”
City of Sharonville v. Am. Emps. Ins. Co., 109 Qhio
St.3d 186, 2006-Ohio-2180, § 13, 846 N.E.2d 833,

*3 19 6} In this case, the policy specifically ex-
cludes liability for bodily injury from an act
“determined to have been committed by [the in-
sured] with the belief that an injury is substantially
certain to occur.” Because this type of coverage, is
denied, the policy also provides for an exclusion of
the duty to defend on this type of claim. However,
the question is whether the act, or failure to act as is
claimed in this case, has been “determined” to be
committed by Cooper with the belief that harm was
substantially certain to occur. The policy does not
specify how this is to be determined or by whom.

{ 7} “[Aln ambiguity in an insurance contract is
ordinarily interpreted against the insurer and in fa-
vor of the insured.” Westfield Ins. Co. v. Galatis,
100 Ohic St.3d 216, 2003-Ohio-5849, § 13, 797
N.E.2d 1256. “Words and phrases used in an insur-
ance policy must be given their natural and com-
monly accepted meaning.” U.S. Fidelity and Guar.
Co. v. Lightning Rod Mut. Ins. Co. (1997), 80 Ohio
St.3d 584, 585, 687 N.E.2d 717. “An exclusion in
an insurance policy will be interpreted as applying
only to that which is clearly intended to be ex-
cluded.” City of Sharonville, supra at § 6. The ex-
clusion must be clear and exact in its language to be
given effect, U.S. Fidelity, supra at 536.

{1 8} Here, Travelers claims that the clear intent of
the exclusion was to bar all coverage and defense
for all employer intentional torts. Cooper responds
by claiming that since the exclusion contains the

term  “determined,” the exclusion is not clear.
“Determined” is defined as “decided or resolved.”
The American Heritage Dictionary (2d Ed.19853),
388. Cooper claims that this means that a finder of
fact must decide whether the exclusion applies. A
review of the policy does not indicate that this ar-
gument is unreasonable. The clear language of the
exclusion requires that a determination must be
made prior to the exclusion being enforceable. The
only contexti in the law for the langnage
“determined to have been committed by you with
the belief that an injury is substantially certain to
occur” is found in the three part test for proving in-
tent during a trial stated by the Ohio Supreme Court
in Fyffe v. Jeno's, Inc. (1991), 59 Ohio St.3d 115,
570 N.E.2d 1108. By using the words of Fyffe, the
plain meaning of the policy language implicates a
determination made by either a judge or jury. In ad-
dition, the question is raised whether the determina-
tion can be made prior to the duty to defend being
raised. Since no judicial determination can be made
prior to the conclusion of the case, Travelers may
still have a duty to defend without the subsequent
liability. ¥

FN1, Whether Travelers would be entitled
to recover the cost of the defense is not an
issue before this court at this time.

{9 9} When reviewing a motion for summary judg-
ment, the court must make every reasonable infer-
ence in favor of the nonmoving party, which in this
case is Cooper. Since Cooper's interpretation of the
language is not unreasonable, the trial court erred in
granting summary judgment as a genuine issue of
material fact exists as to the interpretation of the
terms of the policy. The first assignment of error is
sustained.

*4 {1 10} Next, Cooper claims that the trial court
erred in denying it summary judgment on the claim
that Travelers should be required to pay the full set-
tlement of the Caudill lawsuit. As discussed above,
the plain language of the statute is ambiguous about
when the exclusion actually applies. “If the lan-
guage of the insurance policy is doubtful, uncertain,
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or ambiguous, the language will be construed
stricily against the insurer and liberally in favor of
the insured.” Progressive Ins. Co. v. Heritage Ins.
Co. (1996), 113 Ohio App.3d 781, 682 N.E.2d 33.

The promises to defend and indemnify impose
separate duties, triggered by different events.
The duty to indemnify is triggered by the in-
sured's actual legal liability, The duty to de-
fend is a prior duty that's triggered by the in-
sured's demand that the insurer provide a de-
fense to a claim of alleged liability.

Gideone Mut. Ins. Co. v. Remo, 2nd Dist. No.
01-CA-68, 2002-Ohio-2057 at 9§ 17,

{9 11} The exclusion in dispute in this case states
that there will be no coverage for “bodily injury
resulting from an act which is determined to have
been committed by you with the belief that an in-
jury is substantially certain to occur.” Policy, Ohio
Coverage Endorsement. Here, there has been no de-
termination that injury resulted from an act of
Cooper committed with the belief that an injury
was substantially certain to occur. This court notes
that the mere allegation claimed in a complaint is
not a determination. Travelers chose the language
of its exclusion and possessed the ability to define
all the terms included within the policy. While
Travelers does not have a duty to indemnify Cooper
for damages resulting from a determination per the
plain language of the policy, no such determination
has been made in this case as the matter was settled
prior to-a determination. “Unless it is clear and un-
equivocal that the insurer has no duty of coverage,
coverage must be provided.” Gideone, supra at §
18. Since the exclusion does not clearly deny cover-
age in this case, coverage must be provided. The
second assignment of error is sustained.

{1 12} The judgment of the Court of Common
Pleas of Hancock County is reversed and remanded
for further procecdings.

Judgment reversed and remanded.

SHAW, JI., concurs,

ROGERS, P.J., concurs in judgment only.

Ohio App. 3 Dist.,2007.

Cooper Tire & Rubber Co. v. Travelers Cas. &
Surety Co. '

Not Reported in N.E.2d, 2007 WL 1175183 (Ohio
App. 3 Dist.), 2007 -Ohio- 19065

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?sv=Split&prft=HTMLE&ifm=NotSet&mt...

7/8/2010



Page 2 of 2

LA

870 N.E.2d 726 (Table) Page |
114 Ohio St.3d 1472, 870 N.E.2d 726 (Table), 2007 -Ohio- 3722 '
(Cite as: 114 Ohio St.3d 1472)

H

(The decision of the Court is referenced in the
North Eastern Reporter in a table captioned
“Supreme Court of Ohio Motion Tables”.)

Supreme Court of Chio
Cooper Tire & Rubber Co.
V.

‘Travelers Cas. & Sur. Co.
NO. 2007-1035

Tuly 24, 2007

MISCELLANEOUS DISMISSALS

Hancock App. No. 5-06-40, 2007-Ohio-1905. This
cause is pending before the court as a discretionary
appeal. Upon consideration of appellant's applica-
tion for dismissal,

It is ordered by the court that the application for
dismissal is granted. Accordingly, this cause is dis-
missed.

Ohio 2007.

Cooper Tire & Rubber Co. v. Travelers Cas. & Sur.
Co.

114 Ohio St.3d 1472, 870 N.E.2d 726 (Table), 2007
-Ohio- 3722
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