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IN THE SUPREME COURT OF OHIO

Disciplinary Counsel,
Relator,

V.

Richard Todd Ricketts,
Respondent.

CASE N0.2010-0806
BOARD NO. 09-017

RELATOR'S ANSWER TO RESPONDENT,
RICHARD RICKETTS', OBJECTION TO
THE FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND RECOMMENDATION OF
THE BOARD OF COMMISSIONERS ON
GRIEVANCES AND DISCIPLINE

RELATOR'S ANSWER TO RESPONDENT, RICHARD RICKETTS', OBJECTION TO THE
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND RECOMMENDATION OF THE

BOARD OF COMMISSIONERS ON GRIEVANCES AND DISCIPLINE

INTRODUCTION

Now comes relator, Disciplinary Counsel, and submits the following answer to

respondent's, Richard T. Ricketts, Objection to the Findings of Fact, Conclusions of

Law, and Recommendation of the Board of Commissioners on Grievances and

Discipline (the "Board"). Relator has attached the board's Findings of Fact,

Conclusions of Law and Recommendation (the "findings") hereto as Appendix A. See

S. Ct. Prac. R. VI(2)(B)(5)(b).
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STATEMENT OF THE CASE

On February 17, 2009, relator, Disciplinary Counsel, filed a single count

complaint alleging professional misconduct against respondent. Respondent filed an

answer to the allegations on April 2, 2009.

A three-person panel of the Board held a hearing on this matter on September

17, 2009 and January 22, 2010. The Board issued its findings of fact, conclusions of

law and recommendations on May 6, 2010 and recommended that respondent be

suspended from the practice of law for six months, with the entire suspension stayed.

This Court issued a Show Cause Order on May 12, 2010. Pursuant to Gov. Bar R.

V (8)(B), on June 21, 2010, respondent filed Objections to the recommendations of

the Board with this Court. Relator timely files his answer to respondent's objections

herewith.

STATEMENT OF FACTS

In September 2001, JRP Consulting, an investment banking firm, referred

Christine Lemke ("Christine") to respondent for assistance with financial difficulties

that Lemke Sales Et Services ("Lemke Sales") was having at the time. Transcript

("Tr."), p. 145. Christine was the president and sole shareholder of Lemke Sales, a

farm implement business. Findings, ¶ 3. Because of the problems facing Lemke

Sales, Christine wanted to wind up the business. Tr., p. 146.

At the time that Christine initially met with respondent, the largest creditors

of Lemke Sales were AGCO, Agri Credit and Bank One. Findings, ¶ 4. Christine was

personally obligated on the majority of Lemke Sales' liabilities. Christine personally
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owed Ag Credit ACA ("Ag Credit"), a Toledo, Ohio based credit company, money at

the time, however, Lemke Sales had no outstanding debt with Ag Credit. Findings, ¶

5.

In structuring a plan as to how Christine should proceed, Respondent sent an

email communication to her. In the email, respondent indicated:

In those situations where the amount owed a secured
vendor is close to their PMSI collateral we want to push
them to accept their equipment back in full satisfaction of
the debt. [T]o do this they must perceive that they will
not otherwise collect from the company.

[W]e need to eliminate the potential for eguity in the real
estate being made available for general unsecured
creditors of the company ....

Relator's Exhibit 3 (emphasis added).

On November 20, 2001, Lemke Sales purportedly entered into an open-end

mortgage with Ag Credit. Findings, ¶ 9. See, also, Relator's Exhibit 1. The mortgage

was prepared by respondent and recorded on December 28, 2001 and purported to

give Ag Credit an interest in property located in the Township of Scott, Ohio, in

Marion County that was owned by Lemke Sales. Relator's Exhibit 1.

At the time that Lemke Sales entered into the November 20, 2001 mortgage, it

did not have a lending relationship with Ag Credit. Tr., p. 46. Christine personally

had a loan with Ag Credit, which was in good standing. Tr., p. 59. Christine was in no

way behind on her payments to Ag Credit or otherwise in default of the loan. Id.

Respondent prepared and filed three other mortgages on behalf of Lemke Sales - one

to Marion Bank, one to Bank One and one to Ray Hildreth - on December 28, 2001.

Findings, ¶ 9. See, also, Relator's Exhibits 5, 6, and 7. Each of these mortgages was
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recorded prior to the Ag Credit mortgage, took priority over the Ag Credit mortgage

and totaled encumbrances of over $465,000 on the Lemke Sales property. Findings, ¶

9.

In addition to preparing the mortgages on Lemke Sales' behalf, respondent

assisted Lemke Sates with a liquidation sale held in January 2002. Lemke Sales was

dissolved shortly thereafter. Findings, ¶ 11.

In July 2007, the real property previously owned by Lemke Sates was

transferred to Christine. Findings, ¶ 13. At that time, Christine was attempting to

refinance the former Lemke Sales property with American Generat Credit. Id. After

initially contacting Ag Credit regarding the November 2001 mortgage between Ag

Credit and Lemke Sates, she contacted respondent seeking his assistance in getting

the mortgage reteased. Findings, ¶ 14•, Tr., p. 151. Respondent's assistant contacted

Ag Credit and requested that Ag Credit release the mortgage. Tr., p. 422.

Upon review of its records, Ag Credit determined that it did not have a tending

relationship with Lemke Sales as wett as that Ag Credit had not prepared or otherwise

approved of the November 20, 2001 mortgage. Findings, ¶ 15; Tr., p. 41. Ag Credit

refused to release the mortgage as requested by respondent. Tr., p. 52.

On July 13, 2007, John J. Hunter, Jr., counsel for Ag Credit, wrote to

respondent and advised respondent that Ag Credit had no record of the November 20,

2001 mortgage. Findings, ¶ 15; Relator's Exhibit 4. Hunter requested that

respondent confirm the basis of the mortgage as well as provide any information that

respondent had regarding who at Ag Credit requested the mortgage.

4



Upon receipt of Hunter's letter, respondent telephoned Hunter. Tr., pp. 44-

45. During their conversation, respondent informed Hunter that Lemke Sales was in a

difficult financial situation in 2001 when the mortgage was prepared. Hunter

specifically recalled that respondent told him the mortgage was prepared to "create

debt" between Ag Credit and Lemke Sales. Tr., p. 45. Hunter advised respondent

during the call that Ag Credit would not sign the release. Respondent indicated that a

quiet title action would need to be filed to resolve the matter and asked Hunter if Ag

Credit would oppose the action; Hunter explained that he was not sure how Ag Credit

would handle the matter. Id. Nevertheless, respondent never pursued the quiet title

action on behalf of Lemke Sales. Tr., p. 427..

On August 1, 2007, respondent prepared and executed a document captioned

"Release of Real Estate Mortgage in Favor of Ag Credit." Relator's Exhibit 2. Ag

Credit did not authorize respondent to prepare or sign the release. Tr., p. 52. Until

Ag Credit conducted a search, it was unaware that respondent had prepared and filed

the release. Tr., p. 51. At the time respondent filed the release, Christine's

mortgage with Ag Credit had been satisfied and released and Christine did not owe Ag

Credit any money. Relator's Exhibits 10, 12 and 13.

SUBSTANTIVE LAW ANALYSIS

As respondent aptly noted in his objections, this case raised several interesting

legal issues as well as ethical issues. While the witnesses spent significant time

discussing preferential transfers, fraudulent conveyances and hypothecation

agreements at the hearing, these concepts are not at issue and are not relevant to

this matter. The testimony of the three expert witnesses, including Reginald Cooke,



relator's expert witness, was clear - Lemke Sales was likely not insolvent and never

filed for bankruptcy.' Findings, ¶ 6. As such, the mortgages prepared by respondent

and recorded on December 28, 2001 were neither preferential transfers nor

fraudulent conveyances. The panel's analysis of the issues was thorough and the

board's ultimate decision, that respondent acted improperly by preparing the

mortgage without Ag Credit's knowledge and by releasing the mortgage without Ag

Credit's assent or knowledge, was correct.

A MORTGAGE GIVEN WITHOUT THE KNOWLEDGE OF THE MORTAGEE IS INVALID

Contrary to respondent's position, in order for a mortgage to be valid, the

mortgagee, in this case Ag Credit, must have knowledge of the mortgage.

"A mortgage is frequently defined as a conveyance of property to secure the

performance of some obligation, conditioned to become void on the due performance

thereof." 69 O.Jur.3d, Mortgages and Deeds of Trust, §1. "Mortgages, being

voluntary security agreements incident or collateral to a primary obligation, are

susceptible to the same rules of interpretation and the same framework of analysis

which apply to contracts generally." Ogan v. Ogan, (1997) 122 Ohio App.3d 580, 702

N.E.2d 472.

A contract, by its very nature, encompasses the premise that there must be an

offer and acceptance between the parties to the contract, consideration and a

meeting of the minds, and that lacking any of the requirements nullifies the contract.

The same premise is equally true of a mortgage. The Richland County Court of

' In the findings at page 8, the panel incorrectly identified Reginald Cooke as respondent's expert
witness. Relator offered the expert testimony of Cooke; respondent offered the expert testimony of
James Nobite and J. Matthew Fisher.
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Common Pleas considered the validity of a mortgage given by the plaintiff in a case to

a fictitious person. E.D. Houston v. H.S. Hettinger, John Berry, and Jacob Worst, 23

Ohio N.P.(N.S.) 405, 1921 WL 1187 (Ohio Com. Pl.). The court stated:

It is a fundamental principle under the law of contracts,
that in order to make a valid and binding contract it is
necessary that there be parties capable of contracting and
that their minds come together on the terms of the
contract. A mortgage and note can be construed as
nothing more than a contract between the parties whereby
the grantee for consideration agrees to pay the grantor a
certain sum of money.

I

Id.

In fact, the mortgage prepared by respondent on Lemke Sales' behalf

contemplated two parties and an agreement. The mortgage included, among its

provisions:

[T]he parties hereto intend for this Mortgage ...

Mortgagor grants Mortgagee a security interest therein and
agrees to execute any and all financing statements,
security agreements and other documents as Mortgagee
shall reasonably request from time to time. ...

Mortgagor hereby irrevocably appoints Mortgagee as its
power of attorney to execute any documents reasonably
necessary to protect Mortgagee's interest ...

The policies shall contain the standard Ohio mortgage
clause in the name of the Mortgagee and otherwise be on
terms generally acceptable to Mortgagee.

Unless otherwise agreed, Mortgagee may apply said
proceeds to the payment of the sums secured by this
Instrument ....

7



Relator's Exhibit 1(emphasis added). A mortgagee cannot "intend", "reasonably

request", "generally accept" or "agree" if the mortgagee has no knowledge of the

agreement. Any argument otherwise is wholly counterintuitive. See, Tr., p. 51.

Likewise, the Ohio Revised Code §5301.28 fully envisioned a mortgagee's

knowledge of a mortgage by providing that the mortgagee release the mortgage to

the extent the mortgagee received receipt of payment of the obligation.

Respondent's analysis of the Alaska Seaboard Partners v. Godwin, et al., 2002-

Ohio-5346, misses the point. In the case, the appellant, Hide A Way Hills Club, a

subsequent mortgage holder, questioned the priority of another mortgage holder's,

Alaska Seaboard's, position. Hide A Way Hills asserted that it had first priority

because the Godwins, the property owner, did not own the property at the time they

gave the mortgage. As support for its position, Hide A Way Hills pointed to the fact

that the deed conveying the property to the Godwins was not recorded until after the

Godwins gave the mortgage to Alaska Seaboard. Considering Hide A Way Hills'

argument, the appellate court noted:

The flaw in appellant's argument is that it misinterprets
when deeds and mortgages take operative effect. Contrary
to the assertions in its brief, deeds do not transfer title
when they are recorded. [Citations omitted.] Deeds pass
title to real estate upon the execution, delivery and
acceptance by the grantee. [Citations omitted.] Similarly,
mortgages take effect upon their delivery to the
morteaqee. Sidle v. Maxwell (1954), 4 Ohio St.236, 240;
Kemp v. Walker (1847), 16 Ohio 119, 120-121; Hood v.
Brown (1826), 2 Ohio 266, 269.

Id. (emphasis added). The court continued, noting that "[n]either side

introduced any evidence as to when the deed was delivered to the Godwins or

when the Godwins delivered the mortgage to the mortgagee ...." Id. Delivery

8



to the mortgagee requires receipt of the mortgage by the mortgagee. Ag

Credit never received the mortgage from Lemke Sales - it was never delivered.

Contrary to respondent's argument, the mere recording of the mortgage

is insufficient to give the mortgage holder notice. "The execution and

delivery of a mortgage are intended to divest the mortgagor of his estate, and

the recording of the mortgage to give notice to the world of its existence. So

that a mortgage is valid and binding as such without record, as between the

parties to the instrument." John Sidle v. John Maxwell, et al., 4 Ohio St. 236,

1854 WL 74 (Ohio).

Similarly, in Gatts, et al., v. E.G.T.G., GMBH, et al. (1983), 14 Ohio

App.3d 243, 246, 470 N.E.2d 425, 429, the appellate court, in considering the

validity of a deed likened the deed to a mortgage, noting "[t]he general rule is

that delivery is required to give effect to a mortgage, as well as acceptance."

Continuing, the court stated "`[t]he recording of a mortgage takes the place of

a manual delivery, at least where there is an acceptance, or acceptance can be

presumed ...." Id. quoting 37 Ohio Jurisprudence 2d (1959), 284, Section 98.

Unlike the Alaska Seaboard and the Gatts matters, where the

mortgagees were aware of the mortgages involved, Ag Credit, the mortgagee of

the mortgage prepared by respondent on Lemke Sales' behalf, had no

knowledge of the mortgage and the mortgage was never delivered to it.

Acceptance by Ag Credit cannot be presumed. Hunter testified "[f]rankly, until

we got the request to release the mortgage, we didn't even realize it was out

there." Tr., p. 47. Respondent does not dispute Hunter's statement.
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Respondent cites several cases as support for whether there was consideration

given to Ag Credit by Lemke Sales for the mortgage by Lemke Sales; respondent's

reliance on these cases is mistaken. In every one of the cases cited by respondent as

support for his position that the antecedent debt between Ag Credit and Christine was

the consideration of the mortgage betweeh Ag Credit and Lemke Sales, the mortgage

holder was aware of and agreed to the new mortgage. Respondent has offered no

cases that support his position that it was appropriate to give Ag Credit a mortgage

that Ag Credit neither asked for nor knew of. One of respondent's experts, along with

respondent, testified that he had never done what respondent did in this case. See,

Tr., pp. 232 and 438.

The mortgage prepared by respondent between Ag Credit and Lemke Sales

altogether lacked consideration. In the Sur-Gro Plant Food case cited by respondent,

a third party, in that case the parents of a debtor, gave a mortgage to secure

another's outstanding obligation, there, a son's debt. Sur-Gro Plant Food Co. v.

Morgan (1985), 29 Ohio App.3d 124, 504 N.E.2d 445. While the court determined that

the antecedent debt between the mortgagor's son and the mortgagee constituted

sufficient consideration, it is the part of the court's opinion, however, that

respondent omitted in his objections, which is particularly significant:

We find that the note and mortgage executed by Harry and
Bertha Morgan were given in exchange for the antecedent
debt of their son, Fred Morgan. As such, there was
sufficient consideration for the instrument. While the
parties may have contemplated that Fred Morgan would
also sign the note , the absence of his signature does not
affect his parents' obliQation as makers of the note. The
fact that the Morgans did not receive any actual proceeds
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from the transaction does not invalidate the note for want
of consideration. In accepting the note from the Morgans,
Sur-Gro agreed to forbear from initiating an action
against Fred Morgan to collect on the debt which he
owed to Sur-Gro. Fred Morgan received the primary
benefit of the transaction by receiving an extension on
the payment of his obligation.

Id. at 130, 451 (emphasis added). Sur-Gro, the mortgage holder, was a party to the

mortgage given by the Morgans and agreed, in exchange, to forgo initiating an action

against their son, Fred Morgan. Contrarily, Ag Credit was unaware of the new

mortgage and did not agree to do anything in exchange for the mortgage. "It is not

necessary that the mortgagor receive the consideration or that it go directly to the

mortgagor from the mortgagee; it is sufficient that the mortgagee part with the

consideration." 69 O.Jur.3d, Mortgages and Deeds of Trust, §53. Ag Credit parted

with no consideration. As the panel noted, "[t]hese mortgages were never requested

by the mortgagees, the mortgage deeds were never delivered to the mortgagees, and

the mortgages were not given for any extension of renewal of credit." Findings, 9 10.

Lemke Sales and Christine were not one and the same; this was true despite

Christine's sole ownership of Lemke Sales. This was true despite Christine's personal

guarantee on some of Lemke Sales' financial obligations. Christine was indebted to

Ag Credit - her obligation was satisfied and Ag Credit accordingly released the

mortgage; Lemke Sales never owed Ag Credit. Corporations and natural persons do

not have the same rights and powers. For example, a corporation cannot initiate

litigation in propria person or appear in court through an officer or agent of the

corporation that is not an attorney. Union Savings Ass'n. v. Home Owners Aid, Inc.

(1970), 23 Ohio St.2d 62, 262 N.E.2d 558.
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Respondent repeatedly states that because relator cannot cite a case or a

statute exactly on point he clearly cannot establish by clear and convincing evidence

that respondent engaged in misconduct by preparing and filing a mortgage without

the knowledge of the mortgagee. Respondent, however, has pointed to no case

finding that it was proper to prepare and file a mortgage where the mortgagee was

unaware of the mortgage.

Finally, even if the mortgage is determined to be valid, respondent's reason for

providing it to Ag Credit - to create the appearance of debt - was improper. John

Hunter, Ag Credit's counsel, testified that respondent told him that Lemke Sales gave

the mortgage to Ag Credit to create debt to Ag Credit. Tr., p. 44. Hunter's

testimony was fully supported by an email respondent wrote to Christine and the

consulting firm setting forth exactly the same purpose - "they [Lemke's Sales

creditors] must perceive that they will not otherwise collect from the company" and

Lemke Sales must "eliminate the potential for equity in the real estate being made

available for general unsecured creditors of the company." Relator's Exhibit 3. The

panel, after assessing the credibility of the witnesses and hearing respondent's

testimony as to why he did what he did, appropriately noted:

The panel feels that the arguments of Respondent
regarding the legality of these instruments are
questionable. Further, the panel does not conclude that
the mortgages were given because of a concern that
Lemke's creditors needed additional protection. Simply
put, it believes that the mortgages were given for the
reasons articulated by in his email: to create the
appearance of debt.

Findings, 9 22.
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ONLY A MORTGAGEE CAN RELEASE A MORTGAGE

Several sections in Chapter 53 of the Ohio Revised Code focus on the release of

a mortgage. Each section refers to obligations of a mortgagee to release a mortgage

that has been satisfied. For example, RC §5301.28 provides:

When the mortgagee of property within this state, ...,
either by a separate instrument, or in writing on that
mortgage, or on the margin of the record of the mortgage,
... receives payment of any part of the money due the
holder of the mortgage, and secured by the mortgage, and
enters satisfaction or a receipt for the payment ... will
release the mortgage to the extent of the receipt.

RC §5301.34 provides:

A mortgage shall be discharged upon the record of the
mortgage by the county recorder when there is presented
to the county recorder a certificate executed by the
mortgagee or the mortgagee's assigns ....

RC §5301.36 ( B) provides, "[w]ithin ninety days from the date of satisfaction of a

residential mortgage, the mortgagee shall record the fact of the satisfaction in the

appropriate county recorder's office ...:' Furthermore, RC §5301.36 (C) offers

direction as to what a mortgagor can do where a real estate mortgagee fails to timely

record the release. Specifically, "[i]f a mortgagee fails to comply ... , the mortgagor

may recover, in a civil action, damages of two hundred fifty dollars." RC §5301.36

(C).

While certain circumstances may exist that would allow someone other than

the mortgagee to release a mortgage, such as where an Affidavit of Facts is prepared

and filed, none of those circumstances existed in this matter. See, Tr., pp. 52, 139,

226, 299 and 445.
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"As a general rule, an effectual release of a mortgage may be made only by the

owner of the obligation secured by the mortgage or, in other words, by the mortgagee

or by his assignee or by someone authorized by such a mortgagee." 69 O.Jur.3d,

Mortgages and Deeds of Trust, §217. Exceptions to this general rule appear to be

limited to where a mortgage is held by joint mortgagees, where the mortgagee is

dead, and where the mortgagee has assigned its interest to another. Id., 69 O.Jur.3d,

Mortgages and Deeds of Trust, §218.

Respondent relied on Swartz v. Hurd and Leist, 2 Ohio. Dec. Reprint. 134, 1858

WL 3798 (Ohio Com. Pt.), and Snyder v. Castle (1922), 16 Ohio App. 333, as support

for his position that the statutory provisions regarding releases were not intended to

be the exclusive means of releasing a mortgage. Neither Swartz nor Snyder suggest

that someone other than a mortgagee can release a mortgage; rather, both detail

situations where the requirements of the statute, such as the means of release, were

not complied with, but the mortgagee still released the mortgage. In the Swartz

matter, the original mortgagee of a mortgage released the mortgage after he had

assigned it to another. 2 Ohio. Dec. Reprint. 134. In Snyder, the mortgagee signed a

release, although the manner of doing so was not as prescribed by statute. Snyder at

3.

In Springfield Fire & Marine Ins. Co., v. Wagner (1906), 74 Ohio St. 484, 78

N.E.1137, this Court held "[i]t appearing from the plaintiff's evidence that the

mortgagee neither signed the release nor authorized it, it was error to admit in

evidence the release on the mortgage record." See, also, German American Ins. Co.,

v. Wagner (1906), 75 Ohio St. 580, 80 N.E.1127.
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Additionally, white RC §1309.513 (UCC 9-513) permits a debtor to file a

termination statement for the financing statement where the secured party fails to do

so, no similar provision exists with regard to mortgages. Certainly, had the legislature

so intended, it could have provided statutory authority permitting a mortgagor to

release the mortgage where the mortgagee refused or failed to do so.

Lastly, the panel astutely noted that had respondent truly believed that

someone other than Ag Credit could release the mortgage, he would never have

contacted Ag Credit seeking its approval prior to the release. Findings, ¶ 31.

RELATOR'S ANSWER TO RESPONDENT'S OBJECTIONS

RELATOR'S ANSWER TO PROPOSITION OF LAW NO. I

THE BOARD PROPERLY DETERMINED THAT RELATOR ESTABLISHED CLEAR AND
CONVINCING EVIDENCE THAT RESPONDENT ENGAGED IN MISREPRESENTATION BY

EXECUTING THE MORTGAGE TO AG CREDIT

In 2001, respondent prepared and filed a mortgage purporting to give Ag Credit

a secured interest on property owned by Lemke Sales. Ag Credit did not have a

lending relationship with Lemke Sales at the time of the mortgage, or ever, having

actually declined to give Lemke Sales a loan at one time. Tr., p. 55. While there was

an outstanding loan by Ag Credit to Christine, Christine was in good standing on the

loan, Ag Credit was fully secured and had not requested additional collateral. The

November 20, 2001 mortgage, along with three others prepared and recorded by

respondent, was given at a time that Lemke Sales was facing financial difficulties and

was seeking to wind down the business. After December 28, 2001 when the

mortgages were recorded, any of Lemke Sale' creditors conducting a title search of

Lemke Sale' property in Marion County would have found four encumbrances on the
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,

Lemke Sales property and would have believed the property to be encumbered for

more than $600,000.

Undoubtedly, if respondent "created debt" or prepared and recorded the

November 20, 2001 mortgage to create the appearance of an encumbrance on the

Lemke Sales property, where there was none, respondent's conduct violated DR 1-102

(A)(4). The question, whether respondent "created debt" in an effort to create the

appearance of an encumbrance on the Lemke Sales property where there was none,

was answered by the panel. Findings, ¶ 22. While the panel's analysis of the

mortgage is at odds with the board's ultimate determination that respondent's

conduct violated DR 1-102 (A)(4), the board properly reconciled the panel's finding

that respondent's actions were both to create the appearance of debt and that there

appeared to be no legal obstacle to Lemke Sale's doing so. Findings, 9¶ 22 and 24.

Relator's expert, Reginald Jackson, testified:

I don't believe it's standard or appropriate to grant a
mortgage or to file a mortgage in favor of a creditor
without the creditor's knowledge and for the purpose of
eating up or making the - having the appearance made that
there's less equity in a particular piece of property than
otherwise might exist in that property.

Tr., pp. 117-118. Jackson based his opinion, in part, on the email from respondent to

Christine, noting: "there was a discussion of a strategy adopted by Mr. Ricketts on

behalf of his client, the strategy being to give the appearance or to create the

appearance of debt that perhaps did not exist." Tr., p. 118. See, also, Relator's

Exhibit 3.

Respondent's experts also agreed that, if the mortgage created encumbrances

where ones truly did not exist, a creditor could be misled. James E. Nobile testified
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that the mortgage would "raise the specter of fraudulent transfer" and "[w]ithout

further investigation, sure. It would be as a matter of record." Tr., pp. 234-235.

John M. Fisher further testified that "I would know there's an encumbrance, but

beyond that, I wouldn't know to what extent that encumbers the property." Tr., p.

297.

Hunter's testimony at the hearing was particularly compelling. Hunter

testified that Lemke Sales was not indebted to Ag Credit and, as such, the mortgage

was "meaningless or valueless to Ag Credit." Tr., p. 46. On cross-examination,

Hunter continued:

In this case in particular we view the mortgage as
fraudulent because, again, it was - it simply is an
inappropriate mortgage, if that's a better word. There
never was a mortgage, there never was a debt. There was
no underlying consideration out there.

In my opinion, that mortgage is fraudulent because it is out
there on the public record and would mislead someone
looking at the real estate records to suggest that Ag Credit
properly had a mortgage against the two parcels of real
estate described in that mortgage.

In my opinion, by publishing that in public record, you have
created a document that gives a misperception that Ag
Credit, in fact, had a mortgage when we didn't. In my
opinion, that's a fraudulent mortgage.

Tr., p. 82.

Respondent, along with both of his experts, manipulated the facts to support

their conclusion that, because Christine personally owed Ag Credit and because

Christine was personally obligated on some of Lemke Sale' obligations, the personal

debt of Christine's to Ag Credit was, as a matter of course, a debt owed by Lemke

Sales as well. Christine and Lemke Sales are entities in their own right; one is not
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automatically substituted for another merely out of convenience. Hunter, in response

to relator's question as to whether Christine and Lemke Sales were interchangeable,

replied, "Lemke Sales Et Service is an entity in its own right. It is an Ohio corporation

as recited by the mortgage. Ms. Lemke is an individual." Tr., p. 50.

Respondent's argument that he did not engage in "fraudulent" conduct or

"fraud" wholly ignores that DR 1-102 (A)(4) as well as Prof. Cond. R. 8.4 (c) prohibits

conduct involving "dishonesty, fraud, deceit or misrepresentation", not just fraud.

Respondent violated DR 1-102 (A)(4) by preparing and filing a mortgage on behalf of

Lemke Sales that purported to give Ag Credit an interest in Lemke Sales' property,

where Ag Credit had no interest and had no lending relationship with Lemke Sales.

This was a misrepresentation.

In In re Eadie (Or. 2000), 33 Or. 42, 53, 36 P.3d 468, 476, the Supreme Court of

Oregon considered whether an attorney engaged in deceptive conduct during his

representation of several clients, defining those misrepresentations that violate DR 1-

102 (A)(3) as "an accused's misrepresentations, whether by direct or by omission,

must be knowing, false, and material in the sense that the misrepresentations would

or could significantly influence the hearer's decision-making process."Z

In Columbus Bar Association v. Willette, 117 Ohio St.3d 433, 2008-Ohio-1198,

884 N.E.2d 581, the Supreme Court of Ohio suspended an attorney for one year, with

six months stayed, for, among other things, violating DR 1-102 (A)(4). Willette had

entered into an agreement with Estate Planning Legal Services, P.C. ("EPLS") to

2 Rute 1-102 (A)(3) of the Oregon Code of Professional Responsibility is identical to DR 1-102 (A)(4) of
the Ohio Code of Professional Responsibility.
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market and sell living trusts in Ohio. After being contacted by EPLS, Dale and Betty

Trott retained Willette to assist them with their living trusts. Respondent met with

the Trotts and obtained the information necessary to prepare the trusts, which he

then provided to EPLS for completion of the trust documents. When the documents

were finished, the Trotts met with an EPLS representative, who respondent explained

would assist them in signing the trust documents and in funding the trust. During his

representation of the client, Willette never advised the Trotts that he had a financial

relationship with EPLS, that EPLS would be preparing the trust documents, or that the

EPLS repre5enta 'ie i
_ T__^^...

^ u^u met wa5 ' 4.. *'^ wr.y. tn sell tl^em inclwranfP Thict iVe ti iTie^ gvii ig w •

Court determined that respondent had engaged in a number of misrepresentations by

omission. Id. at 437, 586.

Respondent's actions created the false impression of a mortgage between Ag

Credit and Lemke Sales where there was no loan to Lemke Sales and no outstanding

obligation owed to Ag Credit. Ag Credit did not accept the mortgage and had no

knowledge of the mortgage. By preparing and filing the November 20, 2001 mortgage

between Lemke Sales and Ag Credit, respondent violated DR 1-102 (A)(4).

RELATOR'S ANSWER TO PROPOSITION OF LAW NO. II

THE BOARD PROPERLY DETERMINED THAT RESPONDENT ENGAGED IN MISCONDUCT
BY PREPARING AND EXECUTING A RELEASE OF THE MORTGAGE PURPORTEDLY

GIVEN TO AG CREDIT BY LEMKE SALES ft SERVICES

In 2007, when Christine wanted to refinance the Lemke Sales property, she

contacted Ag Credit regarding the November 20, 2001 mortgage. Ag Credit declined

to release the mortgage because it had no record or knowledge of the mortgage.

Thereafter, Christine contacted respondent, who, in turn, contacted Ag Credit,
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because he knew that only a mortgagee could properly release a mortgage. When

Ag Credit refused to release the mortgage, respondent prepared and filed a release of

the mortgage, "Release of Real Estate Mortgage in Favor of Ag Credit." Relator's

Exhibit 2. Ag Credit did not approve the release, was unaware of the release and did

not authorize respondent to release the mortgage on its behalf.

The Board properly determined that respondent, by preparing and filing the

release, violated Rule 8.4 (c) and Rule 8.4 (h) of the Ohio Rules of Professional

Conduct.

The body of the release recites that the mortgage "has
been satisfied and is fully released and discharged" -
statements normally coming from the creditor that
extended the credit. Taking the document as a whole, the
inescapable impression is that Respondent is releasing the
mortgage on behalf of Ag Credit; an impression that he
clearly intended to create.

Findings, 130.

Only a mortgagee can release a mortgage held by the mortgagee. If the

November 20, 2001 mortgage prepared by respondent was a valid mortgage, which

relator questions, only Ag Credit, the holder of the mortgage, was capable of

releasing the mortgage. By releasing the mortgage without Ag Credit's approval or

authority, respondent engaged in misleading conduct. That respondent signed his

name to the release and did not state that he was representing Ag Credit on the

release is of no impact. To the contrary, it is more telling that respondent never

provided Ag Credit with a copy of the release once he prepared and filed it.
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RELATOR'S ANSWER TO PROPOSITION OF LAW NO. III

THE BOARD PROPERLY DETERMINED THAT A SIX-MONTH STAYED SUSPENSION OF
RESPONDENT WAS WARRANTED GIVEN THE MISCONDUCT AT ISSUE AND THE

MITIGATING AND AGGRAVATING FACTORS IN THIS MATTER

This is a matter of first impression in Ohio. Other courts have considered cases

where the attorneys engaged in similar, albeit not the exact same, conduct as

respondent and imposed sanctions ranging from a public reprimand to disbarment.

The Supreme Court of Iowa publicly reprimanded Attorney Judith M. O'Donohoe

for making a false statement of fact on a recorded deed. Committee on Professional

Ethics and Conduct of the Iowa State Bar Assn. v. O'Donohoe (1988), 426 N.W.2d 166.

O'Donohoe represented her clients, Mr. and Mrs. Thome, in two legal matters; the

second case involved the collection of a promissory note signed by the Thomes. Prior

to the initiation of the collection action, the Thomes retained a different attorney to

incorporate their business and transfer certain personal property to the corporation.

The attorney did not prepare a deed transferring the property at that time.

On November 13, 1985, immediately before a judgment being rendered against

them in the collection case, the Thomes requested O'Donohoe's assistance in

preparing and filing the deed. O'Donohoe quickly prepared the deed, which falsely

indicated that it was signed the "30th day of June, 1985" by Mrs. Thome. O'Donohoe

further notarized Mrs. Thome's signature, indicating that Mrs. Thome had appeared

before her on that date. In finding that O'Donohoe violated DR 1-102 (4) and DR 7-

102 (5) of the Iowa Code of Professional Responsibility, the court noted "[s]ometimes

it is evil intent that gets a lawyer into trouble; sometimes it is merely a failure to

recognize the significance of action deliberately taken. Here that failure led Judith
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O'Donohoe to knowingly make a false statement of fact on a document filed for

public record." Id. at 168.

New Jersey attorneys, Dante De Pamphilis and Lawrence Friedman, were

reprimanded after recommending to their clients that they transfer property in an

attempt to defraud creditors. In the Matter of De Pamphilis and Friedman (1959), 30

N.J. 470, 153 A.2d 680. When De Pamphilis met with his clients, the Zuccarellis, they

explained that they were faced with financial difficulties. De Pamphilis inquired of

the Zuccarellis whether they had someone they could transfer their property to in

confidence; the Zuccarellis suggested their uncle. De Pamphilis referred the

Zuccarellis to Friedman, who prepared the documents necessary to effectuate the

transfer. The Supreme Court of New Jersey found that both of the respondents had

recommended the transfer to the Zuccarellis' uncle and participated in a scheme to

defraud creditors. Id. at 483, 687. Commenting on the attorneys' position that they

were only doing as the client asked, the court quoted from Canon 32 of the New

Jersey Canons of Professional Ethics, "no lawyer should `render any service or advice

involving disloyalty to the law whose ministers we are ...' and 'when rendering any

such improper service or advice, the lawyer invites and merits stern and just

condemnation."' Id. at 484, 687.

The Supreme Court of New Jersey disbarred Attorney John P. Breen for, among

other things, engaging in the preparation, executing and recording of four mortgages

against his residence in an effort to defraud a judgment creditor. In the Matter of

Breen (1989), 113 N.J.522, 552 A.2d 105. The court found that the mortgages were

false, given for no consideration and, in at least one instance, the mortgagees had no

22



knowledge of the mortgage. Id. at 546, 116. See, also, In re Levin (2004),

Commission No. 00 CH 72 [attorney suspended for 30 days after assisting his client

transfer property white a citation to discover the client's assets and prohibiting the

transfer of any property was pending]; In re Doss (1995), Commission No. 94 CH 220

[attorney publicly reprimanded for transferring his mother's property to himself,

knowing that his mother would likely be without the assets necessary to satisfy her

financial obligations].

At the hearing, the board appropriately considered the mitigation offered by

respondent in determining that a stayed suspension, rather than an actual suspension,

was warranted. This is not a matter similar to Toledo Bar Assn. v. Rust, 124 Ohio

St.3d 305, 2010-Ohio-120, where reasonabte minds differ as to the "proper scope of

advocacy." Rather, this is a case where the board, after considering all of the

evidence presented, determined that respondent violated three different disciplinary

rules and should be sanctioned. As such, relator requests that the Court adopt the

Board's recommendation and suspend respondent for six months, with the entire

suspension stayed.
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CONCLUSION

Relator established by clear and convincing evidence, and the Board properly

found, that respondent violated DR 1-102 (A)(4) of the Code of Professional

Responsibility and Rule 8.4 (c) and Rule 8.4 (h) of the Ohio Rules of Professional

Conduct. Relator respectfully requests that the Board's Findings of Fact, Conclusions

of Law and Recommendation be adopted in its entirety and that respondent be

suspended from the practice of law for six months, with the entire suspension stayed.

Respectfully submitted,

JoPfathan
Disciplina
Relator

4^̂ A-n-A-0417pk^
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This matter was heard on September 17, 2009, and January 22, 2010, upon a

complaint filed by the Office of Disciplinary Counsel against Respondent, Richard Todd

Ricketts of Pickerington, Ohio. The complaint charges the Respondent with violating DR 1-

102(A)(4), and Prof. Cond. R. 8.4(c) and 8.4(h). The case was heard by a panel of members of

the Board of Commissioners on Grievances and Discipline consisting of attorneys Janica A.

Pierce Tucker, Joseph L. Wittenberg, and Stephen C. Rodeheffer, chair. None of the panel

members resides in the appellate district from which the complaint originated or served on the

probable cause panel that certified the complaint. Respondent appeared represented by Attorney

Alvin E. Matthews, Jr., and appearing on behalf of Relator was Attorney Stacey Solochek

Beckman.

i

FACTS

¶2. Cheryl Lemke is the widow of Michael Lemke who died in August 1993 as the

result of a brain aneurysm that he suffered while operating a car. During his life Mr. Lemke had
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developed a business known as Lemke Sales & Service that sold farm equipment and parts in

Marion County, Ohio. Under his guidance the company grew to the point that it had two

locations, and Mr. Lenilce was contemplating a third location when he died.

¶3. Upon.his death Ms. Lemke became the sole shareholder of the company. The

new owner and operator attempted to keep the business going but apparently lacked her

husband's business acumen, at least insofar as farm machinery was concerned. As the 1990's

drew to a close, she found herself continually funneling personal funds into the enterprise to keep

it going until finally she reached the determination that it was time to get out. Attempts were

made to sell the business, but the high risk and low profit nature of the industry discouraged

buyers. Finally in 2001 she reached the decision to liquidate the business, pay off her creditors

and close the doors.

¶4. At this time Lemke Sales largest creditors were AGCO, to which it was indebted

in the amount of $830,000 for its equipment floor plan, Agri Credit (to be distinguished from Ag

Credit referenced later) to which it owed $130,000 for financing the parts division of the

business, and Bank One in the amount of $180,000 for a credit line. Bank One held a security

interest in personal property owned by the business. It should be noted that Ms. Lemke was

personally obligated on all of these debts. In addition to these three major creditors, Lemke

Sales also owed a number of lesser, unsecured creditors. The total amount of the company

indebtedness, both secured and unsecured, was approximately $1,200,000. (Ex. A)

¶5. Aside from her ownership interest in Lemke Sales, Ms. Lemke personally owned

a farm, some rental properties and a residence. At the time of the liquidation her personal assets

were secured by mortgages to a variety of banks including Marion Bank, Bank One and a farm
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credit company in Toledo, Ohio, by the name of Ag Credit. She testified that much of the debt

that she personally owed were funds that had been used to keep Lemke Sales afloat financially.

¶6. While Lemke Sales was struggling, the undisputed testimony of all the witnesses

in the case was that the company was solvent. It had assets, cash flow, and was meeting its

obligations as they came due, albeit with difficulty.' Further, there was no pending or threatened

litigation against the Company, and no assets had been repossessed.

¶7. The consulting company that Lemke hired to do an analysis of her business

operations referred her to the Respondent for legal assistance in completing a liquidation of the

company. Lemke told the panel that she expected Respondent to effect an orderly liquidation,

and to keep company creditors from panicking and moving against their collateral or filing suit

while the sale was being organized.

¶8. , After being hired, Respondent analyzed the company's financial situation and was

surprised to find that Lemke Sales owned two pieces of real estate on which the company

operations took placed that were entirely unencumbered. For reasons that will be discussed later

in this Recommendation, Respondent decided that Lemke Sales would execute mortgages on

these properties to four personal creditors of Lemke: Bank One, Marion Bank, Ag Credit and a

man by the name of Ray Hildreth to whom Lemke owed $15,000. Three of these creditors, Bank

One, Marion Bank and Ag Credit, already held collateral in the form of mortgages on real

property owned personally by Lemke. None of these creditors, except Bank One, had loans with

Lemke Sales. In fact, Ag Credit declined to loan Lemke Sales money sometime prior to the

events at issue in this disciplinary proceeding.

1 Lemke did admit to being two payments behind to Bank One, but that she had spoken with the company

about this. (Tr. 170)
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¶9. The mortgages were signed by Lemke on behalf of Lemke sales in November,

2001, and were recorded with the Marion County Recorder on December 28, 2001. The

mortgages were structured by Respondent as follows:

a. Business Property #1

i. Bank One - $173,000
ii. Marion Bank - $250,000

iii. Ag Credit - $300,00

b. Business Property #2

i.
ii.

iii.
iv.

Marion Bank - $250,000
Bank One - $200,000
Ray Hildreth - $15,000
Ag Credit - $300,000 Ex. A)

¶10. These mortgages were never requested by the mortgagees, the rriortgage deeds

were never delivered to the mortgagees, and the mortgages were not given for any extension or

renewal of credit. Indeed, Lemke was current on all of the obligations that she personally owed

to these finance companies.

¶11. An auction of the company's personal property assets occurred sometime in 2002.

The proceeds from the auction were insufficient to payoff all of the creditors, and Lemke

provided $60,000 of her personal funds to make up the deficiency. Only one creditor, Agri

Credit, came up short in the amount of $30,000. However, Lemke explained that Agri Credit

agreed to absorb this deficit in return for Lemke not pursuing legal action against it based on the

manner in which Agri Credit had valued the collateral Lemke Sales had surrendered to it.

¶12. It appears from the evidence that after the liquidation everyone was satisfied. The

creditors had been paid and Lemke had managed to successfully wind up a business that was

causing her a great deal of stress. Lemke was completely satisfied with the work that
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Respondent performed for her and offered no criticism of his legal representation at the hearing

on the Relator's complaint. (Tr. 157)

¶13. Five years later, in 2007, Lemke was in the process of constructing a building on

the Lemke Sales real property (now titled to her) and she went to American General Finance to

obtain a $60,000 mortgage loan on the property to finance the project. American General

performed a title search of the properties and discovered that the mortgages that had been placed

against the property by the Respondent in 2001 were still of record and unreleased. When

contacted, Marion Bank and Bank One released the mortgages. Ag Credit, on the other hand,

would not.

¶14. Initially Lemke called Ag Credit herself and was told by a representative of the

company that they never had a loan with Lemke Sales and had nothing on their records regarding

a mortgage. The company declined to issue a release. Lemke then re-connected with

Respondent and asked him to take care of the matter.2

¶15. Respondent directed his legal assistant to call Ag Credit and request a release.

Again, Ag Credit declined for the same reasons given Lemke. At this point the matter was

referred to the company's outside legal counsel, Attorney John Hunter of Toledo. Hunter wrote

Respondent informing him of Ag Credit's position in the matter. This letter prompted

Respondent to call Hunter and a phone conversation took place, the contents of which are subject

to dispute. Hunter testified that he pointed out to Respondent that Ag Credit had no record of a

loan transaction and did not have a mortgage. According to Hunter, Respondent responded as

follows:

2 It is unclear how and when the other mortgages encumbering the property were released. Suffice it to say
that Marion Bank, Bank One and Ray Hildreth all voluntarily released their mortgages.
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"[He] had indicated to me at that time that he understood that there was no obligation with

Lemke Sales & Service. He indicated, as well, that there was some sort of financial difficulty at

Lemke Sales & Service and that, as he put it, they had created debt to Ag Credit and that the

mortgage was granted to Ag Credit to - I believe the term was to protect the interest of Ag

Credit." (Tr. 44-45) Hunter then told Ricketts that his client felt that a fraud had been perpetrated

on creditors, and that it would not be a party to that fraud by issuing a release of the mortgage

lien.

¶16. Respondent testified that he does not recall using the terms "create debt" in the

phone conversation with Hunter. His version of the conversation is that he repeatedly asked

Hunter whether Lemke owed Ag Credit any money and that Hunter admitted that she did not.

When Hunter still declined to release the mortgage Respondent said he felt like he was being

subjected to some kind of "April Fools Joke." He told the panel that he was simply

"dumbfounded" by Hunter's position. (Tr. 424-428)

¶17. At this point Respondent decided that his only course of action was to file a quiet

title or declaratory judgment action to get the title to the properties cleared. However, Lemke

informed him that she could not wait for a legal proceeding of this type to run its course. She

told him that she had outstanding obligations that needed to be paid and that she needed the

American General loan to be completed inunediately. Respondent, then, drafted and signed a

release of Ag Credit's mortgage and had Lemke take it to the Marion County Recorder and file it.

Apparently this document satisfied the individual doing the title work for American General,

because the loan was eventually consummated.

¶18. Hunter, at his client's behest, ultimately complained of Respondent's actions to

the Office of Disciplinary Counsel and these proceedings followed. Relator alleges that the



execution and recording of the mortgages and the execution and recording of the "release"

constitute unethical conduct. Because the panel views these two events as being different in

character they will be dealt with separately.

CONCLUSIONS OF LAW

MORTGAGE

¶19. Relator has alleged in its complaint that the filing of the mortgage on December

28, 2001,3 was a violation of DR 1-102(A)(4) [a lawyer shall not engage in conduct involving

dishonesty, fraud, deceit or misrepresentation]. Relator contends that Respondent engaged in

conduct designed to deceive creditors by having his client execute and then record a document

whose purpose was to make creditors think that the real estate owned by Lemke Sales was

encumbered by multiple mortgages when in fact the tracts were not. In support of this

conclusion Relator points to the following:

a. Lemke Sales owed nothing to Ag Credit and no new loan had been transacted

despite recitations in the documents that would indicate otherwise 4 Thus, says counsel for

Relator, the mortgages were not supported by any consideration.

b. The mortgage was illegal because the mortgage was never requested by Ag

Credit, was never delivered to Ag Credit and they were otherwise completely ignorant of the

document's existence unti12007 when a release was requested by Lemke.

c. Respondent admitted in his phone conversation to Hunter that the purpose of the

mortgage was to make it look like the properties were encumbered. Though Respondent says he

3

4
The complaint incorrectly alleges that it was filed in March 2001.
The mortgage recites that it is being given "for new consideration to secure the outstanding obligations of
Mortgagor". The mortgage later provides that it is being given "as additional collateral security for the
Obligation and any other obligations of Mortgagor to Mortgagee in any form or fashion..." (Rel. Ex. I)
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does not recall making this statement, Hunter's version of the conversation is supported by an

email to Lemke and her consulting firm in the early stages of his representation of her in 2001.

(Ex. 3 and M) In that communication that Respondent admits he authored, he sets forth a

proposed strategic plan for his new client that included getting the secured creditors to take their

equipment back in full satisfaction of their debt. He goes on to tell Lemke that in order to

accomplish this "... they must perceive that they will not otherwise collect from the company."

He further added that they needed to "... eliminate the potential for equity in the real estate being

made available for general unsecured creditors of the company..." Id.

¶20. Respondent and his three expert witnesses understandably have a different

perspective. They feel that the mortgages were legal because Lemke was personally in debt to

Ag Credit, Bank One, and Marion Bank. Since much, if not all, of the borrowed funds owed to

these banks went to keep Lemke Sales afloat the mortgages were legally given to these banks to

provide additional security for Lemke's loans. They conclude that while one may disagree with

the strategy of gratuitously using company property as collateral to secure the personal

obligations of the company's sole shareholder, there is certainly nothing unethical in doing so.

¶21. Respondent also argues that placing the mortgages of record was indispensable to

an orderly liquidation of the company's assets. It was Lemke's intention from the beginning to

see that all of her creditors got paid. Indeed, for the secured creditors this was critical since she

was obligated personally on those loans. Had the creditors gone into panic mode when the

liquidation was announced and started racing to the courthouse to get a head start on obtaining a

judgment, the liquidation would have been much more difficult, if not impossible. The

mortgages were meant to discourage creditors from bolting and moving against the property

outside the liquidation process.
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¶22. The panel feels that the arguments of Respondent regarding the legality of these

instruments are questionable. Further, the panel does not conclude that the mortgages were

given because of a concem that Lemke's creditors needed additional protection. Simply put, it

believes that the mortgages were given for the reasons articulated by in his email: to create the

appearance of debt.

¶23. The panel also believes that the mortgages were of doubtful legality. Mortgages

and the provisions contained in them have generally been construed in accordance with contract

principles. See Bank One v. Wilborn, 121 Ohio St.3d 546, 2009-Ohio-306. Since Ag Credit was

not a party to the issuance and execution of this mortgage thus there clearly was no contractual

agreement underlying the document. Furthermore, it is generally held that a mortgage is not

effective until there has been delivery and acceptance by the mortgagee. Alaska Seaboard

Partners v. Godwin (2002), 4th App Dist No 02 CA5, citing Sidle v. Maxwell (1854), 4 Ohio St.

236.

¶24. Notwithstanding this conclusion, the panel feels that the legality of the mortgage

is not the real issue in this case. At the worst these transfers were fraudulent transfers subject to

being set aside by the creditor under R.C. § 1336.07. Given the fact that the evidence in this case

shows that Lemke Sales & Service was solvent, that it was meeting its obligations and paying its

bills, that no creditor had attempted to repossess its collateral and no creditor had filed suit, there

appears to be no legal obstacle to the company creating the "appearance of debt" as Ricketts

described it. Lemke's right to pursue this course of action is further buttressed by the fact that

from the beginning it was her intention to pay her creditors both for moral reasons and the

practical reason that she was personally obligated on a great majority of these obligations.
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¶25. Thus, the panel has concluded that if, under these circumstances, Respondent

decides to attempt to give Lemke's personal creditors a mortgage, there appears to be no reason

why he could not carry out this plan. Lemke was not under any contractual, statutory, or other

restriction preventing her from alienating her property in any manner she deemed fit. One might

call the conduct "sharp practice" but in the panel's opinion it falls within the Supreme Court's

admonition in Toledo Bar Assn. v. Rust, 124 Ohio St.3d 305, 2010-Ohio-120 that [1]awyers are

permitted to advance claims and defenses for which "there is a basis in law and fact for doing so

that is not frivolous, which includes a good faith argument for an extension, modification, or

reversal of existing law." Rust, at 312 ¶42. In this same decision, the Supreme Court points to

the following language in the comment to Prof. Cond. R. 3.1 saying: "The advocate has a duty

to use legal procedure for the fullest benefit of the client's cause, but also a duty not to abuse

legal procedure. The law, both procedural and substantive, establishes the limits within which an

advocate may proceed. However, the law is not always clear and never is static. Accordingly, in

determining the proper scope of advocacy, account must be taken of the law's ambiguities and

potential for change." Id at 313 ¶44.

¶26. Respondent in this case wanted to employ the best means possible to maintain

order in the liquidation of Lemke Sales. While granting Lemke's personal creditors a mortgage

that they did not solicit may be of questionable legality, in the panel's opinion the conduct comes

within "the proper scope of advocacy." The panel therefore recommends that the allegation that

Respondent violated DR 1-102(A)(4) be dismissed.

10
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I

RELEASE

¶27. The Relator has alleged in its complaint that the drafting and recording of the

mortgage release is in violation of Prof. Cond. R. 8.4(c) [conduct involving dishonesty, fraud,

deceit or misrepresentation] and 8.4(h) [conduct that adversely reflects on the lawyer's fitness to

practice law]. The panel agrees with Relator.

¶28. Respondent argues that once the underlying obligation supporting the mortgage is

satisfied the mortgage is discharged. 5 Jennings v. Wood, 20 Ohio 261 (1851). See 69 Ohio Jur.

3d Mortgages § 200.

¶29. While it may be true that the mortgage is "discharged" once the loan it secures is

satisfied, the law clearly does not give the mortgagor the option of making that determination

and discharging his own mortgage. R.C. §5301.34 states that a mortgage is to be released of

record when the recorder is presented with "a certificate executed by the mortgagee ... certifying

that the mortgage has been paid and satisfied." The case law on the subject also supports the

proposition that the mortgagor is the proper party to release a mortgage. See Upjohn v. Ewin, 2

Ohio St. 13 (1853); Bostian v. Cholley, 47 Ohio App. 295 (1933).

¶30. Respondent argues that the document that he filed contains no incorrect statement

of fact or law. This may be a correct statement, however, the document was clearly meant to

mislead the recorder, the public and specifically American General Finance. It is headed with

the words "RELEASE OF REAL ESTATE MORTGAGE IN FAVOR OF AG CREDIT". The

body of the release recites that the mortgage "has been satisfied and is hereby fully released and

discharged" - statements normally coming from the creditor that had extended the credit. Taking

the document as a whole, the inescapable impression is that Respondent is releasing the

mortgage on behalf of Ag Credit; an impression that he clearly intended to create. (Ex. 2)

5 In this case Lemke's personal obligation to Ag Credit was paid off in 2005 when she sold her farm.
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¶31. None of Respondent's experts who opined that there was no law preventing a

mortgagor from releasing a mortgage could remember ever seeing it done. Respondent himself

implicitly acknowledged the fact that the power to release the mortgage was held by Ag Credit

when he called the company seeking the release. Had Respondent really believed that Lemke

held the authority to release the company's mortgage he would never have phoned Ag Credit in

the first place and requested a release. Furthennore, the evidence showed that had Lemke not

impressed upon Respondent the urgency of getting something done, Respondent would have

sought a resolution of the matter with legal action.

¶32. Respondent's conduct was intended to mislead, and the panel believes that

Relator has proven by clear and convincing evidence that in preparing and recording the release

of mortgage, Respondent violated Pro£ Cond. R. 8.4(c) and 8.4(h) as alleged.

RECOMMENDED SANCTION

¶33. The panel has reviewed the guidelines for imposing lawyer sanctions found in

BCGD Proc. Reg. 11 and makes the following findings:

¶34. AgQravating Facts The only aggravating fact that the panel finds present in this

case is that Respondent steadfastly clings to his belief that what he did was both legal and

ethical. To this extent he has refused to acknowledge the wrongful nature of his conduct.

However, given the fact that three qualified lawyers that practice in this area agreed with him on

this subject, the panel declines to put a great deal of weight on this fact.

¶35. Mitigating Facts. There are a great many mitigating facts to be considered:

a. Respondent has practiced law 24 years with no disciplinary action against him.

b. The drafting of the release was not the product of a selfish motive on his part. He

impetuously filed the document in response to his client's need to conclude a loan with her bank.

12



c. There is no indication that Respondent was less than cooperative with

Disciplinary Counsel. Relator admits in its post trial brief that Respondent cooperated, and

counsel for the Respondent complained during the hearing and in his post trial brief that Relator

did not include Respondent enough in the preliminary investigation that took place before the

complaint was filed.

d. The panel was extremely impressed by Respondent's reputation not only in the

legal community within which he practices, but also the community in which he lives. He has

lectured at well over a hundred seminars dealing with farm property and debtor/creditor law and

has testified as an expert witness in both state and federal cases. From all appearances he has a

successful law practice and is well respected by his peers. Outside of his professional life he is

active in community organizations, including his church. Furthermore he is involved with the

activities of his family, and he volunteers many hours of his time to charitable organizations.

¶36. Respondent asks that the charges against him be dismissed, but that if an ethical

violation is found that he receive no actual time off from the practice of law.

¶37. Relator asks that Respondent be suspended from the practice of law for six

months. Noting that this is a fact situation without precedent in Ohio, Disciplinary Counsel cites

a number of cases (all from jurisdictions outside of Ohio) noting that similar conduct has

received a public reprimand to disbarment. In Iowa State Bar v. O'Donohoe, 426 N.W.2d 166

(1988), the Supreme Court of Iowa recommended a public reprimand for a lawyer that drafted

and then back dated a deed for clients against whom a sununary judgment was about to be

entered for a substantial amount of money. The deed was executed to complete a transaction

between the client and the corporation they had formed for their farming operations some five

months earlier. As part of the incorporation process the client and his wife were to transfer land

13
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to the company in exchange for stock certificates. For some reason the transfer had never been

completed so the respondent used this transaction as a justification for moving the land out of the

clients' names. The respondent dated the deed not the date it was executed, but the date of the

formation of the company. The Iowa Supreme Court agreed with the characterization of the

respondent's conduct as "an isolated incident in an otherwise exemplary career." Id. at 168. The

same characterization could be used in this Respondent's case.

¶38. In a New Jersey case cited by Relator6 two attorneys were publicly reprimanded

for engaging in the transfer of a clients' property to one of the client's uncles. In this transaction

the pair engaged in creating sham documentation that the uncle had actually paid something for

the properties. Further, the transfers were made when the clients were unquestionably in default

of obligations owed on a business that had recently acquired.

¶39. Relator cited only one case that resulted in a sanction involving actual time off

from the practice of law. In the Matter of Breen, 113 N.J.522 (1989), the respondent was

disbarred for putting multiple mortgages on his property to avoid a judgment creditor. The panel

finds this case clearly distinguishable for a number of reasons. First, the respondent was not only

guilty of putting these mortgage against his property, he was disciplined for multiple other

offenses involving neglect and dishonesty. The opinion also indicates that he was less than

cooperative in the disciplinary process. Second, the respondent was clearly insolvent and on the

verge of losing the home when he made the transfers.

¶40. The panel is mindful that the presumptive sanction for a lawyer found guilty of

dishonesty, fraud or deceit is an actual suspension. Disciplinary Counsel v. Fowerbaugh, 74

Ohio St.3d 187, 1995-Ohio-261; Disciplinary Counsel v. Greene, 74 Ohio St.3d 13, 1995-Ohio-

97. On the other hand there have been instances where the Supreme Court found a violation of

6 In re De Pamphilis, 30 N.J. 470 (1959)
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DR 1-102(A)(4) and imposed a stayed suspension or a public reprimand. Lake County Bar Assn.

v. Ezzone, 102 Ohio St.3d 79, 2004-Ohio-1774; Cleveland Bar Assn. v. Russell, 114 Ohio St.3d

171,2002-Ohio-3603.

¶41. The panel has found that Respondent's misconduct consists of his releasing a

mortgage that was of questionable legality to begin with. Further, Ag Credit, Lemke Sales's

creditors, and the public have sustained no harm. And while it is true that Respondent has failed

to acknowledge that his conduct was wrong, this lack of remorse derives more from a difference

of opinion that an inherent character flaw. Finally, the overwhelming mitigating factors,

including character evidence, convirice the panel that a public reprimand is the appropriate

sanction.

^42. The panel therefore recommends that Respondent, Richard Todd Ricketts, be

publicly reprimanded.

BOARD RECOMMENDATION

Pursuant to Gov. Bar Rule V(6)(L), the Board of Commissioners on Grievances and

Discipline of the Supreme Court of Ohio considered this matter on April 9, 2010. The Board

adopted the Findings of Fact, and Conclusions of Law of the Panel except that it found that

Respondent violated DR 1-102(A)(4) in executing the mortgages. In light of this finding, the

Board reconunends that Respondent, Richard Todd Ricketts, be suspended from the practice of

law in the State of Ohio for six months with the entire six months stayed. The Board further

recommends that the cost of these proceedings be taxed to Respondent in any disciplinary order

entered, so that execution may issue.
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Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendations as those of the Board.

41 dA
NAT A W. M RSHALL, Secretary

Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio
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COMMITTEE ON PROFESSIONAL ETHICS
AND CONDUCT OF THE IOWA STATE BAR

ASSOCIATION, Appellee,
V.

Judith M. O'DONOHOE, Appellant.
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The Grievance Commission recommended that at-
torney be reprimanded for lack of due care resulting
in misrepresentation in preparation of a deed. The
Supreme Court, Neuman, J., held that a reprimand
is warranted for knowingly making a false state-
ment of fact on a document filed for public record .

Reprimanded.

Harris, J., dissented in part and filed opinion in
which Snell, J., joined.
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DR 7-102(5)(A).
*166 Thomas J. Levis, Des Moines, for appellant.

James E. Gritzner of Nyemaster, Goode, McLaugh-
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lin, Emery & O'Brien, P.C., Des Moines, for ap-
pellee.

Considered en banc.

NEUMAN, Justice

The Committee on Professional Ethics and Conduct
of the Iowa State Bar Association (committee)
charged that attomey Judith M_ O'Donohoe inten-
tionally falsified a warranty deed in order to obtain
a fraudulent advantage for her client. A division of
the Grievance Commission (commission) heard the
evidence in support of the claim and found the
committee failed to prove that O'Donohoe willfully
violated the Code *167 of Professional Responsib-
ility. Nevertheless, it recommended that this court
reprimand O'Donohoe for lack of due care resulting
in a misrepresentation. Reviewing this decision on
appeal, we agree with the result reached by the
commission and its recommended sanction.

1. Background The facts in this disciplinary action
are essentially undisputed. At issue are the infer-
ences that follow from those undisputed facts.

Respondent Judith M. O'Donohoe has been engaged
in the practice of law in Charles City, Iowa, since
her admission to the bar in 1976. This action arose
out of her representation of Leon and Joan Thome
in connection with two lawsuits brought by the Sta-
ceyville Lumber Company against them.

The fnst suit involved a mechanic's lien foreclos-
ure, settled in 1983 upon Thome's execution of a
short-term promissory note. When the Thomes
failed to make the promised payments on the note,
the lumber company commenced the second suit, a
collection action, in September 1985. This matter
was scheduled for a summary judgment hearing on
November 13, 1985. O'Donohoe advised her clients
that they had no valid defense to the action and
judgment would be entered accordingly.

(D 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Earlier, however, in April 1985, Thomes had incor-
porated their farming operation with the assistance
of an attorney in Mason City. The minutes of the
organizational meeting of the corporation reflected
Joan Thome's intent to transfer thirty acres of
Mitchell County farmland to the corporation in ex-
change for corporate stock. The record reveals,
however, that the attomey handling these corporate
matters did not prepare a deed to effect this convey-
ance.

Because of this incorporation, Joan Thome called
O'Donohoe just prior to the lumber company's sum-
mary judgment hearing on November 13, 1985, to
inquire whether the corporate minutes would suf-
fice to insulate the property from the impending
judgment lien. O'Donohoe advised that the minutes
would not protect them. She suggested Mrs. Thome
bring her abstract to the office immediately so that
a deed could be prepared.

Over the noon hour, O'Donohoe hastily prepared a
handwritten deed purporting to convey Joan
Thome's thirty acres to the corporation. O'Donohoe
misstated the name of the corporation and failed to
join Leon Thome as a grantor for the purpose of re-
leasing his dower interest. It was not these mis-
takes, however, but other details surrounding the
execution of the deed, that formed the basis for the
committee's complaint.

Specifically, the deed recited that it was "[s]igned
this 30th day of June, 1985" by Joan Thome. The
acknowledgement executed by O'Donohoe as not-
ary public also specified that Thome personally ap-
peared before O'Donohoe on June 30, 1985, for the
purpose of executing the deed on that date. The
date, of course, was really November 13, 1985, and
Joan Thome recorded the deed just ten minutes be-
fore judgment in favor of the Staceyville Lumber
Company was entered against the Thomes.

Further facts will be detailed as they become pertin-
ent to the parties' arguments.

Page 2

paring and notarizing the back-dated deed,
O'Donohoe willfully violated the following provi-
sions of the Iowa Code of Professional Responsibil-
ity for Lawyers: EC 1-5 (a lawyer should maintain
high standards of professional conduct); DR
1-102(A), (1), (3), (4), (5) and (6) (a lawyer shall
not violate a disciplinary rule; engage in illegal
conduct involving moral turpitude; engage in con-
duct involving dishonesty, fraud, deceit, or misrep-
resentation; engage in any other conduct adversely
reflecting on fitness to practice law); and DR
7-102(A)(1), (3), (4), (5), (6) and (7) (a lawyer shall
not take action on behalf of a client that merely
serves to harass or maliciously injure another; con-
ceal or knowingly fail to disclose that which is re-
quired by law to be revealed; knowingly make a
false statement of law or fact; create or preserve
evidence known to be false; counsel or assist a cli-
ent in conduct known to be illegal or false).

*168 O'Donohoe's response to these allegations has
four components. First, she contends that she delib-
erately dated the deed as she did, not for the pur-
pose of misleading anyone, but to conform it to her
understanding of the actual transaction between the
parties. Second, she maintains that she fully inten-
ded to notarize the document using the actual date
signed (November 13) but, in her haste, inadvert-
ently carried the June date down to the acknow-
ledgement. Third, she asserts that if the transfer of
property to the farm corporation was not fraudulent
(there being no evidence that the transaction was
other than bona fide and for adequate considera-
tion), then her careless preparation of the document
to effect the transfer cannot be deemed fraudulent_
Finally, she argues that her reputation as an attor-
ney of honesty and integrity belies the suggestion
that she would participate in a deceitful scheme to
defraud a creditor.

Familiar rules guide our consideration of these con-
flicting arguments. The burden is upon the commit-
tee to prove its case by a convincing preponderance
of the evidence. Committee on Professional Ethics
& Conduct v. Davidson, 398 N.W.2d 856, 856

U. Arguments. The committee claims that by pre-

© 2010 Thom.son Reuters. No Clahn to Orig. US Gov. Works.
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(Iowa 1987). This quantum of proof is greater than
that required in a civil trial, but less than required
to sustain a criminal conviction. Committee on Pro-
fessional Ethics & Conduct v. Flurd, 375 N.W.2d
239, 246 (Iowa 1985). Our review of the evidence
is de novo. Iowa S.Ct.R. 118.11. Though we are not
bound by the commission's fmdings, we give them
weight, especially when considering the credibility
of witnesses. Iowa R.App.P. 14(f)(7); see also In re
Marriage of Webb, 426 N.W.2d 402, 404 (Iowa
1988) (court defers to fact fmder who "has the op-
portunity to observe the demeanor of the witnesses
as they testify and to formulate an appropriate im-
pression of the witnesses' credibility based on that
demeanor").

This case turns on the credibility of witnesses. hi
support of its petition, the committee offered the
testimony of attomey Michael Gross, at whose be-
hest the complaint was filed. He is the attomey for
the Staceyville Lumber Company. After filing an
action to set aside the November 13 deed, he re-
ceived a phone call from O'Donohoe inquiring
about the deadline to answer the petition. Although
he professed no independent recollection of their
conversation, his handwritten memorandum of the
call cryptically suggested that O'Donohoe told him
the Thomes were in fact in her office on June 30 to
sign the deed and that she did not k¢ow why they
waited until November 13 to file it.

Before the commission, O'Donohoe not only adam-
antly denied having discussed these dates with
Gross, she disputed the committee's proffered trans-
lation of Gross' memo. In its fmdings, the commis-
sion clearly rejected the committee's version and
accepted O'Donohoe's, stating:

The Commission believes the testimony of Re-
spondent that she felt she was conforming the
date of the deed to the minutes of the organiza-
tional meeting of her client's corporation formed
earlier that year. The Commission further fmds
that her testimony that she acted under time pres-
sure and without careful consideration of the cir-
cumstances explains the mistake she made in not-

arizing the deed witb an incorrect date.
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From our independent review of the record, we can-
not quarrel with the commission's conclusion.

Contrary to O'Donohoe's assertion, however, her
actions on November 13 are not entirely excusable.
Even if we accept, as did the commission, that
O'Donohoe mistakenly notarized the deed with an
incorrect date, we are still left with her misrepres-
entation regarding the date on which the deed was
executed by Joan Thome. By her own admission,
this back-dating was a deliberate misstatement of
the true facts that was not explained in the body of
the deed.

As aptly observed by counsel for the committee,
lawyers fmd themselves in disciplinary proceedings
for a variety of reasons. Sometimes it is evil intent
that gets a lawyer into trouble; sometimes it is
merely a failure to recognize the significance of ac-
tion deliberately taken. Here * that failure led Ju-
dith O'Donohoe to knowingly make a false state-
ment of fact on a document filed for public record
. A convincing preponderance of the evidence per-
suades us that her actions misled opposing counsel
as well as the general public and thereby violated
DR 1-102(4) and DR 7-102(5) of the Iowa Code of
Professional Responsibility for Lawyers.

III: Disposition. We are convinced that
O'Donohoe's actions fall far short of the commit-
tee's claim that she engaged in a deliberate scheme
to defraud Thomes' creditors. Nevertheless, her
conduct-both deliberate and inadvertent-adversely
reflects on her fitness to practice law. See DR
1-102(6).

The commission viewed O'Donohoe's lapse in good
judgment as an isolated incident in an otherwise ex-
emplary career. We can reach no other conclusion
from the record made before the commission. In
this respect we find the case similar to Com nittee
on Professional Ethics & Conduct v. Roberts, 312
N.W2d 556 (Iowa 1981) There, a lawyer signed
his client's name to a completed financial affidavit

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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and presented it to the court in order to promptly
obtain temporary support in a dissolution proceed-
ing. Although the client's rights were not adversely
affected, the signature was unauthorized and the
bourt was thereby misled by the false affidavit. Id.
at 557. Because we recognized that it is prejudicial
to the administration of justice to use untruthful
means to accomplish even a lawful purpose, we
found Roberts violated our ethical standards.
However, because of his otherwise excellent repu-
tation for truth and veracity, we reprimanded him
rather than imposing a more grave sanction. See id.
at 557-58.

Like Roberts, Judith O'Donohoe sought only to
zealously represent her clients' interests. But in do-
ing so she departed from her usual course of hon-
esty and straightforwardness and misled opposing
counsel and the public with a poorly drawn and
falsely dated deed. For that unethical behavior, we
hereby reprimand her.

ATTORNEY REPRIMANDED.

All Justices concur except HARRIS and SNELL,
JJ., who dissent.
HARRIS, Justice (dissenting in part).
I respectfully dissent from the majority selection of
a sanction. It seenis inescapable to me that the re-
spondent deliberately attempted to mislead her cli-
ents' creditors by notarizing a document with the
wrong date. The record is clear that she believed at
the time that the date was critical to her clients'
rights and to those of their creditors. On this record
I cannot believe the incorrect date was placed there
in error.

I disagree that the facts here square with those in
Committee on Professional Ethics & Conduct v.
Roberts, 312 N.W.2d 556 (Iowa 1981). In Roberts
the misconduct was serious enough, but there was
no attempt to mislead. The facts which were fur-
nished in the forged affidavit were true and oppos-
ing counsel consented to the procedure. This case is
closer to Committee on Professional Ethics & Con-
duct v. Hurd, 325 N.W.2d 386 (Iowa 1982), where,

Page 4

like here, there was an attempt to deceive and
where we ordered a 60-day suspension. Id. at 390.

Under the circumstances, especially in view of re-
spondent's otherwise unblemished record, I think a
90-day suspension would be appropriate.

SNELL, J., joins in this dissent.
Iowa,1988.
Conunittee on Professional Ethics and Conduct of
The Iowa State Bar Ass'n v. O'Donohoe
426 N. W.2d 166

END OF DOCUMENT
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Filed January 19,1995

BEFORE THE HEARING BOARD
OF THE

ILLINOIS ATTORNEY REGISTRATION
AND

DISCIPLINARY COMMISSION

In the Matter of:

WILLIAM JUDSON DOSS,

Attorney-Respondent,

No. 663328.

Commission No. 94 CH 220

REPRIMAND

The Illinois Attorney Registration and Disciplinary Commission, by its Hearing Board, the members
thereof whose names are affixed hereto, administer this reprimand to William Judson Doss, an
attorney licensed to practice law on April 20, 1966:

FACTUAL BACKGROUND

1. Respondent, William Judson Doss, was licensed to practice law in Illinois on April 20, 1966, and
there are no prior disciplinary proceedings against him.

2. On February 23, 1994, the Administrator of the Attarney Registration and Disciplinary
Comrnission filed a one-count complaint against Respondent. The gravamen of the complaint was that
Respondent participated in the preparation of, and recorded, a quit claim deed conveying real property
owned by his mother to him for no consideration at a time when Respondent's mother may not have
possessed sufficient assets to satisfy her financial obligations.

3. The Administrator and Respondent have entered into a stipulation. The Panel adopts that
stipulation, and a copy of the stipulation is attached to this reprimand.

4. The Panel agrees with the Administrator and with Respondent that, based upon the uncontested
facts described in. the stipulation, a reprimand is the appropriate discipline herein.
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5. The Panel has considered as mitigating factors Respondent's 28 years as an attorney without
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prior discipline and his 28 years of service as an agent of the Federal Bureau of Investigations. In
addition, there is no evidence of dishonest motive. Respondent participated in the conveyance at his
mother's request and at her attorney's recommendation, and his mother retained a life estate in the
property. Respondent has cooperated with the Administrator and the Hearing Board in these
proceedings.

6. The purpose of disciplinary proceedings is to determine whether professional misconduct
occurred and what sanction should be imposed. Sanctions are imposed not to punish the attorney but to
protect the public and to maintain the integrity and reputation of the Bar, to protect courts and the
administration of justice from reproach, and to deter the Respondent herein and other attorneys from
misconduct. See e.g, In re Levin (1984), 101 I11.2d 535, 463 N.E.2d 715; In re Lamberis (1982), 93
111.2d 222, 443 N.E.2d 549.

7. In considering the sanction to be imposed, we have considered the principle that an attorney
should refrain from conduct which is prejudicial to the administration of justice or which tends to
defeat the administration of justice or to bring the courts or the legal profession into disrepute. We
have considered Supreme Court opinions imposing censure for cases involving conduct similar to that
of Respondent, including In re Stern (1988), 124 I11.2d 310.

8. In view of the matters set forth above, and because there is no evidence of dishonest motive and
there is evidence in mitigation, the Panel has determined that the appropriate sanction in the instant
case is a reprimand.

PAGE 3:

REPI2IMAND

To: William Judson Doss:

1. Your conduct in this matter as described in paragraph 2 of the Reprimand and described in the
Stipulation was not proper. It was a violation of Rule 1-102(a)(5) of the Illinois Code of Professional
Responsibility and of Supreme Court Rule 771. You are therefore reprimanded and admonished not to
repeat the conduct which resulted in the imposition of this discipline.

2. You are further advised that while this reprimand is not formally presented to the Illinois
Supreme Court, it is a matter of record and is not to be taken lightly. This reprimand is a matter of
public record and is on file with the Attorney Registration and Disciplinary Commission and may be
admitted into evidence in subsequent proceedings against you.

3. Because reprimands are now public, it is the hope and desire of the below-named Panel that this
reprimand will not only discourage you, but all other attorneys, from. engaging in the same or similar
misconduct in the future.

John B. Whiton, chair
on behalf of the Hearing Panel

Date entered: January 19, 1995

Hearing Board panel members Paula S. Tillman and Thomas A. Ascher concur in the consideration
and decision of this matter.

BEFORE THE HEARING BOARD
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OF TIIE
ILLINOIS ATTORNEY REGISTRATION

AND
DISCIPLINARY COMMISSION

In the Matter of:

WILLIAM JUDSON DOSS,

Attorney-Respondent,

No. 663328.

Commission No. 94 CH 220

STIPULATION

Mary Robinson, Administrator of the Attorney Registration and Disciplinary Commission, by her
attorney Robert J. Verrando, and Respondent, William J. Doss, individually and by his attorney,
Michael Hassan, stipulate that the following facts could be proven by clear and convincing evidence at
hearing:

Matters which form the basis of the Administrator's Complaint:

1. On September 25, 1984, a judgment in the amount of $6.5 million was entered against
Respondent's father, Dwight Doss, in favor of Jacqueline Morris, as Guardian of the Estate of Eugene
Bloomingdale, in a matter which had been pending in the Circuit Court of the Sixth Judicial Circuit,
Macon County, Illinois. Morris v. Doss, docket number 80-1,42. The judgment was reduced to $2.5
million on appeal in 1986. National Bank of Monticello v. Doss, 141 Ill. App.3d 1065, 491 N.E.2d 106
(4th Dist. 1986).

2. Dwight Doss died on May 28, 1989. On that date, Respondent knew of the judgment in Morris v.
Doss and of the reduction of the judgment by the Appellate Court.
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3. In March 1990, Respondent knew that the judgment creditors in Morris v. Doss and National
Bank of Monticello v. Doss were attempting to recover the $2.5 million judgment from the estate of
Dwight Doss or from Arvilla Doss, the wife of Dwight Doss.

4. In 1989, the Circuit Court of the Sixth Judicial Circuit in Piatt County, Illinois entered judgment
in favor of the defendants, including Arvilla Doss, in Crawford County State Bank v. Doss et a1., a
suit alleging that Dwight Doss had fraudulently conveyed property to Arvilla Doss to defeat the claims
of his creditors. In 1989, the plaintiff filed an appeal in the Appellate Court of Illinois, Fourth District.
On March 14, 1990, the appeal in that matter was pending.

5. On March 14, 1990, Respondent knew that, should the Appellate Court reverse the judgment if
the circuit court in Crawford County State Bank v. Doss, et al., Arvilla Doss might not have sufficient
assets to satisfy the judgment against her in that matter.

6. In March, 1990, Respondent, with the advice of counsel, partieipated in the preparation of a
quitclaim deed to improved real property in Piatt County, commonly known as "Lone Beech Farm,"
and Arvilla Doss executed the deed. The deed conveyed to Respondent, and his sister, Deborah
Calhoun, title to the property, reserving to Arvilla Doss a life estate, in exchange for a return
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consideration of $1.00.

7. On March 14, 1990, Respondent delivered the purported quitclaim deed to the Piatt County
Recorder of Deeds for recording. Administrator's Exhibit One is a true and correct copy of the deed
recorded by Respondent on March 14, 1990.

8. On March 14, 1990, the property, in fee simple together with a life estate, described in the
quitclaim deed had an appraised value in excess of $300,000.00.
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9. In June 1990, the Appellate Court reversed the judgment of the circuit court in Crawford County
State Bank v. Doss, et al. and found that certain of the transactions alleged in that matter had been
fraudulent conveyances. The Appellate Court remanded the cause and directed that judgment be
entered against Arvilla Doss in the amount of $390,000 (199 I11.App.3d 236, 556 N.E.2d 842).

10. In September 1991, Arvilla M. Doss was charged by information with the offense of Fraudulent
Conveyance of Real Property (Ill. Rev. Stat. 1991, Ch.30, ??202), arising from March 14, 1990
transaction described above. The Clerk of the Circuit Court of the Sixth Judicial Circuit in Piatt
County docketed the matter as People v. Arvilla M. Doss and assigned it case no. 91-CM-101.
Administrator's Exhibit Two is a true and correct copy of the information.

11. In May 1992, the Hon. John P. Shonkwiler of the Circuit Court of the Sixth Judicial Circuit
found Arvilla Doss guilty of Fraudulent Conveyance of Real Property in case no. 91-CM-101.

12. Respondent's conduct described above could be found by the Hearing Board to constitute
conduct which is prejudicial to the administration of justice in violation of Rule 1- 101(a)(5) and
conduct which tends to defeat the administration of justice, or to bring the courts or the legal
profession into disrepute, in violation of Supreme Court Rule 771.

Factors to be considered in mitigation of Respondent's conduct:

13. Respondent was admitted to practice law in Illinois in April 1966. At that time, he began
employriment as an agent of the Federal Bureau of Investigation. Respondent has been continuously
employed with the FBI. Respondent has never practiced law and at the time of the conveyance had no
experience in real estate matters or in the field of creditors' rights.
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Mary Robinson, Administrator W. Judson Doss, Respondent
Attomey Registration and
Disciplinary Commission

By: By:

Robert J. Verrando Michael Hassan
Counsel for the Administrator Counsel for Respondent
130 East Randolph Drive Lord, Bissell & Brook
Chicago, Illinois 60601 115 S. LaSalle Street
Telephone: (312) 565-2600 Chicago, Illinois 60603

Telephone: (312)443-0461

End of Document
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Supreme Court of Oregon.
In re Complaint as to the CONDUCT OF L. Britton

EADIE, Accused.
OSB 96-80,97-105,97-109,97-114;SC S47751.

Argued and Submitted Sept. 10, 2001.
Decided Dec. 6, 2001.

Attorney disciplinary proceeding was commenced.
The Supreme Court held that attomey's misconduct,
including intentional misrepresentations, incompet-
ence, ex parte contacts, and trial misconduct, war-
ranted three-year suspension of his license to prac-
tice law.

Attomey suspended.

West Headnotes

[I] Attorney and Client 45 C^37.1

45 Attomey and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k37.1 k. In General. Most Cited
To violate the rule prohibiting an attomey from en-
gaging in conduct involving dishonesty, fraud, de-
ceit, or misrepresentation, an attomey's misrepres-
entations, whether direct or by omission, rnust be
knowing, false, and material in the sense that the
misrepresentations would or coutd significantly in-
fluence the hearer s decision-making process. Code
of Prof.Resp., DR 1-102(A)(3).

[2] Judgment 228 C-707

228 Judgment
228XIV Conclusiveness of Adjudication

228X1V(,B) Persons Concluded
228k706 Persons Not Parties or Privies

228k707 k. In General. Most Cited
Cases

Judgment 228 C=D713(1)

Page 1

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(C) Matters Concluded
228k713 Scope and Extent of Estoppel in

General
228k713(1) k. In General. Most Cited

Cases
Trial court's denial of motion to set aside default
judgment obtained on behalf of client did not pre-
clude attorney disciplinary panel from finding that
attomey had violated rule prohibiting attomey from
engaging in conduct involving dishonesty, fraud,
deceit, or misrepresentation by intentionally mis-
representing question of payment of court costs in
his settlement letter to opposing party and that op-
posing party had relied on the omission to her detri-
ment; State Bar neither was a party nor was in priv-
ity with party in underlying action and did not have
a full and fair opportunity to be heard in hearing on
motion to set aside default judgment. Rules
Civ.Proc., Rule 71, subd. B(1)(c); Code of
Prof.Resp., DR '1-102(A)(3).

[3] Attorney and Client 45 C^37.1

45 Attomey and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k37.1 k. In General. Most Cited
Attomey's intentionally omitting from the settle-
ment agreement his intent to seek costs from oppos-
ing party violated rule prohibiting an attorney from
engaging in conduct involving dishonesty, fraud,
deceit, or misrepresentation; settlement agreement
that attorney sent to opposing party made no men-
tion of costs, leading party to believe that settle-
ment did not include them. Code of Prof.Resp., DR
1-102(A)(3).

[41 Attorney and Client 45 C;^37.1

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k37.1 k. In General. Most Cited
Attomey's submitting default judgment to court that
contained award of costs to client, notwithstanding
settlement of real estate dispute, wherein attomey
concealed his intent to recover costs against oppos-
ing party by not including them in settlement agree-
ment, and his failure to correct false impression
created by nondisclosure of material fact that settle-
ment agreement did not resolve case completely vi-
olated rule prohibiting an attomey from engaging in
conduct involving dishonesty, fraud, deceit, or mis-
representation. Code of Prof.Resp., DR 1-102(A)(3) .

15] Attorney and Client 45 (^:^42

45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k42 k. Deception of Court or Ob-
struction of Administration of Justice. Most Cited
Cases
To establish a violation of rule prohibiting an attor-
ney from engaging in conduct that is prejudicial to
the administration of justice, the State Bar must
show: (1) that the accused attorney engaged in
"conduct" by doing something that the attomey
should not have done or by failing to do something
that the attomey was supposed to do; (2) that the
conduct occurred during the course of a judicial
proceeding or another proceeding that has the trap-
pings of a judicial proceeding; and (3) that the con-
duct was prejudicial because it involved several
acts that caused some harm to the administration of
justice or because it involved a single act that
caused substantial harm to the administration of
justice. Code of Prof.Resp., DR 1-102(A)(4).

[61 Attorney and Client 45 4D^42
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45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k42 k. Deception of Court or Ob-
struction of Adnunistration of Justice. Most Cited
Cases
Attomey's applying for a default judgment for costs
against opposing party, contrary to settlement
agreement that called for dismissal of client's action
against opposing party, did not violate mle prohib-
iting an attomey from engaging in conduct that is
prejudicial to the administration of justice, absent
showing that attonrey's conduct caused substantial
hann to the administration of justice. Code of
Prof.Resp., DR 1-102(A)(4).

[7] Attorney and Client 45 G^37.1

45 Attorney and Client
451 The Office of Attonrey

451(C) Discipline
45k37 Grounds for Discipline

45k37.1 k. In General. Most Cited
Opposing party's letter to attorney, stating that she
was opposed to paying costs related to real estate
dispute with client, was not an "appearance," within
meaning of statute requiring service of written no-
tice prior to taking default against party who has
filed an appearance, and, thus, attomey's failure to
serve opposing party with notice that he intended to
apply for a default judgment did not violate mle
prohibiting ex parte communications with a court.
Rules Civ.Proc., Rules 9, subd. A, 69, subd. A(1);
Code of Prof.Resp., DR 7-110(B)(2).

[81 Attorney and Client 45 G^37.1

45 Attomey and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k37.1 k. In General. Most Cited
Attomey's knowingly misrepresenting judge's intent

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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regarding scheduling of personal injury action,
which misrepresentation was material in that it af-
fected judge's decision-making process about
scheduling of trial, violated rule prohibiting an at-
tomey from engaging in conduct involving dishon-
esty, fraud, deceit, or misrepresentation and rule
prohibiting false statements of law or fact during
representation. Code of Prof.Resp., DR 1-102(A)(3)
, 7-102(A)(5).

191 Attorney and Client 45 =C.^42

45 Attorney and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k42 k. Deception of Court or Ob-
stmction of Administration of Justice. Most Cited
Cases
Attomey's knowingly nrisrepresenting to two
judges that opposing counsel had made no effort to
notify him before filing motion to quash attorney's
subpoena in personal injury action violated rule
prohibiting attorney from engaging in conduct in-
volving dishonesty, fraud, deceit, or misrepresenta-
tion and rule prohibiting false statements of law or
fact during representation; even assuming attorney
did not receive counsels' voice mail message or fac-
simile, opposing counsel attempted to consult with
attotney, sending law clerk to attomey's office on
evening before hearing, and clerk observed attor-
ney, who refused to answer door, and left docu-
ments in door jamb while attorney watched. Code
of Prof.Resp., DR 1-102(A)(3), 7-102(A)(5).

(10] Attorney and Client 45 ^42

45 Attomey and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k42 k. Deception of Court or Ob-
struction of Administration of Justice. Most Cited
Cases
Attomey's knowingly misrepresenting judge's intent
regarding scheduling of personal injury action viol-
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ated rule prohibiting an attorney from engaging in
conduct prejudicial to the administration of justice;
attotney's conduct occurred during course of judi-
cial proceeding, proposed scheduling order that at-
torney submitted to judge contained misrepresenta-
tion that was calculated to induce judge to acqui-
esce to trial date that attomey preferred, and chan-
ging trial date substantially harmed administration
of justice. Code of Prof.Resp., DR 1-102(A)(4).

(11] Attorney and Client 45 ^37.1

45 Attorney and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k37.1 k. In General. Most Cited
Attorney violated rule prohibiting ex parte commu-
nications with a court by failing to serve notice of
the written motion to disqualify judge on opposing
counsel in personal injury action. Rules Civ.Proc.,
Rule 9, subd. A; Code of Prof.Resp., DR 7-110(B).

(121 Attorney and Client 45 C.^44(1)

45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k44 Misconduct as to Client
45k44(1) k. In General. Most Cited

Cases
Attomey failed to represent client competently at
trial of client's personal injury action, in violation
of rule governing attomey competence; attomey re-
peatedly attempted to inject issue of defendant's in-
surance at trial, despite trial court's repeated ad-
monitions not to mention insurance, repeatedly
posed questions to witnesses seeking hearsay or
other incompetent evidence, even after trial judge
had ruled evidence inadmissible, made multiple un-
founded objections, and moved for new trial after
accepting satisfaction of judgment on client's be-
half, contrary long-established rule against such
conduct. Code of Prof.Resp., DR 6-101(A).
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1131 Attorney and Client 45 °C^37.1

45 Attorney and Client
451 The Office of Attorney

451(C) Discipline
451c37 Grounds for Discipline

45k37.1 k. In General. Most Cited
Attonrey's intentional reference to defendant's in-
surance in client's personal injury action violated
rules prohibiting alluding to inadmissible evidence
and intentionally or habitually violating rules of
procedure or evidence; despite having sought trial
court's aid in preventing defendant's witnesses from
mentioning any collateral sources of payment that
client could have possibly received, attorney re-
peatedly attempted to inform jury that defendant
had insurance coverage. Code of Prof.Resp., DR
7-106(C)(1, 7).

(14] Attorney and Client 45 C^44(1)

45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k44 Misconduct as to Client
45k44(1) k. In General. Most Cited

Cases
Attomey's failing to supervise associate's opposi-
tion to the defense motions for summary judgment
in personal injury matter violated rule governing at-
tomey competence. Code of Prof.Resp., DR
6-101(A).

[15] Attorney and Ctient 45 ^53(2)

45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k47 Proceedings

45k53 Evidence
45k53(2) k. Weight and Suffi-

ciency. Most Cited Cases
State Bar failed to prove by clear and convincing
evidence that attomey engaged in a "course" of

Page 4

negligent conduct in violation of rule prohibiting
neglect of client matter by entrusting opposition of
the sununary judgment motions in personal injury
action to his associate. Code of Prof.Resp., DR
6-101(B).

[16] Attorney and Client 45 (>^44(1)

45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k44 Misconduct as to Client
45k44(l) k. In General. Most Cited

Cases
To prove a violation of rule prohibiting neglect of
client matter, the State Bar must show a "course" of
negligent conduct. Code of Prof.Resp., DR 6-101(B).

[17] Attorney and Client 45 C=59.5(2)

45 Attomey and Client
451 The Office of Attomey

451(C) Discipline
45k59.1 Punishment; Disposition

45k59.5 Factors Considered
45k59.5(2) k. Standards and

Guidelines. Most Cited Cases
(Formerly 45k58)

In arriving, at the appropriate sanction for attomey
misconduct, the Supreme Court makes a prelimin-
ary determination by consulting the American Bar
Association's Standards for Imposing Lawyer Sanc-
tions, which directs the Court to analyze the attor-
ney's misconduct in light of the duty violated, the
accused's mental state at the time of the miscon-
duct, the actual or potential injury that the accused's
misconduct caused, and the existence of any ag-
gravating or mitigating circumstances.

[18] Attorney and Client 45 C=^59.5(3)

45 Attorney and Client
451 The Office of Attorney

451(C) Discipline
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45k59.1 Punishment; Disposition
45k59.5 Factors Considered

45k59.5(3) k. Comparable Disposi-
tion Within Jurisdiction. Most Cited Cases

(Formerly 45k58)
In imposing sanction for attomey misconduct, the
Supreme Court analyzes case law to determine the
sanction that should be imposed in the particular
situation.

[19] Attorney and Client 45 G^59.13(3)

45 Attomey and Client
45T The Office of Attomey

451(C) Discipline
45k59.1 Punishment; Disposition

45k59.13 Suspension
45k59.13(2) Definite Suspension

45k59.13(3) k. In General. Most
Cited Cases

(Formerly 45k58)
Attorney's intentional misrepresentations and con-
duct prejudicial to the administration of justice, in-
competence, ex parte contacts with judges, and mis-
conduct at trial of personal injury claim warranted
three-year suspension of his license to practice law;
even though attorney cooperated during initial dis-
ciplinary investigation and his record of discipline
was limited to one instance of misconduct for
which he received only a public reprimand, attor-
ney, who had substantial experience in the practice
of law, engaged in misconduct involving four dif-
ferent client matters, three of which involved mul-
tiple ethical violations, and failed to acknowledge
wrongful nature of any misconduct.

[20] Attorney and Client 45 4C^59.5(4)

45 Attomey and Client
451 The Office of Attomey

451(C) Disciphne
45k59.1 Punishment; Disposition

45k59.5 Factors Considered
45k59.5(4) k. Factors in Aggrava-

tion. Most Cited Cases
(Formerly 45k58)

Page 5

In weighing a prior offense as an aggravating cir-
cumstance, in imposing attorney discipline, the Su-
preme Court considers its relative seriousness and
the resulting sanction; the similarity of the prior of-
fense to the offense in the present case; the number
of prior offenses; the relative recency of the prior
offense; the timing of the current offenses in rela-
tion to the prior offense and resulting sanction; and
whether the attorney had been sanctioned for the
prior offense before engaging in the misconduct at
issue in the present case.
**471 *43 L. Britton Eadie, West Linn, argued the
cause and filed the brief in propria persona.

Mary A. Cooper, Assistant Disciplinary Counsel,
Lake Oswego, argued the cause and filed the brief
for the Oregon State Bar.

Before CARSON, Chief Justice, and GILLETTE,
DURHAM, LEESON, De MUNIZ, and BALMER,
JJ.FN'

FN* Riggs, J., did not participate in the
consideration or decision of this case.

*44 PER CURIAM.

In this lawyer discipline proceeding, the Oregon
State Bar (Bar) charged the accused with statutory
violations and multiple violations of the Code of
Professional Responsibility in connection with his
representation of several clients: Disciplinary Rule
(DR) 1-102(A)(3) (dishonesty and misrepresenta-
tion); DR. 1-102(A)(4) (conduct prejudicial to ad-
ministration of justice); DR 6-101(A)
(incompetence); DR 6-101(B) (neglect of client
matter); DR 7-102(A)(5) (false statement during
representation); DR 7-1.06(C)(1) (alluding to inad-
missible evidence); DR 7-106(C)(7) (intentionally
or habitually violating mles of procedure or evid-
ence); DR 7-110(B) (ex parte communications);
ORS 9.460(2) (misleading statements); and ORS
9.527(4) (willful deceit or misconduct). A trial pan-
el of the Disciplinary Board concluded that the ac-
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cused had violated. DR 1-102(A)(3), DR
1-102(A)(4), DR 6-101(A), DR. 7-102(A)(5), DR
7-106(C)(7), and ORS 9.460(2), and recommended
that the accused be disbarred. Our review is auto-
matic. BR 10.1. On de novo review, BR 10.6, we
fmd that the accused violated DR 1-102(A)(3), DR
1-102(A)(4), DR 6-101(A), DR 7-102(A)(5), DR
7-106(C)(1), and DR 7-106(C)(7). We conclude
that a three-year suspension from the practice of
law is the appropriate sanction.

1. FACTS AND TRIAL PANEL FINDINGS

The Bar has the burden of establishing misconduct
by clear and convincing evidence. BR 5.2. "Clear
and convincing evidence" means evidence estab-
lisbing that the truth of the facts asserted is highly
probable. In re Johnson, 300 Or. 52, 55, 707 P.2d
573 (1985). We find proof of the following facts by
clear and convincing evidence.

A. Burke Matter

The accused represented Shon in a dispute with her
neighbor, Burke, regarding an easement.**472 On
January 31, 1995, the accused filed a complaint
seeking to terminate Burke's easement over Shon's
property. The complaint also sought costs and dis-
bursements. Burke did not retain a lawyer to repres-
ent her, and the parties thereafter negotiated a set-
tlement agreement. The agreement provided that
Shon *45 would dismiss the complaint in return for
Burke's promises to execute and return a quitclaim
deed, and to remove structures and debris from the
property. Burke did not file an answer to the com-
plaint.

On March 8, 1995, in response to a letter that Burke
had written to the accused about the settlement, the
accused wrote a letter to Burke summarizing the
terms of the settlement and concluding:

"The easement is terminated as indicated in your
letter. The complaint will be dismissed when the
properly executed quit-claim deed is returned

and recorded, as indicated above."

Page 6

(Emphasis added.)

Burke executed and retucned the quitclaim deed,
and fulfilled her other duties under the settlement
agreement. The accused thereafter submitted a pro-
posed form of judgment to the trial court, with a
copy to Burke, that included an award of costs to
Shon. In his cover letter, the accused informed the
court that he was seeking a prevailing-party fee.
The trial court returned the proposed judgment to
the accused, explaining that, unless stipulated, Shon
was not a prevailing party and that she therefore
was not eligible to recover costs. Burke also wrote
a letter to the accused stating that she "d[id] not
agree to pay [Shon's] costs and disbursements."

The accused thereafter attempted to recover costs
by applying to the trial court for a default judgment
against Burke, alleging that Burke had "failed to
answer or appear" and not mentioning the settle-
ment agreement. The accused did not serve a copy
of the application on Burke. The court entered the
default judgment, which included an award of
costs. Burke became aware of the entry of the de-
fault judgment only after the accused demanded
payment under the judgment.

Burke moved to set aside the default judgment on
the basis of "fraud, misrepresentation, or other mis-
conduct." ORCP 71 B(l)(c). The trial court denied
the motion.

*46 In its cause of complaint relating to the Burke
matter, the Bar charged the accused with violating
DR 1-102(A)(3), DR 1-104(A)(4), and DR
7-1.10(B). The Bar maintained that the accused
made a misrepresentation and engaged in prejudi-
cial conduct when he reached an agreement with
Burke that did not mention costs, then later attemp-
ted to improve on the settlement by filing a judg-
ment of dismissal that included an award of costs.
The Bar also alleged that the accused engaged in a
written communication with the court on the merits
of an adversary proceeding without delivering a
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copy to the opposing party when he submitted the
proposed default judgment to the court without
serving a copy on Burke.

The trial panel concluded, apparently on grounds of
issue preclusion, that the trial court's denial of
Burke's motion to set aside the default judgment
under ORCP 71 B(l)(c) precluded the trial panel
from fmding a disciplinary violation. The trial pan-
el also found that, because Burke bad not filed an
answer to Shon's complaint, she "had not filed an
appearance in the litigation that would have entitled
her to notice" from the accused regarding the ac-
cused's application for a default judgment. Accord-
ingly, the trial panel concluded that the accused had
not violated DR 1-102(A)(3), DR 1-102(A)(4), or
7-110(B) as charged.

B. Collins Matter

In 1996, the accused represented Collins in a per-
sonal injury action against Harbertson, the driver of
a car that allegedly had struck Collins. Safeco, Har-
bertson's insurer, retained lawyers Brisbee, Mead,
and Johnston to represent Harbertson.

After the accused had filed a complaint against
Harbertson, the trial judge set pretrial conference
and trial dates. Harbertson's lawyers thereafter
moved to strike portions of the complaint. After
successfully arguing the motion to strike, Mead
gave the accused a proposed order for submission
to **473 the judge. The accused objected to the
proposed order and added:

* * * My notes indicate that [the judge] specific-
ally stated that this matter would be put back on
the trial docket, I*47 think he intended that it
would be scheduled for trial earlier than May
1996? An order to that effect would be appropri-
ate." (Question mark in original.)

The accused then submitted a proposed order to the
judge, rescheduling the pretrial conference and trial
dates. In a letter accompanying the proposed order,
the accused stated:
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"I believe that this proposed form of order accur-
ately reflects your fmdings and rulings on de-
fendants' motion and your intent as to reschedul-
ing the pre-trial and trial dates in this case."

(Emphasis added.) After the judge signed the ac-
cused's proposed order, Brisbee reminded the judge
that he had not discussed changing the pretrial con-
ference and trial dates, and questioned whether the
judge had contemplated doing so. Thejudge agreed
with Brisbee and modified the order to delete the
date changes that the accused had submitted to the
judge.

In April 1996, Brisbee scheduled a hearing before a
different judge on a motion to compel production.
The day before the hearing, the accused, without
serving Harbertson's lawyers, filed a written motion
to disqualify that judge. Harbertson's lawyers did
not learn about the accused's motion until they ap-
peared before the judge, who sent them to a
courtroom where a different judge was presiding.
When they arrived at that courtroom, however, the
accused announced that he planned to file an affi-
davit of prejudice against that judge as well. After a
period of delay, a third judge heard the defense mo-
tion to compel production.

Several months later, on October 6, 1996, a judge
in the Collins litigation imposed a sanction on the
accused for filing a meritless discovery motion. Ten
days later, on October 16, 1996, the accused served
a subpoena duces tecum on a Safeco employee to
produce Safeco's file on the Collins/Harbertson ac-
cident by October 24, 1996. Brisbee told Johnston
to file a motion to quash the subpoena. Because the
accused's subpoena required production in only
eight days, Johnston acted quickly. On October 16,
the day that the accused served the subpoena, John-
ston called the accused and left a telephone voice
message, stating that she wanted to discuss her in-
tent to file a motion to quash and that, if she *48
did not hear from him, she would appear in court ex
parte on October 18, 1996, to request an expedited
hearing on the motion. Johnston's secretary also
telephoned the accused and told him of Johnston's
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plan. In response to that information, the accused
told the secretary, among other things, "I object,"
and hung up. Later, Johnston's secretary attempted
to send the accused a facsimile copy of the motion
to quash, but the facsimile would not go through,
and no one answered the telephone at the accused's
office. Johnston then told her law clerk, Morrow, to
deliver a copy of the motion to the accused's office.
Morrow went to the accused's office on the evening
of October 17, 1996. Morrow saw the accused
through a glass door and told him that he had docu-
ments to deliver. The accused would not open the
door, so Morrow told the accused that he was leav-
ing the documents and placed them in the door
jamb while the accused watched.FN'

FN7. The accused admitted that he had
heard pounding on his office door that
evening and had seen someone outside, but
he denied that he had seen Morrow deliver
anything or that he had found documents
left in the door jamb.

On October 18, 1996, Johnston appeared in court
and received a date for the hearing on the motion to
quash. The accused did not appear. Johnston then
sent the accused a facsimile letter stating the date
and time for the hearing. The accused responded by
writing a letter that accused Brisbee and Johnston
of "judge shopping," and stated that the accused
neither had been served witb the motion to quash
nor had been advised that Johnston planned to ap-
pear in court to request a hearing date on the mo-
tion. The accused sent copies of that letter to two
Washington County judges. At a hearing on Octo-
ber 22, 1996, the accused told the judge: "[T]hey
didn't even attempt to **474 confer with me. There
was no one that made any effort to communicate
with me in my office in any way whatsoever."

i

The case of Collins v. Harbertson eventually was
tried to a jury, which returned a defense verdict.
The court thereafter imposed sanctions on the ac-
cused for failing to obey discovery orders.

In its causes of complaint relating to the Collins
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matter, the Bar alleged that the accused had viol-
ated DR 1-102(A)(3), DR 1-102(A)(4), DR
7-102(A)(5), ORS 9.460(2), and *49 ORS 9.527(4)
by seeking to have the judge change the pretrial
conference and trial dates. The Bar alleged that the
accused had violated DR 1-102(A)(3), DR
1-102(A)(4), DR. 7-102(A)(5), ORS 9.460(2), and
ORS 9.527(4) by telling several judges that oppos-
ing counsel had made no effort to notify him of
Johnston's ex parte court appearance. Finally, the
Bar alleged that the accused had violated DR
7-1.06(C)(7) and DR 7-110(B) by failing to serve
the written motion to disqualify the trial judge on
Harbertson's lawyers. According to the Bar, an es-
tablished rule of procedure required him to do so.

The trial panel found that the accused had violated
DR 1-102(A')(3), DR 1-102(A)(4), and ORS 9.460
by misrepresenting to the court his intentions re-
garding scheduling in Collins v. Harbertson.
However, the trial panel held that the accused did
not violate ORS 9.527(4) or DR 7-11.0(B).^

FN2. The trial panel stated that the accused
had not violated DR 7-102(A)(5) when he
failed to serve opposing counsel with the
motion to disqualify the trial judge.
However, it is clear from the trial panel's
opinion that it meant to state that the ac-
cused had not violated DR 7-110(B).

The trial panel did not address the Bar's
allegation that the accused also had viol-
ated DR 7-102(A)(5) by knowingly mak-
ing a false statement of law or fact in the
Collins matter.

The trial panel also found that it could not determ-
ine whether the accused had received the telephone
messages from Johnston or her secretary, or John-
ston's facsimiie about the hearing on scheduling the
defense motion to quash. However, the trial panel
accepted Morrow's testimony that Morrow had de-
livered the papers, and it specifically refused to
credit the accused's testimony on that point. The tri-
al panel found that the accused violated DR
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1-102(A)(3) and DR 1-102(A)(4).n 3

FN3. The trial panel did not address the
Bar's allegation that the accused had viol-
ated DR 7-1.06(C)(7) by intentionally or
habitually violating rules of procedure or
evidence in his handling of the Collins
matter, and the Bar has abandoned that is-
sue on review.

C. Cassady Matter

The accused represented Cassady against Huber in
a personal injury action in which the sole issue was
damages. During jury selection in the case, the ac-
cused improperly mentioned Huber's insurance cov-
erage. See OEC 411 (limiting admissibility of evid-
ence conceming liability insurance); *50 Johnson v.
Hansen, 237 Or. 1, 4, 389 P.2d 330 (1964)
(unnecessary injection of insurance information
prejudicial). Although the jury selection proceed-
ings were not transcribed, the judge who presided
over the trial testified at the disciplinary hearing
that, when a potential juror raised the issue of in-
surance, the accused responded that there was
plenty of insurance to go around and that the jury
should not worry about it. During trial, the accused
again raised the issue of Huber's insurance cover-
age, contrary to the judge's repeated admonitions
not to do so.

During the course of the trial in Cassady v. Huber,
the accused did not appear to be prepared for trial
and was either unfamiliar with or unwilling to com-
ply with the rules of evidence. For example, during
his direct examination of a physician that the ac-
cused had called as an expert on Cassady's behalf,
he handed the witness a stack of medical bills that
the witness had not seen previously and asked him
whether the bills were reasonable and necessary. It
also became evident during the trial that the ac-
cused had failed to order a copy of the transcript of
Cassady's deposition. Accordingly, he was unpre-
pared when defense counsel used that deposition
transcript at trial to impeach Cassady.
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The accused also ignored the trial court's eviden-
tiary rulings. For example, the accused repeatedly
attempted to introduce hearsay, despite the trial
court's repeated rulings that those reports and opin-
ions were inadmissible. Moreover, during his direct
**475 exammation of Cassady's treating physician,
the accused asked the physician questions about
which the physician had no personal knowledge
and then ignored the court's rulings about those
questions.

The jury began its deliberations in Cassady v.
Huber late on the second day of trial. According to
the trial judge, the case could have been tried more
quickly if the accused had been prepared and com-
petent. The jury awarded Cassady compensatory
damages.

Huber promptly paid the amount that she owed un-
der the judgment, and the accused accepted satis-
faction of the judgment on Cassady's behalf. There-
after, the accused filed a motion for a new trial.
Huber opposed the motion, arguing that there was
no legal basis for the motion and *51 requesting
sanctions against the accused for having filed it.
See Nickerson and Nickerson, 296 Or. 516, 520,
678 P.2d 730 (1984) (party cannot accept benefits
of judgment and also pursue course that might
overthrow right to benefits). The court set a hearing
•date on the motion for a new trial and notified the
accused of that date. The accused failed to appear
despite the court's efforts to contact him. The court
held the accused in contempt and, in its contempt
order, noted that the accused's affidavit accompany-
ing his motion for a new trial was "full of inac-
curacies." F"" The court also denied Cassady's
motion for a new trial. Following a subsequent
hearing on the defense motion for sanctions against
the accused for having filed the motion for a new
trial, the trial court imposed sanctions on the ac-
cused for filing the baseless motion for a new trial
and for making false statements in the affidavit that
accompanied the motion.F"

FN4. The court eventually vacated the con-
tempt order so that the matter could be
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heard by another judge. The record does
not reveal the outcome.

FN5. The court thereafter vacated that or-
der for lack of jurisdiction, because the ac-
cused already had filed an appeal from the
order denying his motion for a new trial.

In its cause of complaint relating to the Cassady
matter, the Bar charged the accused with violating
DR 6-101(A), DR 6-101(B), DR 7-106(C)(1), and
DR 7-106(C)(7)?N6

FN6. Although the Bar's cause of com-
plaint alleged that the accused had made
niisleading statements to the court and in
affidavits in connection with a discovery
dispute over a photograph of Cassady's
damaged car that fell out of the accused's
file during the trial, the Bar did not charge
the accused with violating DR 7-102(A.)(5)
or ORS 9.460. Nonetbeless, as we note be-
low, the trial panel concluded that the ac-
cused violated DR 7-102(A)(5) and ORS
9.460 by making misleading statements re-
garding the photograph. The Bar does not
ask this court to hold that the accused viol-
ated any disciplinary rules in connection
with the photograph incident at Cassady's
trial.

The trial panel concluded that the accused had
failed to represent Cassady competently, in viola-
tion of DR 6-101(A), and that he intentionally or
habitually had violated procedural and evidentiary
rules, in violation of DR 7-106(C)(7). However, the
trial panel concluded that the Bar had not shown
that the accused had neglected a legal matter in rep-
resenting Cassady, in violation of DR 6-101(B), or
that he had alluded to inadmissible evidence, in vi-
olation of DR 7-106(C)(1).t"0

FN7. The trial panel also concluded that
the accused had violated DR 7-102(A)(5)
and ORS 9.460 in the Cassady matter, even
though the Bar did not charge those viola-
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tions in its complaint. The Bar does not ar-
gue those violations on review. In addition,
on review, the Bar has abandoned its
charge of neglect under DR 6-101(B) in
the Cassady matter.

*52 D. Martin Matter

The accused represented Martin in a personal injury
case for injuries that she received when a kitchen
cabinet in her apartment fell on her. The complaint
that the accused filed on Martin's behalf named
many defendants, including various subcontractors
and others, some of whom later provided evidence
that they should not have been named as defend-
ants.

Several of the defendants named in the complaint
filed motions for summary judgment, and the ac-
cused delegated responsibility for opposing those
motions to a new associate in his office, Gresham.
Gresham had minimal legal experience and never
before had opposed a motion for sununary judg-
ment. The accused was aware of Gresham's inex-
perience, but he assigned the matter to Gresham
nonetheless.

**476 To respond to each defendant's motion for
sunnnary judgment, Gresham needed to submit
documents or affidavits on Mar[in's behalf that
would show the court that there was a genuine issue
of material fact requiring a trial. ORCP 47 C.
Rather than doing so, Gresham opposed the mo-
tions orally, relying solely on legal arguments. The
trial court granted the defense motions, then stated:

"I will be fairly blunt. I suspect that at least half
the motions I just granted could have been over-
come by appropriate documents had they been
filed. Without their being filed, I can't do the
right thing. I have to do the legally required thing
a+*„

Thereafter, the trial court imposed sanctions on the
accused for failing to investigate information sug-
gesting that claims against several of the defendants

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

;'http://web2.westlaw.corn/print/printstream.aspx?sv=Spl &destination=atp&utid=l &prid=ia7448749... 3/10/2010



Page 11 of 22

36 P.3d 468
333 Or. 42, 36 P.3d 468
(Cite as: 333 Or. 42, 36 P.3d 468)

whom he had named in the complaint should have
been dismissed. See ORCP 17 C (authorizing im-
position of sanctions against lawyers who file
pleadings not based on lawye's "reasonable know-
ledge, information and belief, formed after the mak-
ing of such *53 inquiry as is reasonable under the
circumstances"). According to the court, the ac-
cused's conduct was "the most egregious set of cir-
cumstances I have ever seen."

In its cause of complaint relating to the Martin mat-
ter, the Bar charged the accused with violating DR
6-101(A) and DR 6-101(B). The trial panel con-
cluded that the accused did not represent Martin
competently, in violation of DR 6-101(A).
However, the trial panel concluded that the Bar had
not shown that the accused had neglected a legal
matter entrusted to him, and it therefore dismissed
the charge under DR 6-101(B).

E. Trial Panel Sanction Determination

The trial panel concluded that, in view of the prior
disciplinary record and the ethical violations found
by the trial panel arising out of four separate cases,
and involving numerous and factually separate cir-
cumstances, "disbarment is the only way to protect
the public and the integrity of the profession."

II. ISSUES ON REVIEW

A. Burke Matter

1. DR 1-102(A)(3)

[1] It is professional misconduct for a lawyer to
"[e]ngage in conduct involving dishonesty, fraud,
deceit or misrepresentation." DR 1-102(A)(3). To
violate the rule, an accused's misrepresentations,
whether direct or by omission, must be knowing,
false, and material in the sense that the misrepres-
entations would or could significantly influence the
hearer's decision-making process. See In re Kluge,
332 Or. 251, 255, 27 P.3d 102 (2001) ( so stating).
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[2] As a threshold matter, we address whether the
trial court's denial of Burke's motion to set aside the
default judgment under ORCP 71 B(1)(c) precluded
the trial panel from holding that the accused had vi-
olated DR 1-102(A)(3). Although there may be cir-
cumstances in which the doctrine of issue preclu-
sion would prevent consideration of a claim that a
lawyer had violated a disciplinary rule, issue pre-
clusion plays no role here. Issue preclusion re-
quires, among *54 other things, that the party
sought to be precluded was a party (or was in priv-
ity with a party) to the prior proceeding and that the
party sought to be precluded had a full and fair op-
portunity to be heard on that issue. See Nelson v.
Emerald People'.r Utility Dist., 318 Or. 99, 104, 862
P.2d 1293 (1993) (setting out elements of issue pre-
clusion). The Bar neither was a party nor was in
privity with a party in Shon v. Burke. Even assum-
ing that the terms "fraud, misrepresentation, or oth-
er misconduct" under ORCP 71 B(1)(c) mean the
same as "dishonesty, fraud, deceit, or nvsrepresent-
ation" under DR 1-102(A)(3), the Bar did not have
a full and fair opportunity to be heard in the hearing
on Burke's motion under ORCP 71 B(1)(c) to set
aside the default judgment. The trial panel was not
constrained by principles of issue preclusion from
finding that the accused intentionally had misrep-
resented the question of payment of court costs in
his settlement letter to Burke and that Burke had re-
lied on the omission to her detriment.

We turn to the merits on this issue. The Bar con-
tends that the accused violated **477DR
1-102(A)(3) and DR 1-102(A)(4) by making a mis-
representation by omission to Burke in the settle-
ment agreement and by applying for a default judg-
ment that included costs after he had told Burke
that he would disnuss the complaint once she had
complied with the terms of the settlement agree-
ment. The accused contends that his conduct was
not unethical.

[3] We find that the accused intentionally omitted
from the settlement agreement his intent to seek
costs. The complaint that the accused filed in Shon
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v. Burke made clear that the accused sought costs.
However, Burke objected to paying costs. Burke's
objection indicates that, to her, the matter of costs
was an important element of the settlement. The
settlement agreement that the accused sent to Burke
made no mention of costs, leading Burke to believe
that the settlement did not include them. The ac-
cused intentionally failed to disclose a material
fact-namely, that he intended to seek costs-to obtain
Burke's acquiescence to settle her dispute with
Shon. The accused violated DR 1-102(A)(3).

[4] We tum to the accused's submission of a default
judgment to the court that contained an award of
costs to *55 Shon after the parties had settled the
case. As we have explained, the accused concealed
his intent to recover costs against Burke by not in-
cluding them in the settlement agreement. After
Burke had agreed to the settlement and had com-
plied with its terms, she was entitled to believe that
the matter was resolved and that the accused would
dismiss the action. The accused did not inform
Burke that he intended to seek a default judgment
notwithstanding the settlement. The accused's fail-
ure to correct a false impression created by nondis-
closure of a material fact-that the settlement agree-
ment did not resolve completely the case of Shon v.
Burke-was a misrepresentation under DR
1-102(A)(3).

2. DR 1-102(A)(4)

[5] It is professional misconduct for a lawyer to
"[e]ngage in conduct that is prejudicial to the ad-
nunistration of justice." DR 1-102(A)(4). To estab-
lish a violation of that rule, the Bar must show: (1)
that the accused lawyer engaged in "conduct" by
doing something that the lawyer should not have
done or by failing to do something that the lawyer
was supposed to do; (2) that the conduct occurred
during the course of a judicial proceeding or anoth-
er proceeding that has the trappings of a judicial
proceeding; and (3) that the conduct was prejudicial
because it involved several acts that caused some
harm to the administration of justice or because it
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involved a single act that caused substantial harm to
the administration of justice. In re Gustaf.ron, 327
Or. 636, 643, 968 P.2d 367 (1998).

[6] The Bar argues that the accused violated DR
1-102(A)(4) by applying for a default judgment for
costs against Burke, contrary to the settlement
agreement that called for dismissal of Shon's action
against Burke, and by failing to give Burke notice,
under ORCP 69 A(l), of his intent to apply for a
default judgment. The Bar contends that Burke's
"substantive interests were substantially and ad-
versely affected by the Accused's conduct."

As we have explained above, to establish a viola-
tion of DR 1-102(A)(4), the Bar must satisfy all
three prongs of the test summarized in Gustafson.
Here, the Bar has not demonstrated that the ac-
cused's conduct in applying for the default judg-
ment was an act that caused substantial hamt to *56
the administration of justice. To the extent that the
Bar makes an argument regarding the "prejudice"
prong of that test in this matter, it focuses solely on
prejudice to Burke, not on prejudice to the adminis-
tration of justice. The Bar has not met its burden of
proving that the accused violated DR 1-102(A)(4).

3. DR 7-110(B)

[7] Unless otherwise authorized by law, it is profes-
sional misconduct for a lawyer to conununicate in
writing on the merits with a judge or an official be-
fore whom the proceeding is pending unless the
lawyer "promptly delivers a copy of the writing to
opposing counsel or to the adverse party if the ad-
verse party is not represented by a lawyer." DR
7-110(B)(2). This court has construed the tenn "on
the merits" in that rule to include **478 procedural
as well as substantive matters. In re Schenck, 320
Or. 94, 103, 879 P.2d 863 (1994).

The Bar contends that the accused violated DR
7-110(B) by failing to notify Burke of his intent to
apply for a default judgment. The accused responds
that he was not required to provide Burke with no-
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tice because he was "authorized by law" under OR-
CP 69 A(1) not to do so.

ORCP 69 A(1) requires a party seeking a default
judgment to provide the opposing party with writ-
ten notice at least ten days prior to the entry of the
order of default

d `[i]f the party against whom an order of default is
sought has filed an appearance in the action, or
has provided written notice of irttent to file an ap-
pearance to the party seeking an order of default

[P,

(Emphasis added.) It is undisputed that Burke did
not file an answer to Shon's complaint and sought
instead to settle the case. The Bar contends that, by
infomung the accused before the settlement that she
objected to paying his costs, Burke triggered the
ten-day notice requirement in ORCP 69 A(1). The
Bar relies on Morrow Co. Sch. Dist. v. Oreg. Land
and Water Co., 78 Or.App. 296, 300 n. 4, 716 P.2d
766 (1986), for the proposition that "almost any-
thing that indicates that a party is interested in the
case will suffice" to trigger the ten-day notice re-
quirement in ORCP 69 A(1).

*57 The Bar reads too much into that statement in
Morrow. By its terms, ORCP 69 A(1) requires no-
tice to an opposing party only if the party has filed
an appearance or provided written notice of an in-
tent to file an appearance. The legal meaning of the
word "appearance" is "[a] coming into court as a
party" or "[a] formal proceeding by which a de-
fendant submits himself to the jurisdiction of the
court." Black's Law Dictionary, 97 (6th ed. 1990).
Burke's letter to the accused stating that she was
opposed to paying costs was not an "appearance" as
that term is used in ORCP 69 A(1). The accused
was not required to serve Burke with notice that he
intended to apply for a default judgment. See ORCP
9 A (no service required on parties in default for
failure to appear). Because an exception to the gen-
eral rule requiring notice was "authorized by law,"
the accused did not violate DR 7-110(B).

B. Collins Matter

1.:DR 1-102(A)(3) and DR 7-102(A)(5)
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[8] As we have discussed above, a lawyer connnits
professional misconduct by knowingly engaging in
conduct involving dishonesty, fraud, deceit, or mis-
representation. DR 1-102(A)(3). The misrepresenta-
tion must be material. Moreover, in representing a
client or the lawyer's own interests, the lawyer shall
not "[k]nowingly make a false statement of law or
fact." DR 7-102(A)(5).

The Bar contends that the accused knowingly
caused the trial judge in the Collins matter to sign
an order containing a provision that the judge had
not considered regarding the pretrial and trial dates
in Collins v. Harbertson. The accused does not re-
spond.

At the trial panel hearing, the accused testified that
he recalled hearing the judge mention that he
wished to change the pretrial conference and trial
dates in Collins v. Harbertson. Harbertson's law-
yers testified that the judge bad n ade no such state-
ment. Assessing the witnesses' testimony, which
was the only evidence regarding those charges, we
agree with the trial panel that the accused know-
ingly misrepresented the judge's intent regarding
the scheduling of Collins v. Harbertson. The nus-
representation was material in that it affected the
judge's decision-making process about *58 the
scheduling of the trial. The accused violated DR-
102(A)(3) and DR 7-102(A)(5).

[9] We agree with the trial panel's fmding that the
accused made a knowing misrepresentation to two
Washington County judges when he stated that
Johnston and Brisbee had made no effort to notify
him before filing the motion to quash the accused's
subpoena. Even assuming that the accused did not
receive either Johnston's voice mail message or the
facsimile, the record nonetheless establishes that
Johnston and Brisbee attempted to consult with the
accused through Morrow, and that the accused's
contrary assertion was a knowing **479 misrepres-
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entation in violation of DR 1-102(A)(3) and DR
7-102(A)(5).

2. DR 1-102(A)(4)

[10] Our finding that the accused made misrepres-
entations in violation of DR 1-102(A)(3) estab-
lishes that the accused did something that he was
not supposed to do, thus satisfying the first prong of
the three-pronged test for finding a violation of DR
1-102(A)(4), described earlier in this opinion. See
Gustafson, 327 Or. at 643, 968 P.2d 367
(summarizing three-pronged test). The accused's
conduct occurred during the course of a judicial
proceeding in the case of Collins v. Harbertson,
thereby satisfying the second prong. The proposed
order that the accused submitted to the judge chan-
ging the pretrial and trial dates contained a misrep-
resentation that was calculated to induce the judge
to acquiesce to a trial date that the accused pre-
ferred. Changing the trial date substantially harmed
the administration of justice, satisfying the third-or
prejudice-prong. The accused's misrepresentation
made it necessary for the judge to resolve the dis-
pute that arose as a result of the accused's misrep-
resentation and to redrafi his order. See In re Meyer
(I), 328 Or. 211, 214, 970 P.2d 652 (1999) (harm
under DR 1-102(A)(4) can occur when procedural
functioning of a case or hearing is impaired; harm
may be actual or potential). The accused violated
DR 1-102(A)(4).

*59 3. DR 7-110(B)

[11] As previously noted, DR 7-110(B) provides
that, unless otherwise authorized by law, it is pro-
fessional misconduct for a lawyer to communicate
in writing on the merits with a judge or an official
before whom the proceeding is pending unless the
lawyer "promptly delivers a copy of the writing to
opposing counsel or to the adverse party if the ad-
verse party is not represented by a lawyer."

The Bar contends that the accused violated that rule
by failing to serve opposing counsel with his writ-
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ten motion to disqualify the trial judge. The motion
was "on the merits" in Collins v. Harbertson. The
accused does not dispute that he filed a written mo-
tion on the merits. However, he contends that he
filed his motion to disqualify under ORS 14.270
"'g and that nothing in that statute requires service
"upon anyone or any entity other than the court."

FN8. ORS 14.270 provides:

"An affidavit and motion for change of
judge to hear the motions and demurrers
or to try the case shall be made at the
time of the assignment of the case to a
judge for trial or for hearing upon a mo-
tion or demurrer. Oral notice of the in-
tention to ftle the motion and affidavit
shall be suffcient compliance with this
section providing that the motion and af-
fidavit are filed not later than the close
of the next judicial day. No motion to
disqualify a judge to whom a case bas
been assigned for trial shall be made
after the judge has ruled upon any peti-
tion, demurrer or motion other than a
motion to extend time in the cause, mat-
ter or proceeding; except that when a
presiding judge assigns to the presiding
judge any cause, matter or proceeding in
which the presiding judge has previously
ruled upon any such petition, motion or
demurrer, any party or attorney appear-
ing in the cause, matter or proceeding
may move to disqualify the judge after
assignment of the case and prior to any
ruling on any such petition, motion or
demurrer heard after such assignment.
No party or attorney shall be permitted
to make more than two applications in
any action or proceeding under this sec-
tion."

(Emphasis added.)

The accused's reliance on ORS 14.270 is misplaced.
That statute provides that, under certain circum-
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stances, notice to the court may be oral. The statute
creates no exception to the general rule regarding
service of a written motion on opposing counsel.
See ORCP 9 A (unless excepted by rule, "every
written motion * * * shall be served upon each of
the parties"). The accused violated DR 7-110(B) by
failing to *60 serve notice of the written motion to
disqualify on opposing counsel.^9

FN9. We decline to address the Bar's
charges under ORS 9.460(2) and ORS
9.527(4), because they are redundant of its
charges under DR 1-102(A)(3) and DR
7-102(A)(5), and the Bar does not argue
that a finding that the accused had violated
those statutes would enhance or otherwise
affect the sanction. See In re Kimmell, 332
Or. 480, 487, 31 P.3d 414 (2001)
(illustrating point); In re Lawrence, 332
Or. 502, 511, 31 P.3d 1078 (2001) (same).

**480 C. The Cassady Matter

1. DR 6-101(A)

[12] A lawyer must provide "competent representa-
tion to a client," wbich requires "the legal know-
ledge, skill, thoroughness and preparation reason-
ably necessary for the representation." DR
6-101(A). This court has held that determining
whether a lawyer acted incompetently, in violation
of that rule, is a fact-specific inquiry:

"The question whether a lawyer has competently
represented a client is, of course, a fact-specific
inquiry. A review of this court's cases shows that
incompetence often is found where there is a lack
of basic knowledge or preparation, or a combina-
tion of those factors.

"In contrast, lawyers have been found not guilty
of providing incompetent representation where
the lawyers showed experience and professional
ability to perform work, or where the Bar failed
to prove that a position taken by the lawyer was
`advanced in pretense or bad faith, or in culpable
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ignorance.' In sum, competence or incompetence
can best be measured on a case-by-case basis us-
ing the standard stated in DR 6-101(A) itself."

In re Gastineau, 317 Or. 545, 553-54, 857 P.2d 136
(1993) (footnote and citations omitted).

hi its cause of complaint, the Bar alleged that the
accused failed to represent Cassady competently at
trial. The Bar identifies many deficiencies in the ac-
cused's performance, rangingfrom repeatedly ask-
ing witnesses questions about which they had no
knowledge and asking witnesses to give opinions
about reports that were not in evidence, to his inab-
ility to authenticate or establish proper foundations
for evidence. The accused responds that Greene
"did not offer *61 any specific basis * * * as to
whether the accused had performed his duties in a
competent manner in the Cassady trial."

Our review of the aecord substantiates the Bar's
contention that the accused did not represent Cas-
sady competently at trial. Several examples demon-
strate the accused's lack of legal knowledge, skill,
or preparation. First, the accused repeatedly attemp-
ted to inject the issue of Huber's insurance at the
trial. The trial judge admonished the accused many
times not to mention insurance. Nonetheless, the
accused continued to do so. The accused persists in
bis belief that the jury was entitled to hear evidence
about Huber's insurance coverage and that the evid-
ence would have been admissible had it not been
for the judge's bias against the accused.

Second, the accused was not prepared for trial. The
Bar's expert witness, Greene, testified that it is
"absolutely essential" for a lawyer to have a copy
of the client's deposition transcript at trial so that
the client does not mistakenly make statements in-
consistent with the client's prior testimony. The ac-
cused did not order a copy of Cassady's deposition
transcript for use at trial. In addition, the accused
failed to show Cassady's medical bills to his own
medical expert before trial, causing the expert to be
unprepared to testify at trial.
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Third, during the trial, the accused attempted to
show the jury through the testimony of Cassady's
treating physician that Cassady had a good work
ethic, even though the physician had no knowledge
of her work ethic. The accused appeared to be obli-
vious to that problem.

Fourth, the accused repeatedly posed questions to
witnesses seeking hearsay or other incompetent
evidence, a practice that he continued even after the
trial judge had ruled the evidence inadmissible.
Fifth, the accused made multiple unfounded objec-
tions during the trial. Finally, the accused moved
for a new trial after accepting satisfaction of judg-
ment on Cassady's behalf, despite the long-
established rale that a party cannot move for a new
trial after accepting the benefits of a judgment in its
favor. See Snipes v. Beezlev, 5 Or. 420, 422 (1875)
(too late to move for new trial after receiving pay-
ment on judgment). The accused's conduct at *62
Cassady's trial reveals a lack of understanding of
basic legal concepts conceming the conduct of a tri-
al and the consequences of accepting satisfaction of
ajudgment.

Both the trial judge in the Cassady trial and Greene
testified that the accused had **481 performed in-
competently in the Cassady trial. According to the
judge, "in 14 years, it was the worst presentation by
an attomey I've ever seen." On de novo review, we
find that the accused performed incompetently in
his representation of Cassady at trial. The accused
violated DR 6-101(A).

2. DR 7-106(C)(] ) and DR 7-106(C)(7)

[13] In appearing in the lawyer's professional capa-
city before a tribunal, a lawyer shall not "[s]tate or
allude to any matter that the lawyer has no reason-
able basis to believe is relevant to the case or that
will not be supported by admissible evidence," DR
7-106(C)(1), or "[i]ntentionally or habitually viol-
ate any established rule of procedure or of evid-
ence," DR 7-106(C)(7).
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The Bar contends that, in the Cassady matter, the
accused violated both those rules by referring to
Huber's insurance coverage during voir dire and
during the trial itself after the judge had admon-
ished him not to do so. The accused acknowledges
that he made several references to insurance but ap-
parently believes that he was entitled to do so.

Greene testified that the rules do not allow a lawyer
to discuss insurance during voir dire in a personal
injury case and that the accused's repeated refer-
ences to Huber's insurance could have caused a
mistrial. Even without instruction from the court,
the accused should have known that evidence of
Huber's insurance was not admissible. However, in
light of the judge's repeated wamings that the ac-
cused was not to mention insurance coverage, the
accused had no reasonable basis for believing that
he was entitled to do so.

The accused's reference to insurance was intention-
al. The accused had filed a motion in limine to pre-
vent Huber's witnesses from mentioning any collat-
eral sources of payment that Cassady might have
received. That motion established that the accused
understood that insurance could be a sensitive sub-
ject at trial. Although he had sought the *63 trial
court's aid in preventing Huber's witnesses from re-
ferring to insurance payments that Cassady might
have received, the accused nonetheless repeatedly
attempted to inform the jury that Huber had insur-
ance coverage. The accused violated DR
7-106(C)(1) and DR 7-106(C)(7).

D. Martin Matter

1. DR 6-101(A)

[1.4] As discussed above, DR 6-101(A) requires a
lawyer to represent clients competently. The Bar al-
leged that the accused had violated that rule by del-
egating Martin's response to the defense motions
for summary judgment to Gresham and then failing
to supervise Gresham adequately. The accused re-
sponds that he provided what he believed to be
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reasonable supervision of Gresham, but he faults
Gresham for failing to confer with the accused on
important matters. The accused also contends that
Gresham's testimony that the accused did not give
him any guidance in preparing to oppose the sum-
mary judgment motions was biased, that Gresham
obviously had been coached by the Bar regarding
his testimony, and that time records should clearly
demonstrate Gresham's failure to confer with the
accused on important matters.

Before the trial panel, Gresham testified that, when
the accused assigned him to oppose the defense mo-
tions for summary judgment in the Martin case,
Gresham had had no experience in handling such
matters and that he had received no guidance from
the accused. In his deposition, the accused stated
that he had not conferred with Gresham about how
to oppose the motions for summary judgment and
that, when the accused learned that Gresham had
not filed the documents required to create material
issues of fact, the accused, like everyone else in his
office with whom he spoke about the matter, was
appalled. Before the trial panel, by contrast, the ac-
cused testified that he thought he had supervised
Gresham adequately. As noted, the accused con-
tends before this court that he provided Gresham
what the accused believed to be reasonable supervi-
sion in the Martin case.

The accused does not dispute that he had supervis-
ory responsibility for Gresham or that he was Mar-
tin's *64 attomey of record. We find it highly prob-
able that, consistent **482 with the accused's de-
position testimony, the accused did not supervise
Gresham's opposition to the defense motions for
summary judgment in the Martin matter. The ac-
cused violated DR 6-1.01(A). See In re Spies, 316
Or. 530, 538, 852 P.2d 831 (1993) (lawyer failed to
act competently, in part, by failing to prepare certi-
fied law student to handle hearing).

2. DR 6-101(B)

[15] DR 6-101(B) provides that a lawyer "shall not
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neglect a legal matter entrusted to the lawyer." The
Bar also alleged that, by entrusting opposition of
the summary judgment motions to Gresham, the ac-
cused violated that rule. The accused responds that
Gresham had the requisite qualifications to be an
effective advocate for clients in litigation.

[16] To prove a violation of DR 6-101(B), the Bar
must show a "course" of negligent conduct. In re
hfe,er (II), 328 Or. 220, 225, 970 P.2d 647 (1999).
The Bar has failed to prove by clear and convincing
evidence that the accused has engaged in a "course"
of negligent conduct in violation of DR 6-101(B).

E. Summary

In sum, we fmd that the accused violated DR
1-102(A)(3) in both the Burke and Collins matters;
DR 1a02(A)(4), DR 7-102(A)(5), and I).R
7-110(B) in the Collins matter; DR 6-101(A), DR
7-106(C)(1) and DR 7-106(C)(7) in the Cassady
matter; and DR 6-101(A) in the Martin matter.
Those violations fall into four categories: misrep-
resentation and conduct prejudicial to the adminis-
tration of justice; incompetence; ex parte contact;
and misconduct at trial. We tum to the appropriate
sanction. In that regard, the Bar argues that this
court should affirm the trial panel sanction and dis-
bar the accused. The accused responds that the
complaint should be dismissed.

III. SANCTION

[17][18] In arriving at the appropriate sanction for
lawyer misconduct, this court makes a preliminary
determination by consulting the American Bar As-
sociation's Standards for Imposing Lawyer Sanc-
tions (1991) (amended 1992) (ABA *65 Standards).
Gustafson, 327 Or. at 652, 968 P.2d 367. The ABA
Standards direct us to analyze the accused's mis-
conduct in light of the following factors: the duty
violated, the accused's mental state at the time of
the misconduct, the actual or potential injury that
the accused's misconduct caused, and the existence
of any aggravating or mitigating circumstances.
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ABA Standard 3.0. Finally, we analyze this court's
case law to determine the sanction that should be
imposed in the particular situation. In re Devers,
328 Or. 230, 241, 974 P.2d 191 (1999).

[19] We analyze the factors described above with
respect to each of the categories of misconduct
identified in this case: misrepresentation and con-
duct prejudicial to the administration of justice; in-
competence; ex parte contact; and misconduct at
trial.

A. Preliminary Determination

1. Misrepresentation and Conduct Prejudicial to
Administration of Justice

The accused's misrepresentations in the Burke and
Collins matters violated his duty to the public to
maintain personal integrity. ABA Standard 5.1. The
accused violated his duty to the legal system to re-
frain from making false statements and misrepres-
entations. ABA Standard 6.1.

We find that the accused's misrepresentations were
intentional. That is, the accused acted with a con-
scious objective or purpose to accomplish a particu-
lar result. ABA Standards at 7. In the Burke matter,
the accused intentionally submitted a default judg-
ment for the purpose of being awarded costs after
leading Burke to believe that he would dismiss
Shon's action if Burke agreed to the settlement. The
accused's dishonesty caused Burke actual injury,
because a default judgment was entered against her.

In the Collins matter, the accused wanted the pretri-
al and trial dates changed, and he intentionally mis-
represented to the trial judge that the judge had in-
tended to change those dates. The accused also in-
tentionally **483 told several judges in the Collins
matter that opposing counsel had made no effort to
notify the accused of the hearing to quash *66 the
subpoena that the accused had issued to the Safeco
employee, apparently with the motive to impugn
the integrity of opposing counsel. The accused's in-
tentional misrepresentations created the potential
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for significant injury. As noted, the accused's mis-
representafions to the trial judge regarding the
"changed" pretrial conference and trial dates caused
substantial harm to the administration of justice.
The accused's misrepresentations in the Burke and
Collins matters seriously adversely reflect on his
fitness to practice law.

ABA Standard 5.11(b) makes disbarment the appro-
priate sanction when a lawyer engages in intention-
al, albeit noncriminal, misconduct that involves dis-
honesty, fraud, deceit, or misrepresentation that ser-
iously adversely reflects upon the lawyer's fitness
to practice law. ABA Standard 6.11 generally
makes disbarment the appropriate sanction when a
lawyer, with the intent to deceive the court, makes
a false statement and causes serious or potentially
serious injury to a party or causes a significant or
potentially significant adverse effect on the legal
proceeding. The ABA Standards call for such a
harsh sanction because, as explained in the intro-
duction to ABA Standard 5.0, "[t]he most funda-
mental duty which a lawyer owes the public is the
duty to maintain the standards of personal integrity
upon which the community relies." The ABA
Standards suggest that disbarment is the appropriate
sanction for the accused's misrepresentations.

2. Incompetence

Having agreed to represent a client, a lawyer must
be competent to perfonn the services requested.
ABA Standard 4.0. It is evident from the record that
the accused tenaciously represented Cassady and
believes that he did so competently. However,
tenacity is not the same as competence, and, as our
review of the record has shown, the accused did not
represent either Cassady or Martin competently. In
the Cassady litigation, the accused's incompetent
trial techniques harmed the legal system and the
parties. In the Martin matter, the accused's incom-
petence harmed his client. Disbarment generally is
appropriate when a lawyer demonstrates a lack of
understanding of the most fundamental legal doc-
trines or procedures and the client is actually or *67
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potentially injured. ABA Standard 4.51. However,
disbarment as a sanction should be irnposed only on
lawyers "whose course of conduct demonstrates
that they cannot or will not master the knowledge
and skills necessary for minimally competent prac-
tice." Commentary to ABA Standard 4.51. Suspen-
sion generally is appropriate when a lawyer en-
gages in an area of practice in which the lawyer
knows that he or she is not competent and causes
injury or potential injury to the client. ABA Stand-
ard 4.52. Reprimand generally is appropriate when
a lawyer: (1) demonstrates failure to understand rel-
evant legal doctrines or procedures and causes in-
jury or potential injury to a client; or (2) is negli-
gent in detennining whether he or she is competent
to handle a legal matter and causes injury or poten-
tial injury to a client. ABA Standard 4.53.

Our review of the record in this case leads to the
conclusion that disbarment would not be an appro-
priate sanction for the accused's incompetence in
the Cassady and Martin matters, because we are not
persuaded that the accused is incapable of master-
ing the knowledge and skills necessary for minim-
ally competent practice. Neithei is it clear to us that
the accused engaged in practice in an area of the
law in which he knew he was not competent.
However, the records of the Cassady and Martin
matters reveal that the accused failed to understand
relevant legal doctrines or procedures, and caused
actual injury. hi light of the significant sanction we
impose for all the accused's misconduct, discussed
below, we need not address what sanction would be
appropriate if this proceeding involved only the ac-
cused's incompetence.

3. Exparte contact

The accused violated his duties as a lawyer by en-
gaging in ex parte communications with a judge in
the Cassady matter. ABA Standard 6.3. We find the
accused's mental state **484 in filing the written
disqualification motion without serving opposing
counsel to be negligent, as he misunderstood his
legal obligation to do so. In failing to serve oppos-
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ing counsel with the disqualification motion, the ac-
cused caused actual injury. Opposing counsel ar-
rived to argue the motion to compel, only to discov-
er that the accused *68 had succeeded in disqualify-
ing the judge who was assigned to hear the motion
and delaying the hearing.

ABA Standard 6.33 provides that reprimand gener-
ally is appropriate when a lawyer is negligent in de-
termining whether it is proper to engage in commu-
nication with an individual in the legal system, and
canses injury or potential injury to a party. Standing
alone, the accused's misconduct regarding his ex
parte contact would merit a reprimand.

4. Trial misconduct

The accused abused the legal process by repeatedly
raising the issue of Huber's insurance to the jury
during the Cassady trial. ABA Standard 6.2. As we
have explained, we fmd that the accused acted in-
tentionally. Injecting the existence of Huber's insur-
ance at trial caused potential injury, because the
threat of a mistrial hung over the proceedings after
the accused mentioned insurance. The trial judge
testified that he would have granted a mistrial if the
defense had moved for one.

ABA Standard 6.21 provides that disbannent gener-
ally is appropriate when a lawyer knowingly viol-
ates a rule with the intent to obtain a benefit for the
lawyer or another and causes serious injury or po-
tentially serious injury to a party or causes serious
or potentially serious interference with a legal pro-
ceeding.

It appears that, in raising the issue of Huber's insur-
ance in the Cassady trial, the accused intended to
obtain a benefit for Cassady, namely, assuring the
jury that it could award Cassady damages without
harming Huber. The ABA Standards indicate that
disbarment is the appropriate sanction for the ac-
cused's misconduct in intentionally and persistently
attempting to interject the fact of Huber's insurance
at trial.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?sv=Split&destination=atp&utid=l&prid=ia7448749... 3/10/2010



Page 20 of 22

36 P.3d 468
333 Or. 42, 36 P.3d 468
(Cite as: 333 Or. 42, 36 P.3d 468)

In summary, the ABA Standards point to disbar-
ment as the appropriate sanction for the accused's
intentional misrepresentations and his trial miscon-
duct. The ABA Standards point to a sanction short
of disbarment for the accused's incompetence and
his ex parte contact. We tum to aggravating and
mitigating circumstances.

*69 B. Aggravating and Mitigating Circumstances

"[A]ggravating circumstanees are any considera-
tions, or factors that may justify an increase in the

degree of discipline to be imposed." ABA Standard

9.21. The first aggravating factor in this proceeding

is that the accused has a prior disciplinary offense.
ABA Standard 9.22(a). In 1994, the accused stipu-

lated to discipline for contacting a represented party
without the permission or presence of that party's

counsel, in violation of DR 7-104(A)(1). The ac-

cused received a public reprimand for that viola-

tion. Fh1°

FN10. The Bar had charged the accused
with violating several disciplinary rules,
but the stipulation for discipline involved
only DR 7-104(A)(1).

[20] In weighing the prior offense as an aggravating
circumstance, we consider its relative seriousness
and the resulting sanction; the similarity of the pri-
or offense to the offense in the present case; the
number of prior offenses; the relative recency of the
prior offense; and the timing of the current offenses
in relation to the prior offense and resulting sanc-
tion. We also consider whether the accused lawyer
had been sanctioned for the prior offense before en-
gaging in the misconduct at issue in the present
case. In re Jones, 326 Or. 195, 200, 951 P.2d 149
(1997). Applying those considerations, we conclude
that the accused's prior offense deserves little
weight as an aggravating factor in this proceeding.
His record of discipline is limited to one instance of
misconduct for which he received only a public
reprimand. That sanction regarded a matter that is
not similar to the misconduct at issue here, and the
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misconduct occurred several years ago. We tum to
other aggravating circumstances.

**485 The accused has engaged in misconduct in-
volving four different client matters. In three of
those matters, the accused committed multiple eth-
ical violations. ABA Standard 9.22(d). The accused
has failed to acknowledge the wrongful nature of
any of his misconduct. ABA Standard 9.22(g). The
accused has substantial experience in the practice
of law, having been admitted to the bar in 1987.
ABA Standard 9.22(i).

Mitigating circumstances are "any considerations or
factors that may justify a reduction in the degree of
discipline *70 to be imposed." ABA Standard 9.31.
The only nutigating factor here is that the accused
cooperated with the Bar during its initial investiga-
tion. ABA Standard 9.32(e).

C. Oregon Cases

hi past cases, when this corut has found misrepres-
entation in addition to other misconduct, the court
has imposed lengthy suspensions or disbarment.
See In re Gallagher, 332 Or. 173, 190, 26 P.3d 131
(2001) (two-year suspension for two misrepresenta-
tions plus other misconduct); In re ld!vllie, 327 Or.
175, 184, 957 P.2d 1222 (1998) (two-year suspen-
sion for submitting false MCLE forms and failing
to cooperate with investigation); In re Reckei-, 309
Or. 633, 641, 789 P.2d 663 (1990) (two-year sus-
pension for misrepresentation to court plus other
disciplinary rule violations). However, multiple
misrepresentations to courts, the Bar, or clients,
combined with other serious ethical violations, has
led to disbarment. For example, this court disbarred
a lawyer who notarized false documents and made
misrepresentations to clients in an unlawful living
trust scheme. In re 1blorin, 319 Or. 547, 566, 878
P.2d 393 (1994). The accused in that proceeding
also failed to respond truthfully to the Bar's inquir-
ies during its investigation. Id. at 564, 878 P.2d
393. This court also disbarred a lawyer who filed a
false affidavit with a probate court, committed a
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misdemeanor, and violated several other disciplin-
ary rules. In re Ilawkins, 305 Or. 319, 326, 751
P.2d 780 (1988). Further, this court disbarred a
lawyer who, among other things, made multiple
misrepresentations to clients and court staff, repres-
ented a client incompetently, and neglected a legal
matter. Spies, 316 Or. at 541, 852 P.2d 831.
However, the lawyer's conduct in that proceeding
was part of a downward personal spiral of
"increasingly hresponsible" conduct. Id. at 540,
852 P.2d 831, Other situations in which this court
has disbarred a lawyer have involved serious mis-
conduct on the heels of an already lengthy record of
disciplinary violations. See, e.g., In re Miller, 310
Or. 731, 739, 801 P.2d 814 (1990) (multiple mis-
representations, excessive fee, lengthy disciplinary
record).

In this proceeding, the accused not only made mis-
representations in the Burke and Collins matters, he
provided incompetent representation in the Cassady
and Martin *71 matters. We note that, in Spies,
misrepresentation and incompetence played a signi-
ficant role in the decision to disbar the lawyer.
Spies, 316 Or. at 540, 852 P.2d 831. However, in
the case that is most similar factually to this case,
this court imposed a lengtby suspension rather than
disbarring the lawyer. In Irr re Chambers, 292 Or.
670, 642 P.2d 286 (1982), the lawyer negligently
failed to prepare and return a proper summons and
failed to communicate with his client. In a criminal
matter, the lawyer was incompetent in conducting
his investigation of exculpatory evidence on behalf
of his client and subsequently trying the case "by
the seat of his pants." Id. at 678, 642 P.2d 286. In a
third matter, the lawyer knowingly made a false
statement of fact when he represented to an acci-
dent victim that he was an insurance agent. Id. at
680-81, 642 P.2d 286. When Chambers was de-
cided, the maximum suspension possible short of
disbarment was three years. See BR 6.1(a)(iii)
(three-year suspension maximum length for pro-
ceedings commenced before January 1, 1996).F`"
This court held that a two-year suspension was the
appropriate sanction. Chambers, 292 Or. at 682,

642 P.2d 286.
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FN11. Under BR 6.1.(a)(iv), the maximum
period of suspension short of disbarment in
proceedings commenced after December
31, 1995, is five years.

rn this proceeding, the Bar, like the trial panel, as-
serts that disbarment is required to protect the pub-
lic and the integrity of the profession. However,
this court's case law **486 does not support disbar-
ment for the accused's misconduct, although it does
support a lengthy suspension.

The accused's conduct is more egregious than the
conduct in Chambers. The accused acted dishon-
estly in submitting a default judgment after settling
the dispute with Burke. The accused intentionally
misrepresented to the trial judge that the judge had
ordered a change in the pretrial conference and trial
dates in the Collins matter. The accused intention-
ally sought to impugn the integrity of opposing
counsel in the Collins matter when he claimed that
opposing counsel had made no effort to notify him
of a hearing to quash the subpoena that he had
served on a Safeco employee. The accused deliber-
ately and repeatedly injected the issue of insurance
into a trial to prejudice the jury in favor of his cli-
ent, Cassady. The trial judge found the accused's
representation of Cassady to have been the worst
performance he had *72 seen as a trial judge, res-
ulting in prejudice to Cassady's interests. The ac-
cused's failure to assure that evidence was presen-
ted to defeat the motions for summary judgment in
the Martin matter also damaged his client.

The foregoing examples, taken together, reveal a
disturbing pattern of a lawyer who disrupts the
functioning of the legal system and the interests of
parties in that system through a combination of in-
tentional and negligent misconduct. Considering to-
gether the ABA Standards, the aggravating factors,
and this court's case law, we conclude that a three-
year suspension from the practice of law is the ap-
propriate sanction. Requiring the accused to show
the requisite character and fitness to practice law
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36 P.3d 468
333 Or. 42, 36 P.3d 468
(Cite as: 333 Or. 42, 36 P.3d 468)

for readmission under BR 8.1(a)(iv) following that
suspension will protect the public and the integrity
of the profession.

The accused is suspended for three years, effective
60 days from the date of the filing of this decision.

Or.,2001.
In re Conduct of Eadie
333 Or. 42, 36 P.3d 468

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 22

http://web2.westlaw.com/print/printstream.aspx?sv=Split&destination=atp&utid-l &prid=ia7448749... 3/10/2010



-_ ARDC I Rules and Decisions

Rules and Decisions

Page 1 of 10

I2ecentlv Filed DisciplinaryDecisions andCom^laints I Rules Governin^Lawyers atld_Judgcs I Disciplinary

Reports and Decisions I Search Help and Collection Scope I Home

DI'.CISION i,`ILON1 DI;vCI3°LIN».RY REi'ORI"S ANI.IDECIS1ONS SEARCH

Filed April 16, 2004

IN RE ALAN SHELDON LEVIN
Respondent-Appellee

No. 00 CH 72

Synopsis of Review Board Report and Recommendation
(April 2004)

Levin was charged in a one-count complaint with misconduct in relation to his representation of a client in post-judgment
proceedings. The complaint charged him with assisting a client in conduct he knew was criminal or fraudulent, doing so
while appearing before a tribunal, and engaging in conduct involving dishonesty, fraud, deceit or misrepresentation,
conduct that was prejudicial to the administration of justice and conduct that tended to defeat the administration of justice
or bring the courts or legal profession into disrepute. Respondent admitted most of the factual allegations but denied the

allegations of misconduct.

The Hearing Board found that the Administrator had proved by clear and convincing evidence that Respondent had
engaged in conduct prejudicial to the administration of justice and that tended to defeat the administration of justice or
bring the courts or legal profession into disrepute, in that he had assisted his client in transferring property while a citation
to discover assets prohibiting such transfers was pending. The Hearing Board found Respondent had not been proved to
have engaged in any of the remaining charges of the complaint, and it recommended that those charges be dismissed. It

further recommended that Respondent be reprimanded.

The case was before the Review Board on the exceptions of the Administrator. She challenged the Hearing Board's finding
that the remaining charges of misconduct were not sufficiently proved, and objected to the recommended sanction.

The majority of the Review Board found that while the transfers of property by Respondent's client were fraudulent in law
under the Illinois Uniform Fraudulent Transfer Act, there was not clear and convincing evidence that Respondent was
aware of this at the time he assisted with the transfer. One member of the Review Board concurred in part, as he would

merely have affirmed the Hearing Board's analysis.

The Review Board affirmed the Hearing Board's findings of fact and affirmed
that Respondent be suspended for thirty days.

ts findings of misconduct. It ecomrnended

BEFORE THE REVIEW BOARD
OF THE

ILLINOIS ATTORNEY REGISTRATION
AND

DISCIPLINARY COMMISSION

In the Matter of:

Alan Sheldon Levin, Commission No. 00 CH 72

j https://www.iardc.org/rd database/dise_decisions_detail_print.asp?Group=4167 4/28/2009



ARDC I Rules and Decisions Page 2 of 10

Respondent-Appellee,

No. 1629999.

REPORT AND RECOMMENDATION OF THE REVIEW BOARD

The Administrator-Appellant filed a one-count complaint against Respondent-Appellee Alan Sheldon
Levin, charging him with misconduct related to his representation of a client in post-judgment
proceedings. Specifically, the complaint alleged that he assisted a client in conduct he knew was
criminal or fraudulent, in violation of Rule 1.2(d) of the Illinois Rules of Professional Conduct, [FN1]
assisted a client in conduct he knew was criminal or fraudulent while appearing before a tribunal, in
violation of Rule 3.3(a)(6), and engaged in conduct involving dishonesty, fraud, deceit or
misrepresentation, in violation of Rule 8.4(a)(4), that was prejudicial to the administration of justice, in
violation of Rule 8.4(a)(5), and that tended to defeat the administration of justice or bring the courts or
legal profession into disrepute, in violation of Supreme Court Rule 771.

Respondent admitted most of the factual allegations of the complaint, but denied all of the allegations
of misconduct. He stated affirmatively that he did not violate Rule 1.2(d), as the transfers of property
that were the subject of the complaint were never concealed from, nor intended to impair the rights of
judgment creditors and that further, his attempt to quash service and vacate the underlying judgment
due to lack of service did not violate Rule 3.3(a)(6).

PAGE 2:

The Hearing Board found that the Administrator had proved by clear and convincing evidence that
Respondent had engaged in conduct prejudicial to the administration of justice and that tended to
defeat the administration of justice or bring the courts or legal profession into disrepute, in that he had
assisted his client in transferring property while a citation to discover assets prohibiting such transfers
was pending. The Hearing Board found Respondent had not been proved to have engaged in any of the
remaining charges of misconduct, and recommended that those charges be dismissed.

Although the transfer of property contributed to the plaintiffs' inability to collect any of the $1,750,000
judgment obtained against Respondent's client, the majority of the Hearing Board did not consider this
to be an aggravating factor as Respondent owed no duty to the plaintiffs and had no role in the sale and
mortgaging of the property. One panel member dissented, finding that the plaintiffs' inability to collect
on the judgment as a direct result of Respondent's conduct was an aggravating factor, but joined the
majority in recommending that Respondent be reprimanded.

This case is now before the Review Board on the exceptions of the Administrator. She challenges the
Hearing Board's finding that violations of Rule 1.2(d), 3.3(a)(6) and 8.4(a)(4) were not proved by clear
and convincing evidence. She also objects to the recommended sanction, suggesting that a nine-month
period of suspension would be more appropriate under the circumstances. Respondent urges us to
affirm the findings and the reprimand recommended by the Hearing Board.

The facts are briefly summarized below for purposes of this report. Further details can be found in the
Hearing Board's Report and Recommendation. In July or August 1997 Herbert A. Beigel, a client of
Respondent's who owned rental property that Respondent

PAGE 3:
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described as "[not] the best kind of properties," brought Respondent a citation to discover assets that
he claimed to have found on his front porch. The citation followed a $1,750,000 judgment entered
against him two years earlier in favor of Deborah A. Selvy and seven of her children, who had suffered
repeated hospitalizations and injury caused by the lead paint in their apartment. [FN2] Beigel denied
being the owner of the apartment building, and denied knowing anything about the lawsuit.

Respondent examined the court file. The suit had been filed in July 1990 and an order of default
entered in 1991. The prove-up was held, and judgment entered in 1995. Beigel had been served by
special process server. The file was very large and Respondent did not spend a lot of time looking, but
he did not see an affidavit of service in the file. He ordered a title search to determine if Beigel was the
owner of the property. The result of the title search was not in evidence.

Respondent advised his client that it would be difficult to vacate the judgment as so much time had
passed. Mr. Beigel continued to insist that he did not own the building and had not been served, so on
August 13, 1997, Respondent filed his special and limited appearance and a motion to quash service
and vacate the default judgment entered in the case. Hearing on the motion was set for November 12,
1997, and the citation to discover assets was continued pending the outcome of the motion.

During the week of November 3, 1997 or possibly the week before, Herbert Beigel consulted
Respondent about transferring five pieces of property he owned into a land trust. Mr. Beigel was 83
years old and not in good health. His wife, Catalina, who was forty years younger, had been taking
care of the properties for him. If something happened to him, he wanted her to own the properties
without incurring the expense of probate. Therefore, he wanted

PAGE 4:

to put the properties into a land ti-ust with Catalina as the beneficiary, and himself as the successor

beneficiary.

Respondent showed Mr. Beigel the citation to discover assets, which stated that

YOU ARE PROHIBITED from making or allowing any transfer, or other disposition of,
or interfering with any property not exempt from execution or garnishment belonging to
the judgment debtor or to which the judgment debtor may be entitled to or which may
become acquired by or may become due to the judgment debtor and from paying over or
otherwise disposing of any money not so exempt, which is due or becomes due to the
judgment debtor until farther order of court or termination of the proceedings. You are not
required to withhold the payment of any money beyond double the amount of the
judgment. .

He explained that Beigel's creditors could bring suit to set aside any transfer of the properties. He also
advised him that it might violate the Illinois Uniform Fraudulent Transfer Act. According to
Respondent, his client still "felt it was very important to make this transfer."

On November 10, 1997 Respondent's secretary prepared the land trust documents, the Beigels
executed them and Respondent recorded them. Four parcels of real estate owned by Herbert Beigel in
fee simple were placed in trust with Chicago Trust Company. A fifth piece of property owned by both
Herbert and Catalina Beigel was to be placed in trust with American National Bank, but while the
documents were executed, the conveyance was never completed. There was no evidence that any
consideration was paid for the transfers. Respondent assumed that Catalina Beigel's assets would not
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be attachable by the Selvy Family, since she was not a party to the lawsuit.

Hearing was held on Beigel's motion to quash two days later. The motion stated that Respondent was
unable to find any return of service in the court file, and that Beigel denied ever being served. As the
process server's affidavit of service was in the court file, the Court
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found that Beigel's bare-bones denial did not overcome the affidavit to the contrary, and denied the
motion without a hearing.

Beigel's deposition for the citation to discover assets began on January 7, 1998. He admitted that he
had owned the Selvys' building at some point in time, but "lost it to taxes." He denied having put any
property in trust, or being the settlor of any trust. His wife had not put any property in trust that he
knew of. When asked specifically whether one of his properties, 5301 W. Lake Street, had been placed
in trust, Beigel did not recall. Respondent did not correct any of these misstatements during Beigel's
deposition. Beigel denied having any assets or income, except for social security.

Randi Elias, one of the Selvy family's attorneys, conducted an asset search the day before the
deposition. She found only the trust containing the four properties, as the fifth had been sold at
Catalina Beigel's direction on December 27, 1997. Ms Elias showed Mr. Beigel the Cook County
property transfer record conveying 5301 W. Lake Street into the trust. Beigel stated that he could not
read the document as he had no reading glasses with him. He did not remember if he owned the
property, or placed it in trust. He abruptly left the deposition, over Ms. Elias' objection, as his wife was
waiting for him.

In court the next day on the plaintiffs' motion, Respondent acknowledged the existence of the trusts.
The deposition continued the following week and Beigel testified truthfully about them.

Following the denial of his motion to quash, Respondent filed a motion to vacate the judgment. The
motion was denied, and sanctions of approximately $5000 were imposed against Respondent and his
client. After discovering the land trusts, Plaintiffs' counsel frled a fraudulent conveyance suit against
Beigel and the Respondent. However, in addition to placing
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i

the properties in trust, the Beigels had also obtained mortgages on them. The mortgages were executed
on October 10 and 24, and November 10 and 12, 1997. All four properties were foreclosed upon, so
that Beigel had nothing left from which the Selvy family could recover any portion of their judgment.
There was no evidence Respondent knew about the mortgages or played any part in obtaining them.

In a disciplinary proceeding, the Administrator has the burden of proving the misconduct charged by
clear and convincing evidence. In re Imming, 131 I11.2d 239, 250, 545 N.E.2d 715, 137 111. Dec. 62
(1989). Factual findings of the Hearing Board must be affirmed unless they are against the manifest
weight of the evidence. In re Witt, 145 I11.2d 380, 390, 583 N.E.2d 526, 164 Il1.Dec. 610 (1991);
Leonardi v. Loyola University, 168 I11.2d 83, 100, 658 N.E.2d 450, 212 I11.Dec. 968 (1995). Its legal
conclusions are not binding, but are subject to de novo review. In re Discipio, 163 I11.2d 515, 527, 645

N.E.2d 906, 206 111. Dec. 654 (1994).

We have reviewed the Hearing Board's factual findings and findings of misconduct. They are
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supported by the evidence and accordingly, these findings are affirmed. We turn now to the
Administrator's objections.

The Administrator first disputes the Hearing Board's finding that she did not present clear and
convincing evidence that Respondent violated Rule 1.2(d). The Hearing Board's analysis resulted in a
finding that there was no evidence that Respondent placed the property in trust to perpetuate a fraud.
We find that this is not the right analysis. The Hearing Board's legal conclusions are not binding, but
are subject to de novo review. In re Discipio, 163 I11.2d 515, 527, 645 N.E.2d 906, 206 Ill. Dec. 654
(1994).

The rule provides in part that "[a] lawyer shall not counsel a client to engage, or assist in conduct he
knows is criminal or fraudulent?." The first question for our consideration,
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therefore is whether Beigel's conveyance of the property was fraudulent. We analyze this issue
pursuant to the Illinois Uniform Fraudulent Transfer Act, (IUFTA), which provides in part that:

a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor?.if the
debtor made the transfer or incurred the obligation:

1) with actual intent to hinder, delay or defraud any creditor of the debtor; or

2) without receiving a reasonably equivalent value in exchange for the
transfer or obligation, and the debtor: * * *

(B) ?.reasonably should have believed that he would incur debts beyond his
ability to pay as they became due.

740 ILCS 160/5.

Courts have described such conveyances as those fraudulent in fact (740 ILCS 160/5 (a)(l)) and those
fraudulent in law (740 ILCS 160/5(a)(2)). The Administrator contends that Beigel's transfers are both.
The IUFTA suggests eleven factors that may be considered, among others, in determining whether an
actual intent to hinder creditors exists and the conveyance is fraudulent in fact, and many of them are
satisfied in this case. [FN3] However, the difference between a conveyance fraudulent in fact and one
fraudulent in law is that the latter requires a transfer for inadequate consideration. Wilkey v. Wax, 82

Ill. App. 2d 67, 70, 225 N.E.2d 813 (4th Dist. 1967). Fraud in law is presumed from the circumstances
if there is no consideration for the transfer of property. Id. Under a fraud in law theory, the actual
intent of Beigel is irrelevant. Under the provisions of IUFTA, we find that Beigel's transfer of the
properties was fraudulent in law, as it was a voluntary transfer, for which there was no evidence of
consideration, made while Beigel had a $1,750,000 judgment pending against him, and following the
transfer he had no assets with which to satisfy the judgment. See Casey National Bank v. Roan, 282 Ill.

App. 3d 55, 59, 668 N.E.2d 608, 218 111. Dec. 124 (4th Dist. 1996). Whether or not the transfers also
had the legitimate basis suggested by Beigel?his age, infirmity
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and desire to make handling his estate easier for his wife-is therefore of no concern. Adams v. Deem,
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296 Ill. App. 571, 579-80, 16 N.E.2d 817 (2"d Dist. 1938).

The second step in our analysis is to determine whether Respondent knew that he was assisting his
client in fraudulent conduct. The terminology section of the Illinois Rules of Professional conduct
defines "knowing" as "actual knowledge of the fact in question." There is no direct evidence that
Respondent had actual knowledge that this was a fraudulent transaction. However, the definition adds
that "[a] person's knowledge may be inferred from the circumstances." We must decide whether there
is clear and convincing evidence from which we may infer that Respondent knew he was assisting his
client in conduct fraudulent in law.

To determine whether actual fraud could be inferred from the circumstances in Wilkey v. Wax, the court
"looked to the sequence of events and the events themselves." 82 Ill. App.2d at 73, 225 N.E.2d 813.
Doing the same here, the evidence shows that Respondent knew of the judgment against Beigel, knew
the amount of the judgment, and knew the Selvys were attempting to collect it. Respondent testified
that he knew of no consideration involved in the transfer. He also knew that the transfer might violate
the provisions of the IUFTA, as he admitted in his answer that he advised Beigel of this. He presumed
that conveyance of the property into the trust would remove it from the Selvys' reach, which it appears
logical to assume was Herbert Beigel's primary intent.

However, a conveyance is neither fraudulent in law nor fraudulent in fact if the transferor retains
sufficient property to pay his debts. See Falcon v. Thomas, 258 Ill. App. 3d 900, 910-12, 629 N.E.2d

789 (4th Dist. 1994). There was no direct evidence that Respondent was aware at the time of the
transfer that these five pieces of property were Beigel's only assets and that placing them in trust would
leave him insolvent, and the Hearing Board chose not to
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make the inference that he knew. The Hearing Board ruled that the evidence did not "support the
conclusion that the Respondent placed the properties in trust in order to perpetrate a fraud" and that his
actions were not "criminal, fraudulent or intentionally deceitful." In support of this conclusion, the
Hearing Board pointed to evidence that the Respondent recorded the conveyance documents, made no
attempt to hide them from any judgment creditor, and advised his client that he would have to disclose
them at his citation examination. In determining whether the Hearing Board's factual findings are
against the manifest weight of the evidence, the issue is not whether we would have reached a different
conclusion, had we determined the facts in the first instance. Instead, a finding is against the manifest
weight of the evidence when an opposite conclusion is apparent or the finding appears unreasonable,
arbitrary or not based upon the evidence. Leonardi v. Loyola University, 168 111.2d at 106, 658 N.E.2d
450, 212 Ill. Dec. 968. While we might have reached the opposite conclusion, had we been making the
initial decision, we cannot say that the Hearing Board's finding that Respondent did not violate Rule
1.2(d) is against the manifest weight of the evidence.

Next, the Administrator argues that she presented clear and convincing evidence that Respondent
violated Rule 3.3(a)(6), which prohibits counseling or assisting a client in conduct a lawyer knew to be
illegal or fraudulent when "appearing in a professional capacity before a tribunal."

An attomey is entitled to reasonable notice of the misconduct he is alleged to have committed. In re

Smith, 168 I11.2d 269, 289, 659 N.E.2d 896, 213 Ill. Dec. 550 (1995). The critical issue is whether the
complaint reasonably informs Respondent of the conduct he must defend, and whether it states every
fact essential to prove the specific charged misconduct. In re Gerard, 132 I11.2d 507, 526, 548 N.E.2d
1051, 139 Ill. Dec. 495 (1989); In re Beatty, 118 I11.2d
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PAGE 10:

489, 499-500, 517 N.E. 1065, 115 Ill. Dec. 379 (1987). While Respondent raised no objection to the
charge on this basis, we are not clear what specific acts of his are alleged to violate Rule 3.3(a)(6).

Respondent took it to refer to his motion to vacate the judgment. His answer affirmatively stated that
he did not violate the rule as no wrongful acts were taken before a tribunal, he merely tried to quash the
summons and vacate the judgment. However, when questioned at oral argument, counsel for the
Administrator replied that his office interpreted the rule to apply to conduct in a litigation setting, i.e.,
circumstances other than appearing in court. Evidently, then, it refers to either Respondent's failure to
correct the deposition testimony, when Beigel denied having transferred any property, or Respondent's
preparation of the land trust documents. It is apparent from the Report and Recommendation that the
Hearing Board believed that it referred to the former.

A tribunal is defined as "the seat of a judge, the place where he administers justice?.a judicial court."

Black's Law Dictionary 1350 (5th Ed. 1979). The Administrator does not suggest, and we are unable to
find a situation where a violation of Rule 3.3(a)(6) was found based on conduct so remote from the
tribunal. While filing documents containing a false statement, (as opposed to actually appearing before
the court), violates the rale, e.g., In re Ingersoll, 186 I11.2d 163, 710 N.E.2d 390, 237 Ill. Dec. 760
(1999), the case law appears to require a stronger connection to the "tribunal" itself than is present here.
Therefore, the Hearing Board's determination that the Administrator did not present clear and
convincing evidence that Respondent counseled or assisted a client in conduct a lawyer knew to be
illegal or fraudulent when appearing in a professional capacity before a tribunal was not against the
manifest weight of the evidence.

PAGE 11:

We turn now to the proper sanction. The Hearing Board's recommendation as to discipline is advisory

only. Imming, 131 I11.2d at 260, 545 N.E.2d 715, 137 Ill.Dec. 62. In making its own recommendation,
the Review Board must consider each case, based on its own particular facts and circumstances, while
keeping in mind that the purpose of discipline is not to punish the individual respondent, but to protect
the public, to maintain the integrity of the profession and to protect the administration of justice from
reproach. In re Timpone, 157 111.2d at 197, 623 N.E.2d 300, 191 Ill. Dec. 55. Aggravating and

mitigating factors are relevant. Witt, 145111.2d at 398, 583 N.E.2d 526, 164 111. Dec. 610.

We have considered the cases relied upon by the Hearing Board in reconunending a reprimand.
Respondent cannot claim a lack of expertise as reason for his misconduct, like the Respondent in In re

Doss, 94 CH 220 (1995), as real estate was one of the areas of concentration of his practice. This also is
not a case where ultimately no harm resulted from Respondent's poor judgment, as was the case in In

re Davila, 99 CH 108(2000), In re Lee, 96 SH 655 (1996) and In re Snell, 88 CH 175 (1990).

Respondent, an officer of the court, counseled his client that his intended actions would violate the
court's order and possibly the law, and then assisted him in doing so. The end result was that seven
people who had each suffered injury worth a quarter of a million dollars were unable to collect dollar
one, and we agree with the dissenting member of the Hearing Board panel that this should be taken into
account. Such conduct has "brought the legal profession?.[in]to disrepute and made it the subject of
castigation." See In re Trezise, 118 I11.2d 346, 351, 515 N.E.2d 80, 113 111. Dec. 271 (1987).
Respondent does not help himself by attempting to lay blame on the plaintiffs' attorneys for failing to
record the judgment or to do "whatever they should have done to prevent subsequent conveyances."

PAGE 12:
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We consider in mitigation Respondent's more than 36 years in practice with no other discipline
imposed, and the testimony that his character and reputation were of the highest. We note also that his
misconduct was not for personal gain, as he received no fee for his services. Under the circumstances,
we find that a thirty-day suspension is warranted to satisfy disciplinary requirements, and we urge
counsel who find themselves in Respondent's position in the future heed the advice of the Appellate
Court:

Every lawyer has had the experience of being importuned at one time or another by frantic clients who
wish to be stripped of their properties and have them shed in favor of spouses, relatives or friends.
Such generosity is rightly suspect for largess is not the way of the world. A little friendly cross-
examination to plumb the depths of motive quite often brings forth the intelligence that the client has
been sued, or rather, is about to be sued?.Wilkey v. Wax, 82 111. App. 2d at 69, 225 N.E.2d 813.

For all of the foregoing reasons we affirm the Hearing Board's factual fmdings and findings of
misconduct, and recommend that Alan Sheldon Levin be suspended from the practice of law for thirty
days.

Respectfully submitted,

Cheryl I. Niro
Thomas A. Zimmerman, Jr.

DATED: April 16, 2004

Lefstein, Stuart R., Panel Member, concurring in part:

I concur in the Report and Recommendation of the majority, both as to its affirmance of the Hearing
Board's findings and its recommendation of a thirty day suspension.
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I write separately, however, to express my misgivings about the majority's finding that the Hearing
Board did not perform "the right analysis" under Rule 1.2(d). That finding stems from the Hearing
Board's determination that the evidence did not "support the conclusion that Respondent placed the
properties in trust in order to perpetrate a fraud." The majority read that statement as meaning that the
Hearing Board had required that the Respondent, and not just the client, perpetrate fraud in order to
have a violation of the rule.

The majority is, of course, correct in observing that the rule literally requires only that the lawyer
know his client is engaging in fraudulent conduct. The rule does not, in terms, require that the lawyer
also be acting fraudulently in order to have a violation.

But, in giving due deference to the Hearing Board, I believe that it implicitly concluded that
Respondent did not "know" his client was engaging in fraudulent conduct, assuming for the sake of
argument that such conduct occurred. This implicit conclusion is apparent because, in my judgment, if
a lawyer possesses "actual knowledge" that his client is engaging in fraudulent conduct and then
assists him in that conduct, he would have joined with the client to "perpetrate a fraud."
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As a result, a de novo evidentiary analysis under the Illinois Uniform Fraudulent Transfer Act (740
ILCS 160/5) was unnecessary. [FN4] Instead, I would simply affirm the Hearing Board on the basis of
its core factual findings that Respondent did not "know" his client was engaging in fraudulent conduct
if such was the case and that "Respondent's conduct was not motivated by anything other than poor
judgment."

The Hearing Board arrived at these conclusions after observing and listening to Respondent, with the
Chair of the panel specifically asking him why he prepared the documents,
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knowing that the citation to discover assets prohibited the transfers. Respondent replied, "I wouldn't be
here, I suppose, if I could answer that." He then explained further:

I believed, first of all, that, number one, the judgment was go- ing to be vacated, or if not,
that it would be fuIly disclosed at the time of the citation that he was?intended to give if
he lost the motion.

There was no intent to violate what I felt the spirit of the citation would be; in other
words, no intent to hide anything.

I felt that Mr. Beigel's reasons for making the?or request- ing the transfer were legitimate.
I also felt that the judgment creditor could not be harmed by this transaction because I
presumed since the judgment had been entered in '95, that they had filed a memorandum
of judgment and they had done whatever they should have done to prevent subsequent
conveyances, anyway. In other words, this transfer into the citation?into the trust would
not have prejudiced the judgment creditor because of all those factors.

Earlier, when called by the Administrator, Respondent had testified in part as follows:

Well, he felt it was very important to him to make this transfer. Mr. Beigel was 83, 84
years old and was not in the best of health. He was walking, shuffling along. He had a
serious leg injury a year or two prior to that and he was with a walker and he was no
longer able to take care of the properties that he owned in the depressed areas.

As a result, his wife was, in fact, collecting the rents and oversee- ing the properties and
the contact person. And he believed at that point that he wanted her to be protected in case
something happened to him.

He was feeling mortal at that time. He wasn't?his health wasn't the best. And he wanted to
make sure his wife didn't have the expense of probate. And she, if it was put into a land
trust, would be the beneficial owner. But he also said if something happens to her, I want
to be the successor beneficiary.

The Hearing Board obviously accepted Respondent's testimony, observing "that he presented
reasonable explanations for his conduct," even though the Board did not condone it.

PAGE 15:

Unfortunately, lawyers often act improperly as a result of "poor judgment," as in this case, or even bad
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or terrible judgment. Every case of lawyer impropriety does not result from "actual knowledge" of a
client's fraud or criminal conduct. -

At oral argument counsel for the Administrator disavowed any claim that a lawyer's transfer of
property, by itself and without more, in the face of a citation's prohibition, would automatically trigger
a Rule 1.2(d) violation. The issue of credibility and the drawing of inferences as to what Respondent
knew or didn't know was for the Hearing Board. Kokinis v. Kotrich, 81 I11.2d 151, 154, 407 N.E.2d 43,
40111. Dec. 812 (1980); In reDemuth, 126 Ill.2d 1, 12, 533 N.E.2d 867, 871, 127 Ill. Dec. 785 (1988).

As a result, the Hearing Board's determination that clear and convincing evidence was lacking in
establishing a Rule 1.2(d) violation was not against the manifest weight of the evidence. I therefore
concur with the majority in its affirmance of the Hearing Board's findings.

Respectfully submitted,

Stuart R. Lefstein

FNl: Unless otherwise indicated, all citations to Rules are to the Illinois Rules of Professional Conduct.

FN2: Deborah A. Selvy, et al., v. Herbert A. Beigel, et al., Circuit Court of Cook County case number 90 CH 07362.

FN3: As Beigel testified that he and his wife managed their household and fmancial affairs together, it could be argued
that he retained possession and control over the property after the transfer. He was also the successor beneficiary of the
trust. (740 ILCS 160/5(b)(2)) The transfer was made after Beigel had a $1.75 million judgment entered against him. (740
ILCS 160/5(b)(4)) The transfer was of essentially all of Beigel's assets. (740 ILCS 160/5(b)(5)) The value he received was
not equivalent to the value of the assets transferred, as he received no consideration. (740 ILCS 160/5(b)(8)) Beigel
essentially became insolvent after the transfer. 740 ILCS 160/5(b)(9)) The transfer did not occur shortly after the debt was
incurred, (740 ILCS 160/5(b)(10)), but it was shortly after Beigel learned the plaintiffs were attempting to collect it.

FN4: No such analysis had been performed by either the Hearing Board or the parties in the proceedings below, and the
record reveals that the issue of Beigel's fraud was to be litigated in a separate civil suit. Additionally, Respondent argued in
his appellate brief that a violation of the cited statute could not be considered, as the complaint predicated misconduct
solely on a violation of the prohibition contained in the citation to discover assets, not the Fraudulent Transfer Act. He

further argued that the Administrator had changed her argument on appeal to include that act.
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c
Supreme Court of New Jersey.

In the Matter of John P. BREEN, an Attorney at Law.
Jan. 9, 1989.

SYNOPSIS

hi attocney disciplinary proceeding the Supreme
Court held that numerous ethical violations warrant
disbarment.

Disbannent ordered.

West Headnotes

[1] Attorney and Client 45 4C=,59.8(1)

45 Attomey and Client
451 The Office of Attomey

451(C) Discipline
45k59.1 Punishment; Disposition

45k59.8 Public Reprimand; Public
Censure; Public Admonition

45k59.8(1) k. In General. Most
Cited Cases

(Formerly 45k58)
Representing wife and husband in divorce matter
breaching client confidentiality, failing to avoid ap-
pearance of impropriety, improperly communicat-
ing with unrepresented, adverse party, and refusing
to deliver proceeds to which former wife is entitled
from sale of marital home warrant more than public
reprimand. Code of Prof.Resp., DR 2-106, DR
4-101, DR 7-104, DR 9-101, DR 9-102(B)(4).

[2] Attorney and Client 45 C^38

45 Attorney and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k38 k. Character and Conduct. Most
Cited Cases

Page I

Fraudulently preparing, executing, and recording
four mortgages against residence in attempt to de-
fraud judgment creditor or approving or directing
that action by another person, transferring title to
residence to attomey's female companion, failing to
appear at hearings, failing to comply with court or-
der on production of documents, and causing war-
rants to be issued for arrest violate disciplinary pro-
hibitions against dishonesty and fraud, adversely
reflect on fitness to practice law, prejudice adminis-
tration of justice, violate prohibition against crimin-
al act adversely reflecting on honesty or fitness as
lawyer, or violate prohibition against violation of
disciplinary rule through acts of another. Code of
Prof.Resp., DR 1-102(A)(1, 3-6), DR 7-102(A)(8);
RPC 8.4(a-d).

[3] Attorney and Client 45 OD=,38

45 Attomey and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k38 k. Character and Conduct. Most
Cited Cases
Misrepresenting existence of agreement between
client and landlord at hearing, producing false, un-
signed agreement between client and landlord, fil-
ing fraudulent notice of appeal, and communicating
directly with landlord with knowledge of its repres-
entation by counsel violate prohibition against as-
sisting client in fraudulent conduct; requirement to
advise client of limitations on conduct under rules
of professional conduct; rules goveming candor to-
ward tribunal; prohibition against falsified evid-
ence; prohibition against communication with per-
son represented by counsel; adversely reflect on
honesty or fitness as lawyer; involve dishonesty,
fraud, deceit, or misrepresentation; and violate pro-
hibition against violating professional rules through
acts of another. RPC 1.2(d, e), 3.3(a)(1, 2, 4, 5), (c,
d), 3.4(b), 4.2, 8.4(a-c).

[4] Attorney and Client 45 C=44(1)
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45 Attorney and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k44 Misconduct as to Client
45k44(1) k. In General. Most Cited

Cases
Neglecting to prepare written agreement on client's
assumption of liabilities of equipment lessee, fail-
ing to fulfill promise to represented lessees to file
answer to lessor's action for payments, and failing
to file motion to vacate default judgment against
lessees go beyond conflict of interest and neglect
and are fraud against innocent lessees. RPC 1.1(a),
1.2(a), 13, 1.4, 1.7(a), 3.2, 8.4.

[51 Attorney and Client 45 C--'^44(2)

45 Attorney and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k44 Misconduct as to Client
45k44(2) k. Misappropriation and

Failure to Account. Most Cited Cases
Refusing promptly to deliver to client funds which
client is entitled from sale of marital home violates
disciplinary rule on prompt payment of funds, even
though funds are ultimately released pursuant to
court order. Code of Prof.Resp., DR 9-102(B)(4).

[61 Attorney and Client 45 °C.=^,21.5(1)

45 Attorney and Client
451 The Office of Attorney

45I(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests

45k21.5 Particular Cases and Problems
45k21.5(1) k. In General. Most

Cited Cases
Representing husband and wife in divorce is imper-
missible conflict of interest. Code of Prof.Resp.,
DR 5-105.

[71 Attorney and Client 45 C=44(1)
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45 Attorney and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k44 Misconduct as to Client
45k44(1) k. In General. Most Cited

Cases

Attorney and Client 45 4D;-->44(2) .

45 Attorney and Client
451 The Office of Attomey

451(C) Discipline
45k37 Grounds for Discipline

45k44 Misconduct as to Client
45k44(2) k. Misappropriation and

Failure to Account. Most Cited Cases
Failing to take appropriate action to institute suit
and to protect chents' interests, failing to carry out
contracts of employment, misrepresenting status of
actions, ignoring clients' legitimate request about
status of cases, failing to maintain property and re-
cords received from client, and failing to tum over
file when requested exhibit pattern of neglect, viol-
ate rule on zealous representation, violate rule on
handling client property, prejudice administration
of justice, adversely reflect on fitness to practice
law, or violate rules on scope of representation and
communication with client. Code of Prof.Resp., DR
1-102(A)(1, 5, 6), DR 6-101(A)(3), DR
7-101(A)(1-3), (B)(1), DR 7-102(A)(8), DR
9-102(B)(1, 3, 4); RPC 1.2-1.4, 8.4.

[81 Attorney and Client 45 ^43

45 Attorney and Client
451 The Office of Attorney

451(C) Discipline
45k37 Grounds for Discipline

45k43 k. Contempt of Court. Most
Cited Cases
When attomey shows disrespect to ethics commit-
tee, attorney shows disrespect to New Jersey Su-
preme Court.

[9] Attorney and Client 45 4D=z>59.14(1)
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45 Attomey and Client
451 The Office of Attomey

451(C) Discipline
45k59.1 Punishment; Disposition

45k59.14 Disbarment; Revocation of
License

45k59.14(1) k. In General. Most
Cited Cases

(Formerly 45k58)
Pattem of neglect, disregard for court orders, dis-
regard for ethics process, other ethical violations,
and continuing, ongoing, consciously planned
course of conduct involving deceit and dishonesty
warrant disbarment. Code of Prof.Resp., DR
1-102(A)(1, 3-6), DR 5-105, DR 7-102(A)(8), DR
9-102(B)(4); R. 1:19-6; RPC 1.2(d, e), 3.3(a)(1, 2,
4, 5), (c, d), 3.4(b), 4.2, 8.1(b), 8.4(a-d).

ORDER

**106 *524 This matter coming before the Court on
an order to show cause why JOHN P. BREEN of
PLAINFIELD should not be disbarred or otherwise
disciplined, and said JOHN P. BREEN having
failed to appear before this Court on the return date
of said order to show cause, and good cause appear-

ing;

It is ORDERED that the report of the Disciplinary
Review Board recommending that respondent be
disbarred is hereby adopted; and it is

*525 ORDERED that JOHN P. BREEN be dis-
barred and that his name be stricken from the roll of
attorneys of this State, effective immediately; and it
is

ORDERED that JOHN P. BREEN be and hereby is
permanently restrained and enjoined from practi-
cing law; and it is further

ORDERED that respondent reimburse the Ethics
Financial Committee for appropriate administrative
costs; and it is further

ORDERED that respondent comply with Adminis-
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trative Guideline 23 of the Office of Attorney Eth-
ics dealing with disbarred attorneys.

APPENDIX

Decision and Recommendation ofthe Disciplinary
Review Board

This matter is before the Board based on 13 pre-
sentments filed by the District XII (Union County)
Ethics Committee and one presentment filed by the
District V-C (Essex County) Ethics Committee.

The Haupt Matter

This matter arose out of a Michigan judgment ob-
tained by Marv Haupt ("grievant") against respond-
ent. By way of background, on November 5, 1976,
grievant filed an action in Michigan based upon a
financing transaction with a certain corporation,
whereby the latter was to obtain fmancing for a
coal mining operation in West Virginia. Grievant
paid the corporation the sum of $10,890.00, to be
held in escrow by respondent, the corporation's
New Jersey attorney. When the corporation failed
to secure the fmancing, grievant requested the re-
turn of the monies in escrow. They were not re-
turned. Grievant then filed an action against the
corporation and respondent for restitution and dam-
ages based on fraud, conspiracy and other related
grounds.

*526 Upon being served with the summons and
complaint, respondent forwarded them to the client
corporation without further action because he
"knew they had nothing to do with [me]." Respond-
ent did not file an answer, thereby causing a default
to be entered against him. Respondent then moved
to set aside the default, but failed to appear on the
return date of the motion. On May 18, 1977, a de-
fault judgment was entered in the Michigan action
against respondent in the amount of $6,943,102.70,
on proofs by expert testimony as to grievant's dam-
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ages, including interests and costs. The basis for the
judgment was fraud, conspiracy to defraud, materi-
al misrepresentation and breach of trust agreement.

Respondent next filed a mot3on to vacate the de-
fault judgment and to dismiss the matter for lack of
jurisdiction. On October **107 6, 1977, the court
granted the motion to set aside the default judgment
and scheduled the matter for trial, subject to re-
spondent's payment of $4,000.00 in attomey's fees
which, the court found, resulted from respondent's
"negligence and obtuseness in the case." Respond-
ent never paid the counsel fees.

On November 9, 1977, the default judgment was re-
instated and grievant sought to enforce the
Michigan judgment in New Jersey. By order dated
October 10, 1980, the New Jersey court ruled that
the Michigan judgment was entitled to full faith and
credit and entered a judgment against respondent in
the amount of $6,943,102.70, together with interest
from May 18, 1977. Respondent did not appeal said
order.

On August 14, 1980, or less than two months be-
fore the entry of the New Jersey order recognizing
the Michigan judgment, four mortgages were recor-
ded against his Plainfield house. The first mortgage
was given to Dorothy Hammer, believed to be re-
spondent's female companion; the second was given
to Donald Frandsen, an old friend of respondent's;
the third was given to Theresa and Dominick
Giordano, respondent's sister and brother-in-law;
and the fourth was given to respondent's brother,
Thomas Breen, Jr. Furthermore, a title search re-
vealed*527 a deed from respondent to Dorothy
Hammer, dated March 10, 1980 but recorded on
September 29, 1980, only 21 days before the New
Jersey judgment was docketed.

On December 4, 1984, the court ordered respondent
to attend a supplementary proceeding and to pro-
duce all relevant documentation. Respondent did
not appear.

On February 1, 1985, the court ordered respondent
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to appear before it on March 1, 1985, to show cause
why he should not be held in contempt. Again, re-
spondent did not appear. Whereupon the court
signed a wan-ant for respondent's arrest.

Respondent was arrested on June 17, 1985. He was
ordered to testify at the supplementary proceeding
and to fumish all requested documents to grievant's
attorney. Although he appeared, respondent failed
to bring any documents. He testified that he had no
office records, other than notes in his checkbook.
He was unable to produce proof of any considera-
tion for the mortgages and the deed. At a prior de-
position, his sister and brother-in-law testified that
they had no knowledge of a mortgage in their name
against respondent's house.

A further hearing was scheduled for July 2, 1985.
Once again, respondent did not appear. Although
forther warrants for his arrest have been signed, it
appears that respondent has successfully evaded
them.

The district ethics committee hearing was held on
May 22, 1986. Respondent did not appear. The pan-
el report found that respondent had violated RP.C.
8.4 through acts of "misconduct of the most egre-
gious nature," by committing fraud and conspiring
to commit fraud against grievant in the Michigan
matter; by failing to return grievant's deposit; by
failing to respond to court orders and to appear at
supplementary proceedings; by being arrested for
breach of court orders; by failing to provide docu-
ments, pursuant to court orders; by illegally placing
mortgages against his home in order to defraud*528
a judgment creditor; and by illegally transferring
his house, for no consideration, to defraud a judg-
ment creditor.tT"

FNI. At the committee hearing, reference
was made to a possible ethical infraction
arising out of respondent's appearance in
the Berger matter at a time when he was
ineligible to practice law for failure to pay
the Client Security Fund. The committee
concluded that the record before it did not
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support a fmding of an ethical violation.
For similar reasons, the Board is unable to
reach a conclusion in this regard.

The committee submitted a unanimous presentment
and recommended that, on the Haupt matter alone,
respondent be disbarred.

The Berger Matter

Complainant, Daniel E. Berger, is an attomey-
at-law of the State of New Jersey. On April 3, 1985,
complainant represented his father's corporation,
Lakechef, Inc. ("LakecheP'), as landlord, in a ten-
ancy matter**108 to evict respondent's client, Main
Answer, Inc. ("Main Answer"), for failure to pay
rent.

At the tenancy proceeding, respondent made false
statements to the court conceming the amount of
rent due by Main Answer. Specifically, respondent
produced an agreement between Lakechef and Main
Answer which purported to set off certain credits
against the rent. The agreement, which was un-
signed by Lakechef, was false. It was prepared by
respondent or by someone at his direction, with his
consent or approval. With the knowledge that it
was false, respondent introduced it into evidence at
the tenancy proceeding. Nevertheless, the court
granted ajudgment of eviction on that date.

On the next day, April 4, 1985, respondent filed a
bankruptcy petition in behalf of Main Answer,
thereby causing an automatic stay of the eviction.
On May 22, 1985, complainant filed a motion in the
bankruptcy court seeking a lift of the automatic
stay, on the ground that the eviction had been
ordered prior to the filing of the bankruptcy peti-
tion. The motion sought, also, to compel Main An-
swer to pay rent during the pendency of the bank-
raptcy.

*529 On the return date of the motion, respondent
misrepresented to the bankruptcy judge that the rent
due was $275.00 per month when, in tmth, Main
Answer had previously made payments in the
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amount of $500.00 per month.*T2 Respondent
misrepresented, also, that Main Answer was en-
titled to certain credits.

FN2. One of the $500.00 checks had been
returned for insufficient funds. Lakechef
then filed a complaint in the municipal
court charging Main Answer with issuing a
bad check. The complaint was ultimately
dismissed.

In view of the conflicting statements concerning the
amount of rent, the bankruptcy judge adjoumed the
matter in order to conduct a hearing on that issue.
He ordered, however, that Main Answer continue to
pay the least amount of rent due, $275.00 per month.

On July 13, 1985, a new bankruptcy judge heard
the matter.^' Once again, respondent made seri-
ous misrepresentations to the court. Specifically, he
falsely stated that the prior bankruptcy judge had
ruled on the matter and had denied the motion to
lift the automatic stay. The new judge, however,
had reviewed the record prior to the hearing. In
spite of respondent's misrepresentation, the judge
lifted the automatic stay and granted complainant's
motion to have Main Answer evicted.

FN3. The prior banlmtptcy judge had re-
tired by that date.

On August 6, 1987, respondent filed with the
county clerk a false document purporting to be a
Notice to Stay Execution of Removal Pending Ap-
peal. Said document was designed to mislead the
authorities and to prevent them from carrying out
the eviction.

Nevertheless, the eviction began at 11:00 a.m. on
August 21, 1984. At noon, respondent telephoned
the clerk's and the constable's offices to advise
them that he had obtained an order from a federal
court staying the eviction. By the time the clerk's
office contacted the constable, however, the evic-
tion had been completed.
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*530 Respondent had, in fact, obtained a two-day
stay of the eviction, at which time he misrepresen-
ted to the court that he had given notice of his ap-
plication to the complainant, his adversary in the
matter. The stay, however, was not granted until
4:30 p.m., hours after respondent telephoned the
clerk's and constable's offices.FN4

FN4. Complainant and the county officials
were subsequently sued by Main Answer,
this time represented by different counsel,
for wrongful eviction. Coincidentally, the
same federal judge heard the matter. The
suit against complainant was dismissed on
motion for summary judgment.

Thereafter, respondent filed a lawsuit in behalf of
Main Answer against Lakechef for malicious pro-
secution in violation of civil rights, stemming from
the municipal court complaint on the $500.00 bad
check. Lakechef was represented by attorneys for
its insurance carrier. Although aware that Lakechef
was represented by counsel, respondent communic-
ated directly with principals**109 of Lakechef by
sending letters and serving interrogatories on

Lakechef.

The hearing before the district ethics committee
took place on January 14, 1986. Respondent did not
appear. Following the conclusion of the hearing, the
committee found that respondent had been guilty of
unethical conduct, in violation of RP.C. 1.2(a),

RP.C. 3.2, RP.C. 3.3(a), RP.C. 3.4, RP.C. 4.1,
RP.C. 4.2 and RP.C. 8.4. Specifically, the commit-
tee concluded that respondent had made serious
misrepresentations to three judges; had filed a
fraudulent notice of appeal; had introduced false
documents into evidence and made fraudulent state-
ments on behalf of his client; had failed to make
reasonable efforts to treat the court and other attor-
neys with reasonable courtesy and consideration;
had knowingly made false statements of material
fact or law and offered evidence which he knew to
be false; had falsified evidence; had made false
statements of material facts to third persons; had
communicated directly with an adverse party rep-
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resented by counsel; and had committed *531 nu-
merous acts of misconduct. The committee recom-
mended that a presentment be brought against re-
spondent.

The Patria and Burrell Matter

In February 1984, Daniel Patria, Sr. and Darlene
Burrell ("grievants"), uncle and niece, formed a
corporation ("Darlynn"), the purpose of which was
to operate a telephone answering service. Grievants
were officers of Darlynn. Darlynn had signed an
agreement with Atlantic Telephone Service, Inc.
("Atlantic") to install and lease an answering ser-
vice system.

In March 1984, Darlynn entered into an oral agree-
ment with Main Answer, Inc. ("Main Answer"),
whereby the latter assumed all of Darlynns liabilit-
ies and obligations, including those under the lease
agreement with Atlantic. Grievants remained with
Darlynn under an employment contract. The pre-
paration of the written agreement was assigned to
respondent, who was Main Answer's in-house attor-
ney. Grievants were umepresented by legal coun- sel.

In January 1984, Atlantic informed grievants that
the lease was considered terminated for failure to
make payments. Main Answer had not made the
lease payments, as required by its oral agreement
with Darlynn. Neither had respondent prepared the
written agreement.

In October 1984, Atlantic served grievants with a
summons and complaint, with Atlantic demanding
payment and replevin of the equipment. Grievant
then contacted respondent, who acknowledged that
it was Main Answer's responsibility to make the
lease payments and informed grievants that he
would assume their representation in the litigation.
Accordingly, grievants turned over to respondent
the summons and complaint, relying on his promise
to undertake their representation.

In January 1985, grievants discovered that respond-
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ent had failed to answer the complaint, thereby
causing a default judgment to be entered against
them, together with a writ of replevin. Grievants
immediately contacted respondent, who acknow-
ledged his failure to file an answer and assured
grievants*532 that he would forthwith file a motion
to vacate the default judgment against them.

In spite of his promise, respondent neglected to file
the motion, as a result of which Atlantic recovered
monies and equipment from grievants. Ultimately,
grievants were forced to appear pro se before the
court, in order to set aside the defaultjudgment.

The district ethics committee hearing was held on
July 16, 1986. Respondent did not appear. At the
conclusion of the hearing, the committee found
that, by representing Darlynn and Main Answer, re-
spondent had created a defmite conflict of interest,
without any disclosure to grievants. The committee
found, also, that he had acted against grievants' in-
terests by favoring Main Answer and neglecting to
act diligently and competently on grievants' behalf
hi addition, the committee found that respondent
had failed to communicate with grievants about the
status of the litigation, all to grievants' deniment.
The committee concluded that respondent had viol-
ated **110 RP.C. 1.1(a), RP.C. 1.2(a), RP.C. 1.3,

RP.C. 1.4, R.P.C. 1.7(a), R.P.C. 3.2 and RP.C.
8.4. The panel report revealed the committee's
grave concern with respondent's ethical infractions.
It stated "[i]t should be noted that the committee
[is] extremely disturbed by the actions of Mr. Breen
in this particular matter and that the miscondut in
this particular case constituted more than negli-
gence but gross misconduct and intentional wrong-
doing on behalf of his clients. Essentially his ac-
tions constituted a fraud upon two innocent parties,
namely Patria and Burrell." The committee recom-
mended that a presentment be brought against re-
spondent.

The Doley Matter

[1] In November 1977, Carolyn Doley, now known
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as Carolyn Lombardi ("grievant"), engaged re-
spondent to institute a divorce action against her
then husband, who had been respondent's client
from 1971 to 1975. In 1975 or 1976, respondent
had also represented grievant in a matrimonial mat-
ter against *533 her first husband. In spite of the
fact that respondent had represented both parties on
prior occasions, he undertook to represent them in
their divorce settlement. At no time did respondent
advise grievant of a potential or actual conflict of
interest arising out of the dual representation.

Ultimately, grievant retained new counsel. Re-
spondent refused to release her share of the net pro-
ceeds of the sale of the marital home, which pro-
ceeds he was holding in escrow, demanding that
grievant pay him the sum of $2,500.00 from the es-
crowed proceeds. Grievant then instituted an action
against respondent for the release of the escrow
funds.

The matter was decided in favor of grievant. The
court ruled that respondent had committed a tor-
tious act of conversion by asserting control of es-
crowed funds belonging to grievant. Eventually, re-
spondent released the funds to grievant, albeit with
considerable delay.

The hearing before the district ethics committee
took place on May 14, 1985. At the end of griev-
ant's testimony, respondent requested an adjourn-
ment to afford him the opportunity to obtain legal
representation. He advised the committee that he
would have to make an application for the appoint-
ment of an attorney, in view of his indigent status.
The committee granted an adjournment. No applic-
ation, however, was ever made. The committee
made numerous attempts to contact respondent by
telephone and by letters, advising him that, unless
an attomey were appointed, the matter would pro-
ceed without him. Respondent never replied. At the
conclusion of the second hearing, the committee
found that respondent had violated DR 2-106, DR
9-101, DR 7-104 and DR 4-101. Specifically, the
committee concluded that respondent had been
guilty of overreaching; had communicated with a
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party of adverse interest who was not represented
by counsel; had breached the confidentiality of an
attomey/client relationship; and had failed to avoid
the appearance of impropriety. The committee re-
commended that respondent be publicly reprim-
anded.

*534 MATTERS INVOLVING PATTERN OF
NEGLECT

1. The Van Arsdale Matter

In November 1980, Barbara Van Arsdale
("grievant") contacted respondent for legal repres-
entation in connection with the institution of a per-
sonal injury action in her behalf. She met with re-
spondent, for the first time, in December 1980. At
that time, respondent advised her to obtain any
medical records concerning her injuries. She did so.
At a subsequent meeting with respondent, in July
1981, grievant submitted all medical records, bills
and a narrative of her injuries, as instructed by re-
spondent.

During the remainder of 1981 and the early part of
1982, grievant contacted respondent at least 20
times in order to obtain infonnation about the status
of her matter. On two occasions only did respond-
ent return her telephone calls.

In August 1982, respondent informed grievant that
he had received an offer from the insurance com-
pany in the amount of $25,000.00. Said offer, actu-
ally made in March of 1982 and rejected by re-
spondent, **111 was never communicated at the
time to grievant, in writing or orally.

On October 29, 1982, two days before the statute of
limitations was to run, respondent filed a com-
plaint. It was not until sometime in 1983 that he
forwarded to grievant a copy of the complaint,
which was not stamped.

In June 1984, the matter was scheduled to be con-
sidered by an early settlement panel. Upon contact-
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ing the clerk's office, grievant was advised that the
matter was about to be dismissed as a result of re-
spondent's failure to provide proof of service on
certain defendants. When grievant contacted re-
spondent, he told her that the clerk was a "liar."

In November 1984, grievant demanded that re-
spondent immediately turn the file over to her so
that she could obtain new counsel. Respondent
complied, but several weeks later. Numerous im-
portant original documents were missing from the
*535 file. Grievant's new counsel made numerous
attempts to obtain the remainder of the file from re-
spondent, all to no avail. New counsel was forced
to obtain a court order requiring respondent to re-
lease the entire file. Respondent ignored the court
order. In late 1985, new counsel settled the matter
for $34,875.00.

The district ethics committee hearing was held on
December 13, 1985. Respondent failed to appear.
The committee concluded that respondent had viol-
ated DR 7-10l(A)(l), (2), (3), DR 7-101(B)(1), DR

1-102(A)(1), (5), (6), DR 9-102(B)(1), (3), (4), DR

7-102(A)(8) and superseding R.P.C. 1.2., RP.C.

1.3, R.F.C. 1.4 and RP.C. 8.4. Specifically, the
committee found that respondent had failed to seek
the lawful objectives of the client through reason-
able, available means; had failed to act with due di-
ligence and to maintain property and records re-
ceived from the client; had failed to turn over the
file when requested; had failed to carry out his con-
tract of employment, to the client's prejudice; had
failed to keep the client reasonably informed as to
significant matters that affected her case; had en-
gaged in conduct prejudicial to the administration
of justice; and had been guilty of illegal conduct.
The committee recommended that a presentment be
brought against respondent.

2. The Gross Matter

In May 1982, Herbert Gross ("grievant") consulted
with respondent about the institution of an employ-
ment-related action in his behalf. At respondent's
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request, grievant paid him a retainer of $750.00.
Between June 1982 and December 1983, grievant
telephoned respondent 50 to 60 times in an attempt
to obtain information about the status of his matter.
On the very few occasions that respondent returned
his calls, grievant was informed that the matter was
not progressing because respondent was "busy
renovating his house," "in court," or "working with
diamond merchants in Michigan."

*536 In December 1983, when grievant consulted
with another attomey, he was advised that the stat-
ute of limitations had run. It appears that the cause
of action consisted of libel, slander or defamation,
which carries a one-year statute of limitations fT'5

FN5. Grievant also consulted respondent
with respect to a lawsuit against the union
of which grievant was a member. It was
grievant's belief that various members of
the union were misappropriating funds.
The committee dismissed this charge
against respondent on the basis of insuffi-
cient evidence to support a fmding of un-
ethical conduct.

A hearing was held before the ethics committee on
December 13, 1985. Respondent failed to appear.
The committee concluded that respondent had
failed to represent his client zealously; had failed to
act with due diligence, thereby causing the statute
of limitations to run; had failed to communicate
with the client; had failed to discuss the matter with
the client to enable him to make an infonned de-
cision regarding representation by other counsel;
and had been guilty of misconduct. Accordingly,
the Committee found that respondent had violated
DR 7-101(A)(1), (2), and (3), DR 9-102(B)(4), DR
1-102(A)(1), (5), (6) and superseding RP.C. 1.2(a),

R.P.C. 1.3, RP.C. 1.4 and R.P.C. 8.4. The commit-
tee recommended**112 that a presentment be
brought against respondent.

3. The Stevens Matter
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In February 1984, Wanda M. Stevens ("grievant")
retained respondent to represent a friend who was
incarcerated at that time. The representation con-
cerned certain unpaid sales taxes by a candy store
owned by grievant's friend.

Shortly thereafter, grievant paid respondent a cash
retainer of $600.00 and submitted the essential doc-
uments requested by respondent to start the litiga-
tion. She did not hear from respondent again, in
spite of her numerous attempts to reach him.

In October 1984, grievant retained new counsel,
who requested that respondent turn over the file to
him. One year later, in *537 October 1985, re-
spondent still had not released the file. New coun-
sel was then forced to file an order to show cause,
which was granted. Respondent ignored the court
order, thereby precluding grievant from pursuing
the matter and from complying with the state tax re-
porting services.

At the conclusion of the district ethics committee
hearing, which respondent did not attend, the com-
mittee found that respondent had violated DR
7-101(A)(I), (2), (3), DR 1-102(A)(1), (6), DR

7-102(A)(8) and superseding R.P.C. 1.2(a), R.P.C.

1.3, RP.C. 1.4 and RP.C. 8.4. Specifically, the
committee concluded that respondent had failed to
communicate with the client, the client's new coun-
sel and the court; had failed to file a tax return, as
instructed; had failed to act with reasonable dili-
gence and promptness in representing the client;
had failed to respond to the client's reasonable re-
quests for infonnation; had failed to release the file,
as ordered by the court; had failed to explain the
matter to the client to enable him to make an in-
formed decision;. and had been guilty of miscon-
duct. The committee recommended that a present-
ment be brought against respondent.

4. The Gr ffn Matter

hi June 1983, Oren Griffin ("grievant") consulted
with respondent about representation in a divorce
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matter filed by his wife. Respondent scheduled a
meeting with grievant at Howard Johnson's restaur-
ant, at which time he asked for a $600.00 retainer.
No written agreement, however, was prepared or
signed.

Grievant indicated to respondent that he was in
need of support from his wife because he was a
full-time student. He instructed respondent to file a
counterclaim seeking support and also alleging
desertion on the part of his wife. Respondent neg-
lected to file the counterclaim.

From the period June 1983 to February 1984, re-
spondent communicated very infrequently with
grievant,. in spite of the *538 latter's numerous at-
tempts to contact him by leaving messages on a re-
cording machine. On those infrequent occasions
when respondent retnmed the calls, he assured
grievant that the matter was proceeding "just fine."
Between February 1984 and September 1984,
grievant was able to speak to respondent on several
occasions and, in fact, met with him personally, but
always at some restaurant; never at respondent's of-
fice, which is located in his Plainfield home. On
those occasions, respondent would advise grievant
that the case was progressing ` just fine."

From September 1984 through March 1985, griev-
ant was unable to reach respondent. Eventually, in
March 1985, respondent informed grievant that the
divorce had been granted. He never sent grievant a
copy of the final judgment of divorce, however.

Once again, respondent failed to appear at the com-
mittee hearing, which was held on January 14,
1986. The panel report concluded that all respond-
ent had done in the matter was to collect the
$600.00 retainer. He did not file any papers in
grievant's behalf, did not communicate with griev-
ant and did not forward him copies of any docu-
ments. The committee found that respondent had
failed to pursue the client's lawful objectives; had
failed to act with reasonable diligence and prompt-
ness, thus **113 causing a judgment of divorce to
be granted by default; had failed to take any neces-
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sary action in the matter; had failed to communicate
with the client; had misrepresented the status of the
matter to the client; and had been guilty of miscon-
duct. The committee concluded that respondent had
violated DR 7-101(A)(1), (2), (3), DR 1-102(A)(1),
(5), (6), DR 7-102(A)(8) and superseding RP.C.
1.2(a), RP.C. 1.3, RP.C. 1.4 and R.P.C. 8.4. The
committee recommended that a presentment be
brought against respondent.

5. The Skalski Matter

In August 1983, Joseph Skalski ("grievant") was
seriously injured in a motorcycle accident. On the
advice of a friend, *539 grievant contacted re-
spondent in September 1983, at which time re-
spondent informed him that his fee would be one-
third of any recovery. Respondent did not prepare a
written retainer agreement.

At the initial meeting, grievant submitted to re-
spondent all necessary medical bills and records to
enable him to file suit. Because grievant was unable
to return to work, he requested that respondent ap-
ply for P.I.P. benefits in his behalf. In fact, the in-
surance company who represented grievant did pay
over to respondent the sum of $17,000.00 for med-
ical bills incurred by grievant. Respondent,
however, never sent it to grievant or paid any med-
ical or hospital bills. Ultimately, grievant's new
counsel was able to obtain the $17,000.00 and re-
pay the various providers.

During the period September 1983 to May 1984,
grievant became extremely anxious. He was still
not receiving P.I.P. benefits. Every two or three
days, he attempted to reach respondent. During all
of 1984, respondent offered various excuses to
grievant as to why he was not receiving P.I.P. bene-
fits.

In December 1984, grievant retained new counsel
to start the litigation and to take the necessary steps
to pay his medical and hospital expenses. Respond-
ent refused to return the file, in spite of numerous
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written requests from grievant and his new counsel.
As a result, new counsel was forced to reconstruct
the files in order to prosecute the tort claim. In
January 1986, the suit was settled for $90,000.00.

At the conclusion of the district ethics committee
hearing, which respondent did not attend, the com-
mittee found that respondent had violated DR
7-101(A)(1), (2), and (3), DR 1-102(A)(1), (5), and
(6), DR 7-102(A)(8), and superseding R.P.C. 1.2(a),

R.P.C. 1.3, R.P.C. 1.4 and R.P.C. 8.4. Specifically,
the committee concluded that respondent had failed
to carry out his contract of employment; had failed
to act with due diligence; had ignored the client's
requests for information; had misrepresented*540
the status of the matter; had failed to explain the
matter to the client to allow him to make an in-
fornned decision; had failed to prepare a written re-
tainer agreement; and had been guilty of miscon-
duct. Accordingly, the committee recommended
that a presentment be brought against respondent.

6. The Rich Matter

In October 1984, Marion Nicholas Rich
("grievant") retained respondent to apply for the at-
tachment of her ex-husband's pension funds to en-
sure the payment of alimony. For approximately
four to six months, grievant telephoned respondent
on a regular basis, most of the time reaching an an-
swering machine. Eventually, respondent appeared
at grievant's home on a Sunday evening, at which
time he instructed her to sign a "legal document
which was to be filed with the court." No retainer
agreement or fees were ever discussed. Grievant
testified that she and respondent had become
friends and that, in 1981, she lent him the sum of
$3,000.00. It was her belief that any fee due and
owing to respondent would be deducted from said

loan.

In April 1985, grievant received a telephone call
from the probation department advising her that the
file would be closed as a result of her ex-husband's
retirement from his employment. Following numer-
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ous attempts by grievant to contact respondent, in
May 1985 he advised her that an order for the wage
execution had been **114 signed and forwarded to
the probation department.

In August 1985, grievant received a document from
the probation department, informhmg her that the
wage execution was no longer enforceable.
Whereupon grievant contacted respondent and re-
quested that he file an application with the court
seeking a modification of the order and the attach-
ment of the pension fund. Respondent failed to ap-
pear at the hearing or otherwise pursue the matter
in grievanfs behalf.

In September 1985, grievant tried to contact re-
spondent numerous times, leaving messages on his
answering machine. *541 At the court's suggestion,
she retained new counsel. He ignored her requests
that the file be retumed to her.

Additionally, in 1983, grievant instructed respond-
ent to modify her will to make it self-proving. Re-
spondent neither prepared a new will nor returned
the old will to grievant.

The hearing before the district ethics committee
was held on January 14, 1986. Respondent failed to
appear. The committee concluded that respondent
had violated DR 6-101(A)(3), DR 7-101(A) and su-
perseding RP.C. 1.3, RP.C. 1.1(a), R.P.C. 1.4 and

R.P.C. 8.4. Specifically, respondent had failed to
abide by the client's decision conceming the repres-
entation of the matter; had failed to attach her ex-
husband's pension funds and to revise her will; had
faIled to act with due diligence and competence;
had failed to keep the client informed about the
status of the matter; had misrepresented the status
of the matter; and had been guilty of misconduct.
The committee recommended that a presentment be
brought against respondent.

7. The Lawson Matter

In April 1981, respondent represented Rose Lawson
("grievant") in a divorce action. Pursuant to the fi-
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nal judgment of divorce, grievant's ex-husband was
to make alimony payments of $50 per week, said
payments to be made through respondent. Between
1981 and October 1985, grievant received the ali-
mony checks from respondent, although not in a
timely fashion. Commencing in October 1985 and
thereafter through November and December 1985,
the payments were never forwarded to grievant, al-
though received by respondent. Starting in January
1986, respondent, or someone at his direction, re-
tumed the checks to grievant's ex-husband, who
voided them and began to pay grievant directly.
Grievant testified that she made repeated attempts
to contact respondent, all to no avail. In addition,
she appeared at respondenYs house and left several
messages which remained unanswered.

*542 Respondent did not appear at the committee
hearing, which was held on June 17, 1986. The
committee found that respondent had violated
RP.C. 1.3, RP.C. 1.4 and RP.C. 8.4 .^6 Specific-
ally, the committee concluded that respondent had
failed to act with due diligence in forwarding the
checks to the client; had failed to communicate
with the client; and had been guilty of misconduct.
The committee recommended that a presentment be
brought against respondent.

FN6. Respondent's conduct was also in vi-
olation of DR 7-101(A)(2) and (3) and DR
1-102(A)(l), (6).

8. The Gosen Matter

The 1980, Rita Gosen ("grievant") paid a $600.00
retainer to respondent to attempt to recover monies
in connection with a real estate transaction, a
promissory note and the repossession of an auto-
mobile. Grievant and respondent met at the Howard
Johnson's restaurant, at which time he assured her
that he would forthwith pursue all three matters. No
written retainer agreement was prepared or signed.

After the initial meeting, grievant met respondent at
different places, including Howard Johnson's and
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Burger King, in order to discuss the progress of the
matters. hi addition, she made repeated phone calls
to his office, invariably reaching an answering ma-
chine. Respondent never returned grievant's calls.

ht November 1985, grievant wrote a letter to re-
spondent, requesting that he return**115 all her
documents or, in the altemative, forward them to
her new attomey. Respondent refused to do so and
failed to take any action in grievant's behalf.

At the conclusion of the district ethics committee
hearing, which was held on June 17, 1986, and
which respondent did not attend, the committee
found that respondent had violated RP. *543 C.

1.2(a), RP.C. 1.3, R.P.C. 1.4 and RP.C. 8.4F"
Specifically, the committee concluded that respond-
ent had failed to abide by the client's decisions or
objectives; had failed to act with due diligence; had
failed to communicate with the client and to keep
her reasonably informed about the status of the
matter; and had been guilty of misconduct. The
committee recommended that a presentment be
brought against respondent.

FN7. Respondent's conduct was also in vi-
olation of DR 7-101(A)(1), (2) and (3) and
DR 1-102(A)(6).

9. The Nowakowski, Monahan and Caulfield Matter

On September 20, 1980, Matthew S. Nowakowski,
Eugene Monahan and Eugene Caulfield
("grievants") retained respondent to represent them
in a labor matter. In August 1985, respondent filed
an action on grievants' behalf in federal court. On
numerous subsequent occasions grievants attempted
to contact respondent by telephone in order to re-
quest information about the status of the action. Re-
spondent did not return any of grievants' telephone
calls.

In January 1986, one of the grievants directly in-
quired of the court on the status of the matter. He
was advised that it had been dismissed as a result of
respondent's failure to serve the summons and com-
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plaint upon the defendant.

Numerous subsequent telephone calls to respondent
remained ignored. Respondent also failed to appear
at two scheduled meetings with grievants.

On June 17, 1986, the district ethics committee held
a hearing, which respondent did not attend. The
committee concluded that respondent had violated
RP.C. 1.3, RP.C. 1.4 and R.P.C. 8.4, by failing to
act with due diligence in representing the clients;
by failing to communicate with the clients; and by
being guilty of misconduct. The committee recom-
mended that a presentment be brought against re-
spondent.

*544 On October 15, 1985, amended on June 12,
1986, a formal complaint was filed by the Disnict
XII Ethics Committee, charging respondent with vi-
olations of DR 6-101(A)(3) and RP.C. 1.1(b), the
disciplinary rules dealing with a pattern of neglect.
Respondent did not file an answer. A formal hear-
ing was held on June 17, 1986. Respondent did not
appear. At the conclusion of the hearing, the com-
mittee found that respondent's conduct had been
clearly unprofessional and unethical and that, based
on the findings of twelve separate cases, respondent
had established a pattem of neglect and conduct un-
becoming of an attorney, thereby violating DR
6-101(A)(3) and RP.C. 1.1(b).

The committee found flirther that respondent's ac-
tions exceeded mere negligence. It concluded that
defendant had "systematically devastated the rights
of clients, willfully misrepresented facts to numer-
ous judicial tribunals and Courts, and disgraced the
legal profession." The committee's fmal conclusion
was summarized in the panel report:

The respondent has refused to cooperate with the
Courts of this State and this committee in assisting
them or his clients. While the committee is unsure
of what motivated the respondent in his behavior,
the committee is convinced beyond a reasonable
doubt that the respondent John Breen is totally unfit
to practice law in this State. Therefore, this com-

Page 13

mittee recommends that the respondent be perman-
ently barred from the practice of law. Further, the
committee recommends that the Office of Attomey
Ethics be empowered with the authority to seize all
books, records and files of John Breen, and to ap-
point a trustee to review same and to contact all cli-
ents to effect an orderly transfer of these records
and files to clients.

CONCLUSION AND RECOMMENDATION

Upon a review of the full record, the Board fmds
that the conclusions of the **116 committees are
fully supported by clear and convincing evidence.
The Board, however, disagrees with the commit-
tee's recommendation, in the Doley matter, that re-
spondent be publicly reprimanded. Standing alone,
that ethical infraction might very well merit the re-
commended discipline. The totality of the trans-
gressions, however, calls for the imposition of more
severe sanctions.

*545 [2] With regard to the Haupt matter, the
Board fmds that the record fully supports a fmding
of ethical transgressions of the most egregious
nature. Respondent, or someone at his direction or
with his knowledge and approval, fraudulently
prepared, executed and recorded four mortgages
against his house in an attempt to defraud a judg-
ment creditor, the grievant herein. The mortgages
were false and for no consideration. In fact, in at
least one instance, the mortgagees had no know-
ledge of the mortgage. Respondent's sister and
brother-in-law testified at their deposition that they
were unaware of the mortgage to them and that re-
spondent did not owe them any money.

Similarly, the tbree other mortgages were fraudu-
lent. The mortgagees were respondent's female
companion, an old friend, and his brother. When
deposed on April 22, 1985, respondent testified that
he and his wife were divorced in 1975 and that, in
order to buy her share of the marital home, he had
borrowed funds from Dorothy Hammer.F1Q8 This is
in direct conflict with the statements made at his
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that the evidence clearly and convincingly shows
that respondent committed grave ethical transgres-
sions.

Respondent committed fraud upon the court when
he represented, at the tenancy hearing, that an
agreement existed between Lakechef and Main An-
swer. In furtherance of his oral misrepresentation,
respondent produced an unsigned agreement, which
he or his client, with his knowledge and approval,
had prepared. The agreement was false.

Additionally, respondent misrepresented the same
facts to the first bankruptcy judge and subsequently
attempted to deceive the bankruptcy judge who
presided at the later hearing. He also filed a false
pleading with the county clerk, namely a fraudulent
notice of appeal. He misrepresented that he had ob-
tained an order staying the eviction and that he had
provided his adversary, the complainant herein,
with notice of his application to the federal court.
Lastly, he communicated directly with Lakechef,
with the knowledge that it was represented by
counsel. See In re Reiss, 101 N.J. 475, 492 [502
A.2d 560] (1986).

*548 The Board concludes that respondent's con-
duct was grossly unethical and in violation of
R.P.C. 1.2(d), (e), R.P.C. 3.3(a)(1), (2), (4), and (5),
RP.C. 33(c), (d), RP.C. 3.4(b), RP.C. 4.2 and
RP.C. 8.4(a), (b), (c).

[4] In the Patria and Burrell matter, after careful re-
view of the record, the Board finds that the commit-.
tee properly concluded that respondent's conduct
was grossly unethical.

Respondent, as Main Answer's in-house counsel,
was responsible for the preparation of the written
document embodying the terms of the verbal agree-
ment reached between grievant and Main Answer.
Grievants, who were umepresented, trusted re-
spondent to formalize the terms of the agreement
diligently and competently. Respondent, however,
neglected to prepare the written agreement. Accord-
ingly, when respondent's client, Main Answer,
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breached its obligation to make lease payments to
Atlantic, as provided by the terms of the oral agree-
ment with Darlynn, Atlantic sought relief from the
latter, the party with whom it had contracted. Hence
the lawsuit against grievants.MO

FN10. Although the record is silent in this
regard, it appears that grievants were per-
sonally responsible for the lease payments
to Atlantic.

Grievants testified that, three days after being
served with the summons and complaint, they.met
with respondent at the Lobster Shanty in Toms
River. After reviewing the summons and complaint,
respondent assured them that it was Main Answer's
responsibility to make the payments and informed
them that he would take appropriate action by an-
swering "the summons andcomplaint and mak(ing)
a motion or whatever legal steps would be neces-
sary to have the summons and complaint **118 re-
written" [TI 15-17 to 19]?'"1' Grievants were left,
thus, with the distinct impression that the lawsuit
against them was a mistake and that, as is expected
of a responsible attomey, respondent would remedy
the situation. Although grievants did not make any
payment for legal services, it was *549 reasonable
to believe that respondent would act as their attor-
ney and, as such, protect their interests. Much to
their dismay, however, respondent allowed a de-
fault judgment to be entered against them by failing
to file an answer in the matter.

FNll. Tl denotes the transcript of the
hearing on June 17, 1986.

After several consultations with respondent, griev-
ants once again were assured that respondent would
represent them diligently by filing a motion to va-
cate the default judgment. When he did not, griev-
ants had the judgment vacated by appearing pro se.
At all relevant times, respondent was Main An-
swer's attorney.

Had respondent's misconduct been confined to dual
representation and neglect, the discipline imposed
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might not be more severe than a public reprimand
or a short-term suspension. See Matter of Reiss, 101
NJ 475 [502 A.2d 560] (1986); In re Palmieri, 75
NJ 488 [383 A.2d 1142] (1978); In re Rigg, 57
N.J 288 [271 A.2d 714] (1970); In re Kamp, 40
NJ. 588 [194 A.2d 236] (1963); In re Lanza, 24
NJ 191 [131 A.2d 497] (1957).

The Board fmds, however, that respondent's mis-
conduct was nothing short of unconscionable. It
went beyond the instances of conflict of interest
and neglect which have been the subject of review
by the Board and the Supreme Court. It was tainted
with overreaching and fraud. Respondent knew that
grievants, who were relatively unsophisticated, had
no independent legal advice and relied on his ac-
knowledgment that Main Answer, not grievants,
was responsible for the payments. For who better
than Main Answer's own counsel to concede that
Main Answer had full responsibility for the obliga-
tions under the lease agreement with Atlantic?

Moreover, they placed complete reliance on re-
spondent's assurance that he would act as their own
attorney in the litigation with Atlantic. Not once did
respondent disclose to grievants the serious conflict
of interest which he consciously created. Not once
did he inform grievants about the actual danger in-
volved in his dual role in the matter.

The conclusion is unavoidable that respondent,
from the outset, unscrupulously led grievants to be-
lieve that he would *550 protect their interests, all
the while conscious that, if no action were taken in
their behalf, his other client, Main Answer, would
benefit therefrom and, thus, escape liabIlity. The
Board concurs with the committee's insightful con-
clusion that respondent deviously embarked on a
predetermined course of action designed to commit
a fraud upon two trusting innocent parties,'the
grievants herein.

[5] With respect to the Doley matter, the Board
concludes that respondent violated DR 9-102(B)(4)
when he refused to promptly deliver to the client
the funds to which she was entitled, namely her
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share of the proceeds of sale of the marital home.
That respondent ultimately released the funds to
her, pursuant to court order, does not exonerate his
conduct.

[6] The Board fmds, also, that respondent violated
DR 5-105 by representing both grievant and her
husband in the divorce matter. See Advisory Com-
mittee on Professional Ethics Opinion No. 216,94
N.J.L.J. 677 (1971). R 1:19-6.

[7] With regard to the matters evidencing a pattem
of neglect, the Board is satisfied that each instance
of ethical violation is amply supported by the re-
cord. The Board is satisfied, also, that respondent's
actions, taken together, exhibit a pattern of neglect.
In the nine relevant cases, the instances of miscon-
duct are similar. Respondent deliberately failed to
take appropriate action to institute suit and to pro-
tect his clients' interests. In each case, respondent
undertook to represent the grievants after an initial
meeting, demanded a payment of a retainer fee,
failed to carry out his contracts of employment, and
misrepresented**119 the status of the various ac-
tions. These serious ethical transgressions cannot
be condoned. See In re Netchert, 78 N.J. 445 [396
A.2d 1118] (1979) (where pattem of neglect in 4
separate cases and contumacious failure to cooper-
ate with the ethics proceedings merited disbar-
ment). See also In re Goldstein, 97 N.J. 545 [482
A.2d 942] (1984) (where pattern of neglect clearly
emerged from 11 instances of misconduct; coupled
with attomey's violation of agreement to limit his
practice to criminal matters, misconduct warranted
disbarment).

*551 Here, in 12 cases respondent ignored his cli-
ents' legitimate request for information about the
status of their matters. An attomey's failure to com-
municate with his clients diminishes the confidence
reposed by the public on members of the bar. Mat-
ter of Stein, 97 N.J. 550, 563 [483 A.2d 109]
(1984). The fmancial and emotional hardship which
respondent deliberately inflicted upon his clients
cannot be forgiven. Matter of Dailey, 87 NJ 583,
594 [436 A.2d 1341] (1981). In addition, the record
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discloses no redress to grievants.

The Board is particularly disturbed by respondent's
flagrant, contumacious disregard for the solemnity
of the ethics process. In 13 of the 14 matters
presently under review, respondent failed to file an
answer. Although provided with proper notice, re-
spondent failed to appear at seven of the eight hear-
ings which required extensive preparation by the
members of the ethics committees who investigated
these matters fl"1'-

FN12. The Board wishes to extend its ap-
preciation to the members of the district
ethics committees who handled the within
matters, particularly to Douglas W.
Hansen, Esq., Chair of the District XII
Ethics Committee, for their contribution to
the ethics process, as shown by the'u
countless hours of preparation that these
matters required and by their demonstrated
commitment to the legal profession and the
judicial system.

[8] When an attorney shows disrespect to an ethics
committee, he shows disrespect to the New Jersey
Supreme Court inasmuch as the committee is an
arm of that Court. In re Grinchis, 75 NJ. 495, 496
[384 A.2d 137] (1978). What emerges in this shock-
ing state of affairs is a pattern of contumacious dis-
dain for the courts, the district ethics committees
and this Board. The Board fmds that respondent vi-
olated DR 1-102(A)(5) and superseding RP.C.
8.1(b), by his obstreperous disregard for the ethics
process.

The Board noted that respondent has been suspen-
ded since February 4, 1986, and until further order
of the Court, as a result of his egregious conduct in
numerous complaints that *552 had to be investig-
ated. Based on the foregoing and on the record be-
fore it, the Board concludes that respondent has
consciously forfeited his privilege to practice law.

It is well-settled that membership in the profession
is a privilege burdened with conditions. Some of
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the basic conditions are good moral character, a ca-
pacity for fidelity to the interest of the clients and
the fairness and candor in dealings with the courts.
Those conditions are not only prerequisite for ad-
mission to the bar, they are equally essential after-
ward. Whenever they are broken, the privilege is
lost. In re Pennica, 36 N.J. 401, 433-434 [177 A.2d
721] (1962).

[9] Respondent's deceit and dishonesty did not con-
sist of an aberrational act, but a continuing, ongo-
ing, consciously planned course of conduct, which
is. shocking to the. minds of decent individuals and
tarnishes the public image of the honorable mem-
bers of the legal profession.

As Justice Brennan observed in In re Herr, 22 N.J.
276, 300 [125 A.2d 706] (1956), "(t)here is no pro-
fession, save perhaps the ministry, in which the
highest morality is more necessary than that of the
law." By his numerous acts of misconduct, re-
spondent exhibited conscious, willful, callous dis-
regard for the truth and for his duty of good faith
and honorable dealing with his opponent and the ju-
dicial tribunals. Such conduct diminishes public
confidence in the legal profession and goes "to the
heart of every attomey's obligation to uphold and
honor the law." In re Schleimer, 78 N.J. 317, 319,
[394 A.2d 359] ( 1978) (where an attomey with 40
years of unblemished**120 legal service received a
one-year suspension for one instance of false
swearing at his deposition).

Respondent's conduct has poisoned the well of
justice. It was so immoral that it destroyed any ex-
pectation that he can ever again abide by the high
standards required of the profession. Accordingly,
the Board must recommend that respondent be dis-
barred. One member did not participate.

The Board further recommends that respondent be
required to reimburse the Ethics Financial Commit-
tee for appropriate administrative costs.

N.J.,1989.
Matter of Breen
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Supreme Court of New Jersey.

hi the Matter of Dante DE PAMPHILIS, Attomey-
at-Law of the State of New

Jersey. In the Matter of Lawrence FRIEDMAN, At-
tomey-at-Law of the State of New Jersey.
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Disciplinary proceedings against attomeys. On or-
ders to show cause why attomeys should not be dis-
ciplined, the Supreme Court, Hall, J., held that
evidence of unprofessional conduct warranted rep-
rimand.

Respondents reprimanded.

West Headnotes

[11 Attorney and Client 45 C:->59.8(1)

45 Attorney and Client
451 The Office of Attotney

451(C) Discipline
45k59.1 Punishment; Disposition

45k59.8 Public Reprimand; Public
Censure; Public Admonition

45k59.8(1) k. In General. Most
Cited Cases

(Formerly 45k58)
Evidence of unprofessional conduct by attorneys
warranted imposition of reprimand.

[2] Attorney and Client 45 ° 32(7)

45 Attorney and Client
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451(B) Privileges, Disabilities, and Liabilities
4502 Regulation of Professional Con-

duct, in General
45k32(7) k. Miscellaneous Particular

Acts or Omissions. Most Cited Cases
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(Formerly 45k32)
Conduct by attomeys in recommending transfers of
property and participating in scheme to defraud
creditors is unethical and unprofessional despite the
fact it may be thought to serve the client and no one
may be actually injured. RS. 25:2-13, 15, N.J.S.A.;
Canons of Professional Ethics, American Bar Asso-
ciation, canon 29.
*470 **680 Abram A. Lebson, Englewood, argued
the causes for Bergen County Ethics and Grievance
Committee.

*471 Albert S. Gross, Hackensack, argued the
cause for respondent DePamphilis (Gross & Gross,
Hackensack, attomeys; Albert S. Gross of counsel).

Walter D. Van Riper, Newark, argued the cause for
respondent Friedman (Van Riper & Belmont, Ne-
wark, attomeys; Walter D. Van Riper of counsel).

The opinion of the court was delivered by
HALL, J.

The Bergen County Ethics and Grievance Commit-
tee filed separate presentments charging each re-
spondent with unethical and unprofessional conduct
`in recommending the transfer of properties in an
attempt to defraud creditors and to file bankruptcy
proceedings and in his participation in the actual
transfer of properties ***.' The ethical problem
involved has not previously been the subject of
consideration by this court.

The matter originated from a self-prepared written
complaint against both attorneys made by their cli-
ents, W. and Mrs. James Zuccarelli, and filed with
the committee early in March 1957. At that time the
Zuccarellis were engaged in a controversy**681
with respondent DePamphilis, whom they had re-
tained several months previously in connection
with fmancial difficulties in the operation of their
retail confectionery business and who had early
brought respondent Friedman into the matter, con-
cerning the amount of the fee to be paid for the ser-
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vices actually rendered. The burden of the rather
vitriolic complaint was that the fee agreed upon at
the inception with both attomeys, a small part of
which was paid in cash and the balance represented
by a series of monthly notes then given which had
been discounted by DePamphilis at a bank, was ex-
cessive because all of the legal work contemplated
when the amount was fixed was not performed by
reason of a change in the course of events. It was
further claimed in effect that considerable of the ad-
vice given amounted to misguidance and the ser-
vices actually rendered were in large part unneces-
sary. The document *472 asserted that a reduction
in the original amount had been agreed to, but that
DePamphilis had subsequently changed his mind,
refused to return the remainder of the notes and
threatened suit when the one currently due was not
met. The document said: `We would like a refund
on the counsel fees paid and a return of the signed
notes to us.'

In detailing in the complaint the chronology of hap-
penings to support their charges, the Zuccarellis
mentioned that DePamphilis originally advised
them that, since they owned real estate, `we should
turn our property over to someone and later on go
bankrupt,' and that subsequently the real estate was
transferred to Zuccarelli's uncle, Edward Curran, at
Friedman's office. They contended, not that such
was unethical conduct on the part of the attorneys,
but rather that it was bad legal advice because, as
they claimed: `We could not go bankrupt' and
`Transfer of property must set for 2 years before fil-
ing bankruptcy.'

Only DePamphilis was called upon to answer the
complaint, since Friedman practiced in another
county and the committee had no express jurisdic-
tion over him.R.R. 1:16-2(a). The answer, beside
asserting the necessity and soundness of the ser-
vices and that the agreed fee was not excessive,
denied any original advice to tum over the real es-
tate to anyone and then to file a petition in bank-
ruptcy. It did say, however, that the transfer came
about when shortly thereafter the Zuccarellis ap-
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peared at a conference in Friedman's office with the
uncle and suggested they would like to convey their
real estate to him because they owed him money for
loans, said to have been evidenced by withdrawals
shown in the uncle's savings account pass book
over a period of 17 years, approximately equal to
the equity in the properties. Following preliminary
investigation, in which the whole matter was ex-
plored with the complainants and the attorney, the
committee determined that a hearing be held and all
witnesses examined including Friedman. At the
several sessions which followed, it most properly
and in conscientious performance of its plain duty
*473 went thoroughly into and considered not only
the matter of the fee, but also the question of any
unprofessional conduct relating to the services per-
formed, especially the conveyance of the real es-
tate. Friedman appeared at the hearings as associate
counsel for DePamphilis, was called as a witness in
his behalf and examined and cross-examined by the
members of the committee and the designated pro-
secutor as thoroughly as if the charges against him
were then being heard and considered.

The unanimous presentment against DePamphilis
was dated October 4, 1957, charging him as to the
property transfers as previously set forth, but fmd-
ing that there was insufficient evidence of unethical
or unprofessional conduct in connection with the
complaint as to counsel fees. We are not therefore
further concerned with that phase.

After the Bergen County presentment was filed,
that committee referred the complaint**682 as
against Friedman for action in Essex County where
he practiced. In due time he filed an answer and, at
the request of that committee, a supplement thereto,
the latter dated January 7, 1958. With respect to the
question now before us, Friedman stated he advised
the Zuccarellis bankruptcy would not lie because
they were solvent and the real estate transfers were
made at their request under circumstances simIlar to
those related by DePamphilis. Friedman stressed, in
his pleading, as had DePamphilis, that the com-
plaint was motivated by a desire to avoid payment
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of agreed legal fees. We must comment that such a
purpose in no way excuses unprofessional conduct
disclosed on consideration of the complaint and ap-
propriate disciplinary action if clear and convincing
evidence establishes violation of the pertinent rules
of conduct.

The Essex County Committee, after reviewing the
Friedman case, quite correctly decided that it would
be necessary to reexamine the witnesses who had
testified in Bergen County and so sought the in-
structions of this court. To avoid duplication of ef-
fort, we directed the complaint as to *474 Friedman
to be retumed to that county for determination and
withheld action meanwhIle on the DePamphilis pre-
sentment. Because of the press of other matters the
Bergen County Committee could not reach it for at-
tention until September 1958. At the scheduled
hearing Friedman by his counsel stipulated, in view
of the full testimony already taken, in which he had
participated, that the complaint be considered and
determined on the record of that evidence. He knew
that in the interim several new members who had
not heard the witnesses had been appointed to the
committee. Of the six members who considered the
Friedman case, only three had been among the five
participating in the presentment against DePamphil-
is. On December 22, 1958 the committee returned a
presentment against Friedman, almost identical
with that filed in the DePamphilis matter as to the
property transaction, but naturally making no men-
tion of the fee matter already determined. One of
the six members dissented; he had sat in the former
case.

Consideration of the presentment must be had in
the light of the pertinent evidence in order to de-
termine respondents' contention that the fmdings
are not supported by adequate clear and convincing
evidence. In October 1956 the Zuccarellis operated
a confectionery store business in Newark which
they had purchased in July 1955. The price had
been paid partly in cash and the remainder by a pur-
chase money chattel mortgage on the stock and fix-
tures held by the sellers. The payments on the debt
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secured thereby were $150 a month, plus interest.
The instrument contained a provision making any
balance due upon a sale of the business by the Zuc-
carellis. They also had assumed the balance of an
obligation for the soda fountain on which $79 had
to be paid each month. Sometime subsequently they
had received a $2,000 loan from an ice cream com-
pany on which thp required monthly payment was
also about $79. Rent was $125 per month. While
there had been no written contract of purchase the
closing statement showed the gross receipts for the
trial period prior to the transfer of the *475 busi-
ness had met the sellers' guarantee of $850 per
week. After the purchase the receipts steadily de-
clined until by winter the gross was $600 or less a
week and the venture was becoming unprofitable.
In the early months of 1956 Mrs. Zuccarelli visited
the attomey who had represented them in the pur-
chase, probably on several occasions, complaining
about the state of the business and wanting to know
how they could get out of it. Obviously an emotion-
al and excitable person, she expressed worry about
the chattel mortgage and the attorney infonned her
personal liability on the obligation would remain
even if the mortgage was foreclosed. On one visit
she mentioned bankmptcy as a possible avenue of
escape, an indication she was not entirely **683
unfamiliar with procedures that might be resorted to
by hard-pressed debtors. She was dissatisfied with
suggestions made by this attomey, but did nothing
further for a time and the store continued to lose
fmancial ground. By October of that year the situ-
ation had apparently become precarious and the
chattel mortgages payments were in default or
about to become so.

Shortly before the middle of that month she and her
husband consulted DePamphilis at his office in
Lyndhurst. He had represented each of them in oth-
er matters some years before. They laid their situ-
ation before him and asked how it could be re-
lieved. At that time they claimed in effect that the
sellers' guarantee of the gross receipts of the busi-
ness was intended to extend beyond the trial period,
and that this representation had been written down
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informally on a scrap of paper (which they were
never able to produce) at the time of the deal. Mrs.
Zuccarelli testified (the husband appeared as a wit-
ness only with respect to the later controversy over
the fee) that DePamphilis thereupon advised that a
suit could be brought to rescind the purchase
(although it was 15 months since it took place)
which would get the Zuccarellis their money back,
with the extravagant assurance, as she put it, of a
99% Chance of success. She also testified that the
matter of bankruptcy was discussed *476 and that
DePamphilis had said, since business was as bad as
it was, he thought the time would come when they
would actually have to close the store down and go
bankrupt, but that `since we had property, he
thought that it should be safeguarded and turned
over to someone' and he `asked us if we knew of
someone that we could tum the property over to
and someone we could trust and have confidence
in.'The property referred to was the Zuccarellis'
home in BellevIlle and a rented drug store property
in the same town producing rent of $100 per month.
DePamphilis did not specifically deny recommend-
ing a rescission suit and admitted banla-aptcy was
discussed at the conference, but said that he had ad-
vised against it upon learning of their other assets
and that he had at no time suggested a conveyance
of the real estate. He did not say whether or not the
possibility had been raised by his clients or dis-
cussed.

DePamphilis personally did but little of his own
legal work and had for some time been calling in
Friedman to assist in litigation and complicated
matters. This was done in this instance after the ini-
tial consultation, with the Zuccarellis' consent, and
some few days later the first conference with Fried-
man was held in his office in Newark, with De-
Pamphilis also present (as he was at all such ses-
sions). There is no indication whether the latter had
discussed the situation with Friedman in the inter-
im. The picture was again canvassed and Friedman
advised an action to rescind should be brought, with
good chance of success. It was authorized. Bank-
ruptcy was certainly discussed and Friedman was

Page 4

made aware of the Belleville real estate. He testi-
fied Mrs. Zuccarelli said she understood a bank-
ruptcy proceeding could be instituted, placing this
conversation however at his second and not the first
meeting with the clients, but he advised it would
not lie in view of the other assets and says it was
never mentioned again. She testified on the con-
trary that bankruptcy was planned at the confer-
ence, to be instituted some six months later, and
that she and her husband were asked by the lawyers
`to see if we could get *477 someone who we
would have confidence in who we could tum the
property over to, and my husband said, `Well, the
only one I could think of is my uncle." (Such a
course of action would only be of importance, of
course, as a possible hedge against the contingency
that the prospective rescission suit ultimately
proved unsuccessful, the chattel mortgage was fore-
closed and there was a complete failure of the busi-
ness.)

**684 Friedman denied he made any suggestion of
a conveyance, but said that at the same conference,
after bankruptcy was discussed and discarded, Mrs.
Zuccarelli told him they owed Curran between
$6,000 and $7,000 for loans he had been making to
them for some time and wished to transfer the prop-
erties to him. He did not say any arrangements to
do so were planned at that time, but testified that a
few days later Curran came to his office with the
Zuccarellis and DePamphilis and produced the bank
book to his surprise, since proof of the indebtedness
had not been asked for. Friedman said the book
showed withdrawals totalling about $6,600, which
Curran told him represented the loans and which
Friedman computed would approximately equal the
equity in the properties on figures of value and
mortgage debt given him by the Zuccarellis. He
said deeds to Curran were subsequently prepared,
executed and recorded. Mrs. Zuccarelli testified
that the bank book was produced at the suggestion
of DePamphilis because he wanted to know wheth-
er there were any entries which would show a great
deal of money had been withdrawn, because it had
to be shown money had been received in exchange
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for the property. She further swore that when the
book was examined by the lawyers, DePamphilis
said the total withdrawals did not meet `the certain
required amount,' and that Curran was to withdraw
and give them some more and that he in fact did
shortly give them two checks for $650 each. They
cashed the checks and the next day returned the
proceeds to him. She was emphatic that they had
never previously borrowed any money from him
and did not owe him a cent.

*478 Curran, an elderly gentleman, was called as a
witness by the committee before Friedman and De-
Pamphilis testified. His testimony as a whole obvi-
ously impressed the committed, and properly so. It,
together with the physical facts surrounding the
conveyance and subsequent happenings, convin-
cingly established that there was no present or ante-
cedent consideration for the conveyance, and that it
was a pure sham undertaken for the purpose of con-
cealing assets and defrauding or hindering creditors
if such became necessary. The substance of his
testimony was: late in October his nephew, whom
he saw very infrequently, telephoned him and said
he was probably going to lose his property, wanted
to put it in the uncle's name, and asked him to come
to Friedman's office and bring his bank book. He
went to the office on a Saturday and met the Zuc-
carellis there, along with Friedman and DePamphil-
is, whom he had not previously known. The law-
yers examined his bank book, saying that the Zuc-
carellis could not turn the property over to him
without showing that they owed him money to be
verified by withdrawals. He was not asked nor did
he say whether they were indebted to him. In fact,
up to this date he had had no business dealings with
them, they had never borrowed from him and owed
him nothing. The lawyers said the book didn't show
enough withdrawals to take the property over and
they told him to withdraw $1,300 more and give it
to the Zuccarellis. He did this on Monday, October
29, (at the hearing his pass book showed such an
entry), and gave the checks for the amount to Mr.
Zuccarelli, who cashed them and gave him back the
money the next day. He still had this cash at his
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home and offered to show it to the committee if any
members wished to come to the house to examine
it. He received no income from the properties after
the conveyance and paid no taxes or other charges.
He said he had participated reluctantly, `I didn't
want to do it, it was crooked work,' but had done so
to save the house for his nephew who was partly
blind and for whom he felt sony.

*479 The properties were conveyed to Curran, sub-
ject to existing mortgages, by two deeds prepared
by Friedman, dated October 31, 1956 and acknow-
ledged before him by the Zuccarellis the same day.
They were recorded on November 2 and, when re-
turned **685 to Friedman after recording, were
sent on to DeParimphilis. Each deed bore $5 in rev-
enue stamps, cancelled by Friedman, which would
indicate on the face an outright conveyance for an
identical consideration in each instance of not over
$4,500. No instnnnent evidencing satisfaction of
any debt was prepared or executed, Friedman testi-
fying that he did not know or inquire whether the
transfers were in satisfaction or only for security.
There was no title examination.

During the course of his testimony, Friedman pro-
duced a slip of paper, which he said was not in his
handwriting but in that of one of the Zuccarellis,
purporting to set forth a checked list of the with-
drawals shown in the Curran bank book, compiled
at the time of its examination in his office. The list
is in two handwritings. In the first are set down
eight amounts with dates-one in 1939, two in 1940,
two in 1941, two in 1950 and one in April 1956. In
a different handwriting is another item of $500 in
1948 (no specific date given), with a total for the
nine items of $5,312.04. Then is listed, also in the
different handwriting, the $1,300 withdrawal of Oc-
tober 29, 1956, giving a grand total of $6,610.04.
The 1948 item, the second 1950 item and the April
1956 item are not found in the pass book presented
to the committee by Curran when he testified. The
total of the withdrawals shown therein over the
same period, including the $1,300, was only
$5,272. Friedman testified that he was surprised to
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see the recent $1,300 withdrawal in the book, but
made no inquiry to determine the circumstances or
what the Zuccarellis did with the money. The com-
mittee called the attention of both lawyers to the
fact that a considerable portion of the items would
have been long since barred by the statute of limita-
tions. It appeared this question had not been men-
tioned or discussed with the clients.

*480 Friedman produced before the committee the
originals of two closing statements which he said
he had prepared to cover each transaction, presum-
ably at the closing on October 31. Admittedly
neither had been signed by anybody or copies given
to anyone. The instruments are not dated but say `as
of November 1, 1956.' ht each instance there is set
forth `purchase price' (a value figure given by the
Zuccarellis), tax and insurance adjustment figures
and an exact amount as `Balance due on mortgage.'
In the statement covering the home property the
balancing item is denominated `Amount due to (sic)
Purchaser-$4495.87.' The balancing figures in the
statement relating to the drug store premises are
two in number, one of which is strange indeed. It
reads: `Cash-$1300.00' and is followed on the next
line by `Due to (sic) Purchaser-$1334.22.' Fried-
man was not asked about this mysterious cash item.
Concededly, no cash passed at the closing. It, of
course, corresponds in amount to Curran's with-
drawal of October 29, turned over to the Zuccarellis
and repaid to him in cash the next day.

Friedman could give the committee no explanation
as to the $5 in revenue stamps on each deed, nor
could DePamphilis for that matter. The total stamps
would evidence an approximate consideration of
$9,000, whereas he. had testified he had computed
the antecedent debt amounted to only $6,600.
Based on the balancing figures in the closing state-
ments, the amount of stamps required for one deed
would have been $4.95 and for the other $3.30.

The rescission suit was commenced against the
sellers of the store business on the same day as the
closing. An answer and counterclaim for foreclos-
ure of the chattel mortgage were filed. Cross-
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depositions were taken of all parties from which it
appeared to Friedman that his clients' case for res-
cission was not at all strong. Shortly thereafter,
however, a broker.produced a buyer for the busi-
ness and the original sellers consented to a sale
without acceleration of the mortgage balance. The
sale was closed on December 26, with **686 the
purchaser assuming the mortgage. The Zuccarellis
gave a *481 release to their sellers on the claim for
rescission, and the suit and counterclaim were dis-
continued. Their fmancial difficulties were thereby
alleviated, for the time being at least, and there had
been no loss to creditors.

The true nature and purpose of the conveyances to
Curran are forther conclusively demonstrated by
events which transpired with respect to the handling
of the properties after the transfer and the ultimate
disposition of them. These were matters handled by
DePamphilis, and, incidentally, had not been men-
fioned at all in his answer to the complaint. Fried-
man testified he had no connection or acquaintance
with them. By instrument dated December 10,
1956, prepared by DePamphilis and sent to Curran
for execution, the latter gave the lawyer power of
attorney to collect the rents and manage the drug
store property. No mention of the Zuccarelli home
was made therein. DePamphilis purported to say
that Curran asked him to manage the properties for
him, but it is clear from the latter's testimony that
he did not, since he considered himself nothing
more than a nominee of the title and signed the
power at DePamphilis' request without fully under-
standing the nature of it.

The Zuccarellis had continued to live in their home.
DePamphilis at first testified they paid him, repres-
enting Curran, $80 a month after the conveyance,
but later said they paid him only enough, which to-
gether with the $100 rent from the drug store,
would equal the total monthly mortgage payments
of $173.52 on both properties, and sent Curran the
difference. The latter had testified he never got a
cent from anyone. The record was silent as to the
collection of rents or payment of mortgage install-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/printlprintstream.aspx?sv=Split&destination=atp&utid=l &ifin=N... 4/6/2009



Page 8 of 9

153 A.2d 680
30 N.J. 470, 153 A.2d 680
(Cite as: 30 N.J. 470,153 A.2d 680)

ments between October 31 and December 10, al-
though prior to the latter date DePamphilis had pro-
cured insurance endorsements in Curran's name and
fowarded them to the mortgagees with advice of the
change of title. After December 10 he wrote the
drug store tenants informing them that `My client,
Edward Curran' had `purchased' the property and
had authorized him to collect the rents. In testifying
before the *482 committee he was most evasive as
to the amounts he had collected and his disposition
thereof. He was asked to submit, after the hearing,
copies of his records thereon, but all he sent the
committee were photo copies of checks and letters
of transmittal, showing payment late in December
of the mortgage installments due December 1 and
after the middle of January of those due on the first
of that month.

The properties were reconveyed by Curran, by
deeds dated February 4, 1957, to 291 Union Aven-
ue, Inc., a corporation formed shortly before that
date by DePamphilis for the Zuccarellis, in which
Mrs. Zuccarelli's son by a prior marriage held ten
shares of the stock and Mr. and Mrs. Zuccarelli one
share each. DePamphilis' testimony concerning how
this came about was most unconvincing. He said
that not too long after the sale of the store business,
the Zuccarellis came to him and said that they
wanted to form a corporation, that they had settled
their fmancial matters with Curran, and that the
properties were to be conveyed to the new entity.
He further asserted Curran thereafter called him in
confirmation. On the other hand, Curran testified
that he was asked to sign the February deeds by De-
PamphIlis, and Mrs. Zuccarelli said that right after
the sale of the business in December they wanted
their property back as soon as possible and asked
DePamphilis to form the corporation, but comple-
tion of the matter was delayed until February be-
cause the latter told them `these things take time
and we had to wait.'DePamphilis stated to the com-
mittee that he represented Curran, whom he had not
seen since the previous October, and not the Zuc-
carellis, in the reconveyance, although he did not
charge him a fee, and made no effort to inquire or
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be assured that the fonner alleged debt owed him
by the **687 Zuccarellis had been taken care of to
his satisfaction. There was no closing statement or
revenue stamps affixed to the deeds because be
then realized, for the first time, so he asserted, that
the transfer to Curran had been only in the nature of
security.

*483 The evidence is overwhehning and there can-
not be the slightest doubt but that the two deeds to
Curran were made by the Zuccarellis with actual in-
tent to hinder, delay or defraud present or future
creditors, and so were fraudulent as to such credit-
ors at the time of delivery and subject to being set
aside if any creditor was injured thereby.R.S.
25:2-13 and 15, N.J.S.A. Consideration was nonex-
istent.

[1] We are fu11y satisfied that there was adequate
clear and convincing evidence justifying the com-
mittee in reaching the conclusion that both respond-
ents recommended the transfers and participated in
a scheme to defraud creditors. Much depended on
the credibility of witnesses whom the committee
saw and heard. Their assessment thereof, as demon-
strated by the conclusion reached, is entitled to due
regard on review. Even more convincingly support-
ive here are the incontrovertible physical facts and
course of events to which we have alluded. Such
clearly overcomes any doubts that might arise as to
the complete reliability of the testimony of Mrs.
Zuccarelli in view of some of her extravagant asser-
tions and her motive in seeking to gain a reduction
in legal fees. Even if it be considered that the idea
of the transfers did not originate with the lawyers,
there was ample credible evidence to establish that
they participated in and handled the transaction
with actual knowledge of its true character and pur-
pose. We perceive no distinction in principle
between the acts of Friedman and those of De-
Pamphilis in this respect.

[2] Any such conduct is unquestionably unethical
and unprofessional despite the fact it may be
thought to serve the client and no one may be actu-
ally injured. It is dishonorable, enables violation of
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the law and brings the profession into disrepute. Cf.
In re Greenberg, 21 N.J. 213, 221, 121 A.2d 520
(1956). Canon 29 of the Canons of Professional
Ethics imposes on all attorneys the obligation to
`strive at all times to uphold the honor and to main-
tain the dignity of the profession."The office at at-
tomey does not permit, much less does it demand
of him for any client, violation of law or *484 any
manner of fraud or chicane.'Canon 15. No lawyer
should `render any service or advice involving dis-
loyalty to the law whose ministers we are * * *' and
`when rendering any such improper service or ad-
vice, the lawyer invites and merits stem and just
condemnation.'Canon 32. The attitude of respond-
ents is best expressed in their own words; Friedman
said: `I did what I was requested to do, namely
draw a conveyance,' and DePamphilis: `I was only
following the wishes of my clients.'The lawyer
`must obey his own conscience and not that of his
client.'Canon 15. He `advances the honor of his
profession and the best interests of his client when
he renders service or gives advice tending to im-
press upon the client and his undertaking exact
compliance with the strictest principles of moral
law.'Canon 32.

Since this type of conduct has not previously been
before us in a disciplinary proceeding, we feel that
the fulfillment of our duty and the interests of the
profession and the public will be best and properly
served in this particular instance by the imposition
of a reprimand.

Respondents are accordingly reprimanded.

For granting reprimands: Chief Justice WE1N-
TRAUB and Justices BURLING, JACOBS, FRAN-
CIS, PROCTOR, HALL and SCHETTINO-7.
Opposed: None.
N.J. 1959.
In re De Pamphilis
30 N.J. 470, 153 A.2d 680

END OF DOCUMENT
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