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STATEMENT OF THE CASE

Appellant Hersie R. Wesson waived trial by jury and consented to trial before a
three judge panel. Amended Waiver of Trial By Jury dated January 7, 2609; R. 196;
Order dated January 8, 2009; R. 202.

A pretrial motion to suppress evidence was denied. Order dated June 27, 2008;
R. 103.
| ~The panel convicted Wesson and sentenced him on one count of aggravated
felony murder and three specifications and sentenced Wesson to death. Wesson was
also convicted and sentenced for attempted murder, aggravated robbery, having
weapons under disability, and tampering with evidence. The panel merged two counts
of aggravated murder. The State elected to proceed on Count Two. Sentencing Journal
| Entry dated March 18, 2009; R. 256.

~ ‘Count Two, R. 2, charged Wesson with aggravated felony murder in that he
comrhitted the offense of aggravated murder while commitﬁng or attempting to commit,
etc. the offense of aggravated robbery. R.C. 2903.01(B); R.C. 2911,01(A)}(1). There are
three specifications to Count Two. -

The specifications are first, that Wesson committed aggravated' murder while
Wesson was under detention. R.C. 2929.04(A)(4)(b). As stated below the detention
arose from a void sentence. Second, that Wesson committed aggravated murder as part
ofa coursé of conduct. R.C. 2929.04(A)(5). Third, that Wesson committed aggravated
murder while committing, attempting to commit, etc aggravated robbery and Wesson
was the principal offender in commission of aggravated murder. R.C. 2029.04(A)(7).
R.2. The indictment was amended prior to trial without objection. Order dated

January 8, 2009; R. 202.



There are extensive findings of fact and conclusions of law concerning the
imposition of the &eath penalty. Judgment Entry-Opinion of the Court dated March 18,
2009: R. 250.

Wesson traded on the friendship shown to him by an elderly disabled man to go
into his home to steal. Wesson stabbed the man, Emil Varhola, repeatedly in the neck,
chest and back. Wesson was going through Emil Varhola’s pockets when Emil’s wife
Mary Varhola walked in. Emil had his social sécurity money in his wallet. T. III, 239,
245-246, 304. |

Wesson went at Mary Varhola grinning that he had killed her husband. Wesson
beat and stabbed Mary Varhola who feigned death to halt Wesson’s assault. Wesson
wanted to know where Emil kept his gun. Wesson wanted the gun to kill his girlfriend.
T. 111, 242, 247-250, 287. After Wesson left it was discovered that money and jewelry
* was missing. Mary Varhola had been wearing some of this jewelry before Wesson
attacked her. T. IIl, 252-253, 299-300. Mary Varhola never had sex with Wesson.
T. III, 255.

The identity of the intruder is no mystery. Wesson admitted stabbing Emil and
Mary. Wesson told police he was having sexual relations with seventy-eight year old
Mary Varhola; eighty-year old Emil Varhola, who had to breathe oxygen through a tube,
saw them on the floor and threatened to shoot Wesson. We_séon claimed that he
disarmed Emil who then came at Wesson with a knife. Wesson took the knife away and
stabbed Emil in self-defense. Then Wesson stabbed his erstwhile lover, Mary Varhola,
because she hit Wesson with a cane. T.V, 542-543.

The autopsy on Emil Varhola’s body showed a deep cut to the carotid artery and

jugular vein. T. V, 473. Emil had also been stabbed in his heart. T.V, 476-479. There



Were three stab wounds in the back. T.V, 480-484. Emil Varhola had been stabbed in
the neck and torso before being stabbed in the back. T. V, 484-485.

Wesson accepted no responsibility and showed no remorse at sentencing.
Wesson said he reacted to a threat; Wesson accused Emil Varhola of reaching into '
Varhola’s pocket (contrary to his statement to police). Wesson did not explain how
Mary Varhola threatened Wesson with serious bodily harm causing him to stab her, why
he came at her grinning with a knife, or why he stabbed Emil several times in the back

after stabbing him in the neck and heart. T. X, 7-8.



" PROPOSITION OF LAW I
AN INDICTMENT WHICH FAILS TO SET FORTH EACH AND EVERY
ELEMENT OF THE CHARGED OFFENSE, INCLUDING THE MENS REA, IS
IN VIOLATION OF THE DUE PROCESS CLAUSE OF BOTH THE STATE AND
FEDERAL CONSTITUTION.
LAW AND ARGUMENT

Wesson does not identify where these argumehts were raised below so review
should be for plain error. State v. Colon, 119 Ohio St.3d 204, 2008-Ohio-3749.

Plain error correction is a discretionary act and requires' the defendant to show
that his substantial rights were affected, that the outcome clearly would have been
otherwise and that a manifest miscarriage of justice would occur absent the error. State.
v. Long (1978), 53 Ohio-St.2d 91, paragraphs two and three of the syllabus; State v.
Perry, 101 Ohio St.3d 118, 2004-Ohio-297, 114.

Wesson was convicted on Count Seveli, _aggravated robbery, R.C. 2911.01(A)(1);
ahd ‘Count Thirtéen, aggravated robbery, R.C. 2911.01(A)(3) Count Thirteen in the
Suppiemental Indictment clearly states that Wesson “did *** recklessly inflict, or
attenipt to inflict, serious physical harm on another ***.” R. 58. State v. Colon, 118
Ohio St.3d 26, 2008-Ohio-1624. Wesson was not sentenced on Count Thirteen as the
panel merged that offense with Count Seven. R. 256, Pg. 3.

R.C. 2911.01(A)(1), Count Seven, does not require a mental element of reckless.
The offense as it concerns possession of a deadly weapon is a strict liability offense.
State v. Lester, 123 Ohio St.3d 396, 2009-Ohio-4225. Theft, and not the elements of

theft, is the essential element in the offense of aggravated robbery. See State v.

Buehnei-, 110 Ohio St.3d 403, 2006-Ohio-4707, 110-T12.



Coﬁnt Two is aggravated felony murder based on aggravated robbery, R.C.
2903.01(B). The language in the count recites that Wesson “*#*did purposely cause the
death of Emil Varhola***.” In State v. Fry, 125 Ohio St.3d 163, 2010-Ohio-1017 this
Court upheld a count in an indictment for aggravated felony murder where the count
contained the mental element of purpose. Id. 140.

Further, the aggravated felony murder count in Fry read together with the
separate count charging the predicate offenée provided “ample notification of the
elements of the underlying offenses that the state was required to prove.” Id. 141.

In Wesson’s case the counts charging the predicate offense, Counts Seven and
Thirteen are stated correctly. This indicates that the grand jury considered the elements
of the offenses. Moreover, the grand jury requirement in the Fifth Amendment to the
United States Constitution does not apply to the States. McDonald v. City of Chicago
(U.S.8.Ct. 2010), 2010-WL-2555, *15, FN.13.

Specification Three to Count Two alleged that Wesson committed aggravated
murder while Wesson was committing, etc. aggravated robbery. In Fry, supra this
Court held that a death penalty specification pursuant to R.C. 2929.04(A)(7) “does not
include a mens rea component.” Id. 2010-Ohio-1017, 951. As with the aggravated felony
murder count in Fry and in Wesson’s case the indictment separately and correctly
charged the predicate offense. Id. 151.

This Propositioh must be rejected.



PROPOSITION OF TAW 11
WHERE A DEFENDANT IS FOUND GUILTY FOR HAVING COMMITTED AN
OFFENSE WHILE UNDER POSTRELEASE CONTROL, THE CONVICTION IS
INVALID WHERE THE SENTENCING ENTRY PLACING THE DEFENDANT
ON POSTRELEASE CONTROL FAILED TO FOLLOW THE MANDATES OF
R.C. 2967.28(B).
LAW AND ARGUMENT

Specification One to Count Two charged that the aggravated murder was
commiftted while under detention. R.C. 2029.04(A)(4)(b). At trial the State offered
State Exhibit 100, Journal Entry in CR 03 05 1343, to prove that Wesson had been
sentenced to include post-release control. The testimony was that Wesson had been
placed on post-release control on May 4, 2007 for a period of three years. T.V, 457-459.

The journal entry in CR 03 05 1343 is a séntencing entry dated July 31, 2003 for
conviction of bﬁrglary, R.C. 2911.12(A)(1), a felony of the second degree, among other
offenses. The entry orders Wesson “subject to post-release control to the extent the
parole board may determine as provided by law.”

Former R.C. 2967.28(B)(2) requires mandatory post-release control for three
years for a felony of the second degree that is not a felony sex offense. The eﬁtry also
does not recite that violation of post-release control can result in incarceration for up to
one-half of thé stated prison term. The sentence is void. State v. Bloomer, 122 Ohio
St.ad 200, 2009-Ohio-2462, 168; State v. Sing'leton, 124 Ohio Sf.gd 173, 2009-Ohio-
6434, T11.

Wesson argues that the State did not prove that he was under detention. The
State concedes that point because of this Court’s post-release control void sentence

jurisprudence. A void sentence is a nullity and there is no judgment. See State v. Bezak,

114 Ohio St.3d 94, 2007-Ohio-3250, f12.



The proper remedy should be to treat Specification One as if it were a
spécification that should have been merged for sentencing but was not. The State is not
aware of another case where a capital specification is based upon a void sentence.

It is error for the fact finder to consider duplicative specifications. But,
“resentencing is not automatically reqﬁired where the reviewing court independently
determines that the remaining aggravating circumstances outweigh the mitigating
factors beyond a reasonable aoubt and that the jury’s consideration of duplicative
aggravating circumstances in the penalty phase did not affect the verdict.” State v. Fry,
125 Ohio St.3d 163, 2010-Ohio-1017, 181, quoting State v. Jenkins (1984), 15 Ohio
St.3d 164, paragraph five of the syllabus.

Hefe the panel did weigh Specification One against the evidence in mitigation.
Judgment Entry dated March 18, 2009; R. 250, Pg. 2, 5. The panel did not find any
mitigation in the nature and circumstances of the offense. Id. Pg. 4. Only very limited
weight was given to the R.C. 2929.04(B)(3) factor. Id. Pg. 15.

The panel found that Wesson showed no remorse. Limited weight was given to
the lbve and support shown Wesson by his family. A small amount of weight was given
to Wesson’s conduct in jail and prison. Id. Pg. 13. The panel considered that evidence
together with the testimony of forensic psychologist Dr. Smalldon and assigned
significant weight to the R.C. 2920.04(B)(7) cafch-all factor. Id. Pg. 15.

‘But the panel found that weight in mitigation fell far short of enabling the panel
to find that the aggr:ivating circumstances did not (_)utweigh mitigation beyond a
reasonable doubt. Id. Pg. 15. The panel did assign weight to Specification One and |
Specification Three (aggravated robbery). But the most weight was assigned to

Specification Two (course of conduct). The other two specifications, “only [add] further



weight to the already very significant multiple-victim aggravating circumstance.” Id.
Pg. 14.

Because of the specific finding of the panel that the greatest factor in aggravation
was the course of conduct specification and because of the existence of the other
aggravating circumstance, Specification Three, the State submits that consideration by
the panel of Specification One did not affect the verdict. The panel would have
sentenced Wesson to death absent Specification One. The State further believes that
 this Court’s independent sentence review without consideration of Specification One

will result in a death sentence for Wesson. This Proposition must be rejected.



PROPOSITION OF LAWIII

WHERE A DEFENDANT'S RIGHT TO PRESENT A DEFENSE 1S
ARBITRARILY INFRINGED BY A STATE RULE OF EVIDENCE, THE
FORMER PREVAILS. THEREFORE, A TRIAL COURT MUST PRECLUDE
ESSENTIAL DEFENSE EVIDENCE BASEDC SOLELY ON STATE RULES OF
EVIDENCE.

LAW AND ARGUMENT

The trial court did not violate any of Wesson’s rights constitutional or otherwise
by not allowing him to introduce his self-serving hearsay statement through a State
witness.

Evidentiary rulings are reviewed under an abuse of discretion standard. A
defendant must show material prejudice to warrant a reversal. State v. Sage (1987), 31
Ohio St.3d 173, paragraph two of the syllabus; State v. Long (1978), 53 Ohio St.2d 91,
*g8. An abuse of discretion is more than an error of law -énd “implies that the court’s
attitudeis unreasonable, arbitrary or unconscionable.” Blakemore v. Blakemore (1983),
5 Ohio St.3d 217, *219.

On November 21, 2008 Wesson filed a notice repudiating his arrest day
statement to police. R. 147.

| After Wesson filed his notice of repudiation the State filed a motion in limine to
prevent introduction of the statement. R. 201. The court granted the motion in limine.
Order dated January 15, 2009, R. 210;.T. I, 8-10.

At trial Wesson proffered the statement. T. VI, 678-681. On appeal Wesson does
not explain what precise defense he was prevented from making.

The court correctly ruled that Wesson’s statement is hearsay. The rule is clear.

Admissions by a party opponent are not hearsay if they are offered against the party.

Evid.R. 801(D)(2); State v. Hardison, 9th Dist. App. No. 23050, 2007-0Ohio-366, 16. But



where a party seeks to offer his own out of court statement the statement is inadmissible
hearsay. In re Coy (1993), 67 Ohio St.3d 215, *218; State v. Mather, gth Dist. App. No.
07CA009242, 2008-0hio-2902, 120. |

This Court analyzed a defendant’s right to present a complete defense in State v.
Swann, 119 Ohio St.3d 552, 2008-Ohio-4837. This Court held that because Evid.R.
804(B)(3) served a legitimate interest in the admission of trustworthy evidence the rule
~ did not deprive a defendant of the right to present a complete. defense. Id. syllabus.

A defendant does not have a right to present evidence that is inadmissible under
the standard fules of evidence. Id. 113, citing Taylor v. Illinois (1988), 484 U.S. 400,
*410. A rule of evidence may properly restrict the admissibility of unreliable evidence.
Id. f14, citing United States v. Scheffer (1998), 523 U.S. 303, ¥309.

There is no question that barring a criminal defendant from introducing his own
self-serving out of court statement protects the legitimate interest of the State in having
reliable evidence presented in a criminal trial. Were Wesson's interpretatioh correct a
" defendant’s non-hearsay statement, capable of being tested by a motion to suppress for
a violation of the defendant’s constitutional rights, could be undermined by a later out of
court statement designed to serve the defendant’s ends without the State having the
ability to cross-examine the defendant on the new statement. That cannot be the law.

Wesson’s argument was rejected in People v. McGowan (Mich. App. 2009), 2009
WL 4827442, *16 and U.S. v. Suarez (11t Cir. .2007), 215 Fed. Appx. 872, *878. Evid.R.
801(D)(2) makes Wesson’s statement inadmissible hearsay. In re Coy, supra. The rule
is neither arbitrary nor illogical. Swann, supra Y31, citing Holmes v. South Carolina

(2006), 547 U.S. 319. The State contends that this Proposition must be rejected.
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PROPOSITION OF LAW IV

WHEN A CAPITAL DEFENDANT WAIVES HIS RIGHT TO A JURY TRIAL,
REVISED CODE 2945.06 REQUIRES THAT THE PRESIDING JUDGE OF
THE COURT RATHER THAN THE CASE ITSELF SELECT THE OTHER
MEMBERS OF A THREE JUDGE PANEL TO HEAR AND DECIDE A CAPITAL
MURDER TRIAL.

LAW AND ARGUMENT
Wesson says that he did not validly waive his right to jury trial because the three
judge panel was not properly constituted.
| R.C. 2945.06 provides,

*#% If the accused is charged with an offense punishable with
death, he shall be tried by a court to be composed of three
judges, consisting of the judge presiding at the time in the
trial of criminal cases and two other judges to be designated
by the presiding judge or chief justice of that court, and in
case there is neither a presiding judge nor a chief justice, by
the chief justice of the supreme court. The judges or a
majority of them may decide all questions of fact and law
arising upon the trial; however the accused shall not be
found guilty or not guilty of any offense unless the judges
unanimously find the accused guilty or not guilty. If the
accused pleads guilty of aggravated murder, a court
composed of three judges shall examine the witnesses,
determine whether the accused is guilty of aggravated
murder or any other offense, and pronounce sentence
accordingly. *** If in the composition of the court it is
necessary that a judge from another county be assigned by
the chief justice, the judge from another county shall be
compensated for his services as provided by section 141.07 of
the Revised Code.

Wesson signed an Amended Waiver of Trial by Jury in open court on January 7,

2009. The amended waiver was filed that day. R. 196. Subsequently Judge Teodosio
designated Judge Unruh and Judge Gippin, both members of the Summit County Court
of Common Pleas, as the other members of the panel. Judgment Entry dated

January 12, 2009, R. 204.
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Judge Teodosio explained the circumstances surrounding the amended waiver in
the Order dated January 8, 2009. R. 202. That Order states that pursuant to State v.
Eley (1996), 77 Ohio St.3d 174, *184 the additional members of the panel may be
designated by thé judge (Judge Teodosio) presiding over the capital defendant’s
criminal trial. The amended waiver involved Judge Teodosio designating two Summit
County Judges instead of the Chief Justice. Wesson and all counsel agreed to the
amendment. Id.

The transcript of January 7, 2009 shows that Judge Teodosio stated that as
presiding judge (presiding at that time) he could designate the other members of the
panel instead of the Supreme Court. T. 1/7/09, 2-4. The amended waiver was given to
defense counsel who fhen had Wesson read it. Wesson signed the amended waiver.
Judge Teodosio stated that he wanted to make it clear that he, as presiding judge, would
be appoiﬁting two common pleas judges rather than the Chief Justice. Id. 4-5.

By Journal Entry dated January 29, 2009 the panel indicated that on January 12,
2009 the panel as constituted was “approved by counsel for Defendant.” R. 235, Pg. 1.

The State contends that Wesson affirmatively agreed to have Judge Teodosio
designate the other members of the panel and by doing so waived and not forfeited any
error. “Waiver is the intentional relinquishment or abandonment of a right, and waiver
of a right ‘cannot form the basis of any claimed error under Crim.R. 52(B).” State v.
Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, 123 (Citation omitted.)

By signing the amended waiver after being fbld expressly that the amended
waiver would result in Judge Teodosio designating the other members of the panel
Wesson agreed that procedure was appropriate. The record indicates that counsel for

Wesson approved the other members of the panel. Journal Entry dated January 29,
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2009; R. 235. This Court should find a waiver and hold that Wesson cannot now claim
error.

Waesson can waive error because “the failure to comply with the three judge-panel
requirement of R.C. 2945.06 [constitutes] an error in the court’s exercise of jurisdiction,
##%?  Srate ex rel. Rash v. Jackson, 102- Ohio St.3d 145, 2004-Ohio-2053, 19, citing
Pratts v. Hurley, 102 Ohio St.3d 81, 2004-Ohio-1980. Where the trial court has -
jurisdiction but exercises it erroneously the sentence is not void but voidable. State v.
Payne, supra 128.

Accordingly, any error makes the sentence voidable and Wesson can waive error
" because he would not be bestowing subject matter jurisdiction to the court. Were the
sentence void Wesson could raise the error on appeal because a party cannot waive or
bestow subject matter jurisdiction. State ex rel. White v. Cuyahoga Metro. Hous. Auth.
(1997), 79 Ohio St.3d 543, *544. Wesson concedes that the subject matter jurisdiction
of the court is not involved. Brief, 28.

Support for the State’s position is found in State v. Post (1987), 32 Ohio St.3d
380 where the defendant was tried by a three judge panel. The panel did not examine
the witnesses as expressly required by R.C. 2945.06. The defendant agreed that the
State would read into the record a statement of facts. This Court stated,

Agreements, waivers and stipulations made by the accused,
or by the accused's counsel in his presence, during the course
of a criminal trial are binding and enforceable. See State v.
Robbins (1964), 176 Ohio St. 362, 27 0.0.2d 312, 199 N.E.2d
742, paragraph two of the syllabus. Although R.C. 2945.06
requires the court to “examine the witnesses” in determining
whether the accused is guilty of aggravated murder, we find
that appellant was bound by the agreed-upon procedure

wherein the state would proffer a statement of facts in lieu of
witnesses or other evidence.
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Id. *393.

The same result should obtain here. Wesson absolutely knew that Judge
Teodosio would designate the other members of the panel and agreed that he could do
so; he agreed by signing the amended waiver with knowledge of its import. Wesson
should not now be allowed to perpetrate a travesty of justice and rescind his agreement
and seek a new trial after he is convicted and sentenced to death.

Should this Court nevértheless address the issue the State contends that Judge
Teodosio acted in accordance with State v. Eley, supra.

There, this Court stated,

R.C. 2945.06 provides that the three-judge panel is to be
composed of three judges: the judge presiding at the time in
the trial of criminal cases and two judges to be designated by
that judge or by the presiding judge or chief justice of that
- court,
1d. 77 Ohio St.3d, *184.

Wesson should not be entitled to a new trial because Judge Teodosio followed a
statement by this Court particularly where the procedure was specifically explained to
him without complaint on his part. Wesson says that R.C. 2945.06 makes no sense if
the judge presiding in the criminal case means the same as the presiding judge of ‘the
court. Whether the statute makes sense or not that is how this Court interprets it.

Judge Teodosio did not err in following the statement of this Court. This Proposition

must be rejected.
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PROPOSITION OF LAWYV
WHERE THE PRESUMPTION AGAINST THE WAIVER OF MIRANDA
PROTECTIONS IS NOT OVERCOME BY THE TOTALITY OF THE
CIRCUMSTANCES OF THE WAIVER, ANY RESULTANT STATEMENT BY A
DEFENDANT MUST BE SUPPRESSED.
LAW AND ARGUMENT

Review of a motion to suppress presents a mixed question of law and fact. On
appeal the court accepts the trial court's findings of fact if they are supported by
competent, credible evidence. If the facts are accepted, the court independently
determines whether the facts satisfy the applicable legal standard. State v. Burnside,
100 Ohio St.3d 152, 2003-Ohio-5372, 18 (Citations omitted.) On appeal Wesson argues
that the facts found by the court in the Order dated June 27, 2008; R. 103, are not
supported by competent, credible evidence; this must be his argument since he insists
thét he was intoxicated when he made the statefnents.
| Wesson concedes that Miranda warnings were provided to him. Brief, Pg. 31.
The interview was taped. State Exhibit 2, Suppression Hearing of May 16, 2008. The
trial court reviewed the tape at the suppression hearing. R. 103, Pg. 9-10. Review of
that tape will show that Wesson was read line by line each warning and gives a clear,
coherent and knowing acknowledgement after each warning.

Wesson argues that he was too intoxicated to validly waive his rights. Review of
the taped interview proves that asser’rion.false. The interview lasted under an hour.
Wesson answered all the questions and gave a coherent narrative of his version of the

incident. The tape contains no evidence that Wesson was intoxicated at all much less to

a degree making his statement involuntary.
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The trial court found that Wesson’s claim of intoxication was contradicted by the
taped interview and testimony of the police. R. 103, Pgs. 11, 12-14. There is no law
saying that a trial court has to credit the statements of a defendant at a suppression
hearing. To the contrary the trial court has the duty to determine the credibility of the
witnesses. State v. Mills (1992), 62 Ohio St.3d 357, *366.

The voluntariness of a statement is judged under the totality of the
circumstances. State v. Edwards (1976), 49 Ohio St.2d 31, paragraph two of the
syllabus, vacated on other grounds (1978), 438 U.S. 911. Intoxication even if present
does not make a statement invbluntary in and of itself. Intoxication is merely one factor
that may be considered in the totality of the circumstances. State v. Stewart (1991), 75
Ohio App.3d 141, ¥147; See United States v. Newman (6% Cir, 1989), 889 F.2d 88, *94;
United States v. Rambo (8% Cir. 1986), 789 F.2d 1289, *1297 (intoxication or mental
agitation does not render a statement involuntary).

Where a defendant challenges the voluntariness of his statements there must be a
showing of coercive police action before the statements can be suppressed. Colorado v.
Connelly (1986), 479 -U.S. 157, *164; State v. Otte, 74 Ohio St.3d 555, *562, 1996-Ohio-
108. The issue is whether the will of the defendant was overborne and his capacity for
self-determination critically impaired. Colorado v. Spring (1987), 479 U.S. 564, *574;
See Dickerson v. United States, (2000), 530 U.S. 428, *433: “a confession forced from
the mind by the flattery of hope or thé torture of fear *** is rejected.”

Wesson also argues that his extensive criminal history shows his lack of intellect.
Brief, Pg. 35. Wesson had five prior convictions, from 1978 through 2001. R. 103, Pg. 5.

Wesson cites no authority that a person has to have a low intellect to be a criminal.
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The State contends that a review of Wesson’s taped interview will show that all of
his claims have no basis in fact, that the trial court’s credibility determinations are
supported by competent and credible evidence, and that the trial court did not err in

denying the motion to suppress. This Proposition must be rejected.
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PROPOSITION OF LAW V1
TAMPERING WITH EVIDENCE, R.C. 2921.12 AND AGGRAVATED
ROBBERY, R.C. 2011.01 ARE ALLIED OFFENSES PURSUANT TO R.C.
2945.21 WHERE THE UNDERLYING THEFT OFFENSE AND THE MAKING
THE ELEMENT UNAVAILABLE CONSTITUTE THE SAME ANIMUS.
LAW AND ARGUMENT

Wesson was sentenced to four years on the tampering with evidence conviction
consecutively with nine years on the aggravated robbery conviction. Sentencing Entry
dated March 18, 2010; R. 256. He did not argue that these offenses merged for |
sentencing so review is for plain error. State v. Payne, 114 Ohio St.3d 502, 2007-Ohio-
4642 Y21, 124.

Plain error correction is a discretionary act and requires the defendant to show
that his substantial rights were affected, that the outcome clearly would have been
~ otherwise and that a manifest miscarriage of justice would occur absent the error. State
v. Long (1978), 53 Ohio St.2d 91, paragraphs two and three of the syllabus; State v.
Perry, 101 Ohio St.3d 118, 2004-Ohio-297, T14.

Aggravated robbery, R.C. 2911.01(A)(1), and tampering with evidehce, R.C.
2921.12(A)(1) are not allied offenses of similar import so the question of a separate or
the same animus is not reached. R.C. 2041.25(B); State v. Blankenship (1988), 38 Ohio
St.3d' 116, *117.

~ This Court articulated the test to determine whether offenses are allied offenses
of similar import in State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1625:
[iln determining whether offenses are allied offenses of
similar import under R.C. 2945.25(A), courts are required to
compare the elements of offenses in the abstract without
considering the evidence in the case, but are not required to

find an exact alignment of the elements. Instead, if, in
comparing the elements of the offenses in the abstract, the
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offenses are so similar that the commission of one offense
will necessarily result in commission of the other, then the
offenses are allied offenses of similar imports.”
Id. paragraph one of the syllabus.
It is plain that aggravated robbery ‘does not involve any sort of official
investigation or proceeding and tampering with evidence does not involve possession of

a deadly weapon. Commission of either offense does not necessarily result in

commission of the other, This Proposition must be rejected.
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PROPOSITION OF LAW VII
VICTIM-IMPACT STATEMENTS MADE BY OR ON BEHALF OF FAMILY
MEMBERS OF THE DECEDENT AT THE TIME OF SENTENCING ARE
LIMITED IN NATURE AND MAY NOT ADDRESS THE FAMILIES
CHARACTERIZATION OF AND OPINIONS ABOUT THE CRIME, THE
DEFENDANT AND THE APPROPRIATE SENTENCE.
LAW AN D ARGUMENT
The mitigation hearing held March 6, 2009 is encompassed by Volume IX of the
transcript. There is no victim impact evidence in it. The sentencing hearing referenced
by Wesson commenced March 13, 2009. That is Volume X of the transcript. Judge
Teodosio immediately announced that the panel sentenced Wesson to death. T. X, 4.
Accordingly, there is no possibility that anything said afterwards by friends or family
members of Emil and Mary Varhola influenced the verdict. State v. Fautenberry
(1995), 72 Ohio St.3d 435, *438-"439.
This was the situation in State v. Hale, 119 Ohio St.zd 118, 2008-Ohio-3246
where the trial judge announced his decision on the sentence before hearing from the

relatives. This Court found that any statements could not have influenced the

sentencing decision. Id. 1147-1148. This Proposition must be rejected.
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PROPOSITION OF LAW VIII
THE FAILURE TO RAISE AND PRESERVE MERITORIOUS ISSUES DURING
THE CULPABILITY PHASE RESULTS IN THE DENIAL OF A DEFENDANT ’S
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL
LAW AND ARGUMENT

Weéson lists five instances where he says trial counsel were ineffective. Wesson
makes no attempt whatsoever to show that any instance alone or in combination
prejudiced him in a partiéular manner. Accordingly, the Proposition should be
summarily rejected.

Wesson must demonstrate both deficient performance and prejudice in order to
establish ineffective assistance of counsel. State v. Bradley (1989), 42 Ohio St.3d 136,
paragraphs two and three of the syllabus. Prejudice requires Wesson to show a
reasonable probability that, but for counsels’ errors, the result of the trial would have
been different. Id.

Fach instance cited by Wesson is the subject of a separate Proposition. The State
stands by its argument in response to those Propositions except as supplemented below.

Concerning the jury waiver issue raised in Proposition IV Wesson cannot show a
reasonable probability that the outcome of the trial would have been different under
different facts. Further, counsel did not render deficient performance in agreeing to the
procedure uséd.

Any argument concerning prejudice is built on speculation. Speculation cannot
prove the prejudice prong of ineffective assistance. State v. Mundt, 115 Ohio St.3d 22,
2007-Ohio-4836, 115, T132; State v. Elmore, 111 Ohio St.3d 515, 2006-0Ohio-6207,

121,
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Assuming that counsel had objected to the procedure used by Judge Teodosio
then either Judge Teodosio would have either 1) agreed with counsel and the other
members of the panel would have been designated by the presiding judge of the Summit
Coimty Court of Common Pleas or by the Chief Justice of this Court; or 2) disagreed
with counsel and proceeded as he did in designating the other members of the panel
himself. It is impossible to say with any degree of certainty which course Judge
Teodosio would have followed.

According to Wesson’s argument in Proposition IV Judge Teodosio adopted a
nonsensical interpretation of R.C. 2945.06. It is therefore reasonable to believe that an
objection by counsel would have resulted in the other panel members being selected by
a different Judge. Had that been done it is impossible to say that Wesson would have
been acquitted on any particular charge or that he wouid not have been sentenced to
death.

No doubt Wesson can speculate that after objection Judge Teodosio would have
still acted as he did. Then Wesson has the issue on direct appeal without a waiver
obstacle. VThen the outcome would depend on this Court’s interpretation of the statue
and State v. Eley, supra. This Court would have to reach that issue here in order to
know whether Wesson was prejudiced. If that issue is reached then the State contends
that Eley should be followed.

The State does not believe that counsel rendered deficient performance in nbt
objecting to the procedure. That procedure, according to the Journal Entry dated
January 29, 2009; R. 235, allowed defense counsel to appro{re the other members of the

panel. That is a benefit and not a detriment to Wesson. Therefore counsel rendered

22



beneficial and not deficient performance in agreeing to the procedure. This Proposition

must be rejected.
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PROPOSITION OF LAW IX
THE DEATH PENALTY MAY NOT BE SUSTAINED WHERE THE
CUMULATIVE ERRORS THAT OCCURRED IN THE TRIAL DEPRIVED THE
DEFENDANT OF A FAIR CONSIDERATION OF THE APPROPRIATENESS
OF THE DEATH PENALTY. '
LAW AND ARGUMENT

The doctrine of cumulative error stated in State v. DeMarco (1987), 31 Ohio St.3d
191 is founded on a demonstration of multiple instances of harmless error. State v.
Garner (1995), 74 Ohio St.3d 49, *64. The doctrine requires a showing of multiple

errors. Wesson has not demonstrated multiple instances of error and this Proposition

must be rejected.
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PROPOSITION OF LAW X

0.R.C. 2929.04(A)(7) IS UNCONSTITUTIONAL WHERE THE SAME ACTS
WHICH CONSTITUTE THE CHARGE OF AGGRAVATED MURDER ARE
ALSO USED TO NARROW THE CLASS OF DEATH ELIGIBLE
DEFENDANTS.
LAW AND ARGUMENT
This argument was rejected in State v. Fry, 125 Ohio St.3d 163, 2010-Ohio-1017,

9184. This Proposition must be rejected.
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PROPOSITION OF LAW X1
THE DEATH PENALTY CANNOT BE UPHELD WHERE THE REVIEWING
COURT FAILS TO FOLLOW THE STATUTORY PROVISIONS REGARDING
THE PROPORTIONALITY REVIEW OF THE DEFENDANT’S SENTENCE.
LAW AND ARGUMENT
The statute under which this Court performs a proportionality review does not
require that the review include cases in which a life sentence was imposed. R.C.
2929.05(A). This Court compares the facts of the case before it to cases it has decided in
the past. |
This Court has always rejected arguments that cases in which death was not
“imposed should be compared to cases in which death was imposed. State v. Hoffner,
102 Ohio St.3d 358, 2004-0hio-3'430, 187; See State v. Perez, 125 Ohio St.3d 122, 2009-
Ohio-6179, 1253-1254; State v. Davis, 116 Ohio St.3d 404, 2008-Ohio-2, 13; State v.

Elmore, 111 Ohio St.3d 515, 2006-Ohio-6207, T1. This Proposition must be rejected.
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PROPOSITION OF TAW XII

THE DEATH PENALTY IS UNCONSTITUTIONAL AS PRESENTLY
ADMINISTERED IN OHIO.

LAW AND ARGUMENT

Wesson goes on for some twenty-five pages listing claims that have been rejected

more than once. Summary rejection of these settled issues is appropriate. See State v.

Fry, supra 2010-Ohio-1017, 1214-Y215.

The claims are grouped into nine categories as follows. The citations are to cases

among others where the claim has been rejected.

1.

Arbitrary and unequal punishment. State v. Ferguson, 108 Ohio St.3d
451, 2006-0Ohio-1501, 186.

Unreliable sentencing procedures. State v. Ferguson supra, 187.

Induced ineffecti{ze assistance of counsel. State v. Carter, 72 Ohio St.3d
545, 1995-Ohio-104, *560.

Individualized sentencing. State v. Ketterer, 111 Ohio St.3d 70, 2006-
Ohio-5283, Y162; State v. Mink, 101 Ohio St.3d 350, 2004-Ohio-1580,
f10s5.

Defendant’s right to a jury trial is burdened. State v. Ferguson supra,

189.
Mandatory submission of reports and evaluations. State v. Ferguson
supra, 190.

ORC 2029.04(A) (7) is constitutionally invalid when used to aggravate

ORC 2003.01(B) aggravated murder. State v. Ferguson supra, 191;

State v. Lewis, 67 Ohio St.3d 200, 1993-Ohio-181, *206.
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8. ORC 2920.02 and 2029.04 are unconstitutionally vague. State v.

Ferguson supra, 192.

9. Proportionality and appropriateness review. State v. Craig, 110 Ohio
St.é,d 306, 2006-Ohio-4571, 1124; State v. Ferguson supra, 193.

10. Beyond a reasonable doubt standard. State v. Hoffner, 102 Ohio St.3d
358, 2004-0hio-3430, 161.

11. Ohio’s statutory death penalty scheme violates international law. State
v. Cratg supra, 2006-0hio-4571, Y127.

This Proposition must be rejected.
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CONCLUSION

Pursuant to the argument offered, the State respectfully contends that the

Judgments convicting Appellant Wesson and sentencing him to death should be

affirmed.

Respectfully submitted,

SHERRI BEVAN WALSH
Prosecuting Attorney

|5 S 2 >N
RICHARD S. KASAY—"
Assistant Prosecuting Attorney

Appellate Division

Summit County Safety Building
53 University Avenue

Akron, Ohio 44308
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GOPY  INTHECOURT OF COMMON PLEAS

- COUNTY OF SUMMIT
DANEL M. PPN
' THE STATE OF OHIO zgaé Mpr 18 PH ik f‘ Case No. CR 08 03 0710

VS.

. JOURNAL ENTRY
HERSIE R. WESSON f
(PAGE 1 OF 4)

THIS DAY, to-wit: The 18th day of March, A.D., 2009, upon due consideration of this Court, ITIS
HEREBY ORDERED that the Journal Entry dated March 13, 2009 be amended to read as follows:

THIS DAY, to-wit: The 13th day of March, A.D., 2009, now comes the Assistént Prosecufmg Attorneys
Margaret Kanellis and Felicia Easter on behalf of the State of Oth, the Defendant, HERSIE R. WESSON,
being i in Court with counsel, LAWRENCE WHITNEY and DONALD HICKS for sentencmg
Heretofore on January 23, 2009, the three-judge panel consisting of Judge Thomas A. Teodosio
(Presiding}, Judge Brenda Burnham Unruh and Judgé Robert M. Gippen, returned their verdict ﬁriding the
» Defernidant, HERSIE R. WESSON GUILTY, beyond a reasonable doubt, of the crime of AGGRAVATED
MURDER as contained in Count Two (2} of the Indictment, Ohioc Revised Code Section 2903.01(B), a special
felony; GUILTY, beyond a reasonable doubt, of Specification One to Count Two of the indictment, Ohio
Revised Code Section 2929.04(A}4)(b); GUILTY, beyond a reasonable doubt, of Specification Two to
Count Two of the indictment, Ohio Revised Code Section 2929. 04(A){S}; GUILTY, beyond a reasonable doubt,
of Spec1f1cat1on Three To Count Two of the indictment, 0h1o Revised Code Sectlon 2929.04(A)(7); GUILTY,
beyond a reasonable doubt, of the crlme of AGGRAVATED MURDER as contamed in Count Three (3) of the
Indictment, Ohio Revised Code Section 2903, 01(D), a spemal felony; GUILTY, beyond a reasonable doubt, of
Specification One To Count Three of the indictment, Ohio Revised Code Section 2929. 04(A){4)(b); GUILTY,
beyond a reasonable doubt, of Specification Two to Count Three of the 1ndxctment Ohio Revised Code Section
2929.04(A)(5); GUILTY, beyond a reasonable doubt, of Specification Three to Count Three of the indictment,
Ohio Revised Code Section 2929.04(A)(7); GUILTY, beydnd a reasonable doubt, of the crimes of AGGRAVATED
ROBBERY, as contained in Count 7 of the Indictment, Ohio Revised Code Section 2911.01(A){1), a felony of
the first {1st) degree; GUILTY, beyond a reasonable doubt, of the crime of HAVING WEAPONS WHILE UNDER
‘ DISABILI’I’Y, as contained in Count 9 of the Indictment, Ohio Revised Code Section 2923. 13(A)(2}, a felony of
- the third (3rd) degree; GUILTY, beyond a reasonable doubt, of the crime of TAMPERING WITH EVIDENCE, as
contained in Count 10 of the Indictment, Ohio Revised Code Section 2921.12(A){1), a felony of the third (3rd)
degreg; GUILTY, beyond a reasonable do_ﬁbt, of the crime of ATTEMPTED MURDER, as contained in Count 11
of the Supplement One to indictmént, Ohio Revised Code Section 2903.02(A)/2923.02, a felony of the first
{1st) degree; GUILTY, beyond a reasonable doubt, of the crime of ATTEMPTED MURDER, as contained in
Count 12 of the Supplement One to Indictment, Ohio Revised Code Section 2903.02(B}/2923.02, a felony of
the first (1st) degree; GUILTY, beyond a reasonable doubt, of the crime of AGGRAVATED ROBBERY, és
contained in Count 13 of the Supplement One to Indictment, Ohio Revised Code Section 2911.01A)(3), a
felony of the ﬁrst {1st) degree, which offenses all occurred on or about February 25, 2008.
Prior to the mitigation/sentencing phase, the Court ordered the merger of Count Two and Count
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COW both of which involved the aggravated, murder of the same victim, Emil Varhola. The State elected to -
proceed on Count Two and the three specifications to Count Two of the 1nd1ctment at the
mitigation/sentencing phase of the trial, ' '

The mitigation/sentencing phase of trial commenced on the 6th day of March, 2009 at 9:00 a.m. The
Defendant was present in open Court accompanied by his Attorneys, Lawrence Wintney and Donald Hicks.

‘The State was present by Assistant Prosecuting Attorneys Margaret Kanellis and Felicia Easter.

The panel began its deliberations on March 6, 2009 at 3:00 p.m. After due deliberations, on March

13, 2009 at 2:20 p.m., the three-judge panel announced that it had reached a verdict. The Defendant,

| HERSIE R. WESSON his Attorneys, Lawrence ‘Whitney and Donald Hicks and Assistant Prosecuting

_ Attorneys Margaret Kanellis and Felicia Easter, were brought back into open Court. The panel, in the
presence of the Defendant, HERSIE R. WESSON, and his counsel announced its verdict that it unanimously

: founc'l by proof beyond a reasonable doubt that the aggravating circumstances outweigh the mitigating

~ factors. Based on the finding of the 3-judge panel, and in accordance with the requirements of Ohio law a.nd'
Ohio Revised Code Section 2929.03(D}(3) a sentence of death shall be imposed on the Defendant.

Prior to imposing the sentence the Court inquired of counsel for Defendant if they w1shed to speak onl

behalf of Defendant. Counsel for Defendant did address the Court prior to sentence. being imposed.

| The Court then inquired of the Defendant, HERSIE R. WESSON if he desired to make a statement or
present any evidence to the Court prior to sentence being pronounced agamst him, The Defendant did
address the Court prior to sentence bemg imposed. _

The Court then inquired of Assistant Prosecutor Kanelhs if the State, the victim or a representative of
the victims desired to make a statement or present any relevant mformatmn The panel heard from the
victims” son, Paul Varhola, and his wife Mary Varhola; the victims’ nephew Denny Woods and a taped
staternent. from the victim, Mary Varhola. _

The Court then ingquired of counsel for Defendant if they desired to respond to any new material facts
ralsed by the victims or the victim representatives in their comments. Counsel for Defendant declined to
respond to any new material facts ‘raised by the victims or the victim representatives in their comments.

Whereupon the Court proceeded to lmpose sentence in this matter.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED BY THIS COURT that Defendant, HERSIE
R. WESSON, be committed to the Ohio Department of Rehabilitation and Correction for punishment ofthe
crime of AGGRAVATED MURDER, as to the death of Emil Varhola, as contained in Count Two of the
Indictment, Ohio Revised Code Section 2903. 01(B), a special felony, with Specification One to Count Two,
O.R.C. 2929.04{A)(4)(b); Specification Two to Count Two, O.R.C. 2929.04(A)(5}, Spec1ficat10n Three to Count
Two, O.R.C. 2929.04(A)(7), and that the sentence is DEATH. The Court finds that because of the nature of
the sentence on Count Two there is no reason 0 advise the defendant of post-release control on this special
felony. o ' ‘

' IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Defendant, HERSIE R. WESSON, be

committed to the Chio Department of Rehablhtatlon and Correction for a mandatory prison term of Nine (9)

years for punishment of the crime of AGGRAVATED ROBBERY, as contained in Count Seven (7] of the

Indictment, Ohio Revised Code Section 291 1.01(A})(1), a felony of the first degree, together with a perxod of 5

years mandatory post-release control pursuant to Ohio Revised Code Section 2967.28. The Defendant has a
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prior conviction for Burglary, a felony of the second degree; therefore the nme-year sentence imposed on
Count Seven (7) is a mandatory term of imprisonment. §

~ IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Defendant, HERSIE R. WESSON, be
committed to the Ohio Department of Rehabilitation and Correction for a prison term of Four (4} years for
punishment of the crime of HAVING WEAPONS WHILE UNDER DISABILITY, as contained in Count Nine (9) of
the Indictment, Ohio Revised Code Section 2923, 13(A)(2), a felony of the third degree, together with a penod
of post release control to the extent the parole board may determine, as prowded by law and pursuant to 0h1o

| Revised Code Section 2067.28. - -

IT IS FURTHER ORDERED, ADJUDGED AND DECREED. that the Defendant, HERSIE R. WESSON, be
committed to the Ohio Department of Rehabilitation and Correction for a prison term of Four (4) years for
punishment o_f the crime of TAMPERING WITH EVIDENCE, as contained in Count Ten (10) of the Indictment,
Ohio Revised Code Section 2921.12(A)(1), a felony of the third: degree, together with a period of post release

~ control to the extent the parole board may determine, as provided by law and pursuant to Ohio Revised Code
Section 2967.28. '

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Defendant, HERSIE R, WESSON be
committed to the Ohio Department of Rehabilitation and Correction for a mandatory prison term of Nine (%)
| years for punishment of the crime of ATTEMPTED MURDER, as contained in Count Eleven (11) of the

' Supplement One o Indlctment Ohio Revised Code Sections 2903.02(A)/2923.02, a felony of the first degree,
together with a period of 5 years mandatory post release control pursuant to Ohio Revised Code Section
2967.28. The Defendant has prior.a prior conviction for Burglary, a felony of the second degree; therefore the
nine-year sentence imposed on Count Eleven (11) is a mandatory term of imprisonment.

IT IS FURTHER ORDERED that the Court, pursuant to Ohio Revised Code Section 294 1..25(A),
declines to impose a sentence on the Defendant, HERSIE R. WESSON, on the charge of ATTEMPTED
MURDER, as contained in Count ’I\veive {(12) of the Supplement One to Indictment, Ohio Revised Code
Sections 2903.02(B}/2923.02, a felony of the first degree, for the reason that said offense is merged with the
charge of ATTEMPTED MURDER, as contained in Count Eleven (11) of the Supplement One to Indictment.

IT IS FURTHER ORDERED that the Court, pursuant to Ohio Revised Code Section 2941.25(4),
declines to 1mpose a sentence on the Defendant HERSIE R. WESSON, on the charge of AGGRAVATED
ROBBERY as contained in Count Thirteen (13) of the Supplement One to Indictment, Ohio Rewsed Code



' Cma\&l 2911.01(A}3), 2 felony of the first degree, for the reason that said offense is merged with the charge of
AGGRAVATED ROBBERY, as contained in Count Seven (7) of the Indictment.

1T IS FURTHER CRDERED that the sentences imposed in Counts Seven, Nine, Ten, and Eleven are
ordered to be served consecutively and not concurrently with each other. '

_ 'THEREUPON, the Court informed the D.eféndant of the consequernces of violating the terms and
condiﬁons of po st-release control and the conseqﬁencés of being convicted of a new feloﬁy offense while on_
post-release control. _ o

THEREUPON, the Court informed the Defendant of his right to appeal pursuant to Rule 32, Criminal
Rules of Procedure. . B '

IT IS FURTHER ORDERED that the Attorneys George C. Pappas and David L. Doughton, both certified
death penalty qualiﬁéd dppellate counsel under Rule 20 of the Rules of Superintendence for the Courts of
Ohio, were appointed to represent thé Defendant, HERSIE R. WESSON, for purpose of éppeal, é.s the
Defendant is indigent and unable to employ counsel. ' ' .

IT IS FURTHER ORDERED that the Suminit County Clerk of Courts delivér the ,entire.re'cord in this_
case to the Ohio Supreme Court pursuant to Ohio Revised Code Section 2929.03(G}(2).

IT 18 FURTHER ORDERED that the Defendant, HERSIE R. WESSON, receive credit for 40 1 days.
against his sentence for time served in the Summit County Jail. _

IT IS FURTHER ORDERED that the Defendant, HERSIE R. WESSON, pay the costs of this prosecution
for which execution is hereby awarded; said monies to be paid to the Summit County Clerk of Courts,
Courthouse, 205 South High Street, Akron, Ohio 44308-1662. | o

IT IS FURTHER ORDERED that the Defcndant,- HERSIE RI. WESSON, is to be conveyed by the Sheriff
of Summit Coﬁnty, Ohio, within Five (5} days to the CORRECTIONAL RECEPTION CENTER at QOrient, Ohio,
for immediate i:ransport to the SOUTHERN OHIO CORRECTIONAL FACILITY, at Lucasville, Ohio, and he be
there safely kept until February 25, 2010, on which day, within an enclosure, inside the walls of said
SOUTHERN OHIO CORRECTIONAL FACILITY, prepared for that purpose, according to law, the said
Defendant, HERSIE R. WESSON, shall be administered a lethal injection by the Warden of the said
SOUTHERN OHIO CORRECTIONAL FACILITY, or in the case of the Warden’s death or inability, or absence; by

' aDeputy Warden of said In_stitution; Ithat the said Warden or his duly authorized Deputy, shall administer a
ethal injection until the Defendant, HERSIE R. WESSON, is DEAD. -

IT IS SO ORDERED.

APPROVED:
March 18, 2009
TAT/pmw

JUDGE ROBE‘%TLM.’GIPPIBD /

JUDGE BRENDA BURNHAM UNRUH

cc: Assistant Prosecutor Felicia Easter
Assistant Prosecutor Margaret Kanetlis
Criminal Assignment
Attorney Lawrence J. Whitney — CERTIFIED
Attorney Donald Hicks - CERTIFIED
{Court Convey - EMAIL]
{Pretrial Services - JAIL CREDIT - EMAIL}
Registrar’s Office
Southern Dhio Correctional Facility - CERTIFIED
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HERSIE R. WESSON, _ )  JUDGMENT ENTRY —
' _ ) OPINION OF THE COURT
Defendant. ) FINDINGS OF FACT AND
) CONCLUSIONS OF LAW
}  REGARDING IMPOSITION
)

OF THE DEATH PENALTY

The three-judge panel finds that the aggravating circumstances outwéigh the mitigating

| factors beyond a reasonable doubt. The Court shall -impose the penalty of death on the

Defendant, Hersie R. Wesson, in aécord_ahce with the mandates of R.C. § 2929-.03(D)(3) and all
other applicable provisions of law.

As required by R.C. § 2929.03(F), this Opinion states the panel’s specific findings as to

the existence of any of the mitigating factors set forth in division (B) of section 2929.04 of the

Revised Code, the existence of any other mitigating factors, the aggravating circumstances the

Defendant was found guilty of committing, and the reasons why the aggravating circumstances

the Defendant was found guilty of committing were sufficient to outweigh the mitigating factors.

L PROCEDURAL STATUS

On January 23, 2009, the three-judge panel found Hersie R. Wesson guilty of two counts
of Aggravated Murder (Counts Two and Three) and of three death penalty specifications to each

of those counts for the killing of Emil Varhola. Prior to the sentencing phase of the trial, the
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Court merged Counts Two and Three, by its Order filed on March 3, 2009. The State elected to
proceed on Count Two for purposes of sentencmg Under Count Two, the Defendant was
convicted of purposely caus.mg the death of Emil Varhola while committing, attemptmg to
commit, or fleeing immediately after committing or attempting to commit the offense of
aggravated robbery. N |

The speciﬁcations to Cobnt Two of which the Defendant was convicted and which serve| -
as the aggr.avatin'g circumstances for the sentencing phase of the Defenblant’s trial were: First,
that_thc.aggravated murder eccurred while the Defendabt was under detention; S_mc_l, that the

aggravated murder was part of a course of conduct involving the purposeful killing or attempt to

kill two or more persons; and Third,:"that the aggravated murder was committed while the

Def‘enda.nt was commlttmg, attempting to commit, or fleemg immediately after commltlmg or
attempting to commit aggravated robbery and that the Defendant was the principal offender i in

the commission of the aggravated murder. -

A sentencing hearing was held on March 6, 2009, before the same three-judge panel that

presided over the trial phase. The three-judge panel deliberated following the hearing.

. FINDINGS OF FACT
A.  NATURE AND CIRCUMSTANCES OF THE OFFENSE

The Defendant murdered Emil Varhola in the early evening of February 25, 2008, an‘d--

| attempted to kill Mary Varhola, hlS wxfe shortly thereafter. Mr. and Mrs. Varhola were both

elderty and suffered from serious medical conditions, but lived together seif-sufﬁmently in the

home they had owned for most of their married life.

Mr. Varhola had a pacemaker implanted and a continuous oxygen supply. In the home, a
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1eng tube -cormected to the oxygen pump allowed Mr. Varhola substantial mobility, Mrs.
Varhola.required a cane to walk.
The Defendant; then about 50 yeare old, had become acqnainted with the Varhola’s the

previous year, when he began living with a girlfriend in the same neighborhood. In particular,

't_he Defendant became casually friendly with Mr, Varhola, sitting outside and chatting with him
on numerous occasions. The Defendant had been inside the Varhola’s house-one time before, in

- December of 2007, for an impromptu social visit.

Mr. Varhola maintained a collection of long guns; an additional coliection belonging to
the Varhola’s son Pau1 was also stored in the house.. Mr. Varhola also owned a handgun for

proteetlon The handgun was normally kept hidden in a hollowed-out book in the living room.

' The Varhola’s were secunty—consmous keeping the doors well-locked and 1nsta111ng video

| cameras outmde to discourage intruders. The. cameras d1d not operate ‘but appeared to do so.

The Defendant said in his unsworn statement that when he came to the door in December

he saw that Mr. Varhola was holding a handgun. According to the Defendant, Mr. Varhola put

the gun in his pocket after he recognized the Defendant and let him in.

The Defendant was not living with his girlfriend on February 25, 2008, because of

incidenfs that had occirred between them. The girlfriend had contacted the Defendant’s Parole

Officer concerning the incidents.

That evening, the Defendant rode from across town by bus arriving in the nelghborhood
sometime shortly before 7: OO p.m. He apparently went dlrectly to the backdoor of the Varhola’s
nous_e. The Varhola’s readily let him in. There was no evidence that Mr. Varhola had the
handgun with him on this oecasion.. .' The Defendant and Mr. Varhola sat and talked in the

kitchen, while Mrs. ‘Varhola remained in the living room. The Defendant was apparently offered
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some food and drink. He also used the upstairs bathroom.

After awhile, Mrs. Varhola heard a whistling noise from the kitchen. When she got there
(slowed by her infirmity), she saw her husband lying bleedmg and motionless on the floor. The _
whlsthng noise she heard was coming from Mr. Varhola’s w1nd pipe. The Defendant was going
through Mr. Varhola’s pockets. Mis. Varhola cried out that the Defendant had killed he_r
husband and the Defendant sald that he had, grmmng at her.

- The Defendant then came at Mrs Varhola w1th a knife. He asked her repeatedly, Where

"is the gun?” They struggled, Mrs. Varhola attempting to defend herself as’ 'best she could with

her cane. The Defendant punched, kicked, and stabbed Mrs. Varhola repeatedly. She finally

decided to “play dead” and went quiet and motionless, though she remained conscious. The

- Defendant only then left her alone and spent a few minutes going around the house before :

' exiting. Mrs. Varhola was able to move to a phone to call her son for help awhﬂe later

The Medical Examiner’s Report showed that Mr. Varhola was stabbed deeply with a

| knife multiple times, in his neck, chest, and back. The evidence indicated that the back wounds

| _weie made after Mr. Varhola’s heart had stopped.

One of the Varhola’s long guns and a teacup were found in bushes outside the house,
Wl'[h the Defendant’s DNA on them. Mr. Varhola’s wallst was found weeks later, several blocks
away, without any money it. - There was no ev1dence of the Defendant’s DNA on the wallet.

Mrs. Varhola reported that jewelry and eoins were missing. There was no evidence that the

~ handgun was removed from its book compartment until after the incident,

The panel finds that the nature and circumstances of the offense do not provide any|

mitigating factors.
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'B. - AGGRAVATING CIRCUMSTANCES

' submitted in support of the First Aggfavating Circumstance. Exhibit 100 is a certified copy of

10, 2007, finding that he was subject to mandatory post release control upon release from prison.

 Circumstance. Bxhibit 108 is the Summit County Medical Examiner’s Report of Investigaﬁon =

and Report of Autopsy concerning the February 25, 2008, death of Emil Varhola. Exhibit 118

~abdomen; and a laceration on the third and fourth digits of the right hand. According to the

The State introduced seven exhlblts that were admitted at the ‘trial phase of the

proceedings and submitted no further evidence. State Exh1b1ts 100, 100A, and IOOB were

the Defendant’s journal entry of conviction, filed July 31, 2003, for the offenses of Burglary, a
felony of the second degree and three misdemeanors. Exhibit 100A is the Ohio Department of}

Rehabilitation and Correction’s Post Release Control Assessment of Defendant, dated January

Exhibit 100B is the State of Ohio Department of Rehabilitation and Correction Adult Parole
Authority’s conditions of post-release control supervision for Defendant, which were signed by

him on May 7, 2007

State EXhlbltS 108 and 118 were submitted in support of the Second Aggravatmg.

contains the medical records of Mary Varhola. Those records diagnosed an assault, abrasions,
lacerations, multiple stab wounds on the chest, abdomen, and on the third and fo_urth digits of the
right hand. The physical exam revealed a large V shaped laceration to the right cheek; “four

superﬁmal hnear Iaceratlons on the lef‘: breast; “three superficial linear laceratwns on the

records, Mary Varhola was 77 years old when examined.
State Exhibits 37 and 99 were submitted in support of the Third Aggravating
Circumstance. Exhibit 37 is a photograph of the butt of the rifle taken from the Varhola

residence as it was found sticking out from an evergreen bush. Exhibit 99 is the wallet of Emil
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Varhola, found benéath the pérch of a house a few blocks from the crime scene.

The State also asked the Court to consider the gvidence'at the trial phase that wés relevant|
to the threé aggravating circumstances of which the Defencfant was convicted.

The three-Judge panel ﬁnds the aggravating circumstances to have been very substantial
and gives them great weight. The panel gives particular weight to the Second Aggrava.hng
Circumstance, concerning the Defendant’s multiple homicidal acts.

C. MITIGATING FACTORS -

The Defe_r;danf introduced the cxpeﬁ testimony of a clinical foreilsic psychologist, Dr.

Jeffrey L. Smalldon, the téstimony of the Defendant’s oldér sister, Yvette Wesson, and the

unsworn statement of the Defendant. The panel found both witnesses to be fully credible,

H though not the Defendant, for the most part. Evidence of the following factors was considered in
| mitigation of the death penalty:

Victim Inducement or Facilitﬁtioh (R.C. § 2929.04(B)(1)) — The panél found the Defendant’s

statement that Emil Varhola induced or facilitated the crime not to be credible and gives this
factor no weight., The factor will accordingly not be discussed further.
Duress, Coercion, or Strong Provocation (R.C. § 2929. 04(B)(2)) The panel similarly finds

that the Defendant’s statements that Fmil Varhola’s actions against him had strongly provoked

' 4im were not credible. There is no evidence of duress or coercion. Accordingly, this factor is

given no weight. It also will not be discussed further.

Lack of Substantial Capacity to Conform to the Requirements of the Law (R.C. §

2929.04(B)(3)) ~

Dr. Smalldon expressed the view that certain conditions of the Defendant that he had

diagnosed could have affected the Defendant’s ability to conform to the requirements of the law.
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Dr. Smalldon ruled out any effect on the Defendant s capao1ty to appreclate the criminality of his
conduct and that aspect of this statutory mitigating factor will not be dlscussed further. Dr.
Smalldon did not express any formal professional opinions to a reasonable degree of certainty

concerning the Defendant.

Dr. Smalldon diagnosed the Defendant to have these conditions: (1) depressive disorder,

not otherwise specified, (2'_)'- borderline intellectual furiotioning;.(S) alcohol dependence; and 4

personality disorder, not otherwise specified, with passive-aggressive, narcissistic and antisocial |

features.

Dr. Smalldon spent approx1mately 15 hours face to face with the Defendant over the

course of three trips to Akron Whlle at the Summit County Jail, Dr. Smalldon observed that the

‘Defendant- was friendly, respeotful, a’nd congem'al with the _deputxes. In his interviews with Dr,

- Smalldon, the Defendant was respectful, polite, cooperative, and compliant, although he refused

to take certain tests.
Dr. Smalldon also reviewed the Defendant’s records from the Ohio Department of the

Ohio Adult Parole Authonty, Commumty Health Center oounselmg records for the penod-

| September 2007 through J anuary 2008; records received from defense counsel that they obtamed

through pretrial discovery; collateral interview records and interviews he did with Yvette)

1| Wesson, two half-sisters, one of the Defendant’s daughters, an aunt, his girlfriend and others. He
also received background informatioﬂ from the defense team’s mitigation specialist. Dr.

‘Smalldon believed that he had a valid social h:story for the Defendant

The evidence presented oonoermng the Defendant that supported Dr. Smalldon’s

diagnoses was as follows:

Family History and Background / Poor Family Environment — The Defendant had a very
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difficult childhood. He was born in 1957. He has an older full sister (Yvette) and a younger full
brother (Wayne). He has several younger half-siblings through both parents.

~ The Defendant’s parents Were both alcoholics who drank heavily.daily. His mother
dt_ank when she was ﬁregnant with the Defendant. When the Defendant was six months old, he

and his sister were locked in a closet with a pillovtf and a blanket while their mother and

- grandmother went out drinking. Before leaving, they prepared a bottle that contalned a mixture

of Gordon’s Gin and gave it to: Yvette to feed to the Defendant.- Yvette gave the bottle to her| -

. younger brother, aﬁer which he passed out and she thought he was dead.

Yvette described herself as the Defendant s primary caregiver from the ages 1 5 years

old. She made sure he had food to eat. While their mother worked two jobs, a maid was hired to

_ watch the children to avoid having them taken by Child Services and so the children would not

be home alone. The neighborhood and extended family provided extensive care for the Wesson

' children. There was evidence presented of positive role models, especially the Defeﬁdant’s

uncle Eugene.

When he was 11 months old, the Defendant was reported by Yvette to have suffered a
head injuty when his cousin fell down stairs while holding him. Her recollection was that the
Defendant was knocked out t)ut was not taken to the hospital.

The Defendant’s father often beat him and belittled him. The beatings were with razot|
straps, electric chofds, belts, switches with knots, and »\thatever else ‘was. available. At times,
Yvette was also made by their father to beat the Defendant. When the D_efendant was ten years
eld, Yvette confronted their father about the beatings that he inﬂictect upon the Defendant. She
told him to beat her instead, which the father did. However, the beatings of the.Defendant then

stopped over the next four years.
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| The Defendant had a bad stuttering speech impairment, which was a subject of the
father’s belittlement. He was beaten when he v?ould’ 'not.respond quickly to his father due to his
stuttering. Mr. Wesson’s sister and brother also stuttered. They all had a cut.made underneath
their tongues, which helped Yvette and Wayne’s conditions but not the .Defendant’s. The
Defeﬁdant ultimately received treatment while in prison for his .conditi.o_n arntd waS able to make

his unsworn staterﬁent to the panel without stutteriné.
When he was five years old, the family became homeless, sd the Defendant moved in| -

with his maternal aunt in Cleveland. Yvette went to live with a different cousin in Cleveland.

1 H_is parehts separated and, in 1963, the father moved to Tennessee.. The family experienced

extreme poverty. The Defendant’s mother became involved with another man named Marino
who moved them into his home. Marino was violent at times. He once placed the Defendant’s

mother in a bathtub, tied her up, and threw glasses at her while the Defendant and Yvette fought

him. He also caused their mother to miscarry due to assaults against her. The Defendant and his

sister witnessed this violence.

‘When the Defendant was twelve years old he came to live with his alcoholic grandmother
in Akron. The grandmother forced the Defendant to do very rigorous chores and would hit him

with her cane,

The Defendant quit schoél_ in the seventh grade. He had attended many schools and had

performed poorly. His stﬁttering condition caused him to be tcased frequently.

The Defendant was robbed and mugged when he was 15-16 years old. He was hurt in the
incident and suffered cuts to the back of his head and hand. The Defendant’s brother also hit
him over the head with a 35-40 pound glass fruit basket during a fight in those years. There were

other reports of head injuries from falling out of a tree and from a police beating.
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In 1973, when the Defendant was 16 years old, Yvette moved to Oakland, California.
She attempted to have the Defendant join her in California, but he remained in Oakland with
Yvette for only 23 hours before returning to Akron, because he missed his mother and was
homesick. There was no .evidence that he lived other than in Akron thereafter.

There was evide;lce that the Defendant fathered five childrén in three relationships, has '_
NUINErous grandqhildren, and an extensive loving and supportive family (many of whom were
f»fesent.at the hearing). _Other than the Defendant’s criminal history, th;ere was no evidence
presented .concerning his life experiences between his childhooci and the time of the murder.
Yvette remained a significant support for him,

Yvette was in Las Végas in January 2008 until approiimately February 15, 2008. The

' Defendant lived at Yvette’s house in Akron with her roommate while she was in Las Vegas.

Prior to going to Las Vegas, Yveite took the Defendant to appointments at Portage Path Mental

Health, and also took him on job searches and to the parole office. He also worked with her in

_ ' her bakery. She described the Defendant as doing great at that time. He had a girlfriend and she

thought he was complying with the rules and regulations of parole.

However, the Defendant lost his job in the Fall of 2007, which affected his mood

| negatively. There was evidence presented at trial that the Defendant’s rélationship with- Mimi

Ford, with whom he had been living nearby to the Varohola’s, had encountered difﬁculties.‘in the|

days before the murder and that the Defendant was facing a possible parole violation because of

- |} information Ms. Ford had provided.

The information Dr. Smalldon received about the Defendant’s history was consistent and

corroborative of a chaotic childhood with frequent physical abuse of the Defendant and of his

| mother in his presence. There was little encouragement and supervision. Dr. Smalldon stated

10
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that the effect on the Defendant is that he is very insecure, has deep feelings of inadequacy, low

self-esteem and is filled with self-doubt.

" Substance Abuse, Personality Disorders and Low Level of Intelligence -

Dr. Smalldon identified sbme’ prenatal risk factors based on information received from

| family members concerning the mother’s alcoholism. He did not diagnose ‘the Defendant as

suffering from Fetal Alcohol Syndrome; ‘however,. he did believe that the Defendant was exposed
to alcohol prc_anatally_and displays syinptoms of Fetal Alcohol E.ffe_c_t. Fetal Alcohol Effect can|
be characterized by an inability to assess the consequences of behavior and respond
appropriately to sécial clues; expressive language skill deficits (such. as stuttering); difﬁculty
with language comprehension; impulsivity; and frustration. Dr. Smalldon testified that Fetal

Alcohol Effect is one of many factors that predisposed the Defendant to developing a persoilality

| disorder, based on an inability to respond to developmental stressors.

There were reports of the Defendant’s alcohol consumption as 2 child. The Defendant is|

" an admiited alcoholic. Records from the Community Health Center indicate a diagnosis of]

alcohol dependence and major depression in2007.

Dr. Smalldon assumed as accurate the reported history of head injuries suffered by the

| Defendant. He did not review any records that documented any incidents involving a head injury

to the Defendant. Dr. Smalldon testified that head injuries can cause beh'aviqfal problems and

‘cause one to be impulsive and have poor judgment. He stated that neuropsychdlogical testing

could have determined the presence of a head injury, but that the Defendant refused to consent to

that testing.

Dr. Smalldon did perform a number of psychological tests on the Defendant. The

significant results demonstrate very low literacy and arithmetic skills; a full-scale 1Q of 76

11
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 skills; clinical depression, low self-worth, and high anxiety. The Defendant did show a high|
level of motivation. Dr. Smalldon found the results to be consistent w1th brain injury, but could

B not make any diagnosis from the limited information.

insecurity, his deep feelings of inadequacy, and his self-doubt made him dependent on

| reflected in the Community Health Center records and the Defendant’s social history of]
' supported his diagnosis of alcohol dependence. Thé diagnosis of personality disorder not

'deep'ly rooted in a person’s_ developmental history.

(b'o'rderline range); poor judgment, constructiona.l, articulation, and perceptual motor accuracy

The Community Health Center records noted the Defendant’s frustration over his
inability to find work, low sclf-esteen and poor relationships with women that were filled with/

confliet, alcohol; and- ambivalence. Dr. Smalldon expressed the view that the Defendant’s

acceptance by females.  He became - frantic when he perceived rejection.  When those| -

relationships ended, it rekindled his bad ehildhood.

As to his diagnosis of depressive disorder, Dr. Smalldon testified that the Defendant did |

not meet the full diagnostic criteria. Rather his diagnosis was based -on the 2007 diagnosis
depression, hopelessness, despair, and frustration. The Community Health Center records also
otherwise specified, with passive-aggressive, narcissistic, and antisocial features, is a diagnosis

Dr. Sma}ldon 6oncluded that the Dgfendé.nt is impulsive, overreacts, and does not think
of consequences, esbecially when alcohol is in'volved, and that these factors, togefhér with his .,
limited intelligence and other factors, cbuld affect hi.s ability to conform his cqnduct to the law.
R.C. § 29'29.04(3)(4)(y9u'th), {5)(absence of criminal history), and (6)(not principal

offender) —

The panel considered the mitigating factors sct forth in those subdivisions, as required,

12
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| night.” -He said that he did not intend to kill Mr. Varhola (or Mrs. Varhola), but noted that if ke

| Love/Support of Family Members - The panel gives some limited weight to the evident love
‘and support the Defendant’s family has for hirmn.

_ Good Prison Conduct — The pa.nel gives a small amount of weight to the Defendant’s

panel find that the aggravating circumstances in this case outweigh t_he mitigating factors beyond

but finds no evidence that gives them any mitigating weight.
Other Factors Relevant to Whether Defendani Should be Sentenced to Death (R.C. §
2929.04(BY(7)) - |

The panel takes all of the evidence previously diécussed into account in weighing this
“catch—all;’ factor. In addition, the panel considers the following:

Remorse — The Defendant stated that he “regretted that night” and that he was “sorry for that

is threatened he will react and will never let anyonc hurt him again. . He said that Mr. Varhola
“should have never reached into his pocket.” The panel does not find any evidence of remorse in
the Defendant’s statement. He seemed to blame the victim for what happened, instead of

appreciating that he had commiitted a wrong against him. '

reportedly cooperative conduct in jail and the absence of any evidence of bad conduct in prison.
III. APPLICABLE LAW

Pursuant to R.C. § 2929.03(D)(3), if the panel of three judges unénimously finds, by
proof beyond é reasonable doubt, that the aggrgvating circumstances the offender was found; -

guilty of committing outweigh the mitigating factors, it shall impose a sentence of death on the

offender.

In order to sentence the Defendant to death, R.C. § 2929.04 requires that the three-judge

a reasonable doubt. The panel must consider and Wéigh against the aggravating circumstances

13
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proved beyond a reé.sonablc doubt,_ the nature énd circumstances of the offense, the history,
character, and background of the Defendant, and the applicable statutory mitigation factors,

Mitigating faf:tors are factors which, while they do not justify or excuse.the lcrime,
nevérthel_esr, in fairness and mercy, may be considered as .they call for a penalty less than death,
or lessen the appropriatencss of a sentence of death. Mitigating factors are factors about an

individual which weigh in favor of a decision that one of the life sentences is the appropriate

| sentence.

IV. CONCLUSIONS
As required by R.C. § 2923.03(D)(1), the panell considered the evidence raised at trial
that is relevant to the aggravated circumstances the Defendant was found guilty of committing or

to any factors in mitigation of the imposition of the sentence of death, the testimony and other|

| evidence that is velevant to the nature and circumstances of the aggravated circumstances the

" Defendant was found guilty of committing, the mitigating factors set forth in R.C. § 2929.04(B)

and any other factors in mitigation of the imposition of the sentencé of death, the statement of the
Defendant, and the argﬁments of counsel for the defense and prosecution relevant to the pena-ltsr
that should be imposed. .

As noted in Sec. ILB,, .t.he panei_ gives great weight to the three aggravating |
circumstances, particularty the seo.c.md one involving the Defendant’s killing of Emil Varhola and
attempted killing of M.ary'Var_hola; That the murder moreover Qcc'urred while the Défendant was
still in detention through post-release comntrol and in the course of an aggravated robbery only
adds further weight to the already very significant multiple-victim aggravating qircumstance.

The defense primarily ésserted that the Defendant’s diagnosed conditions, the result of

his pre-natal development, and childhood abuse warranted giving them very significant weight.

14
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The panel finds them to be wofthy_ of only limited weight. The aggravating circumstances far

. outweigh them.

While Dr. Smalldon stated that he had dié.gnosed four conditions as to the Defendant, he

expréssed no professional opinions concerning the effects of those conditions on the Defendant’s

. _t:onduct in murdering Emil Varhola. He could only provide a “qualified yes™ to the qﬁestion of

-whether those condi:tions caused the Defendant to be substantially unable fo conform to the}-

requirements of law.

Dr. Smalldon’s carefully limited statements, without the expression of any professional
opinion, fell far short of establishing that much, if any, weight could be given to mitigating factor
(B)(3). The panel concludes that the factor can only be given very limited weight.

Howeyer,.the evidence pertaining to factor (B)(3), together with other trial evidence, the

testimony from Yvette Wesson and the Defendant’s unsworn statement, does carry weight as to

- factor (B)(7), the “catch-all” factor. While the panel considers that weight to be significant, it

nevertheless fallé far short of what would be required to enable the panel to find that the
aggravating circumstances did not outweigh all of the mitigating factors taken to géther beyond a |
reasonable doubt.

Consequeﬁtly, notwithstanding the regret the panel must feel that the Defendant
experienced so unhappy a childﬁo_od and the panel’s acknowledgement that he suffers from the
disorders Dr. Smaﬂdon diagnosed, the result required by the statutory weighing of the evidence
is very clearly édverse to the Defendant.

The three-judge panel accordingly finds unanimously by proof beyond a reasonable

1 doubt that the aggravating circumstances presented here far outweigh the mitigating factors

evidenced in the nature and circumstances of the offense, the history, character and background

15
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IT IS SO ORDERED.

of the Defendant, and the applicable statutory mitigating factors.

_The panel sentences the Defendant to the penalty of death.

-h d A — e _ iv
JUDGE BRENDA BURNHAM UNRUH

cc: Asst. Pros. Felicia Easter
Asst, Pros. Margaret Kanellis
Attorney Lawrence J. Whitney
Attorney Donald Hicks

16
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coPY IN THE COURT OF COMMON PLEAS
“COUNTY OF SUMMIT

THE STATEOF OHIO 775 ""'2¢ .)2: !5 CaseNo. CR 08030710

v oo
(2 npiyhis JOURNAL ENTRY
HERSIE R. WESSON ) ' o |

THIS DAY, to wit: the 15% day of January, 2009, now comes Assistant Prosecuting Attorneys
MARGARET KANELLIS and FELICIA EASTER on behalf of the State of Ohio, the Defendant, HERSIE
WESSON, being in Court with counsel, LAWRENCE WHIT NEY and DONALD HICKS, for trial herein. 7

' Heretofore on January 6, 2009 and January 7, 2009, the Defendant, HERSIE WESSON, waived
his right to a jury tr1a1 in open court and in writing.

On January 8, 2009, the charges of ATTEMPTED AGGRAVATED MURDER, as contained in
Coﬁnts 4, 5, and 6; and AGGRAVATED ROBBERY, as contamed in Cou_nt 8 of the Indictment, were
DISMISSED upen motion of the State. .

_ On January 12, 2009 a three-judge panel consisting of Judge Thomas A. Teodosio (PreS_iding}, ,
Judge Brenda Burnham Unruh and Judge Robert M. Gippen was selected and approved by counsel
for Defendant. The trial commenced on January 15, 2009 at 1:00 P.M. and the three-judge panel did a
view, the trial not being completed on January 15, 2009 was adjourned, and recommenced on
Janué.ry 16, 2009 at 9:00 A.M., January 20, 2009 at 9:00 A.M., January 21, 2009 at 1:00 P.M,,
January 22, 2009 at 1:00 P.M. and January 23, 2009 at 9:00 A.M. On January 23, 2009, the three-
judge panel having heard the testimony adduced by both parties hereto and the arguments of counsel,
retired for deliberation at 10:35 A.M. .

At the close of the State’s case, the Court granted the Defendant s Criminal Rule 29 motion and
the charge of AGGRAVATED MURDER, as contaln'ed in Count 1 of the Indictment W1th the

" SPECIFICATION ONE TO COUNT ONE, the SPECIFICATION TWO TO COUNT ONE, and the
SPECIFICATION THREE TO COUNT ONE of the Indictment were DISMISSED.

And thereafter, to wit: Oh January 23, 2009 at 2:40 P.M., the three-judge panel came again
into the Court Iand returned their verdict in writing finding the Defendant, HERSIE WESSON, GUILTY
beyond a reasonable doubt of the crime of AGGRAVATED MURDER, as contamed in Count Twe {2} of
the indictment, Ohio Revised Code Section 2903.01(B), a spec1a1 felony; GUILTY beyond a reasonable
doubt of Specification One to Count Two (2) of the indictment, Ohio Revised Code Section
2929.04(A)(4)(b); GUILTY beyond a reasonable doubt of Specification Two to Count Two {2) of the
indictment, Ohio Revised Code Section 2929.04(A){(5); GUILTY beyond a reasonable doubt of
Specification Th.ree to Count Two (2) of the indictment, Ohio Revised Code Section 2929.04(A)(7);
GUILTY beyond a reasonable doubt of the crime of AGGRAVATED MURDER, as contained in Count
Three (3} of the indictment, Ohio Revised Code Section 2903.01(D), a special felony; GUILTY beyond a
reasonable doubt of Specification One to Count Three (3) of the indictment, Ohio Revised Code Section

2929.04(A)(4)(b); GUILTY beyond a reasonable doubt of Specification Two to Count Three (3} of the
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Cop¥nd1ctment Ohio Revised Code Section 2929.04(A)(5); GUILTY beyond a reasonable doubt of
Specification Three to Count Three (3) of the indictment, Ghio Revised Code Section 2929.04(A)7);

GUILTY beyond a reasonable doubt of the crime of AGGRAVA’I‘ED ROBBERY, as contained in Count ]
Seven (7) of the indictment, Ohio Revised Code Section 2911.01{A)(1), a felony of the first degree;
GUILTY beyond a reasonable doubt of the crime of HAVING WEAPONS WHILE UNDER DISABILITY, as
contained in Count Nine {9) of the indictment, Ohio Revised Code Section 2023.13(A)(2), a felony of the
third degree; GUILTY beyond a reasonable doubt of the crime of TAMPERING WITH EVIDENCE, as

contained i in Count Ten (10) of the indictment, Ohm Revised Code SCCthl’l 2921.12(A)1), a felony of
the third degree; GUILTY beyond a reasonable doubt of the crime of ATTEMPTED MURDER, as
contamed in Count Eleven (11} of the indictment, Ohio Rev1sed Code Section 2903.02(A}/2923. 02 a

felony of the first degree; GUILTY beyond a reasonable doubt of the crime of ATTEMPTED MURDER as
contained in Count Twelve (12) of the indictment, Ohio Revised Code Section 2903. 02‘(B] /2923.02, a
felony of the first degree; GUILTY beyond a reasonable doubt of the crime of AGGRAVATED. ROBBERY

as contamed in Count Thirteen (13) of the indictment, Ohio Revised Code Section 2911 01{A) (3) a

felony of the first degree, which offenses occurred after July 1, 1996,
IT IS FURTHER ORDERED that Defendant’s bond is REVOKED, and the Defendant, HERSIE

WESSON, is_rernanded to the Summit County Jail to await the penalty phase two mitigation hearing
scheduled for March 6, 2009 at 9:00 A.M..

'APPROVED: .
. January 27, 2009 /
TOMAS A, TEODOSIO, Judge.
Court of Common Pleas :
_ Summit County, Ohio
;RENE BURNHAM UNRUH, J
Court of Common Pleas g
Summit County, :
~
dge
Court of Common 8
Summit County, Ohic
- cct Prosecutor Margaret Kanellis/Felicia Easter
Criminal Assignment
Registrar’s COffice
{Attorney Larry Whitney)
(Attorney Don Hicks)
(Attorney Tyler Whitney)
o A-22 | .
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Iiﬂ VEHE COURT OF COMMON PLEAS

e J s P 'COUNTY OF SUMMIT
RS | (i l “'\\J\'{\{
STATE OFE)H{Q OF (,OUN“ )  CASENO.CR 2008-03-0710
)
Plaintiff, )  JUDGE THOMAS A. TEODOSIO
)
~V§- )
)
HERSIE R. WESSON, ) JUDGMENT ENTRY
_ ) X
Defendant. )
)

This matter is before the Court upon the State of Ohio’s Motion In Limine #12.

Upon consideration, the Court finds said motion well taken. Pursuant to Rule

801(D)(ﬁ) of the Ohio Rules of Evidence, admissions by party opponents are not hearsay

" and are admissible. State v. Kelly (9™ Dist. 1998), 1998 Ohio App. LEXIS 1135. The rule

requires, however, that the statement be offered against the party who made it. Defendant

! cannot introduce his own statement. It does not, therefore, qualify as admissible pursuant

" to Rule 801(D)(2).

Therefore, the State of Ohio’s Motion In Limine #12 is GRANTED. “A rulmg ona
motion in limine reflects the court's anticipated treatment of an evidentiary issue at trial and,
as such, is a tentativé, intcrlocutory, precautionary ruling.” State v. French (1995), 72 Ohio
St. 3d 446. “Thus, the trial court is at liberty to change its rﬁ}ing on the disputed evidence in
its actual context at trial. Finality does not attach when the motion is granted.” /d.

IT IS SO ORDERED..

.TUDGE THOMAS A TEODOSIO

cc. Asst. Pros. Felicia Easter
Asst. Pros. Margaret Kanellis
Attorney Lawrence J. Whitney
Attorney Donald R. Ficks
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Lebcd 'i'? ."'-l'J e
o - IN THE COURT OF COMMON PLEAS
e Down Yy : _ .
AVt COUNTY OF SUMMIT
R averAlE o
STATE OP OHIO, ) CASENO.CR 2008-03-0710
Plaintiff, ) JUDGE THOMAS A. TEODOSIO
o )
-vs- _ )
HERSIE R. WESSON, ) JUDGMENT ENTRY
)
- Defendant. )

The Cdurt designates that Judge Brenda Burnham Unruh and Judge Robert M. Gippin
shall be assigned to sit as part of a three-judge panel in the within matter, the Defendant having
entered an appropriate wai{rgr of trial by jury. Said three-judge panel shall consist of Judge
Thomas A. Teodosio (presiding), with Judge Brenda Burnham Unruh and Judge Robert M.

Glppm actmg as the batance of the three-judge panel in the Wlthm matter.

Trial shall commence on January / b 2009 atm / GOP M.

"JUDGE THOMAS A. TEODOSIO
Assigned Trial Judge
Summit County Court of Common Pleas

JUDGE BRENDA BURNHAM UNRUH
Summit County Cougf ommon Pleas

TUDGE ROBERT M. GIFPTM
Summit County Court of Commeon Pleas

A-24

4

-




COPY

| APPROVED:

= _

X WRENCE J. WHITNEY
| Defense Counsel

DONALD R, HICKS
Defense Counsel -

cc: Judge Brenda Burnham Unruh
Judge Robert M. Gippin
Asst. Pros. Felicia Easter
Asst. Pros. Margaret Kanellis
Attorney Lawrence J. Whitney
Attorney Donald Hicks
Attorney Tyler Whitney
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' IN THE COURT OF COMMON PLEAS
. 1 [ e 52 .
AOINES Rt I WY
LLid i COUNTY OF SUMMIT
S SO o
e oy TR _ :
STA@E}OF-.OHIQ,\‘ - A ) CASE NO. CR 2008-03-0710
) .
Plamtiff, ) JUDGE THOMAS A. TEODOSIO
. ) )
VS, )
_ )
HERSIE R. WESSON, ) ORDER
Defendant. )

Tﬁis matter came before the Court on January 7, 2009. Assistant Summif County
Prosecutors Margaret Kanellis and Felicia Easter were present on behalf of the State of Ohio and
Attorneys Lawrence Whitney and Donald Hicks were present on behalf of the Défendaht. The
Defendant, Hersic Wesson, was also present. The pretrial conference was held in open Court

and covered the following topics:

1. Amendment of Defendant’s “Waiver of Trial by fury” Form

On January 6, 2009, in open court and in writing, the Defendant voluntarily waived s
right to a trial by jury and elected to be tried by a three-judge panel. The Court filed the written

“Waiver of Trial by Jury” on January 6, 2009, at 9:46 A.M. The “Waiver of Trial by Jury” states

 that the three-judge panel will consist of Judge Thomas A. Teodosio and “two other judges to be |

designated by the Chief Justice.” The Count also filed a journal eniry on January 6, 2009, at
10:19 A M., which orders that “a three-judge panel shall be empanelled pursuant to law.”

R.C. § 2945.06 states that the two additional judges are to be “designated by the presiding
judge or chief justice of that court.” In State v. Eley, the Supreme Court of Ohio held that the

two additional judges may be designated by the judge presiding over the capital defendant’s
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criminal trial. State v. Eley (1996), 77 Ohio St.3d 174, 184, 1996-Ohio-323, 672 N.E.2d 640.
Counsel for Defendant was presented with an amended “Waiver of Trial by Jury” form,

which was, reviewed with the Defendant. The Céurt explained to the Defendant that the only

amendment to the waiver involved thé Court designating fwo Summit County Judges instead of

the Chief Justice. The Defendant was further advised that if it was necessary that a judge from

1| another county be assigned, said judge would be designated and appointed by the Chief Justice '

 of the Supreme Court of Ohio.

Counéel for the _Staté, counsel for the Defendant, and the Defendant all agreed in open
Court to the ainendment, thereby consenting to “be tried by a Court to be composed of three
judges, consisting 6f Judge Thomas A. Teodosio, presiding at this tilﬁe, and two other judges to
be designated pursuant to law.” |

2. Photographs - Defehdant’s Motion Number 13

The Court previously Ordered counsel to meet and bollectively review the photographs

| that the State seeks to place into evidence at trial. Counsel for the Defendant were ordered to

compile a list of photo-graf)hs that they find too prejudicial for use at trial. Counse-lf for the State |
were ordered to review the Defenda_nt’s list' and'provide the Court with a list of photographs it
will withdraw and a list of photographs it seeks to use despite the Defendant’s objections.
Defense counsel Whitney stated that he had reyicwed the list of photographs provided by the
State and are not requesting a pretrial exclusion of any of the photographs. Counsel _f_or the
Defendant stated that the defense would object at trial if the defense believed that any
photograph lacked evidentiary value, was too préj'udjcial, cumulative, or was otherwise
inadmissible. Therefore, Defendant’s motion in limine to exclude photographs of the deceased is

DENIED.
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3. Ame_ndment to Statutor_v References in Indictment

‘The State of Ohio moved to amend the Indictment to properly state statutory code
sections aé foIiOWS' |
~ Specification One to Count One, amend from R.C. § 2929.04(4)(b) t0 2929. 04(A)(4)(b);
Specification Two to Count One, amend from R.C. § 2929 04(5) t0 2929.04(A)5); |
Speci.ﬁcation Three to Count One, amend from R.C. § 2929.04(7) to 2929.04(A)(7);
Speciﬁcation One to Count Two, amend from R.C. §.2929.04(4)(b) to 2929.04(A)4)(b);
Specification Two to Count Two, amend from R.C. § 2929.04(5) to 2929.04(A)(-5);
Spéciﬁcation Three to Count Two, amend from R.C. § 2929.04(7) to 2929.04(A)(7);
Speciﬁcaﬁon One to Count Three, amend from R.C. § 2929.04(4)(b) to
2929.04(A)(4)(b); N
Specification Two to Count Three, amend from R.C. § 2929.04(5) to 2929.04{AX5);
Speéiﬁcation Three to Count Three, amend from R.C. § 2929.04(7) to 2929.04(AX(7),
Cou.nt Twelve, amend from R.C. § 2903.12(A)(1) to 2903.11(A)(1).
Defense c-oﬁnsel Whitney stated that the defense had no objections to the motion to
amend and the Court GRANTED the State’s oral motion to amend the Ihdictment and Ordered
the above stated amendments to the Indictment.

4, Dismissal of Coﬁnts in the Indi¢tment

The State moved to dismiss the foilowing counts in the Indictment:
Count Four - Attempted Aggravated Murder-

Count Five - Attempted Aggravated Murder

Count Six - Atterﬁioted Aggravated Murder

Count Eight - Aggravated Robbery
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Defense counsel stated that the Defendant did not object to the motion to dismiss. ‘The

Court Orders Counts Four, Five, Six, and Eight of the Indictment DISMISSED.

5. Withdrawal of Defendan‘é’s Pretrial Motions

Defendant withdrew Defendant s Motion Numbers 5, 6, 7, and & pertalmng to voir dire.

Defendant withdrew Defendant’s Motion Numbers 21, 24, 26, 32, 33, and 36 pertaining to jury

-instructions with the pr0v150 that the defense is submitting the law set forth in sald motions as

the law that should be utilized by the three_-judge panel in making its findings. - The Court:Orders

that defense motion numbers S, 6, 7, 8, 21, 24, 26, 32, 33, and 36 are withdrawn and that defense

may utilize the law set forth in defense Motion Numbers 21, 24, 26, 32, 33, and 36 as the basis

for the Defendant’s legal arguments in this case.

6. Amendment of State’s Motion to Idenfifv Them by Number

The State moved to amend the caption of their motion for deposition of Mary

}l Varhola to add to the caption “State’s Motion Number Seven”. The defense had no objection.

The Court Orders said amendment.

The State moved to amend the caption of their motion for an Order that the deposition of

Mary Varhola be filed with the Summit County Clerk of Cburts to add to the caption “State’s

| Motion Number Eight”. Defense had no objection. The Court Orders said amendment.

5. Trial Date
The Court stated that the bailiff checked the availability of the Summit County Court of
Common Pleas Judges and that Judge Brenda Unruh and Judge Robert Gippin.were available to
sit on the panel but that a meeting to coordinate the vanous court dockets was necessary to
determine When the trial could commence. The Court inquired and Defendant Wesson consented

to the Court scheduling the trial date with counsel for the State and counsel for the defense, but
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without the Defendant being present, and he waived his appearance in open court for purposes of

scheduling trial dates.
| -6. Stipulations

Counsel for the State presented the Court with State’s Number 13 which are stipulations
agreed to by counsel for the State and counsel for the Defendant as to the authenticity of: (1) the
medical records of Mary Varhola,: and (2) the 911 call. State’s Number 13 is ORDERED

-amended to read “authenticity” as opposed to “admission.
7. Motion In Limine

The State presented the Court with a motion in limine referred to as State’s Motion 12

Defense counsel Whitney stated that he would file a written response. The Court takes State’s

Motion 12 under advisement.

IT IS SO ORDERED.

JUDGE THOMAS A. TEODOSIO

cc: Assistant Prosecutor Margaret Kanellis
Assistant Prosecutor Felicia Easter '
Attorney Lawrence Whitney

Attorney Donald Hicks

Attorney Tyler Whitney -
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HERSIE R. WESSON

_ Defendant

NEPIGHH
f)%'%ifa W T
- A \a
L\S\;'} Jing -l I B
7. : (} e ‘W
{;\ ; oy @E@ﬁ@RT OF COMMON PLEAS
l’ \JL’ -
| COUNTY OF SUMMIT
| STATE OF oHIO - ) CASE NO. CR 2008-03-0710
| | ) - S
Plaintiff ) JUDGE THOMAS A. TEODOSIO
vs- ) AMENDED
) WAIVER OF TRIAL BY JURY
) .
)
)

I, HERSIE R. WESSON, Defendant in the above cause, and in open court, having

been arraigned and having had an opportunity to consnlt with counsel, and having consulted with

‘both of my counsel and being presently accompanied by both counsel, hereby voluntarily waive

and relinquish my right to a trial byj-ury and elect to be tried by a three-judge panel of the court
in which the sai_d cése is pending. I fully understand that under the laws of this state, I have a
constitutional right to a trial by jury. I wish to give up my right to a trial by jury in this case.

I, HERSIE R. WESSON, consent to be tried by a Court to be composed of three

| judges, consisting of Judge Thomas A. Teodosio, presiding at this time; and two other judges to

be designated pursuant to law.

I fully understand thzit I am also waiving my right to have a jury decide the sentence
to be imposed in the event of a guilty verdict. I fully understand the sentence would be
determined by the same three-judge panel, upon completion of a sentencing hearing, that had

determined I was guilty of the crime charged and the specification.

APPROVED BY DEFENSE COUNSEL:

7

LAWRENCEA. WHITNEY

AR Wl

DONXLD R. HICKS

( m,j\;\g\ \DSSLL\A &)

IERSIE R. WES\SON, Defenda{x;f

]
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i,

JUDGMENT ENTRY

_ The Court having made inquiry of the Defendant, the Court herein grants the Waiver
of Trial by Jury signed and approved by the Defendant. The Court finds said Waiver of trial by
' Jury to have been made by the Defendant Knowingly, intelligently and voluntarily.

cc: Asst. Pros. Felicia Easter
Asst. Pros. Margaret Kanellis
Attorney Lawrence J. Whitney

Attorney Donald R, Hicks

cth :
CRO8-0710-waiver

A-32




COPY

e AT
5 HORRGS

A _ _

2‘*;\ |t L9 IN THE COURT OF COMMON PLEAS

70 r\* \\ U’D‘\E‘m ) COUNTY OF SUMMIT

Qi Or GO o

" V-1'STATE OF OHIO, ) CASE NO. CR 2008-03-0710
Plaintiff, _. i JUDGE THOMAS A. TEODOSIO |

)
| HERSIE R. WESSON, " ; ORDER

Dgfendant. ;

This matter came on for hearing on May 23, 2008, on Defendant’s Motion to Sﬁppress.
The motion asserts that the Defendant’s intoxication rendered his statement involuntary and
| therefore constitutionally invalid because he did not fally understand his rights.

Appearing on behalf of the Defendant were Attorneys Lawrence Whitney, Donald Hicks,

{}and Tyler Whitney. Appearing on behalf of the State of Ohio were Assistant Prosecutors

Margaret Kanellis and Felicia Easter.

Prior to the hearing, the parties agreed to the calling of witnesses out of order so that the
Defendant’s expert witness Robert Belloto, Jr. and the Defendant could testify first at the
suppression hearing. |

FACTS

Dr. Belloto testified concerning his credentials. He received his Bachelor’s (1979),
Master’s (1981), and Ph.D. (1996) degrees from the Ohio State University College of Pharmacy.
He consults in the areas of pharmacy/medical practice and forensic toxicology. He has taught at

{[the University of Toledo, the University of Southern Nevada, and was a graduate teaching
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associate at Ohio State University. He has worked as a pharmacist in the private sector and is a

' member of approximately 12 associations. He is a staff pharmacist at a Dayton area hospital.

‘He has studied and taught in the area of pharmacokinetics, which involves the absorption,

distribution, metabolization, and excretion of drugs. He has been qualified as an éxpert in courts
of law aﬁd has testified on approximately 60 occasions. His curriculum vitae was introduced as
Defendant’s Mption_ Exhibit A.

. Dr. B_eilo_td testified that alcohol acts as. a central nervous'sysétem dqpressant and that thg

. F
o

symptoms associated with the consumption of alcohol include a re:dlglced ability to judge risksg"":-

¥

| sturred speech, drawsiness, gait abnormalities, difficulty sitting, impaired memory, and impaired

f . o . i ’ !

| depth pef:ception. He stated that the effects of alcohol increase to 3 point of unconsciousness.

Dr. Belloto testified that there is a scientific method, knoWn as the “Widmark Method,”

| which he used to approximate the Defendant’s blood alcohol level within a range. Defense
;éouns'e_l presented him with the hypothetical of a 5°7” 50-year-old man, weighing approximately
1147 pounds, who is a chronic alcoholic, who began drinking ‘in_ the early afternoon and continued

| drinking until about 9 p.m., consuming a large bottle of Mogan David wine and approximately 6

to 8 beers, who goes to sleep at approximately 11 p.m. and awakes at about 3:15 am. and is
takeén to a police station and questioned at approximately 4:15 am.:

Dr. Beﬁoto s oplmon based upon reasonable scxenuﬁc certamty, was that at 4:00 to 4:30

- -,"‘\ .,;i ‘. H .' .;.’f.-j " SRS w1 LT
v v

a.m. the blood alcohol fevel of’th‘e afomﬁaid hypothetwal person would be between g tq 24 "y

‘grams per deciliter. He testified that knowledge of the rate of elimination would lead to a more
{1 precise result and that since he does not know the elimination rate for the hypothetical man, his

|| best estimate within the range would be a blood alcohol level of .17.

On cross-examination, Dr. Belloto admitted that he had absolutely no knowledge as to
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what amount of alcohol the defendant consumed, if any, prior to his interview at the Akron

police department. He also admitted that he did not know the elimination rate of the Defendant,

|| that be had never met the Defgndant and that he had not viewed any laboratory reports associated

with the Defendant. He knew the defendant’s age, génder, weight and hcight.

He testified that the consumption of food reduces the effects of alcohol and that in

| rendering his opinion he did not take into account whether food was consumed. He assumed that

the hypothetical man had not consumed any food ovér the time range in reaching his conclusion,

|| but said his calculation would not change that much given the large period of time during which

alcohol was consumed in the hypothetical.

He testified he used “Bud Ice,” which has an alcohol content of 5.5%, in his calculations

{because that is what he ascertained the Defendant had been drinking on the night in question. He

also admitted that his opinion is only accurate as to the facts assumed in the hypothetical given to

him by defense counsel; that since he had not tested the Defendant he could not testify as to what

‘1the Defendant’s blood alcohol content was on the date of his interview; that he did not examine

the Defendant, so he could not testify as to whether or not the Deféndant was a chronic alcoholic;
that he did not weigh or measure the Defendant’s height; that he did not know the Defendant’s
physiological make up; and that he did not know the Defendant’s rate of elimination. Contrary
to the facts in the hypothetical, the Defendant testified that he only drank half of the bottle of

Mogan David wine and that he drank three brands of beer: “Milwaukee’s Best,” “Bud Ice,” and

[1“City Blues.” In addition, in his recorded statement, the Defendant stated that he drank “Busch”™

beer and “moonshine.”
The second witness to testify at the hearing, by agreement of the parties, was the

Defendant, Hersie Wesson, Jr. He testified that on February 25, 2008, he awoke at about 10:00
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a.m. and that he had nothing to eat that day. He gave inconsistent testimony concerning the
amount and chronology of alcohol he drank prior to his 4:00 a.m. interview at the police station.
On direct examination he testified that he consumed:

- Grape-flavored Mogan David “Mad Dog” wine between 2:00 and 2:45 p..m.
- Two tall cans of “Bud Ice” at approxunately 4:00 p.m.
- 6-7 additional beers before going to bed at approximately 11:00 p.m.

On cross—exammatmn, he testified that he consumed:

- A.24-ounce can of “Bud Tce” beer at approximately 2:45 p.m.

- A 24-ounce can of “Bud Ice” beer at approximately 4:00 p.m.

- “About 1/2 botile” of grape Mogan David wine at approximately 5:15 p.m.

- A 12-ounce “Milwaukee’s Best” beer at approximately 6:55 p m. at the victim’s
house. : : .

- A 24-ounce can of “Bud Ice” at about 9:00 p.m.

- 4 cans of “City Blues” beer before going to bed at 11:00 p.m.

Under both scenarios thé Defendant’s testimony was that he had not consumed alcohol for at

least five hours (11:00 p.m. to 4:00 a.m.) prior to being interviewed at the police station. His

i testimony as to what he drank also contradicts his statement to the detectives that-he had been |

drinking “Busch” beer and “moonshine.” The Defendant had told the detectives that the victim

gave him some “Busch” beer and that he “drank some beer over at his house.”

He testified that during the questioning he was intoxicated, chained to a desk, and that he

kept falling out of his chair when trying to get up. He testified that the officers threatened him,
stating that one “tried to bully” him by saying he “can get réally mean.”

On cross-examination he testified that he knows what the Miranda warnings are. He
testiﬁed that they include the right to remain silent, the right to have an attorney present and that

anything he said could be used against him in a court of Jaw. He testified he was familiar with

_ the provision that if you could not afford an attorney one would be appointed for you and that if

at any time you want to stop answering questions you can, He testified that he agreed to answer
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the officers’ questions and that he was not promised anything in return for answering the

questions. He testified that he did not remember seeing a tape recorder in the room, or being

advised of his Miranda rights, or if he invoked his right to remain silent, or if he told the officers

1 that he wanted an attorney present, or how long the questioning lasted, or if he was given

anything to eat or drink.

During the hearmg, the parties agreed to make the Defendant’s cnmlnal history a part of

the record for purposes of the suppressmn hearing only. It was marked as State’s Exh1b1t 3. The

| Defendant’s criminal history includes convictions for: -Escape in 1978; Obstructmg Official

Business in 1979; Burglary in 1982; Attempted Failure to Comply with Signal or Order of Police

'Officer in 1998; Domestic Violence in 2001; and Burglary, Violating A Protective Order,

{1 Criminal IDamaging or Endangering, and Domestic Violence in 2003.

The State’s first witness was Akron Police Department patrolman Justin Ingham. He

‘testified that in the course of his six-plus year’s employment as an Akron patrol officer he has

dealt with hundreds of intoxicated individuals and regularly corhes in contact with intoxicated
individuals. He has had training with regard to intoxicated persons in the academy in areas of.
DUI stops, s.tandard field sobriety tests, and training about odors and visual clues involved with
alcohol. Ofﬁcér Ingham teétiﬁed that he was dispatched to 490 South Ariington Road
concerning an aggravated murder charge. When he arrived at approximately 3:30 am., other
detectives were already on the scéne. A woman directed Ofﬁcér Ingham to a bedroom where he
foﬁnd the Defendant lying on a bed wearing a shirt, pants, and shoes. When he opened the door

he saw the Defendant open his eyes, then shut them, and just.lie there. Officer Ingham gave the

| Deféndant several commands to which the Defendant did not respond. The officer described this

conduct as the Defendant “playing possum.” Officer Inghani placed the Defendant in handcuffs,
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sat him up on the bed, and took his blood-splattered shoes off to retain as evidence. Officer

| Ingham testified that in escorting the Defendant to the paddy wagon he had a “light hold” on the

Deféndant’s arm so that he would not run away. He testified that the Defendant walked fine, did
not fall back on the bed when his shoes were refnoved while he was handcuffed, and that he did
not notiée any odor of alcohol. Officer Ingham testified that, based on his observatjons and
experi.ence,. the Defendant did not appear to be under the influence éf alcohol.

The State’s next witneés was Steve Perch. Mr. Perch has been a toxicologist with the
Summit County Medical Examiﬁer’s Office for the ﬁast 7 years and analyzes blood, urine, tissue,
and other samples for alcohol, drugs and poisons. Mr. Pefch has a Bachelor’s degree in Biology

from the University of Akron and received his toxicology training at the Medical College of

Ohio. He is certified in toxicology through the National Registry in Clinical Chemistry. He

worked for Summa Health Systems for 25 years and while there he published several articles,

taught, and lectured: He conducts seminars for pathology students at Akron City Hospital. He'is
the Director of the Akron Police Department’s forensic lab. He does consulting work for Oriana
House, Inc. He has testified as an expert in the.Summit County Common Pleas Court:

M. Perch stated that in order to determine the blood alcohol level of the man in'the.
defénsa counsel’s hypothetical, one would need to know more than the man’s height, weight, age
and the number of drinks consumed. He testified that additional information would be required
as to the kind of beer consumed, the frequency at which he drank thefn, the time period over
which the alcohol was consumed, whether the person ate, whether there was food in his stomach,
and his elimination rate.

He also stated that there is no way to accurately determine a person’s blood alcohol level

without a urine, blood, or breath test and that the ranges produced by the Widmark method are
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only as valid as the data utilized. He testified that knowing the individual’s elimination factor is

. extrerhely important to an accurate determination of blood alcohot level. Also, results differ

based on the models used by the expert. In this casc the data utilized in forming Dr. Belloto’s

opinion was inconsistent with the testimony of the Defendant as to the type and amount of

‘alcohol consumed.  In addition, Dr. Belloto did not know the elimination rate of the Defendant

when he made his calculations.

The State’s third witness was Akron Police Officer Darrell Parnell. He assisted in takmg

| 2 bodily-fluid swab from Defendant . while he was detained in a holding cell after detectives had

questioned him. A tape of the interview conducted during the swabbing, taken on February 26,

- 2008, at 09:36 hdurs, was introduced as State’s Exhibit 1. Officer Parnell testified that the

Defendant was seated when he saw him and that, when he observed the Defendant, he did not

| notice any odor of alcohol, sturred speech, or glassy eyes. He stated that the Defendant “seemed |

Ito be okay” and that he never observed the Defendant falling out of his chair. He testified that

the Defendant’s answers were appropriate to the to the questions asked of him. He stated that the
Defendant was offered food and drink at the start of the interview but declined said offer.

The State’s fourth witness was Akron Police Department Detective Kevin Kébalier. .

Detective Keballer has been a police officer for 12 years and a detective since December 2007.

His training included interview and basic investigation schools. He has dealt with intox.icated
persons as a patrol officer with the trafﬁc division for four yearé and is a senior BAC operator.
Detective Keballer participated in the Defendant’s interview at the pdlice station on
February 26, 2008, at approximately 4:00 a.m. He testified that the Defendant appeared to be
alert, focused, coherent, and conscious of what was going on; that he did not appear to be

intoxicated by alcohol or drugs; that he noticed no odor of alcohol; that the Defendant did not
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have shurred speech or glassy eyes; that the Defendant never fell out of his seat during the

interview; and that the Defendant’s answers were appropriate for the questions which were asked

of him. He further testified (1) that the Defendant never invoked his right to remain silent, (2)
1 the Defendant agreed to answer the questions without an attorney being present, (3) that no

promises were made to the Defendant and he was not coerced by threats or actions, and (4) that it

appeared that the st_atemeht was freely and voluntarily given.

Detective Keballer also testified that he was present in the bedroom when the Defendant -~ |

was taken into custody and that, at that time, he did not notice slurred speech when the

Defendant spoke, aibeit only a few words. He also stated that the Defendant was not stumbling

{ when he walked to, the paddy wagon and that he observed nothing that would make him think the

Defendant was under the influence of alcohol or drugs.

The State’s final witness was Detective Frank Harrah from the Akron Police Department.
Detective Harrah has been a police officer for 13 years and a detective for 7 years. Detective
Harrah read the Defendant his Miranda warnings from a card prior to interviewing him on

February 25, 2008, at the pblice station. As he read the Defendant his Miranda warnings he

paused after each right'and'waited for a response from the Defendant. The Defendant indicated

that he understood each and every one of the Miranda rights and never requested an attorney. At
no time did the Defendant ask for the questioning to cease.

Detective Harrah te§tiﬁed- that ‘il'le has encéizntér;d ﬁ;ﬁzer 200 persons undér the inflnence
of alcohol or drugs during his career. He has ﬁad tralmng in the detection of II)er.sons under the
influence. He testified that, based on his experience and training, the Defendant did not aépem

to be under the influence of alcohol or drugs when he was interviewed. He stated that the

Defendant responded to his questions appropriately, that he appeared to understand the questions
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regarding his rights, that he spoke coherently, did not have glassy eyes, did not have shurred
speech, and was seated throughout the interview. Detective Harrah specifically testified that the
Defendant never fell out of his chair.. He testified that the Defendant ag’f_eed to answer all of

questions without an attorney being present; that he was not promised anything in return for

making his statement; that neither he nor Detective Keballer coerced the Defendant into making

a statement by threats or their actions; that in his opinion the statement was given freely and

voluntarily; and that the answers given were appropriate to the questions that were asked. The

interview was recorded in its entirety and identified as State’s Exhibit 2. The tape/CD was '
played in open court.

Dun'l_lg his recorded stéteme_n‘t the Defendant stated his date and place.of birth and

|| acknowledged his understanding of his Miranda rights. He claims that he arrived at the victims’

house at about 6:00 p.m. He stated that he and the murder victim’s 77-year-old wife were having

unprotected sex as they had for the previous 6 to 7 months. He stated that the 81-year-old -

{murder victim was on the floor watching the Defendant having sex with his wife when he

became angry, started hitting the Defendant, and pulled a shotgun rifle on the Defendant.

Elsewhere in his statement, the Defendant stated that the murder victim pointed a *“black pistol”

|at him. The Defendant stated that after he kicked the rifle away from the murder victim, the

victim came at him waving a knife, which he knocked away from the victim. The Defendant

{stated he picked up the knife and tried to defend himself. He stated that he stabbed the murder

t{victim in self-defense as the victim came at him, but does not recall how many times or where he

stabbed him. He stated the murder victim’s wife jumped on him and started hitting him with a
cane on the side of the head and that he acted to protect himself. The Defendant did not recall

how many times or where he stabbed her. He then left the house.with the shotgun because he
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was afraid that the victim might come after him. He stated that he took 2 bus from the victims’
house and amved at a house on South Arlington Street at approx1mately 9: OO p-m.

Aﬁer providing a statement as to what occurred in the home, the Defendant later told the

-detectives that he did not recall what he had done during the three hours he was at the victims’

house because he bIacked out from drinking too much that day When asked how much he
consumed he-r,eplied, “I ain’t:got the slightest idea.” When asked What type of alcohol he
consumed, the Defendant stated “moonshiﬁe and beer.”

~ Atone point during the _interview, the Defendant stated, “I know I am in trouble.” When

asked what he did to make him think he was in trouble, the Defendant stated, “trying to defend

' myself” He also stated “I know you got me already so why are you.asking me all these

questions?” He stated that he was sorry he stabbed the victims and that the knife was “like a
steak knife” and had a “black handle.” Also when asked if he thought he did anything wrong,

the defendant answered “yes.” When asked what part of his actions was wrong, he replied, “I

‘1 took that man’s life.” He then reasserted that the victims were trying to hurt him and stated, “he

afne at me the wrong way.”
LAW :
The Fifth Amendment to the United States Constitution provides persons with a privilege
against compelled self-incrimination. In Miranda vs. Arz'zoﬁa, the U.S. Supreme Court held that

a person questioned by law enforcement officers after being taken into custody or otherwise

| deprived of his freedom of action in any sigrliﬁcant"way must first be warned that he has a right

to remain silent, that any statement he does make may be used as evidence against him, and that
he has a right to the presence of an attorney, either retained or appointed. Miranda vs. Arizona

(1966), 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694, 36 0.0.2d 237. In the case sub judice, the
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Defendant acknowledged that he knew his rights and waived them. He never indicated in any

mannef or at any stage of fhé process that he wished to consult with an attorney before speaking.
'Once properly advised pnder Miranda, an accused may waive his rights, proﬁded the

waiver 1s made voluntarily, knowingly, and intelligéntly. Id. The Defendant asserts that he

could not have voluntarily waived his Miranda rights because he was intoxicated. Once the

-admissibility of a confession is challenged, the State must prove its voluntariness bya

preponderance of the evidence. State v. Gumm (1995), 73 Ohio St.3d 413, 1995-Chio-24, 653

IN.E.2d 253; State v. Rosenberger (9" Dist., 1993) 90 Chio App.3d 735, 630 N.E.2d 435. The -

| Court, in determining the voluntariness of a pretrial statement, “should consider the totality of

the circumstances, including the age, mentality, and prior criminal experience of the accused; the

| length, intensity, and frequency of interrogation; the existence of physical deprivation or

|{ mistreatment; and the existence of threat or inducement.” State v. Edwards (1976), 49 Ohio

St.2d 31, 358 N.E.2d 1051, 3 0.0.3d 18, paragraph two of the syllabus. The same
considerations apply to whether the Defendant understood and voluntarily waived his Miranda

ﬁghts. State v. Green (2000), 90 Ohio St.3d 352, 366, 2000-Ohio-182, 738 N.E.2d 1208; State v.

| Eley (1996), 77 Ohio St.3d 174, 178, 1996-Ohio-323, 672 N.E.2d 640.

~ Defendant’s claims of intoxication and a lack of understanding of his rights are

contradicted by the tape/CD of his statement to the police and the testimony of the detectives -

who inférviewed him and the police officers who arrested him. Nor do Defendant’s claims
appear to be credible in view of Dr. Perch’s testimony at the suppression hearing.

In this case, the Defendant was SQ- yéars old at the time of the interview with the police
officers. There was no evidence that he was suffering from any mental illness. The Defendant

was fully advised of his Miranda rights before questions were asked. He recited these rights

11
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during his testimony at the suppression hearing and ad;hitted knowing the Miranda ﬁghts.
Detectiv;l{arrah tesfi fied that .he read the Defendant his Miranda warnings from a card prior to
interviewing hiﬁl an(i that.he paused after each righti and waited fc.)r'zll response from the
Defeﬁ_dant_. The Defendant indicaiéd that he understood each and every one of the Miranda |
rights and never requested an attorney. At no time did the Defendant ask for the questioning to
ccase. ;

Detective Harrah further testified that the Defendant was not prom_ised_ anything in return

-for making his statement; that neither he nor Detective Keballer coerced the Defendant into

making a statement by threats or their actions; that in his opinion the statement was given freely

| and voluntarily; and that the answers given were appropriate to the questions that were asked. A

review of the recorded statement confirms each of these points.

In addition, the Defendant has an extensive prior criminal felony record as reflected in

|| State’s Exhibit 3. There was no evidence preseritedduring his testimony that he was not

represented by counsel in these prior-caseé. He clearly was familiar with the criminal Justice

system.

There was no evidence presented that the length, intensity, or frequency of the

11 questioning was improper. The CD/tape of the main interview is only 38 minutes, 43 seconds
{long. A follow up interview was only 4 minutes, 45 seconds long. Thus, the interview process

{jiclearly was not unduly long.

There was no evidence presented to support a finding of physical deprivation or

mistreatment. The interview of the Defendant was recorded in its entirety, identified as State’s

| Exhibit 2, and played in open court. At no point during the recorded interview with the

Defendant is there any indication that the Defendant was subjected to physical deprivation or

12
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rﬁistreatment. According to both detectives, the Defendant was offered food and drink, although

| testimony differed as to when that occurred. The Defendant testified that he could not remember

if either was offered to him.

A review of the tapé/CD also corroborates the Detectives’ testimony that no threats or

|{inducements were made to the Defendant. There is no indication on the recording that the _

Defendant was falling out of his chair as he alleged in his testimony. Rather, the recorc_ltng

supla orts the (tete;ctives? testimony that the Defendant ttever felt out of his chair and responded '
appropriately to the questions asked of him. Likewise, nowhere in ‘the'recc.)rdi.ng d1d either
detective state or infer that thay “can. get really mean™ as was alleged by the Defendant in his
testimonty. The recording contains no sounds assot:iated with threats, such as screaming, yelling

or fighting. Furthermore, the Defendant’s statements are inconsistent with regard to numerous

11 details, including what alcohol was consumed, the chronology of that consumption, and the

weapon that was allegedly possessed by the murder victim. The Court finds that the detectives’

| testimonty was more credible than the Defendant’s.

Detective Harrah testiﬁe.d that,.based on his cxperiénce and training, the Defendant did
not appear to be under the influence of alcohol or drugs when he was interviewed. Hé testified
that the Defendant respondéd to his questions when read the Miranda warﬁings and appeared to
understand the quest1ons regardmg his rights. He testlﬁed that the Defendant s speech was

coherent and not slurred and his: eyes'were not g{assy. Detecttvc Keballer. testified that the

| 1Defendant appeared to be alert, focused, coherent, and conscious of what was going on. He

testified that the Defendant did not appear to be intoxicated by alcohol or drugs and that there
was no odor of alcohol in the small interview room. He testified that the Defendant never fell

out of his seat during the interview and that the Defendant’s answers were appropriate for the

13
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o

i | questions that were asked of him. The Court finds the detectives’ testimony credible and

| Support.ed by the recording of the it_iterview.

CONCLUSION

Based on consideration of the totality of the circ'umstanc.es, the Court concludes that the
Defendant made a k.nowing, voluntary, and intelligent waiver of his constitutional rights, 'and that
his statement to pohce was voluntanly made The determmatlon that the Defendant s statemient
was voluntary is based on the totahty of the circumstances existing at the tltne mcluding h1s
adult age, mentahty (no evidence of i 1ncompetence or disability), known cnmmal history and |
criminal experiences, the short duration of interrogation, the absence of physical deprivation and

mistreatment, and the absence of threats or inducement, in accordance with State v. Edwards

~|[(1976), 49 Ohio St.2d 31, 35§ N.E.2d 1051, 3 0.0.3d 18. Accordingly, the Defendant’s Motion

| to Suppress is DENIED.

It is SO ORDERED.

UDGE THOMAS A TEODGSIO

cc: Asst. Pros. Felicia Easter
Asst. Pros. Margaret Kanellis
Attorney Lawrence J. Whitney
Attorney Donald Hicks
Attorney Tyler Whitney
Criminal Assignment
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RULE 801. Definitions

The following definitions apply under this article:
(A) Statement. A "statement" is (1) an oral or written assertion or (2) nonverbal
conduct of a person, if it is intended by the person as an assertion.
~(B) Declarant. A "declarant” is a person who makes a statement.
- (C) Hearsay. "Hearsay" is a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove the truth of
the matter asserted. ' ' :
- (D) Statements which are not hearsay. A statement is not hearsay if:

(1) Prior statement by witness. The declarant testifies at trial or hearing and
is subject to cross-examination concerning the statement, and the statement is
(a) inconsistent with declarant’s testimony, and was given under oath subject to
cross-examination by the party against whom the statement is offered and
subject to the penalty of perjury at a trial, hearing, or other proeeeding, or in a
depasition, or (b) consistent with declarant’s testimony and is offered to rebut an
express or implied charge against declarant of recent fabrication or improper
influence or motive, or (c) one of identification of a person soon after perceiving
the person, if the circumstances demonstrate the reliability of the prior
identification. _ _

(2) Admission by party-opponent. The statement is offered against a party
and is (a) the party’s own statement, in either an individual or a representative
capacity, or (b) a statement of which the party has manifested an adoption or
belief in its truth, or (¢) a statement by.a person authorized by the party to make a
statement concerning the subject, or (d) a statement by the party’s agent or
servant concerning a matter within the scope of the agency or employment, made
during the existence of the relationship, or (e) a statement by a co-conspirator of
a party during the course and in furtherance of the conspiracy upon independent
proof of the conspiracy. ' '
[Effective: July 1, 1980; amended effectively July 1, 2007.1
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RULE 804. Hearsay Exceptions; Declarant Unavailable
RULE 804 Hearsay Exceptions; Declarant Unavailable

- (A) Definition of unavailability. "Unavailability as a witness" includes
any of the following situations in which the declarant: L '
(1) is exeinpted by ruling of the court on the ground of privilege from testifying
concerning the subject matter of the declarant’s statement; , -
(2) persists in refusing to testify concerning the subject matter of the declarant's
statement despite an order of the court to do so;
(3) testifies to a lack of memory of the subject matter of the declarant's
statement; -
{4) is unable to be present or to testify at the hearing because of death or then-
existing physical or mental illness or infirmity; ' :
(5) is absent from the hearing and the proponent of the declarant's statement has
been unable to procure the declarant's attendance (or in the case of a hearsay
exception under division (B)(2), (3), or (4) of this rule, the declarant’s attendance
or testimony) by process or other reasonable means.

A declarant is not unavailable as a witness if the declarant's exemption,
refusal, claim of lack of memory, inability, or absence is due to the procurement
or wrongdoing of the proponent of the declarant's statement for the purpose of
preventing the witness from attending or testifying. _ _

(B) Hearsay exceptions. The following are not excluded by the hearsay rule if
the declarant is unavailable as a witness: : 7

(1) Former testimony. Téstimony given as a witness at another hearing of the
same or a different proceeding, or in a deposition taken in compliance with law in
‘the course of the same or another proceeding, if the party against whom the -
testimony is now offered, or, in a civil action or proceeding, a predecessor in
interest, had an. opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination. Testimony given at a preliminary hearing
must satisfy the right to confrontation and exhibit indicia of reliability.

(2) Statemeni under belief of impending death. In a prosecution for
homicide or in a civil action or proceeding, a statement made by a declarant,
while believing that his or her death was imminent, concerning the cause or
circumstances of what the declarant believed to be his or her impending death.
(3) Statement against interest. A statement that was at the time of its
making so far contrary to the declarant's pecuniary or proprietary interest, or so
far tended to subject the declarant to civil or criminal liability, or to render
invalid a claim by the declarant against
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THE CONSTITUTION OF THE |
UNITED STATES OF AMERICA

Amendment V

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a grand jury, except in cases arising in the
land or naval forces, or in the militia, when in actual
service in time of war or public danger; nor shall any
person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process
of law: nor shall private property be taken for public use,
without just compensation.
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