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1.42 Common technical or particular terms.
Words and phrases shall be read in context and construed according to the rules of
grammar and common usage. Words and phrases that have acquired a technical or
particular meaning, whether by legislative definition or otherwise, shall be construed

accordingly.
Effective Date: 01-03-1972

1.47 Presumptions in enactment of statutes.
In enacting a statute, it is presumed that:
(A) Compliance with the constitutions of the state and of the United States is intended;
(B) The entire statute is intended to be effective;.
(C) A just and reasonable result is intended;
(D) A result feasible of execution is intended.
Effective Date: 01-03-1972

4903.13 Reversal of final order - notice of appeal.
A fmal order made by the public utilities commission shall be reversed, vacated, or
modified by the supreme court on appeal, if, upon consideration of the record, such court
is of the opinion that such order was unlawful or unreasonable. The proceeding to. obtain
such reversal, vacation, or modification shall be by notice of appeal, filed with the public
utilities commission by any party to the proceeding before it, against the commission,
setting forth the order appealed from and the errors complained of. The notice of appeal
shall be served, unless waived, upon the chairman of the commission, or, in the event of
his absence, upon any public utilities commissioner, or by leaving a copy at the office of ;
the commission at Columbus. The court may permit any interested party to intervene by

cross-appeal.
Effective Date: 10-01-1953

4905.31 Reasonable arrangements allowed - variable rate.
Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4921, 4927., 4928., and 4929. of the
Revised Code do not prohibit a public utility from filing a schedule or establishing or
entering into any reasonable arrangement with another public utility or with one or more
of its customers, consumers, or employees, and do not prohibit a mercantile customer of
an electric distribution utility as those terms are defined in section 4928.01 of the Revised
Code or a group of those customers from establishing a reasonable arrangement with that
utility or another public utility electric light company, providing for, any of the following:
(A) The division or distribution of its surplus profits;
(B) A sliding scale of charges, including variations in rates based upon stipulated
variations in cost as provided in the schedule or arrangement.
(C) A minimuni charge for service to be rendered unless such minimum charge is made
or prohibited by the terms of the franchise, grant, or ordinance under which such public

utility is operated;
(D) A classification of service based upon the quantity used, the time when used, the
purpose for which used, the duration of use, and any other reasonable consideration;
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(E) Any other fmancial device that maybe practicable or advantageous to the parties
interested. In the case of a schedule or arrangement concerning a public utility electric
light company, such other financial device may include a device to recover costs incurred
in conjunction with any economic development and job retention program of the utility
within its certified territory, including recovery of revenue foregone as a result of any
such program; any development and implementation of peak demand reduction and
energy efficiency programs under section 4928.66 of the Revised Code; any acquisition
and deployment of advanced metering, including the costs of any meters prematurely
retired as a result of the advanced metering implementation; and compliance with any
government mandate. No such schedule or arrangement is lawful unless it is filed with
and approved by the commission pursuant to an application that is submitted by the
public utility or the mercantile customer or group of mercantile customers of an electric
distribution utility and is posted on the commission's docketing information system and
is accessible through the internet. Every such public utility is required to conform its
schedules of rates, tolls, and charges to such arrangement, sliding scale, classification, or
other device, and where variable rates are provided for in any such schedule or
arrangement, the cost data or factors upon which such rates are based and fixed shall be
filed with the commission in such form and at such times as the commission directs.
Every such schedule or reasonable arrangement shall be under the supervision and
regulation of the commission, and is subject to change, alteration, or modification by the
commission.
Effective Date: 10-29-1993; 2008 SB221 07-31-2008

4928.01 Competitive retail electric service defmitions.
(A) As used in this chapter:
(1) "Ancillary service" means any function necessary to the provision of electric
transmission or distribution service to a retail customer and includes, but is not limited to,
scheduling, system control, and dispatch services;reactive supply from generation
resources and voltage control service; reactive supply from transniission resources
service; regulation service; frequency response service; energy imbalance service;
operating reserve-spinning reserve service; operating reserve-supplemental reserve
service; load following; back-up supply service; real-power loss replacement service;
dynamic scheduling; system black start capability; and network stability service.
(2)"Billing and collection agent" means a fully independent agent, not affiliated with or
otherwise controlled by an electric utility, electric services company, electric cooperative,
or governmental aggregator subject to certification under section 4928.08 of the Revised
Code, to the extent that the agent is under contract with such utility, company,
cooperative, or aggregator solely to provide billing and collection for retail electric
service on behalf of the utility company, cooperative, or aggregator.
(3) "Certified territory" means the certified territory established for an electric supplier
under sections 4933.81 to 4933.90 of the Revised Code.
(4) "Competitive retail electric service" means a component of retail electric service that
is competitive as provided under division (B) of this section.
(5)"Electric cooperative" means a not-for-profit electric light company that both is or has
been financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat.
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1363, 901, and owns or operates facilities in this state to generate, transmit, or distribute
electricity, or a not-for-profit successor of such company.
(6)"Electric distribution utility" means an electric utility that supplies at least retail
electric distribution service.
(7)"Electric light company" has the same meaning as in section 4905.03 of the Revised
Code and includes an electric services company, but excludes any self-generator to the
extent that it consumes electricity it so produces, sells that electricity for resale, or obtains
electricity from a generating facility it hosts on its premises.
(8)"Electric load center" has the same meaning as in section 4933.81 of the Revised

Code.
(9)"Electric services company" means an electric light company that is engaged on a for-
profit or not-for-profit basis in the business of supplying or arranging for the supply of
only a competitive retail electric service in this state. "Electric services company"
includes a power marketer, power broker, aggregator, or independent power producer but
excludes an electric cooperative, municipal electric utility, governmental aggregator, or
billing and collection agent.
(10)"Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.
(11) "Electric utility" means an electric light company that has a certified territory and is
engaged on a for-profit basis either in the business of supplying a noncompetitive retail
electric service in this state or in the businesses of supplying both a noncompetitive and a
competitive retail electric service in this state. "Electric utility" excludes a municipal
electric utility or a billing and collection agent.
(12) "Firm electric service" means electric service other than nonfirm electric service.
(13) "Governmental aggregator" means a legislative authority of a municipal corporation,
a board of township trustees, or a board of county commissioners acting as an aggregator
for the provision of a competitive retail electric service under authority conferred under
section 4928.20 of the Revised Code.
(14) A person acts "knowingly," regardless of the person's purpose, when the person is
aware that the person's conduct will probably cause a certain result or will probably be of
a certain nature. A person has knowledge of circumstances when the person is aware that
such circumstances probably exist.
(15) "Level of fnnding for low-income customer energy efficiency programs provided
through electric utility rates" means the level of funds specifically included in an electric
utility's rates on October 5, 1999, pursuant to an order of the public utilities commission
issued under Chapter 4905. or 4909. of the Revised Code and in effect on October 4,
1999, for the purpose of improving the energy efficiency of housing for the utility's low-
income customers. The term excludes the level of any such funds committed to a specific
nonprofit organization or organizations pursuant to a stipulation or contract.
(16)"Low-income customer assistance programs" means the percentage of income
payment plan program, the home energy assistance program, the home weatherization
assistance program, and the targeted energy efficiency and weatherization program.
(17) "Market development period" for an electric utility means the period of time
beginning on the starting date of competitive retail electric service and ending on the
applicable date for that utility as specified in section 4928.40 of the Revised Code,
irrespective of whether the utility applies to receive transition revenues under this

chapter.
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(18) "Market power" means the ability to impose on customers a sustained price for a
product or service above the price that would prevail in a competitive market.
(19)"Mercantile customer" means a commercial or industrial customer if the electricity
consumed is for nonresidential use and the customer consumes more than seven hundred
thousand kilowatt hours per year or is part of a national account involving multiple
facilities in one or more states.
(20) "Municipal electric utility" means a municipal corporation that owns or operates
facilities to generate, transmit, or distribute electricity.
(21) "Noncompetitive retail electric service" means a component of retail electric service
that is noncompetitive as provided under division (B) of this section.
(22)"Nonfirm electric service" means electric service provided pursuant to a schedule
filed under section 4905.30 of the Revised Code or pursuant to an arrangement under
section 4905.31 of the Revised Code, which schedule or arrangement includes conditions
that may require the customer to curtail or interrupt electric usage during nonemergency
circumstances upon notification by an electric utility.
(23)"Percentage of income payment plan arrears" means funds eligible for collection
through the percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or
management practices or strategies that facilitate the generation or use of electricity or
energy and that reduce or support the reduction of energy consumption or support the
production of clean, renewable energy for industrial, distribution, commercial,
institutional, governrnental, research, not-for-profit, or residential energy users, including,
but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or

(C) of section 4928.621 of the Revised Code.
(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized
or deferred on the regulatory books of the electric utility, pursuant to an order or practice
of the public utilities commission or pursuant to generally accepted accounting principles
as a result of a prior commission rate-making decision, and that would otherwise have
been charged to expense as incurred or would not have been capitalized or otherwise
deferred for future regulatory consideration absent commission action. "Regulatory
assets" includes, but is not limited to, all deferred demand-side management costs; all
deferred percentage of income payment plan arrears; post-in-service capitalized charges
and assets recognized in connection with statement of financial accounting standards no.
109 (receivables from customers for income taxes); future nuclear decommissioning costs
and fuel disposal costs as those costs have been determined by the commission in the
electric utility's most recent rate or accounting application proceeding addressing such
costs; the undepreciated costs of safety and radiation control equipment on nuclear
generating plants owned or leased by an electric utility; and fuel costs currently deferred
pursuant to the terms of one or more settlement agreements approved by the commission.
(27)"Retail electric service" means any service involved in supplying or arranging for the
supply of electricity to ultimate consumers in this state, from the point of generation to
the point of consumption. For the purposes of this chapter, retail electric service includes
one or more of the following "service components" : generation service, aggregation
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service, power marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and collection service.
(28)"Starting date of competitive retail electric service" means January 1, 2001.
(29)"Customer-generator" means a user of a net metering system.
(30) "Net metering" means measuring the difference in an applicable billing period
between the electricity supplied by an electric service provider and the electricity
generated by a customer-generator that is fed back to the electric service provider.
(31) "Net metering system" means a facility for the production of electrical energy that

does all of the following:
(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a

microturbine or a fuel cell;
(b) Is located on a customer-generator's premises;
(c) Operates in parallel with the electric utility's transmission and distribution facilities;
(d) Is intended primarily to offset part or all of the customer-generator's requirements for

electricity.
(32)"Self-generator" means an entity in this state that owns or hosts on its premises an
electric generation facility that produces electricity primarily for the owner's
consumption and that may provide any such excess electricity to another entity, whether
the facility is installed or operated by the owner or by an agent under a contract.
(33) "Rate plan" means the standard service offer in effect on the effective date of the
amendment of this section by S.B. 221 of the 127th general assembly, July 31, 2008.
(34)"Advanced energy resource" means any of the following:
(a) Any method or any modification or replacement of any property, process, device,
structure, or equipment that increases the generation output of an electric generating
facility to the extent such efficiency is achieved without additional carbon dioxide

emissions by that facility;
(b) Any distributed generation system consisting of customer cogeneration of electricity
and thermal output simultaneously, primarily to meet the energy needs of the customer's

facilities;
(c) Clean coal technology that includes a carbon-based product that is chemically altered
before combustion to demonstrate a reduction, as expressed as ash, in emissions of
nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance
with the American society of testing and materials standard D1757A or a reduction of
metal oxide emissions in accordance with standard D5142 of that society, or clean coal
technology that includes the design capability to control or prevent the emission of
carbon dioxide, which design capability the conunission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a
determined best available technology, shall be of the highest level of economically
feasible design capability for which there exists generally accepted scientific opinion;
(d) Advanced nuclear energy technology consisting of generation III technology as
defrned by the nuclear regulatory commission; other, later technology; or significant

improvements to existing facilities;
(e) Any fuel cell used in the generation of electricity, including, but not limited to, a
proton exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel

cell, or solid oxide fuel cell;
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(f) Advanced solid waste or construction and demolition debris conversion technology,
including, but not limited to, advanced stoker technology, and advanced fluidized bed
gasification technology, that results in measurable greenhouse gas emissions reductions
as calculated pursuant to the United States environmental protection agency's waste
reduction model (WARM).
(g) Demand-side management and any energy efficiency improvement; (h) Methane gas
emitted from an operating or abandoned coal mine.
(35) "Renewable energy resource" means solar photovoltaic or solar thermal energy,
wind energy, power produced by a hydroelectric facility, geothermal energy, fuel derived
from solid wastes, as defined in section 3734.01 of the Revised Code, through
fractionation, biological decomposition, or other process that does not principally involve
combustion, biomass energy, biologically derived methane gas, or energy derived from
nontreated by-products of the pulping process or wood manufacturing process, including
bark, wood chips, sawdust, and lignin in spent pulping liquors. "Renewable energy
resource" includes, but is not limited to, any fuel cell used in the generation of electricity,
including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's
territorial waters of Lake Erie; storage facility that will promote the better utilization of a
renewable energy resource that primarily generates off peak; or distributed generation
systenm used by a customer to generate electricity from any such energy. As used in
division (A)(35) of this section, "hydroelectric facility" means a hydroelectric generating
facility that is located at a dam on a river, or on any water discharged to a river, that is
within or bordering this state or within or bordering an adjoining state and meets all of

the following standards:
(a) The facility provides for river flows that are not detrimental for fish, wildlife, and
water quality, including seasonal flow fluctuations as defined by the applicable licensing
agency for the facility.
(b) The facility demonstrates that it complies with ihe water quality standards of this
state, which compliance may consist of certification under Section 401 of the "Clean
Water Act of 1977," 91 Stat. 1598, 1599, 1341, and demonstrates that it has not
contributed to a finding by this state that the river has impaired water quality under
Section 303(d) of the "Clean Water Act of 1977," 114 Stat. 870, 1313.
(c) The facility complies with mandatory prescriptions regarding fish passage as required
by the federal energy regulatory commission license issued for the project, regarding fish
protection for riverine, anadromous, and catadromus fish.
(d) The facility complies with the recommendations of the Ohio environmental protection
agency and with the terms of its federal energy regulatory commission license regarding
watershed protection, mitigation, or enhancement, to the extent of each agency's
respective jurisdiction over the facility.
(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87
Stat. 884, 1531 to1544, as amended.
(f) The facility does not harm cultural resources of the area. This can be shown through
compliance with the terms of its federal energy regulatory commission license or, if the
facility is not regulated by that commission, through development of a plan approved by
the Ohio historic preservation office, to the extent it has jurisdiction over the facility.
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(g) The facility complies with the terms of its federal energy regulatory commission
license or exemption that are related to recreational access, accommodation, and facilities
or, if the facility is not regulated by that commission, the facility complies with similar
requirements as are recommended by resource agencies, to the extent they have
jurisdiction over the facility; and the facility provides access to water to the public

without fee or charge.
(h) The facility is not recommended for removal by any federal agency or agency of any
state, to the extent the particular agency has jurisdiction over the facility.
(B) For the purposes of this chapter, a retail electric service component shall be deemed a
competitive retail electric service if the service component is competitive pursuant to a
declaration by a provision of the Revised Code or pursuant to an order of the public
utilities conunission authorized under division (A) of section 4928.04 of the Revised
Code. Otherwise, the service component shall be deemed a noncompetitive retail electric

service.
Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.
Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008

4928.02 State policy.
It is the policy of this state to do the following throughout this state :
(A) Ensure the availability to consumers of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service;
(B) Ensure the availability of unbundled and comparable retail electric service that
provides consumers with the supplier, price, terms, conditions, and quality options they
elect to meet their respective needs;
(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective
choices over the selection of those supplies and suppliers and by encouraging the
development of distributed and small generation facilities;
(D) Encourage innovation and market access for cost-effective supply- and demand-side
retail electric service including, but not limited to, demand-side management, time-
differentiated pricing, and implementation of advanced metering infrastructure;
(E) Encourage cost-effective and efficient access to information regarding the operation
of the transmission and distribution systems of electric utilities in order to promote both
effective customer choice of retail electric service and the development of performance
standards and targets for service quality for all consumers, including annual achievement

reports written in plain language;
(F) Ensure that an electric utility's transmission and distribution systems are available to
a customer-generator or owner of distributed generation, so that the customer-generator
or owner can market and deliver the electricity it produces;
(G) Recognize the continuing emergence of competitive electricity markets through the
development and implementation of flexible regulatory treatment;
(H) Ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric
service, and vice versa, including by prohibiting the recovery of any generation-related
costs through distribution or transmission rates;
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(I) Ensure retail electric service consumers protection against unreasonable sales
practices, market deficiencies, and market power;
(J) Provide coherent, transparent means of giving appropriate incentives to technologies
that can . adapt successfully to potential environmental mandates;
(K) Encourage implementation of distributed generation across customer classes through
regular review and updating of administrative rules governing critical issues such as, but
not limited to, interconnection standards, standby charges, and net metering;
(L) Protect at-risk populations, including, but not limited to, when considering the
implementation of any new advanced energy or renewable energy resource;
(M) Encourage the education of small business owners in this state regarding the use of,
and encourage the use of, energy efficiency programs and alternative energy resources in

their businesses;
(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy,
the commission shall consider rules as they apply to the costs of electric distribution
infrastructure, including, but not limited to, line extensions, for the purpose of
development in this state.
Effective Date: 10-05-1999; 2008 SB221 07-31-2008

4928. 03 Identification of competitive services and noncompetitive services.
Beginning on the starting date of competitive retail electric service, retail electric
generation, aggregation, power marketing,and power brokerage services supplied to
consumers within the certified territory of an electric utility are competitive retail electric
services that the consumers may obtain subject to this chapter from any supplier or
suppliers. In accordance with a filing under division (F) of section 4933.81 of the Revised
Code, retail electric generation, aggregation, power marketing, or power brokerage
services supplied to consumers within the certified territory of an electric cooperative that
has made the filing are competitive retail electric services that the consumers may obtain
subject to this chapter from any supplier or suppliers. Beginning on the starting date of
competitive retail electric service and notwithstanding any other provision of law, each
consumer in this state and the suppliers to a consumer shall have comparable and
nondiscriminatory access to noncompetitive retail electric services of an electric utility in
this state within its certified territory for the purpose of satisfying the consumer's
electricity requirements in keeping with the policy specified in section 4928.02 of the

Revised Code.
Effective Date: 10-05-1999

4928 . 06 Commission to ensure competitive retail electric service.
(A) Beginning on the starting date of competitive retail electric service, the public
utilities commission shall ensure that the policy specified in section 4928.02 of the
Revised Code is effectuated. To the extent necessary, the commission shall adopt rules to
carry out this chapter. Initial rules necessary for the commencement of the competitive
retail electric service under this chapter shall be adopted within one hundred eighty days
after the effective date of this section. Except as otherwise provided in this chapter, the
proceedings and orders of the commission under the chapter shall be subject to and
governed by Chapter 4903. of the Revised Code.
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(B) If the commission determines, on or after the starting date of competitive retail
electric service, that there is a decline or loss of effective competition with respect to a
competitive retail electric service of an electric utility, which service was declared
competitive by commission order issued pursuant to division (A) of section 4928.04 of
the Revised Code, the commission shall ensure that that service is provided at
compensatory, fair, and nondiscriminatory prices and terms and conditions.
(C) In addition to its authority under section 4928.04 of the Revised Code and divisions
(A) and (B) of this section, the commission, on an ongoing basis, shall monitor and
evaluate the provision of retail electric service in this state for the purpose of discerning
any noncompetitive retail electric service that should be available on a competitive basis
on or after the starting date of competitive retail electric service pursuant to a declaration
in the Revised Code, and for the purpose of discerning any competitive retail electric
service that is no longer subject to effective competition on or after that date. Upon such
evaluation, the commission periodically shall report its findings and any
recommendations for legislation to the standing committees of both houses of the general
assembly that have primary jurisdiction regarding public utility legislation. Unti12008,
the commission and the consumer's counsel also shall provide biennial reports to those
standing committees, regarding the effectiveness of competition in the supply of
competitive retail electric services in this state. In addition, until the end of all market
development periods as determined by the commission under section 4928.40 of the
Revised Code, those standing committees shall meet at least biennially to consider the
effect on this state of electric service restructuring and to receive reports from the
commission, consumers' counsel, and director of development.
(D) In determining, for purposes of division (B) or (C) of this section, whether there is
effective competition in the provision of a retail electric service or reasonably available
alternatives for that service, the commission shall consider factors including, but not

limited to, all of the following:
(1) The number and size of alternative providers of that service;
(2) The extent to which the service is available from altenative suppliers in the relevant

market;
(3) The ability of alternative suppliers to make functionally equivalent or substitute
services readily available at competitive prices, terms, and conditions;
(4) Other indicators of market power, which may include market share, growth in market
share, ease of entry, and the affiliation of suppliers of services. The burden of proof shall
be on any entity requesting, under division (B) or (C) of this section, a determination by
the commission of the existence of or a lack of effective competition or reasonably

available alternatives.
(E)(1) Beginning on the starting date of competitive retail electric service, the
commission has authority under Chapters 4901. to 4909. of the Revised Code, and shall
exercise that authority, to resolve abuses of market power by any electric utility that
interfere with effective competition in the provision of retail electric service.
(2) In addition to the commission's authority under division (E)(1) of this section, the
commission, beginning the first year after the market development period of a particular
electric utility and after reasonable notice and opportunity for hearing, may take such
measures within a transmission constrained area in the utility's certified territory as are
necessary to ensure that retail electric generation service is provided at reasonable rates
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within that area. The commission may exercise this authority only upon findings that an
electric utility is or has engaged in the abuse of market power and that that abuse is not
adequately mitigated by rules and practices of any independent transmission entity
controlling the transmission facilities. Any such measure shall be taken only to the extent
necessary to protect customers in the area from the particular abuse of market power and
to the extent the commission's authority is not preempted by federal law. The measure
shall remain the commission, after reasonable notice and opportunity for hearing,
detennines that the particular abuse of market power has been mitigated.
(F) An electric utility, electric services company, electric cooperative, or governrnental
aggregator subject to certification under section 4928.08- of the Revised Code shall
provide the commission with such information, regarding a competitive retail electric
service for which it is subject to certification, as the commission considers necessary to
carry out this chapter. An electric utility shall provide the commission with such
information as the commission considers necessary to carry out divisions (B) to (E) of
this section. The commission shall take such measures as it considers necessary to protect
the confidentiality of any such information. The commission shall require each electric
utility to file with the commission on and after the starting date of competitive retail
electric service an annual report of its intrastate gross receipts and sales of kilowatt hours
of electricity, and shall require each electric services company, electric cooperative, and
governmental aggregator subject to certification to file an annual report on and after that
starting date of such receipts and sales from the provision of those retail electric services
for which it is subject to certification. For the purpose of the reports, sales of kilowatt
hours of electricity are deemed to occur at the meter of the retail customer.
Effective Date: 10-05-1999

4928.14 Failure of supplier to provide service.
The failure of a supplier to provide retail electric generation service to customers within
the certified territory of an electric distribution utility shall result in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service offer under
sections 4928.141, 4928.142, and 4928.143 of the Revised Code until the customer
chooses an alternative supplier. A supplier is deemed under this section to have failed to
provide such service if the commission finds, after reasonable notice and opportunity for
hearing, that any of the following conditions are met:
(A) The supplier has defaulted on its contracts with customers, is in receivership, or has

filed for bankruptcy.
(B) The supplier is no longer capable of providing the service.
(C) The supplier is unable to provide delivery to transmission or distribution facilities for
such period of time as may be reasonably specified by commission rale adopted under
division (A) of section 4928.06 of the Revised Code.
(D) The supplier's certification has been suspended, conditionally rescinded, or rescinded
under division (D) of section 4928.08 6f the Revised Code.
Effective Date: 10-05-1999; 2008 SB221 07-31-2008

4928 141 Distribution utility to provide standard service offer.

10



(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers,
on a comparable and nondiscriminatory basis within its certified territory, a standard
service offer of all competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric generation service. To
that end, the electric distribution utility shall apply to the public utilities commission to
establish the standard service offer in accordance with section 4928.142 or 4928.143 of
the Revised Code and, at its discretion, may apply simultaneously under both sections,
except that the utility's first standard service offer application at minimum shall include a
filing under section 4928.143 of the Revised Code. Only a standard service offer
authorized in accordance with section 4928.142 or 4928.143 of the Revised Code, shall
serve as the utility's standard service offer for the purpose of compliance with this
section; and that standard service offer shall serve as the utility's default standard service
offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding the
foregoing provision, the rate plan of an electric distribution utility shall continue for the
purpose of the utility's compliance with this division until a standard service offer is first
authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable,
pursuant to division (D) of section 4928.143 of the Revised Code, any rate plan that
extends beyond December 31, 2008, shall continue to be in effect for the subject electric
distribution utility for the duration of the plan's term. A standard service offer under
section 4928.142 or 4928.143 of the Revised Code shall exclude any previously
authorized allowances for transition costs, with such exclusion being effective on and
after the date that the allowance is scheduled to end under the utility's rate plan.
(B) The conunission shall set the time for hearing of a filing under section 4928.142 or
4928.143 of the Revised Code, send written notice of the hearing to the electric
distribution utility, and publish notice in a newspaper of general circulation in each
county in the utility's certified territory. The commission shall adopt rules regarding
filings under those sections.
Effective Date: 2008 SB221 07-31-2008

4928 142 Standard generation service offer price - competitive bidding.
(A) For the purpose of complying with section 4928.141 of the Revised Code and subject
to division (D) of this section and, as applicable, subject to the rate plan requirement of
division (A) of section 4928.141 of the Revised Code, an electric distribution utility may
establish a standard service offer price for retail electric generation service that is
delivered to the utility under a market-rate offer.
(1) The market-rate offer shall be determined through a competitive bidding process that
provides for all of the following:
(a) Open, fair, and transparent competitive solicitation;
(b) Clear product definition;
(c) Standardized bid evaluation criteria;
(d) Oversight by an independent third party that shall design the solicitation, administer
the bidding, and ensure that the criteria specified in division (A)(1)(a) to (c) of this
section are met;
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(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or
winners. No generation supplier shall be prohibited from participating in the bidding

process.
(2) The public utilities commission shall modify rules, or adopt new rules as necessary,
concerning the conduct of the competitive bidding process and the qualifications of
bidders, which rales shall foster supplier participation in the bidding process and shall be
consistent with the requirements of division (A)(1) of this section.
(B) Prior to initiating a competitive bidding process for a market-rate offer under divisioin
(A) of this section, the electric distribution utility shall file an application with the
commission. An electric distribution utility may file its application with the commission
prior to the effective date of the commission rules required under division (A)(2) of this
section, and; as the commission determines necessary, the utility shall immediately
conform its filing to the rules upon their taking effect. An application under this division
shall detail the electric distribution utility's,proposed compliance with the requirements
of division (A)(1) of this section and with commission rules under division (A)(2) of this
section and demonstrate that all of the following requirements are met:
(1) The electric distribution utility or its transmission service affiliate belongs to at least
one regional transmission organization that has been approved by the federal energy
regulatory commission; or there otherwise is comparable and nondiscriminatory access to

the electric transmission grid.
(2) Any such regional transmission organization has a market-monitor function and the
ability to take actions to identify and mitigate market power or the electric distribution
utility's market conduct; or a similar market monitoring funcfion exists with
commensurate ability to identify and monitor market conditions and mitigate conduct
associated with the exercise of market power.
(3) A published source of information is available publicly or through subscription that
identifies pricing information for traded electricity on- and off-peak energy products that
are contracts for delivery beginning at least two years from the date of the publication
and is updated on a regular basis. The commission shall initiate a proceeding and, within
ninety days after the application's filing date, shall determine by order whether the
electric distribution utility and its market-rate offer meet all of the foregoing
requirements. If the fmding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the
commission in the order shall direct the electric distribution utility regarding how any
deficiency may be remedied in a timely manner to the cornmission's satisfaction;
otherwise, the electric distribution utility shall withdraw the application. However, if such
remedy is made and the subsequent finding is positive and also if the electric distribution
utility made a simultaneous filing under this section and section 4928.143 of the Revised
Code, the utility shall not initiate its competitive bid until at least one hundred fifty days
after the filing date of those applications.
(C) Upon the completion of the competitive bidding process authorized by divisions (A)
and (B) of this section, including for the purpose of division (D) of this section, the
conunission shall select the least-cost bid winner or winners of that process, and such
selected bid or bids, as prescribed as retail rates by the commission, shall be the electric
distribution utility's standard service offer unless the commission, by order issued before
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the third calendar day following the conclusion of the competitive bidding process for the
market rate offer, determines that one or more of the following criteria were not met:
(1) Each portion of the bidding process was oversubscribed, such that the amount of
supply bid upon was greater than the amount of the load bid out.
(2) There were four or more bidders.
(3) At least twenty-five per cent of the load is bid upon by one or more persons other than
the electric distribution utility. All costs incurred by the electric distribution utility as a
result of or related to the competitive bidding process or to procuring generation service
to provide the standard service offer, including the costs of energy and capacity and the
costs of all other products and services procured as a result of the competitive bidding
process, shall be timely recovered through the standard service offer price, and, for that
purpose, the commission shall approve a reconciliation mechanism, other recovery
mechanism, or a combination of such mechanisms for the utility.
(D) The first application filed under this section by an electric distribution utility that, as
of July 31, 2008, directly owns, in whole or in part, operating electric generating facilities
that had been used and useful in this state shall require that a portion of that utility's
standard service offer load for the first five ycars of the market rate offer be
competitively bid under division (A) of this section as follows: ten per cent of the load in
year one, not more than twenty per cent in year two, thirty per cent in year three, forty per
cent in year four, and fifty per cent in year five. Consistent with those percentages, the
commission shall determine the actual percentages for each year of years one through
five. The standard service offer price for retail electric generation service under this first
application shall be a proportionate blend of the bid price and the generation service price
for the remaining standard service. offer load, which latter price shall be equal to the
electric distribution utility's most recent standard service offer price, adjusted upward or
downward as the commission determines reasonable, relative to the jurisdictional portion
of any known and measurable changes from the level of any one or more of the following
costs as reflected in that most recent standard service offer price:
(1) The electric distribution utility's prudently incurred cost of fuel used to produce
electricity;
(2) Its prudently incurred purchased power costs;
(3) Its prudently incurred costs of satisfying the supply and demand portfolio
requirements of this state, including, but not limited to, renewable energy resource and
energy efficiency requirements;
(4) Its costs prudently incurred to comply with environmental laws and regulations, with
consideration of the derating of any facility associated with those costs. In making any
adjustment to the most recent standard service offer price on the basis of costs described
in division (D) of this section, the commission shall include the benefits that may become
available to the electric distribution utility as a result of or in connection with the costs
included in the adjustment, including, but not limited to, the utility's receipt of emissions
credits or its receipt of tax benefits or of other benefits, and, accordingly, the commission
may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also
deternune how such adjustments will affect the electric distribution utility's return on
common equity that may be achieved by those adjustments. The commission shall not
apply its consideration of the return on common equity to reduce any adjustments
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authorized under this division unless the adjustments will cause the electric distribution
utility to earn a return on conunon equity that is significantly in excess of the return on
common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as
may be appropriate. The burden of proof for demonstrating that significantly excessive
earnings will not occur shall be on the electric distribution utility. Additionally, the
commission may adjust the electric distribution utility's most recent standard service
offer price by such just and reasonable amount that the commission determines necessary
to address any emergency that threatens the utility's financial integrity or to ensure that
the resulting revenue available to the utility for providing the standard service offer is not
so inadequate as to result, directly or indirectly, in a taking of property without
compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric
distribution utility has the burden of demonstrating that any adjustment to its most recent
standard service offer price is proper in accordance with this division.
(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter
prospectively the proportions specified in that division to mitigate any effect of an abrupt
or significant change in the electric distribution utility's standard service offer price that
would otherwise result in general or with respect to any rate group or rate schedule but
for such alteration. Any such alteration shall be made not more often than annually, and
the commission shall not, by altering those proportions and in any event, including
because of the length of time, as authorized under division (C) of this section, taken to
approve the market rate offer, cause the duration of the blending period to exceed ten
years as counted from the effective date of the approved market rate offer. Additionally,
any such alteration shall be limited to an alteration affecting the prospective proportions
used during the blending period and shall not affect any blending proportion previously
approved and applied by the commission under this division.
(F) An electric distribution utility that has received commission approval of its first
application under division (C) of this section shall not, nor ever shall be authorized or
required by the commission to, file an application under section 4928.143 of the Revised

Code.
Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008

4928 143 Application for approval of electric security plan - testing.
(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric
distribution utility may file an application for public utilities conunission approval of an
electric security plan as prescribed under division (B) of this section. The utility may file
that application prior to the effective date of any rules the commission may adopt for the
purpose of this section, and, as the conunission determines necessary, the utility

immediately shall conform its filing to those rules upon their taking effect.
(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the

contrary except division (D) of this section, divisions (I),, (J), and (K) of section 4928.20,

division (E) of section 4928.64, and section 4928.69 of the Revised Code:
(1) An electric security plan shall include provisions relating to the supply and pricing of
electric generation service. In addition, if the proposed electric security plan has a term
longerthan three years, it may include provisions in the plan to permit the convnission to
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test the plan pursuant to division (E) of this section and any transitional conditions that
should be adopted by the commission if the commission terminates the plan as authorized
under that division.
(2) The plan may provide for or include, without limitation, any of the following:
(a) Automatic recovery of any of the following costs of the electric distribution utility,
provided the cost is prudently incurred: the cost of fael used to generate the electricity
supplied under the offer; the cost of purchased power supplied under the offer, including
the cost of energy and capacity, and including purchased power acquired from an
affiliate; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;
(b) A reasonable allowance for construction work in progress for any of the electric
distribution utility's cost of constructing an electric generating facility or for an
environmental expenditure for any electric generating facility of the electric distribution
utility, provided the cost is incurred or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work iri progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure. No such allowance for generating facility construction
shall be authorized, however, unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Further, no such allowance shall be authorized unless the
facility's construction was sourced through a competitive bid process, regarding which
process the commission may adopt rules. An allowance approved under division
(B)(2)(b) of this section shall be established as a nonbypassable surcharge for the life of
the facility.
(c) The establishment of a nonbypassable surcharge for the life of an electric generating
facility that is owned or operated by the electric distribution utility, was sourced through
a competitive bid process subject to any such niles as the commission adopts under
division (B)(2)(b) of this section, and is newly used and useful on or after January 1,
2009, which surcharge shall cover all costs of the utility specified in the application,
excluding costs recovered through a surcharge under division (B)(2)(b) of this section.
However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections
submitted by the electric distribution utility. Additionally, if a surcharge is authorized for
a facility pursuant to plan approval under division (C) of this section and as a condition of
the continuation of the surcharge, the electric distribution utility shall dedicate to Ohio
consumers the capacity and energy and the rate associated with the cost of that facility.
Before the commission authorizes any surcharge pursuant to this division, it may
consider, as applicable, the effects of any decommissioning, deratings, and retirements.
(d) Terms, conditions, or charges relating to limitations on customer shopping for retail
electric generation service, bypassability, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;
(e) Automatic increases or decreases in any component of the standard service offer
price;

15



(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of
carrying charges, of the utility's standard service offer price, which phase-in is authorized
in accordance with section 4928.144 of the Revised Code; and provisions for the
recovery of the utility's cost of securitization.
(g) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to

the standard service offer;
(h) Provisions regarding the utility's distribution service, including, without liniitation
and notwithstanding any provision of Title XLIX of the Revised Code to the contrary,
provisions regarding single issue ratemaking, a revenue decoupling mechanism or any
other incentive ratemaking, and provisions regarding distribution infrastructure and
modernization incentives for the electric distribution utility. The latter may include a
long-term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric
distribution utility's electric security plan inclusion of any provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of the electric
distribution utility's distribution system and ensure that customers' and the electric
distribution utility's expectations are aligned and that the electric distribiution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its

distribution system.
(i) Provisions under which the electric distribution utility may implement economic
development, job retention, and energy efficiency programs, which provisions may
allocate program costs across all classes of customers of the utility and those of electric
distribution utilities in the same holding company system.
(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility.
The commission shall issue an order under this division for an initial application under
this section not later than one hundred fifty days after the application's filing date and, for
any subsequent application by the utility under this section, not later than two hundred
seventy-five days after the application's filing date. Subject to division (D) of this
section, the commission by order shall approve or modify and approve an application
filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrals
and ahy future recovery of deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. Additionally, if the commission so approves an application that contains a
surcharge under division (B)(2)(b) or (c) of this section, the commission shall ensure that
the benefits derived for any purpose for which the surcharge is established are reserved
and made available to those that bear the surcharge. Otherwise, the commission by order

shall disapprove the application.
(2)(a) If the commission modifies and approves an application under division (C)(1) of
this section, the electric distribution utility may withdraw the application, thereby
terniinating it, and may file a new standard service offer under this section or a standard
service offer under section 4928.142 of the Revised Code.
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(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or
if the commission disapproves an application under division (C)(1) of this section, the
commission shall issue such order as is necessary to continue the provisions, terms, and
conditions of the utility's most recent standard service offer, along with any expected
increases or decreases in fuel costs from those contained in that offer, until a subsequent
offer is authorized pursuant to this section or section 4928.142 of the Revised Code,
respectively.
(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
December 31, 2008, files an application under this section for the purpose of its
compliance with division (A) of section 4928.141 of the Revised Code, that rate plan and
its terms and conditions are hereby incorporated into its proposed electric security plan
and shall continue in effect until the date scheduled under the rate plan for its expiration,
and that portion of the electric security plan shall not he subject to commission approval
or disapproval under division (C) of this section, and the eamings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan.
Ho,wever, that utility may include in its electric security plan under this section, and the
commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are
not being recovered under the rate plan and that the utility incurs during that continuation
period to comply with section 4928.141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Code.
(E) If an electric security plan approved under division (C) of this section, except one
withdrawn by the utility as authorized under that division, has a term, exclusive of phase-
ins or deferrals, that exceeds three years from the effective date of the plan, the
commission shall test the plan in the fourth year, and if applicable, every fourth year
thereafter, to determine whether the plan, including its then-existing pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals,
continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The commission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the
electric distribution utility with a return on common equity that is significantly in excess
of the return on connnon equity that is likely to be eamed by publicly traded companies,
including utilities, that face comparable business and financial risk, with such
adjustments for capital structare as may be appropriate. The burden of proof for
demonstrating that significantly excessive eamings will not occur shall be on the electric
distribution utility. If the test results are in the negative or the commission finds that
continuation of the electric security plan will result in a return on equity that is
significantly in excess of the return on common equity that is likely to be earned by
publicly traded companies, including utilities, that will face comparable business and
fmancial risk, with such adjustments for capital structure as may be appropriate, during
the balance of the plan, the commission may terminate the electric security plan, but not
until it shall have provided interested parties with notice and an opportunity to be heard.
The commission may impose such conditions on the plan's termination as it considers
reasonable and necessary to accommodate the transition from an approved plan to the
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more' advantageous alternative. In the event of an electric security plan's termination
pursuant to this division, the commission shall permit the continued deferral and phase-in
of any amounts that occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan.
(F) With regard to the provisions that are included in an electric security plan under this
section, the commission shall consider, following the end of each annual period of the
plan, if any such adjustments resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution utility is significantly in
excess of the return on common equity that was earned during the same period by
publicly traded companies, including utilities, that face comparable business and financial
risk, with such adjustments for capital structure as may be appropriate. Consideration also
shall be given to the capital requirements of future committed investments in this state.
The burden of proof for demonstrating that significantly excessive earnings did not occur
shall be on the electric distribution utility. If the commission fmds that such adjustments,
in the aggregate, did result in significantly excessive earnings, it shall require the electric
distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric
distribution utility shall have the right to terminate the plan and immediately file an
application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the same basis as specified in division (C)(2)(b)
of tfiis section, and the commission shall permit the continued deferral and phase-in of
any amounts that occurred prior to that tennination and the recovery of those amounts as
contemplated under that electric security plan. In making its determination of
significantly excessive earnings under this division, the commission shall not consider,
directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent
company.
Effective Date: 2008 SB221 07-31-2008

4928.31 Transition plan.
(A) Not later than ninety days after the effective date of this section, an electric utility
supplying retail electric service in this state on that date shall file with the public utilities
commission a plan for the utility's provision of retail electric service in this state during
the market development period. This transition plan shall be in such form as the
commission shall prescribe by rule adopted under division (A) of section 4928.06 of the
Revised Code and shall include all of the following:
(1) A rate unbundling plan that specifies, consistent with divisions (A)(1) to (7) of section
4928.34 of the Revised Code and any rules adopted by the commission under division
(A) of section 4928.06 of the Revised Code, the unbundles components for electric
generation, transmission, and distribution service and such other unbundled service
components as the coniunission requires, to be charged by the utility beginning on the
starting date of competitive retail electric service and that includes information the
commission requires to fix and determine those components;
(2) A corporate separation plan consistent with section 4928.17 of the Revised Code and
any rules adopted by the commission under division (A) of section 4928.06 of the
Revised Code;
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(3) Such plan or plans as the commission requires to address operational support systems
and any other technical implementation issues pertaining to competitive retail electric
service consistent with any rules adopted by the commission under division (A) of
section 4928.06 of the Revised Code;
(4) An employee assistance plan for providing severance, retraining, early retirement,
retention, outplacement, and other assistance for the utility's employees whose
employment is affected by electric industry restructuring under this chapter;
(5) A consumer education plan consistent with former section 4928.42 of the Revised
Code and any rules adopted by the commission under division (A) of section 4928.06 of
the Revised Code. A transition plan under this section may include tariff terms and
conditions to address reasonable requirements for changing suppliers, length of
conunitment by a customer for service, and such other matters as are necessary to
accommodate electric restructuring. Additionally, a transition plan under this section may
include an application for the opportunity to receive transition revenues as authorized
under sections 4928.31 to 4928.40 of the Revised Code, which application shall be
consistent with those sections and any rules adopted by the commission under division
(A) of section 4928.06 of the Revised Code. The transition plan also may include a plan
for the independent operation of the utility's transmission facilities consistent with
section 4928.12 of the Revised Code, division (A)(13) of section 4928.34 of the Revised
Code, and any rules adopted by the commission under division (A) of section 4928.06 of
the Revised Code. The commission may reject and require refiling, in whole or in part, of
any substantially inadequate transition plan.
(B) The electric utility shall provide public notice of its filing under division (A) of this
section, in a form and manner that the commission shall prescribe by rule adopted under
division (A) of section 4928.06 of the Revised Code. However, the adoption of rules
regarding the public notice under this division, regarding the form of the transition plan
under division (A) of this section, and regarding procedures for expedited discovery
under division (A) of section 4928.32 of the Revised Code are not subject to division (D)
of section 111.15 of the Revised Code.
Effective Date: 10-05-1999; 2008 SB221 07-31-2008

4928 . 66 hnplementing energy efficiency programs.
(A)(1)(a) Beginning in 2009, an electric distribution utility shall implement energy
efficiency programs that achieve energy savings equivalent to at least three-tenths of one
per cent of the total, annual average, and normalized kilowatt-hour sales of the electric
distribution utility during the preceding three calendar years to customers in this state.
The savings requirement, using such a three-year average, shall increase to an additional
five-tenths of one per cent in 2010, seven-tenths of one per cent in 2011, eight-tenths of
one per cent in 2012, nine-tenths of one per cent in 2013, one per cent from 2014 to 2018,
and two per cent each year thereafter, achieving a cumulative, annual energy savings in
excess of twenty-two per cent by the end of 2025.
(b) Beginning in 2009, an electric distribution utility shall implement peak demand
reduction programs designed to achieve a one per cent reduction in peak demand in 2009
and an additional seventy-five hundredths of one per cent reduction each year through
2018. In 2018, the standing connnittees in the house of representatives and the senate
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primarily dealing with energy issues shall make recommendations to the general
assembly regarding future peak demand reduction targets.
(2) For the purposes of divisions (A)(1)(a) and (b) of this section:
(a) The baseline for energy savings under division (A)(1)(a) of this section shall be the
average of the total kilowatt hours the electric distribution utility sold in the preceding
three calendar years, and the baseline for a peak demand reduction under division
(A)(1)(b) of this section shall be the average peak demand on the utility in the preceding
three calendar years, except that the commission may reduce either baseline to adjust for
new economic growth in the utility's certified territory.
(b) The commission may amend the benchmarks set forth in division (A)(1)(a) or (b) of
this section if, after application by the electric distribution utility, the commission
determines that the amendment is necessary because the utility cannot reasonably achieve
the benchmarks due to regulatory, economic, or technological reasons beyond its
reasonable control.
(c) Compliance with divisions (A)(1)(a) and (b) of this section shall be measured by
including the effects of all demand-response programs for mercantile customers of the
subject electric distribution utility and all such mercantile customer-sited energy
efficiency and peak demand reduction programs, adjusted upward by the appropriate loss
factors. Any mechanism designed to recover the cost of energy efficiency and peak
demand reduction programsunder divisions (A)(1)(a) and (b) of this section may exempt
mercantile customers that commit their demand-response or other customer-sited
capabilities, whether existing or new, for integration into the electric distribution utility's
demand-response, energy efficiency, or peak demand reduction programs, if the
commission determines that that exemption reasonably encourages such customers to
commit those capabilities to those programs. If a mercantile customer makes such
existing or new demand-response, energy efficiency, or peak demand reduction capability
available to an electric distribution utility pursuant to division (A)(2)(c) of this section,
the electric utility's baseline under division (A)(2)(a) of this section shall be adjusted to
exclude the effects of all such demand-response, energy efficiency, or peak demand
reduction programs that may have existed during the period used to establish the baseline.
The baseline also shall be normalized for changes in numbers of customers, sales,
weather, peak demand, and other appropriate factors so that the compliance measurement
is not unduly influenced by factors outside the control of the electric distribution utility.
(d) Programs implemented by a utility may include demand-response programs,
customer-sited programs, and transmission and distribution infrastructure improvements
that reduce line losses. Division (A)(2)(c) of this section shall be applied to include
facilitating efforts by a mercantile customer or group of those customers to offer
customer-sited demand-response, energy efficiency, or peak demand reduction
capabilities to the electric distribution utility as part of a reasonable arrangement
submitted to the commission pursuant to section 4905.31 of the Revised Code.
(e) No programs or improvements described in division (A)(2)(d) of this section shall
conflict with any statewide building code adopted by the board of building standards.
(B) In accordance with rules it shall adopt, the public utilities commission shall produce
and docket at the commission an annual report containing the results of its verification of
the annual levels of energy efficiency and of peak demand reductions achieved by each
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electric distribution utility pursuant to division (A) of this section. A copy of the report
shall be provided to the consumers' counsel.
(C) If the conpnission determines, after notice and opportunity for hearing and based
upon its report under division (B) of this section, that an electric distribution utility has
failed to comply with an energy efficiency or peak demand reduction requirement of
division (A) of this section, the commission shall assess a forfeiture on the utility as
provided under sections 4905.55 to 4905.60 and 4905.64 of the Revised Code, either in
the amount, per day per undercompliance or noncompliance, relative to the period of the
report, equal to that prescribed for noncompliances under section 4905.54 of the Revised
Code, or in an amount equal to the then existing market value of one renewable energy
credit per megawatt hour of undercompliance or noncompliance. Revenue from any
forfeiture assessed under this division shall be deposited to the credit of the advanced
energy fund created under section 4928.61 of the Revised Code.
(D) The commission may establish rules regarding the content of an application by an
electric distribution utility for commission approval of a revenue decoupling mechanism
under this division. Such an application shall not be considered an application to increase
rates and may be included as part of a proposal to establish, continue, or expand energy
efficiency or conservation programs. The commission by order may approve an
application under this division if it determines both that the revenue decoupling
mechanism provides for the recovery of revenue that otherwise may be foregone by the
utility as a result of or in connection with the implementation by the electric distribution
utility of any energy efficiency or energy conservation programs and reasonably aligns
the interests of the utility and of its customers in favor of those programs.
(E) The commission additionally shall adopt rules that require an electric distribution
utility to provide a customer upon request with two years' consumption data in an
accessible form.
Effective Date: 2008 SB221 07-31-2008

OHIO ADMINISTRATIVE CODE

4901:1-38-03 Economic development arrangements.
(A) An electric utility, mercantile customer, or group of mercantile customers of an
electric utility may file an application for conunission approval for an economic
development arrangement between the electric utility and a new or expanding customer
or group of customers. The application shall include a copy of the proposed arrangement
and provide information on all associated incentives, estimated annual electric billings
without incentives for the term of the incentives, and annual estimated delta revenues for
the term of the incentives.
(1) Each customer requesting to take service pursuant to an economic development
arrangement with the electric utility shall describe the general status of the customer in
the community and how such arrangement furthers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.
(2) Each customer requesting to take service pursuant to an economic development
arrangement with the electric utility shall, at a minimum, meet the following criteria,
submit to the electric utility and the commission verifiable information detailing how the
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criteria are met, and provide an affidavit from a company official as to the veracity of the

information provided:
(a) Eligible projects shall be for non-retail purposes.
(b) At least twenty-five new, full-time or full-time equivalent jobs shall be created within

three years of initial operations.
(c) The average hourly base wage rate of the new, full-time or fu1l.-time equivalent jobs
shall be at least one hundred fifty per cent of the federal minimum wage.
(d) The customer shall demonstrate financial viability.
(e) The customer shall identify local (city, county), state, or federal support in the form of
tax abatements or credits, jobs programs, or other incentives.
(f) The customer shall identify potential secondary and tertiary benefits resulting from its
project including, but not limited to, local/state tax dollars and related employment or
business opportunities resulting from the location of the facility.
(g) The customer shall agree to maintain operations at the project site for the term of the

incentives.
(3) An electric utility and/or mercantile customer or group of mercantile customers filing
an application for commission approval of an economic development arrangement bears
the burden of proof that the proposed arrangement is reasonable and does not violate the
provisions of sections 4905.33 and 4905.35 of the Revised Code, and shall submit to the
commission verifiable information detailing the rationale for the arrangement.
(B) An electric utility, mercantile customer, or group of mercantile customers of an
electric utility may file an application for an economic development arrangement
between the electric utility and its customer or group of customers for the retention of an
existing customer(s) likely to cease, reduce, or relocate its operations out of state. The
application shall include a copy of the proposed arrangement and provide information on
all associated incentives, estimated annual electric billings without incentives for the term
of the incentives, and annual estimated delta revenues for the term of the incentives.
(1) Each customer requesting to take service pursuant to an economic development
arrangement with the electric utility shall describe the general status of the customer in
the community and how such arrangement furthers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.
(2) Each customer requesting to take service pursuant to an economic development
arrangement with the electric utility shall, at a minimum, meet the following criteria,
submit to the electric utility verifiable information detailing how the criteria are met, and
provide an affidavit from a company official as to the veracity of the information

provided:
(a) Eligible projects shall be for non-retail purposes.
(b) The number of full-time or full-time equivalent jobs to be retained shall be at least

twenty-five.
(c) The average billing load (in kilowatts to be retained) shall be at least two hundred

fifty kilowatts.
(d) The customer shall demonstrate that the cost of electricity is a major factor in its
decision to cease, reduce, or relocate its operations to an out-of-state site. In-state
relocations are not eligible. If the customer has the potential to relocate to an out-of-state
site, the site(s) shall be identified, along with the expected costs of electricity at the site(s)
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and the expected costs of other significant expenses including, but not limited to, labor

and taxes.
(e) The customer shall identify any other local, state, or federal assistance sought and/or
received in order to maintain its current operations.
(f) The customer shall agree to maintain its current operations for the term of the

iiicentives.
(3) An electric utility and/or mercantile customer or group of mercantile customers filing
an application for commission approval of an economic development arrangement bears
the burden of proof that the proposed arrangement is reasonable and does not violate the
provisions of sections 4905.33 and 4905.35 of the Revised Code, and shall submit to the
commission verifiable information detailing the rationale for the arrangement.
(C) Upon the filing of an economic development application, the commission may fix a
time and place for a hearing if the application appears to be unjust or unreasonable.
(1) The economic development arrangement shall be subject to change, alteration, or

modification by the conunission.
(2) The staff shall have access to all customer and electric utility information related to
service provided pursuant to the economic development arrangements.
(D) Customer information provided to demonstrate eligibility under paragraphs (A) and
(B) of this rule shall be treated by the electric utility as confidential. The electric utility
shall request confidential treatment of customer-specific information that is filed with the
commission, with the exception of customer names and addresses.
(E) Affected parties may file a motion to intervene and file comments and objections to
any application filed under this rule within twenty days of the date of the filing of the

application.
Effective: 04/02/2009
R.C. 119.032 review dates: 09/30/2013
Promulgated Under: 111.15
Statutory Authority: 4905.04, 4905.06
Rule Amplifies: 4905.31, 4928.02

4901:1-38-04 Energy efficiency arrangements.
(A) An electric utility, mercantile customer, or group of mercantile customers of an
electric utility may file an application for commission approval for an energy efficiency
arrangement between the electric utility and its customer or group of customers that have
new or expanded energy efficiency production facilities. The application shall include a
copy of the proposed arrangement and provide information on all associated incentives,
estimated annual electric billings without incentives for the term of the incentives, and
annual estimated delta revenues for the term of the incentives.
(1) Each customer requesting to take service pursuant to an energy efficiency
arrangement with the electric utility shall describe the general status of the customer in
the community and how such arrangement fiuthers the policy of the state of Ohio
embodied in section 4928.02 of the Revised Code.
(2) Each customer requesting to take service pursuant to an energy efficiency
arrangement with the electric utility shall meet the following criteria, submit to the
electric utility verifiable information detailing how the criteria are met, and provide an
affidavit from a company official as to the veracity of the information provided:
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(a) The customer shall be an energy efficiency production facility as defined in this

chapter.
(b) At least ten new, full-time or full-time equivalent jobs shall be created within three

years of initial operations.
(c) The average hourly base wage rate of the new, full-time, or full-time equivalent jobs
shall be at least one hundred fifty per cent of federal minimum wage.
(d) The customer shall demonstrate financial viability.
(e) The customer shall identify local (city, county), state, or federal support in the form of
tax abatements or credits, jobs programs, or other incentives.
(f) The customer shall agree to maintain operations at the project site for the term of the

incentives.
(3) An electric utility and/or mercantile customer or group of mercantile customers filing
an application for commission approval of an energy efficiency arrangement bears the
burden of proof that the proposed arrangement is reasonable and does not violate the
provisions of sections 4905.33 and 4905.35 of the Revised Code, and shall submit to the
conunission verifiable information detailing the rationale for the arrangement.
(B) Upon the filing of an energy efficiency application, the commission may fix a time
and place for a hearing if the application appears to be unjust or unreasonable.
(1) The energy efficiency arrangement shall be subject to change, alteration, or

modification by the commission.
(2) The staff shall have access to all customer and electric utility information related to
service provided pursuant to the energy efficiency arrangements.
(C) Customer information provided to demonstrate eligibility under paragraph (A) of this
rule shall be treated by the electric utility as confidential. The electric utility shall request
confidential treatment of customer-specific information that is filed with the commission,
with the exception of customer names and addresses.
(D) Affected parties may file a motion to intervene and file comments and objections to
any application filed under this rule within twenty days of the date of the filing of the

application.
Effective: 04/02/2009
R.C. 119.032 review dates: 09/30/2013
Promulgated Under: 111.15
Statutory Authority: 4905.04, 4905.06
Rule Amplifies: 4905.31, 4928.02

4901:1-38-05 Unique arrangements.
(A) Notwithstanding rules 4901:1-38-03 and 4901:1-38-04 of the Administrative Code,
an electric utility may file an application pursuant to section 4905.31 of the Revised Code
for commission approval of a unique arrangement with one or more of its customers,

consumers, or employees.
(1) An electric utility filing an application for conmiission approval of a unique
arrangement with one or more of its customers, consumers, or employees bears the
burden of proof that the proposed arrangement is reasonable and does not violate the
provisions of sections 4905.33 and 4905.35 of the Revised Code, and shall submit to the
commission verifiable information detailing the rationale for the arrangement.
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(2) Upon the filing of an application for a unique arrangement, the commission may fix a
time and place for a hearing if the application appears to be unjust or unreasonable.
(3) The unique arrangement shall be subject to change, alteration, or modification by the

conunission.
(B) A mercantile customer, or a group of mercantile customers, of an electric utility may
apply to the commission for a unique arrangement with the electric utility.
(1) Each customer applying for a unique arrangement bears the burden of proof that the
proposed arrangement is reasonable and does not violate the provisions of sections
4905.33 and 4905.35 of the Revised Code, and shall submit to the commission and the
electric utility verifiable information detailing the rationale for the arrangement.
(2) The customer shall provide an affidavit from a company official as to the veracity of
the information provided.
(3) Upon the filing of an application for a unique arrangement, the commission may fix a
time and place for a hearing if the application appears to be unjust or unreasonable.
(4) The unique arrangement shall be subject to change, alteration, or modification by the

commission.
(C) Each applicant applying for approval of a unique arrangement between an electric
utility and one or more of its customers, consumers, or employees shall describe how
such arrangement fixrthers the policy of the state of Ohio embodied in section 4928.02 of

the Revised Code.
(D) Unique arrangements shall reflect terms and conditions for circumstances for which
the electric utility's tariffs have not already provided.
(E) Customer information provided to the electric utility to obtain a unique arrangement
shall be treated by the electric utility as confidential. The electric utility shall request
confidential treatment of customer-specific information that is filed with the commission,
with the exception of customer names and addresses.
(F) Affected parties may file a motion to intervene and file comments and objections to
any application filed under this rule within twenty days of the date of the filing of the

application.
Effective: 04/02/2009
R.C. 119.032 review dates: 09/30/2013
Promulgated Under: 111.15
Statutory Authority: 4905.04, 4905.06
Rule Amplifies: 4905.31, 4928.02
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NOTICE OF APPEAL OF
APPELLANT COLUMBUS SOUTHERN POWER COMPANY

Appellant, Columbus Southern Power Company ("CSP" or "Appellant"), hereby

gives notice of its appeal, pursuant to R.C. 4903.11 and 4903.13, and Supreme Court

Ruie of Practice II, Section 3(B), to the Supreme Court of Ohio and Appellee, the Public

Utilities Commission of Ohio ("Conunission"), from an Opinion and Order entered on

Onotber 15, 2009 (Attachment A), a December 11, 2009 Entry on Rehearing granting

CSP's (and other parties') rehearing applicatfons so that the Commission could fiather

consider the issues raised on rehearing (Attachment B), and an Entry on Rebearing

entered on March 24, 2010 (Attachment C), in PUCO Case No. 09-516-EI.-AEC. That

case involved an application filed by Eramet Marietta, Inc. (Eramet) to establish a

reasonable arrangement with CSP for electric service to Eramet's facility in Marietta,

Ohio.

In its March 24, 2010 Entry on Rehearing, the Commission granted rehearing

regarding an issue raised on rehearing by an intervenor in the proceeding below. CSP

actively opposed that intervenor's rehearing request and the Commission's granting of

that rahearing request harmed CSP's interests. The assigaments of error listed below as

(a)-(h) were raised in Appellants' Application for Rehearing filed in accordance with

R.C. 4903.10. The assignment of error listed below as (i) arises from the Commission's

granting rehearing on the issue raised on rehearing by the intervenor.

2
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The Commission's Opinion and Order and Entries on Rehearing are unlawfut and

unreasonable in multiple respects.

(a) The Contmission's finding that Eramet cannot shop through the period
ending with the expiration of CSP's ESP is contrary to the evidence in the
record and to the public policy codified in Ohio law.

(b) Basing the determination of whether Eramet can shop under the terms of a
ten-year contract on only three of those ten years is unreasonable and
unlawful.

(c) Basing the detemunation of whether Eramet can shop under the terms of a
ten-year contract on the period time for which CSP's current POLR charge
has been authorized is unreasonable and unlawfnl.

(d) Finding that there is not a risk that Eramet will be permitted, at some point
during the term of the unique arrangement, to shop for competitive
generation and then return to generation service under CSP's standard
service offer is unreasonable and unlawBil.

(e) Requiring CSP to reduce its recovery of delta revenues (i.e., revenue
foregone) resulting from the contract with Eramet is unreasonabie aud
unlawful.

(f) Requiring CSP to credit any POLR charges paid by Eramet under the
CSPJEramet contract to CSP's economic development rider is
unreasonable and unlawful.

(g) Requiring CSP to enter into a contract with Eramet, which conforms to the
Commission's order, is unreasonable and unlawful.

(h)

(i)

Requiring CSP to enter into a contract, which results in a reduction in
CSP's revenues, and not permitting CSP to recover the full amount of that
reduction, is unreasonable and unlawful.

Finding that CSP should credit the full amount of the POLR component of
the tariff rate that would otherwise apply on a per MWh basis to CSP's
Economic Development Rider, is unreasonable and unlawfui.

3
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WHEREFORE, Appellant respectfully submits that Appellee's October 15, 2009 Opinion

and Order, and March 24, 2010 Entry on Rehearing are unlawful, unjust, and

unreasonable and should be reversed. Commission Case No. 09-516-EL-AEC should be

remanded to the Commission with instructions to correct the errors complained of herein.

Respectfully submitted,

Steven T. Nourse (0046705)
Counsel of Record
Marvin I. Resnik (0005695)
Kevin F. I3uffy (0005867)
American Electric Power Service Corporation
I Riverside Plaza, 29°rFloor
Columbus, Ohio 43215-2373
Telephone: (614) 716-1606
Fac simile: (614) 716-2950
miresnik@aen.com
stnoursena,aep.com
kfduflvCâ,aev,com

Counsel for Appellant,
Colwnbus Southern Power Company
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ATTACHMENT A



SEfORB

'1735 PUBLFC 07ILTfLES COMML45ION OF 0I90

In the I►fafter of the Application for)
Establislunectt of a Reasomble Arrangement )
Between Eramet Marietta, Tnc. and ) Case No. 04-516-EL-AI3C
Colczmbue Southern Power Company. }

OPINION AND ORDER

The CommWom, cnnsidering the above-eniitled applfcatfon, hereby issues its
opinian and order in this mat6er.

A3TEARANCESc

McNees, Wallace & Nttriick, L,LC, by Samuel C. Randazzo, Lisa G. McAlistea.' and
Titiomas L. Pxoehie, 21 East State Street, Columbus, Ohio 43215, on behalf of Bramet
Merietta, Inc.

Rfchazd Cordray, Qhio Attorney General, by Duane W. Luckey, Section Chief, and.
Werner Margard and Thamas 1w1cIVamee, Aseistant Attorneya GeneraI, 180 &ask Broad
5treet, Colwnbas, Cihio 43215, on behalf of the staff of the Public Utditips C.oramission of

Ohio.

Marvin I. Rewu"k and Steven T. Nourse, Anvriean Mectric Power 6ervIce
Cosporaiion,l Riveiside Ptaza, 298i Floar, Coisarbus, Qhio 43215, on behalf of Columbus
Southern Power Company.

Janine L Migden-OstrarKier, Ohio Consumera' Couosel, by Gregory J. Poulos, and
Maureen R. Grady, Assistant Conanmase Counsel, the i'lffice of the Ohio Consvmers'
Counsel, 10 West Bmd Sh'eeq Columlras, Ohio 43215, on behalf of the resideatial
conmmtiers of Columbus Southern Fawer Ccmpany azud Ohio Power Cornpwy.

Boetnm, Ksrrtz & Lowry, by David P. Hoebun, 36 Bast Seventh Street Suite 1510,
Cancinttati, Ohio 452U2„ on beharlf oE Ohio Eriergy Group.

OPINIONe

1. ULtm of^Ptoceedii^

On June 19, 2009, Esamet Merietta, Inc. (Ecamet) filed an applicatiott pttrenant to
Section 490531, Revised Code, to establish a zeasonable arrwgersient with Columbus
Bouthera Power Company (C3P) for electric service to its rnangmxese alloy-peoducittg
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facE3ty in Martette, t7hio. In its application, Eramet requests that the Comailssian establish
a reasonable azrangerr^ret frnr eleetric seMice with Cnlunbus Southern Power Campany
(CM ttiat will allow Eramet to secure a re]iable supply of e1ectritity 'rvith a+eAs-^mble,
pi+edictable price over a terat that will allow the investrnent of appnoxirnatety $40 miliion in
capital investment9 to upgrade the Maxietta facil4ty.

CSp, flltia Energy Group (oEG), and the Office of the flhi.o Consumeis' Cotmse[
(t?CC) each timely filed comments regard'uig Erantet's applicaticn.

1tr.Eotions to irnervene were atea filed by CSP, OEG, and OC'C. Those motians were
.gianted by the attmmey examiner by entry tnaed July16, 2009

Based upon the ccrauneitts, the attorney ecaatiner set. tFo matter for hearing, wltich
commenced m August 4, 2I)09, and concluded on August 14, 2t104. At the heacing, Erantet
presenirecl three wi6nesses,. OCC psrsented ane witnesses, C5F presenbed ame witne94 and
Commission staff (Staif) presented one wrtness. DuinB the course of the iearing, on
A.ugust 5, 2f1U4, Eramet and Staff dled a joint Stipulatean and Recoaw>eadation Qcrittt Ex.1,
vr Stipulation), which addteases severai of the issues and concerns related to F.iamet's
Application. Briefs were filed on August 24, 2009, by Eramet, CSP, Staff, and y'ointly, by
pEG and oCC. g;eply briefs were filed on September 8, 2Ut19.

3]i .^An and f:onClusfonsU.

Tn support of the reascrnable arrangementb as set forth in the Stipulation, Ecamet
argues *at the reesonable an'an8ement is an impoxtant perE of the plan it unist present to
&amet S.A., its parent trompaany, to swue internal approvalsnecessary to imptement its
investment pian. Faamet's investment plan contemplates lnvesting approximatrly $40
million in capital investmenta to upgrade its bfarietta facility. Qoint Ex. I at 1). Exantet
argues tliat it w;ll not secare the required approvaLs from Bramet S.A. absent a reasonabie
arrangement that is xrespoxisi.ve to its eleciricity casts and predictabiiity meds. {Bramet Brief
at 2-3). In respoiise to these cancerns, the Stipulation praposes a rate $.0#2t4 per kBowatt
honr from the effecBive date of the rmsonable arrangement until UecemUer 31, 2011.'From
Ianuary 1, 2012, tluough Decembec 31, 2018, the Stipulation proposes ttwt Bramet's rate wffl
be alculated as a percentage disco+rnt off the applicabte tariif rate, with the percentage
discmnt descending each yesr, urdfl ie reaches z.eso Jaauary 1, 2QA9.

Pramet contends that successful capitai investeneant is required to enable Eramet's
ongoing operation in southegistern Ohio and allow fior operation and envimnmental
performance mlpravea+ents at ila facilitiea. Eranxd also cor+tends that the reascu ►able
arrzatgemen#, as set forth in the 5tipnlation, wiIl place it in a pasition to 6ocus its energies on
planniiRg for long-term iaseshnents at the Mariekta facility that wfl1 facilitate its
compeHtiveness in the global eronomy, fn ivrtheranee of Ofio`s policy in Sectien 4928A2,
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Revised Code. (Id, at 4 With these long f,nerrm investments, ErameYs total capital
investm¢nt in its Lrtarietta facil'rty will approach $100 mMfoa

OeC and OEG oontatd that the reasonable artangecnent, as set forth in the
5ii.pulationt faEs to benefit ratepeyers and the public tnt+erest because it does not set a hard
oeiling on the subsidy residential cansumers could be asked to pay, does not address how
the disrounts made avaiable to Eramet wili be fcutded, and perndts Eraumet to receive
discoupted electrfeity rates before it has obtained corporate approval of fts capilat

inveshnents.

CSP argnes ttiat the Stipulation, should not be approved by the COnnaission, as CSP
has not agreed to it. CSP also oontends that the Stipulation does not, and should now
provide for an exclusive supplier rmlatioxisIrip betweeii itself and Eramet. :and if the
reasonable arrangement is appFOved, MP is legalIp entitled to fulF reeovery'of revenue
foregom as a result of the reasonabie arrangement, t+'ftboat anp offset.

The Connnission finds ttw Eramet`s application for a reasonable arrangement, as set
forth in the Stipuiattoq, should be approved, subject to tYie modffEeations set forth below.

Terms of the ReasoabLe Elrranilmmg

As set forth in the 6tipulation, the term of the reasonable arrangement wIll be ten
years. Fsramet retains the abifity tD seak to reopen and modify tEe rates and aonditiotrs of
tEre reasorc►able arrangement in corqnnction with iYs effort to secure corporate approvals
requined to make a total capitaE investment of appraximabely $10U miIIion in its Marietka
facility.

C5P wi[i supply and deliver to Eramet electric service of the sazne quality as that
which CSP is oblipted to provide Fsamet under CSP's tariEf. CSP must provide. Eramet
with eletkri.city atoording to its fuli. requirements. Eramet, in turn, must consume. and
pum2tase el^ecEr+city from C'SP to the same extent as it would ott3eiryvise if Eramet was served

byCSP at tariffrates.

The pr3ce for electricity supplied and delivered to Eramet under the terms of the
reasamable sFra^gement includes aII genetation, trausmissimi, and distrifttion ctwges,
plus any wucLarges, riders, or otiret adders, as applied to a base level of usage. Ouring the
term of•the arrangement, the base usage is raot to exceed 38AOU,04U kWh per month, at a
maximum demand level of 65 MVa, unless G'SP is informed in writing that ime of the
foltawmg events is going to omir: the North Side facility wi71 be xesumirig operationsG
Fiamet will be resurning opergtiom of its edsting tluee furnaces; or operations of both the
North Side facility aad its three existing fvrnaces wi11 be resumed. In those three situations,
the baee usage quanti.t,y will be set at 46,000,Q00 kWh per month with a maximum demand
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level of 781vfVa,; 48,fl00,00D kWh per nmth with a maxnmum demand level of 81 MVa; or
56,Q00.flOd kWh per mont4►wit.h a meximum demand fevel of 95 MVa, respectivety.

The bese usage, all-fn price for servfce rendered by C aP frorre the effective date af the
agreentmt through December 31, 2011, wffi be $.0427A per k4Vh, exctusive of any charges
for Uhio's kWh tax, provided that CSP's minimnm monthly bilf during the peiiod is equal
to 60 percent of Biamet`s highest monthly kVA usage in the six month period preceding
each mont.hly bi(1. For service rendered by CSP fn excess of such base rxsege for the term
ttirough December 31, 203.1, the price is to be deternwW In aocordaxue with the tariff rate
otherwise applicable, us9ng Eramet's actuai rleuumd and energy constmiption figures.

For servioe rendered frcm jannary 1, 2012, dwagh T)eeem6er 31, 201x, the price

applied to CSP's service to h^^amet will be computed parsnant to the otherwise applicahie
tariff achsdvle, using Eraametrg actaal monthly demand and usage, with such adjustnnents to
the tarlff rate as are requixed to result in a momhly bill that is 20 percent less tl+m the
ntontl7ty blll wonld be pvrsuant to the tariff.

For service rendered fmm )anuary 1, 2013, tltrwEgh December 31, 2018, the price
applied to t5P`s service to Hramet shsll be carnpufed pursuant to the otherwise applicable
tariEf scttedule, using Hramet's actaal monthty demsnd and usage, with adush'ncstEs w the
terfff rate to resvlt in a monthly bitl that is: i& percent less in 2013316 peroent less in 2014;
14 pencent less in 2015g 12 peraent less in 2016; 8 percent less in 2D17; 4,percent less in 2018;

and 0 peroGntless In 2019.

As set forth ia the Stipuiation, during the initial pricing period ending December 31,
2011, gramet must uWe a capital inveshnent of at least $20 mill9on in its current Oldo
nunuftchning operations. Thereafter, and before December 31, 20Y4, Eramet must make an
additional capital investrnerct of $20 miIlion in its cnrrE.^ttt Ohio manufac0:trin$ operatiams,
for a mtel investamid over the combirved periodsof at least $40,UW,000. Eramet must also
mautain a niinintvm average aztnual empioyment of 2tlU people dtaing tiie teYUt of the
reasaQiable aixangeaaqit. The Stipulation reqnires Eramet to provide the Commiasion with
annuat doccsmentatiat of its compiiarxe with these cnmmitcnents. The Commiasi.on also
retains the "iy, for good cause shown, to amecud, modify, or terininate the reasonable
arr;wgement or ite schednle 9f Sramet's performance relaiive to tlte cammitmenis it has
made is riot substantially aligned vnth sach commitments.

In additiom, Sramet commtis, under the Siiputatian, bo work in gaod faitlt with C$P
to deuamine how and to what extent ErameYs customer-sited capatrDit'ves might be
coanndtted to (SF for integration into its porlfaaio for purposes of complying with Qhio`s

portFolie re4^ts.
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With respect to the above terms, the intervemore in this piaooeed3ng have raised a

mrmber of aiguments specifically related to the foNowing issues: (1) delta remue recovery

and POLIt otiarges3 (2) custUmer-sited capgi]iHea and demend response W'ograms; and (3)

the approvability of the proposed reasonable arrangeutenrt. We will discass each of these
arguni" in turn..

(1) L?e1taKevenue &MM and POIR CM=

tkC and OEG argue tluat the reasonabl.e arrange<nent faft to benefit ratepayers and
the pubiic interest beause it fails to set a bard cap or m3ling on t3w subsidy castomera oould
be required to pay. OCC and Or3G conbend that two provisioes in the Stipulatiaa, when
teken together, negate any purported celflng on delta revenuea that cvsbamexs eoald be
requtred to pay {SP to fund the, discount to Sramet OCC and OSG as.a' ert that these
pmv3sions allow Eramet to srtcrease' base vsage without first seeking approval ta do so, and
further allow Framet to seek bo reopen and modify the rates and cvnditions of the
arrangement, so long as the reopening is related to its efEorts to secure the corporate
approvals required to make a potential total 3nvestmait of $100 millian in the facslity.

oCC and OEG cantend dia.t Eramers ability under the Sdpulation to set new b.se
usege levels at any point during the term of the agreement may lead to increased delta
revenues, which C5P' customers covld be required to fuad. Under calculations perfpnned
by OCC witnm lbrahim, custcsme:s could ulfitatety fund delta revenues as great as $57.7
mfflion. (OCC Bx. 9B at 9). OCC and OEiG argoe that this resalt is unreasoaable, as Hrarnet
has firmly committed to finance capital expenditures of only $40 mdllion. In light of
ErameE's commitments. OCC and OEG recommend that a hard dollar cap on delta revenue
siiould be set at the lesser of $40 .m9llim or 100% of the actual capital improvements agreed
to in the Stipulation.

.Additionally, OCC and tJEG argue tliat the provisions of the Stiputation that allow
Brannet to seek to reopen and modify the rates andeonditions of the agmmmd wfll increase
delta revenaes. OCC and OBG point to 6taff witnms Fortney"s testimony, in which he
indicatQd tEiat it is lilceIy that delta revenues will rise under any of the scenarios zesuliiag

.fi+om the potential reopening of the arrangea>ent. (Tr. I(l at 489-494

C5p argues that the provisions of the Stipulation allowing Bsamet to seek to retipen
and modify the rate,s and conditions of tthe agreement iltdicate that the arrangement is not
an "exrlusive suppiier" arrengexnent. CSp witness Baloer testified, however, that even if it
was an exclusive supplier arrangtxaent, exdusive supplier provisions are "contrary to the
Uasic premise of SB 3 and SB 221," in that they hinder the developmelit of competitive
electrk g&vratioa mackets for relad custam+em in Ohio. (C5P Fsn.1 at 45}. CSP cortt+ends
that the reasonable a*wn,eeTn* at issne should be implementEd in a mam►e= that best
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preserve.s customer choice, instead of one that cnmtes aa exduscve supplier rel2tionship
.between Eramet and CSP

In dtie same vein, cSP contends that it is Iegally entitIed to full recovery of any
revenue forgone dne to the reasonable azrazigement, without any offset. CSP argues tltiat its
deFta revenue recovery should inciude recovery of pmvider of last resort (POLR) charges.
C:SP contends ttrat there should be no POLA re+renue offset to ita faII delta revenue
recovery, despite the Conuniasion a decision in In fhe Matter of dre AppIrcation of Ormet

Pri»taryAtumiratm Cmpnmdiaa fnrApprwa! of a i7neqae Arrnngemexit rai#6 Ohio Pouaer Company

and CoIumbus Squtherrt Power Cwsyany, Case iVo. 09L114-BL-AHC Quty 15, 2064j.

C5P atgues that because no exclus[ve suppiier relationsliip ensfs behveen ifself and
£iramet, tt►ere is a risk that, during the terat of the reasonable arratigeamt, &'aaiet wi11
switch ta a Competltive Retaii Elecqlc Servioe (CM) provider if market prices are Iower
than the contract prices under the reasonable azcangement. C5P notes that both tha
Commission and Eramet ane permttted to reopen the agreement durIng the term of the
contract and order or request nwcliPcations„ further increasing the risk that Eramet wYII
switich to a CRi3S provlder during the term of ttw arrangemenk Thus, CSl' conter ►ds dat it
incurs a POLR risk, and tbat it should not have to credit any FOLR charges paid by Bramet
to the delta revenue rewvered from other custon'ters-

C5p furtirer argues that the tenns of the St[puiatioa allowing both the Commission
and Brarnet to reopen the agreeneecet during the tExm of the contract and order a' reqvC9E
m4difications, combined with the 9tipulalion's provisiora regarding the level of firmffull
requirements servio: has tte effect of Erarrlet receiving s9C) service based an a dig'erent
pricing method. Given that the reasonable arrangernent in essence places Eratnet on a
discountei SSO tariff rate, CSP arg,ues that offsetting any xeoovery of delta revenue by the
PDLttrevenue would sqnarely coiflict with #he ConYdssiant's decision ia C5p's ESP cam,
whirh rejected the pmposal of customers to avoid POLR charges lry,promising not to shop. •
pocordingl•y, cs'P posits tbat F.eamet shoutd not be able to avoid l'47LR cbarges under the
proposed arranggaent by mexeiy praomisuig it w71 not shop for the term of the
arrangement, ar+d. thak CSP should not be reqnired to offset its delta revemie racovery by

any POI.R revenue it recovers fmmBramet.

Conversely, OCC and OEG assart thak, under the tetm of the Stipulation, CSP is the
exclusive etectric snppHer to BrameF. ({7CC/O18G'Brizf at 16) . Both OCC and OBG dispute
C5P's assertion that the aWity of both Framet and the C^+mimon to nwdify the
arrangement at any time provides an opportunity for Eramet to shop for a diEferrent
supplier. (OCC/OEG Brief at 13). OCC arut OBG state that tttere is no risk ta CSP that
Eramet wlll shop for competitive generaton and then return to 45vs POLR serv3ce while
the contract fs in effect: (Id.). As a resuIG CCC wiiness f6rahim cecvaumended that the
['.++.+,.dmon exdude any POLR charges from the amount of delta revenues authorized to be
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xecovered by C'SP. (OCC Ex. 9 at 32-35). C)C..'C aRd mG contend that the mer.hanisnn of
rnediterig CSp'a customers for 8ramet's PC}LR payment is cnesisbent witIt the Conmbgon's
cietexrnination in t?rniet, and note that Staff retoamlet+ds tfiat Ornret be used as a sourte of
"gnidelines for which future applicai3ons for reasonable arrangements are reviewed."
(CJCC/OEG Srief at 1$G Staff Sx.1 at 2).

The Stipu3ation does not speak to delta revertue recovery or any offaets.
Additionalfy, neither Eramet nor Staff have advanced any specific argument regarding the
i'OLR adjustment questim In fact, Staff nldicated in its brief tfiat it has no position on the
rnatter. (Staff Brief at 6).

Based upon the evidence in the record, the Commission finds that that Eramet
lmoivingiy declded that it would not shop for electric service tn exchattgc for securing a
1otg-terai power contract with C'SP . Erantet svitcaesa Bjorldund testifxad that with the terr
year distoimted power cmtratt with CSP, Eramet wSll not need to s6op- (Tr: I at 104). The
Stipulation further memorializes Eraatet's decision not to shop in order to aecuiE the power
disoounta necessary for corporate approval of capital eacpenditures in the Marietta facility by
detailing that access to and auccessful. depioynwtt of capital by Firamet SA at the Marietta
facality are predfcated, in pery on Paamet's ability to secure a reliable supply of etecEricity
pursuant to tetms and conditions that wM provide it with a reasonable and predictable
price over a permissible term. Qoint Ex. I at 1).

The period during which F.raznet cannot shop, as sontesnplate<1 by the Stipulation, is
the duration of the resonable arrangemeat However, as note<i in khe September 15, 2009
prmeE 13ntry on Rehearin& it is not necessary to reach the queslion of whether Eramet can
shop °beyond the duration of the current 13S1.s because no de6ermination has been made
wbether future standard services offers will ine}ude a comparable P+DI.R charge." (Entry on
Reheating at 8(5ep6ember 15, 2004)). Under the reasonable arrangentent, (51' wi11 supply
power to Eramet for the period begimring with the effective date of the agreement.end
lasting through December 31, 2018. For the period lasting fhrough the duratioa of the
current ffiP, however, we find that CSP witl notbe subject to POLR risk (i.e., the risk ttiat
Erameb rnay shop and subsequently seek to retmrn to C3P's standard serviae offer) and„
therefctte, CSP should not be eompemted for bearing tlva risk. Although CSP argues that
tltere is a risk of Eramat shnpping and then retnrning ta CSP's standard service offer
because the reasoaable arrangpaettt remadns under the eonnmission's cotUintsing
jurisdicEion and because Eramet xetn9ns the ability to modify the arrangement, any
modificatioae to the reasonable arrargemert not explicitly aet fardt in the Stipulation would
take plaoe only after notim and an opportunity to be heard for any party affested by such
modificatim which wouid also require aur approval.

CSP further argnes that the Commfssion lasks authority ta predude CSP from
recovering all revenue for+egome as a resuit of the reaaonable arraugemerd and that the
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faiture ba permit CSP to recover all revemie foregone conflicts with CSP's approved &5P.
CSP mntet►ds that the plain language of Section 490531, Revised Code, pmvides the
Comaussion with no statutory author3ty ta offset the iecovery of the revenue foregone by
any expense the C.omatission believes vriFl not be incutted by the electric utility due to the
reasonable errangement•

Despite CSp's arguments, the plain ]anguage of Section 4906.31, Revised Code, does
not require the Comnvssion to approve the full recovery of all delta revenue resulting from
a xeasonable arrsnVment. Secuon 490531, Revised Code, stabes that a reasonable
arrangement "may ia►clude a device to reeover aasts incurred in cmjuaetion with any
economic developrne►t and job retention program ... including recovery of revenue
foregone.° Much as we aete-+mmned in Omtet, we find tliat tlhe use of `maf in this secLicm
indicates that approval of the recovery of delta revenues is discretionary, Iwt mandatory.
(Ormet, Bntry on lteheating at it? 11). If thg Generai Assernbly had intended to requae t5e
recovery of delta revennes, it would have used "slmell° or "must" rather than "may.°
Zvloreover, Section 4905.31, Rev3sed Code, states that "[eJvery ... remnable arrangeme.nt
stall. be under the supervision and regulation of the commissiozt, and is subject to change,
aiteratlan, or madiflcation by the commission" This pmvisiox ► imbues ihe Commission
with broad authority to change, alter, or utodify proposed remonable, arrangertuarts and
inrlndes no prohibition on exercising that authnrity with respect to the recovery of delta
revennes. Thus, ttm Commission fmdsthat< according to the plain langaage of the statube,
as well as our prior decisions, the recovery of delta sevenues Is a matter for the
Commission's discnetion.

CSP also co,ntends tisat the non-payment of POLR charges is oantrai3' to the
Commissi+vn`s order approvmg CSP's ESF. CSP aI[eges that the Commission deteivuned In
the EW proceeding that all ctutomera wrnxl.d pay the POLR cliarge for the entfre time they
ate aerved under C5P's S80 and tIiafi customers woutd avoid PC)LR charges daring the
peiiod they are aelually served by. a CRES provift if they agreed to return at a market
price. Fnrther, CBP aontends that the Cornmiesinn cannot distinguish its ciesision in the fiSP
proceeding from th9s case becs<use the same POLIi risk tttiat [armed the basis for the POtlt
cltarge adopted in the BSP prooeeding is present with Eramet.

(3CC and OBG argue that Section 4905.S1, Revised Code, does not preclude the
Conumiesim Irom requiring that the POLR charge for Eratrtuet be credited to the ecmom3c
deveelopaient iader to offset the rwovery of delta nevenues created by reasonable
MrMLMmft. oCC and laFG claim tbat the POLR pravisions of t5P's ffiP do not apply to
hramet, as Eraaznet is not receiving setvioe underC5P's M.

Section 4905.31, Revised Code, aflows for the recovery of "costs incurred." We have
defaetmfned that there. 3s no risk that EFaantet wiil shop for a coinpetetiFe supplfer during
CSF's current approved ffiP. If there is no risk of Bramet shopping and returning to
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standard offer service during CSp's ESP, CSP will incor no costs for providing POLIt service
that can be tecavered under SecHon 4905.31, Raviseci Cade. Accardiagiy, the Cammission
finds that C5p dwuld credit any POLR charges paid by Erarnet to its economic
development rider in order to reduce the amount of delta revenues recovened froa.t other
ratepayers.

Furttier, as we noted in Onrset, the Coaunission finds that CSP's reliance upon our
arders approving its fSF to be urisplaced. Under tlte xeasonable arrangement, Eramet wiil
not be ieceiving service utuder CSF's MQ, but rather, Etarnet will be izceiving service under
a reasanable arrengement. AIthongh 6P posits that this is a dislinctim without a
differenae, the Comm4ssion Fras upined that the service under a muonabie arrangement is
authorized by, secfion 4905.31, Revised Code, whereas setviee under the 590 Is authorized
by Section 4428.141, Revised Code. Thus by its very natuM serviee under a unique
arrangement provides for service under different prices, terms, ancl ccstditions tttian service
under the SSO. (dnnefr Pattry on Rehearing at 11). For the ieasons d'rscassed above, we find
that providing service to Fsramet does not presern the same P(}I.R risk as providing service
to customers an the 96D. Accordingly, CSP must credit any PC7112 char®es patal by Eramet
to its economic developn-entrider.

(2) Custar^rSited Ca,pabilities ard Demand Res^nse Progams

In both its application and the Stipnlatfom, Bramet refers to its comaiitment to ivark
with CSP to deterrnuae how and to what extent Eremel`s cqatoaner-sited capabilities might
be committed to CSP for aessatance in meeting iis statutory energy efficiency requiremetts.
Fiamet witness Flygar testified that Eramet is contemplaHng several cusbamer-sated energy
efficiency projects that it is wfllmg to cornsider coaunitting to CSP to help CSP to meet its
por[folio requirements, inchzdittg projects involving recyeling of slcomanganese fpaes
durizr.g the casting'process; instslImg Wgh-efficiency IighHng ins' ►alling plant substation
capaitor upgrades that will icuprove power factor, and ronverting the admiristration
bu>7d3ng fmm stearn to high efficiency beating. (ErmYtet Ex. 3A at 12). :.C.5P contmds tUat no
weigiit should be assigneii by the Comunission to the possible futum commdt¢tents by
Eiramet of its to-be-[wilt cu.sboQner-sited capabilities.

In the Stipnilatfootb Bramet and Staff note that T9ramet has a]mdy registered and is
cammitted to participate in P)IVPs Reliabi(ity Pricing Model - Inienuptt3le Load for
Reliabllity (tLR) Progiam for P)M's 2Dp9-2010 planning year. As snch, 5ftff and Eramet
recommend that the C.ommission autharire 13mmet to continue its partidpation in PjI41
demand respoaase progam, without penaity, fnr the 2009-2010 planning year. C5k' argues
that a customer already receiving a discount from. CSP, as Hramet wiff be if the reasonable
arrangement is approved, should make its demand response capabdities availaNe for
coarmitment to CSp in oxder to help xeduce the peak demand reduction compliance wsts
borne by ell customers. As an sxtension of tI+fs argumeri#, CSP argues that Erauiet should
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commit its demand response capatniities to CSI' in exchange for receiving its service
discount subsidy fmm otlm customers. (C.'S'P Hx.1 at 11-1Z; CSP Post hearing Brief at 29).

The Commission urges Bramet to commitr to the fullrst extent possible; its cusbnmer
sibed-capabilfties to CSP for integration into C5P''s poet€a1io. Aecord'ntgly, Eramet and CSP
shall work in good faith to determine how and to what extent Eramet's customer-sited
capabilitGes, as refereiued by &amet witness Fiygar, can be coawitted to G9P. Wiif► regatd
to Eramet's participation in PJIv('s ILR Program. Eramet is autiiorized to camthtue Its
partscipation in PjM deuwnd resposue programs for the 2009-2010 planning ym:
Thereafter, however, Faainet must malce its demmd respoase capa6difttes available to CSP
in order fo reduce peak demand redsutian compiieM c:osta

(3) approvabilitg of the Reasonab3e A^zan^

Purattant to Rule 4901:1-3$-0S(B)(1), O.A.C., a niercanfsle customer that f9les for
Comm9mon appraval of a unique arrangement bears the burd.en of proof titat the proposed
Hrrmigesnent is reas6nable anci does not vioIate Sections 490533 and 490535, RevFsed Code.
Further, Rule 4961:1,V-06(C), O.A.C., requires a showing that a umque arrangement
furthers the policy of the state of Ohio set farEh in Section 4918A2, Revised Gode.

The Commission applies a three-part test when evaluatietg the reasonabkness of
setdeinerds: whether the settleznent is a product of seciouB baigairuing among capable,
knowledgeable parties; wheffiet the setNement, as a package, benefits ratiepayers and the
pui>lic. imerestr • and whether tlw setdeinent package violates any important regulatory
princPples or prachm. See Co;zwnws' Coun.se! v Aublfc ilb7itin Commfssirne (1992), 64 Qhio
St3d 123,126.

Eramet argues that it is one of the largest industrial employers in Wastiington
County, with an_ impact oat the state and Iocai econoany throug,h active empIoyees, retiree
benefils, vendor payments, and state and local tsxes -of •at least $120 miIIion in 20OS.
(Bramet Ex. 7 at 3-4). Based upon a number of Ietiers filed in the docket in tlus cese, it
appeais ftt strong Ioeal support aasts for ErameYs proposed reasonalrIe arrangement.
Additionally, no party contested tesismony, is►trodnced at the hearing that it is in the public
intereat and good for the state of Ohio for Taamet to continue and even increase operat4ons
at its Marietta pfant. (fr. IV at 554-566).

As noted above, OCC recommended that the Coaunission impose a specific dollar
cap on the delta reve.nues of the lesser of $40 m>71ion or 100 percent of the actual capitat
improvements to which Eraaiet committed in the Stipulation. Staff witness Fartney
beslified, however, that the ahtctvre of the Srtipulation, which bases Framet's disoount for
electric service on a descending percentage off the appIicable tariff rate, year by year,
effectively irxtposas a ceding or cap on delta revenues. Ffowever, he eonceded that the
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S#ipniation does not indude an absotute dollar cetiir4g on the amount of detta revenues d ►at

are cieated by the reasanable arrangetnen.t (Pr. Ii[ at 424

i7CC aiso reoammendeci that the Commissian mquim written emtiee that Eratnet has
received aIl of the r>ecessary corporate approvals from Eramet SA to pracezd with the
proposed capital pcpenditures before the Commission applies the discaunted rates sought
in the reasonable aixazigement. Eramefi witness Bjorklund testified tiuL.t &amei's ablity to
sa.cuie the parental approvals reqvlred to obtain capital to implement its investmeat plan
depends on Eramet"s abgity to get predictable electricitp prt'ces at a reasonable leM over a
period of time that is judged to be sufficient ta rationalize the capital9nveaftnen#. (Eramet
Ex. 2A at 2). As suc1L Eramet stated that it will not obtain the pareatal approvals neeessary
to make a substantiat capital investment in its &farietta faeility withaut a long-term power

arrangement.

C5P argues that a reasoreable arrangement proposed by an electriC utffitys ireemAntilP
cusdau>e* such as Eraniet cannot be appraved under Section 4905.31, Rerised Cade, uniess
ttie electric utility agrees to be bound by the arrangement ESF, there.fore, contends tiiat
because it has not given its approval to Tsraalet's proposed reasamble artangemmt; the
['nrmnixRion rannnt apPmve it. However, as noted in Ornret, in Am. SubSenate Ei11221,

the General Assembly expressly autftarized mercaadle cusbomers to Sle applications wittt
tlm Caa,rnission for reasonabte arram>gernents. If the General, Assembly had. intended on
retaining the rEqutrement ttrat an etec4ric utflity agree to a proposed reasonable
arrangement, ti+ere would have been no need for the General Assem6iy to amend Section
4905.31, Revised Cnde^ to authaQize the fiting of an applioatinn by a nsnant0e custmxer.

(Ornmet<Bntry on Retiearing at 17).

EFSamdt witttess Flygar testified that the prvposed reasoaiable arrangement would
Witate the policy of the state by ensuring ft availability of adequate, reliable, safe,
effiCfp.nt, nondiscriminatary, and reasonably priced retail electric service, and ensurisg dte
availability of retail electric service that provides Bramet with the supplia,.price, term,
conditions, and quality options it believes wilt meet its needs. (Eramet Ex. 3A at 10).
Additiana]].y, Ei'amet witness Flygar testiffed that because Framet is the sote domestic
producer of inedia,m and low carbon ferrotnanganese, ensuring that Eramet cart conttinue to
prodnee those products facilitates t6e state's effectiveness in the globat economy. (Id. at 6).

Staff testified that all af the parties Involved in this proceeding engageci in eettieaerit
discusiom and that the parties further agreed to the process by which the Stipulation was
submitted for the Commission's consideration. (Siaff Bx. 2 at 34; Tr. IV at 6-7). Tire patties
to.the settlement, or their represatitatives, z+egutarly parncipate in rate gro¢ecdittgs before
the Comnus9ion and are lanowledgeable in regnlatory matters, the rate structurE of CSP,
and the operaflon4 of Bramet (Staff Ex. 2 at 3).
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Additionally, as dbcassed above, Hramer's coattnitmenm, ootiismed by the applfeation
and modified by the Stipulatian, benefit ratepayers and ase in the public iateres{, Esamet
coma+ftsi to retain a minim.um of 200 employees and to madnkain operaNons at ita Marietta
factlity for the term of the agreement. (Jodnt Sx. 1 at 8). It has also ccunmitted to make
significant capita[ investments in its Marietta facaity. (Id.),

We find that the Stipulation appears to be the product•of serioua.bargaining among
capable, knowledgeable parties. (Staff Ex. 2 at 3). The record also reflects that the
Stipulation, as a package, advances the public interest, in that it addresses tihe cosuerns of
OCC, C3HG, and CSP, and.providea signifuant benefits to ratepayers, induding ensuring job
retentitm and, potentialiy enccn^raging new employment through potentiet for growth, The
Stipulation also contributes to the regiorial economy through sipificant local and state tax
dollm and employment and other business opportunities resulting from the viable
operation of the faalfty. (Id. at 5; Jaint Ex. I at b; Eramet Ex. 7 at 3-4}. t4dditionaliy, as
discussed above at length, the S[ipnlation does not violate any impoctant regulatory
prFaciple or practice. Accordingly, we find that the Stipnlatton, as modiHed herein, shanld
beappraved.

(4) Img]ementatlon of the Reasomble Arran^t

In order for the artangement to be implemenked In a reasonable bnwham, the
Commission finds that Eramet and CSP should be required tQ meet axnd pmvide witbu.i 14,
days of the effective date of this t?piuuon and Order a comtract incorporating the teems of
the Stipulation. The famai contract should be.filed in this docket however, the parties anay
seek to protect any proprietary, confidential, or trade secret uifosnfatiort, as riecessaary. Such
oDntrac#, and the neasaeable afrargerr^ sha]1 become effective for serveeea rendered on
and after the date the contract is filed with the t'^mmissk+*+ As set fortt ► In the Stipulation,
the Commission retains the ability to, at any time and af6er notice and an opportunity to be
heard, consider and make modifications to I'srameYs reasooabie arra.n.gement in the event
that sde de+A+TMi•w that-Sranuet has not satisfied its commitments under'the reasonable
arracigmm}, that reasonable ,progreas with regard to the effort to , sei'm. eorpoTate
approvals to make a toial capitai investmeflt of $100 rnifJ.ion has not oocurrea, or for goDt2 .
cause shown.

FINDINC,S C?P FACC AND CONCLUSIONS OF LAW-.

(1) Qn June 19, 2009, Erairret filed an application pursnant to Section
4905.31r Revised Code, to establish a reasonable arrangerrtentwith
CSP for electric service to its mmganese alIoy-produdng facility in
Marietta, Ohio.

(2) Comments regarding firnueet's applicatton were Ried by t]C.'iy
OEG, and P.
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(3) Based upon the commenta submitted, the atmrney Pran nnw set this
matterforbearing before the Conimiesimt.

(4) The hear;ng in this matter camaierced on August 4, 2009, and
concluded on Augusti4 2009.

(5) f.?n August 5, 2!l09, Eramet and Staff filed a joint stiputation atni
reeomauatdatfon in sn.pport of the reasonable arrangement.

(6) The joint sttpaIation and ieocunmendation is reasonable and should'
be approved as modified by the Commission.

OORbER:

It is, thetpfo^re,

ORDERED, T6at the joint atipntation and recommendation filed by Erazttet and Staff
be approved as modi6ed by the CommEssion. It is, furtherr

ORDERB[7', That Erasnet and al.' file an executed power agreement in this docket
that confiprms to the provisions ordered by the Cammiasioni witivn 14 days of the efPeclive
date of thie order. It is, further,

ORDERED, That the approved reasrniabie artangement be effecfive for servfces
rendeced following the Affng in tPiie docket of an executed power contract It is, fuxther,
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bRDERRD, nat a copy of this Upinian and. C3rder be serned upon a[1 parl3es of
recorcl.

Alan R Schriber; Cttairnurn

Paul A. Ceatalella

Velerie A. Ixmmie

RLHxt -

Bntered in the jovmal

= 1^ 52M

Rene6 J.Ienidw
S=eblr9

QiPSyl L. Roberto
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BBFORB

THE PTJBItC UTILTT[RS COMMISSIQN OF aHia

In the Mat6Pr of the Application for)
Hstabl.isttment of a Reasonable Arraagement )
Between Etamet Marietta, Inc. and ) Case No: Q9-51frEIrABC

Columbus Soutt-ern Powex Company. )

ENTR.Y 014 TiEEIEARIRTG

The Commission finds:

(1). On June 19, 2004, Eramet Marietfa, Inc. (Etamet) filed an
application purauan.t to Sectfon 490531, Revised Code, to establisle
a rPasmable arrangecnent with Columbus Southerrt Power
Company (GiP) for etectcic servtce to its mangmime alloy-
producing facffity in Marietta, Ohia (Application). In Its
appficatiory Sramet requests t'hat the C^*^mta4ia ► establistt a
reasonabie arrangement for etectric aervice with- CSP that wiII
permit pramet to secuie a reliable supply of electricity with a
reasonable, predictab[e price over a term that wiil aIlaw for the
inveshrtent of approadmateiy $40 milfion in ca.pital investmenfs to
npgtade the MarietEa facility,

(2) A hearing on the matter coosuruencecl on August 4, 211U9. I?uring die
caurse of the hearing. on August 5, 20Q9, Rmiet md Staff Mecl a
Joiurt Stipulation and Recommendation (Slipulation), which
addressed several of the mues and concerns related to Pzamel's
Application

(3) On October 15, 2009, the Commission jcsuad its ()pinicm and -
Orderr appnrving the Stiputatton, with utodi8catkms.

(4) Section 4903.10, Ftevised Code, states that any party to a
Couuaiissfon proceeding may apply for rehearing witR respect to
any matters deEermined by the Commiession wfttiia 30 days of the
entry of the order upon the Cornmission's journal.

(5) On November 13, 2009, C.q' filed an application for rebearing,
alleging that the Opinion and Order was unreasonable and
unIawfal on the fo[lovruig grwnds:
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(6)

(a) The Couacussion's fietding that Eramet eannot shop
throvgh the period ending with the "ration of CI?P's
Elecisic Security Plan (ESP) is contrary to the evidence in
the necord and to the public policy codif! ed inOhio law.

(b) Basing the detamimatian of whether Emrn.et can shop
under the terms of a ten-year contract on only three of
thoae ten years is unxeasonahle and unlawful.

(c) Basittg the debernninatian of whether Bramet can shop
under the ternrs of a ten-year coutrxt on the period of tirne
for which t5F's cutrent provider of last resort (Pt7LR)
chargehas been authoaiaed is unmsonable and unlawfid.

(d) Findi;t& that there is not a risk that Framet will be
permitted, at some point during the term of the unique
arrangement, to ehog for compe[itive generation and then
retuzn to generation service imder CSP`s standerd service
offer is unreasonable and unZawful.

(e) Requiring CSF to reduce i(s recovery of delta revenues ('ie.,
revenue foregone) as a xesudt of the co¢ttract with Eramet is
unreasonable and unlawful,

(fl

(h)

R.equiring aP to credit any POLR charges paid by Examiet
under the t.^'"uPJBrazntet cantract ta CSP's economtc
development rider is unreasomable and unlawful,.

Requiring CSP to ent,er into a contract with ErameG'which
conforfns to the Comodnion's order, is unreasonabte and
unlawful.

Requiring CSF to enter into a contcact, which results in a
reduction in C5P's revenues, and not perutitting C:SP to
recover the fali amosu►t of ttiat rednctieq, is unreasonable

and unlawfu[.

Moreover, on November 16, 2009, tlte Office of the t72tiio
Gvnsnnners' Commel (OCC) and dne Ohio Fsnergy Groap (OW)
jointly filed an application for rehearing, alleging that the C?piztiion
and Order was unreasonable and tinlawful on the foIlowiag

ground&

.2.
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(a)

(b)

(c)

The Cao.nmias[on erred in failing to adopt the regiilatory
principle estabiished irr the dmut case, specifying how
C:Sp wilI apply the credit for the Eu1 amount of POLR
charges that wsll reduce what aistotners wi1] have to pay
for Eiarnet's urac{ue arrangement

The Conurussion erred by failirig ta adopt the regulatory
principle estabiished in the C}rmet caae, specifying that CSP
and Eraniet shall not be permitted to reduce the delta
revenue credit, for exampler by reegotiating a discount to
the Pf)LR cLiarge, that is intended by the Commiseton ta
reduca what castomers will have to pay for 8rantei's
unique arrangement

The two-party Stipuiation does not benefit thepubUc and
is not ip the publfc interest becanse it does n©t set a hard
cap or ceil7ng on the subsidy that customers could be
asked to pay.

(i) The Coanmission's fedure ta establish a hard cap oai
the delta revenues is a violation of the precedent eet
in OFrmet tkat a reasonable arwngeu<ent shrntld set a
maximum amount of delta revenues which the
ratepayers aliould be expecEed to pay. Thus, the two-
party Stiptzlatim fails to IIeeet the third prong of the
Conturission's stipulationcriter4a.

(ii) The Commisaion's failure tD establish a hard cap on
the delta revemies also resulted in the two-party
Stipulaticm fading to meet the secnskd psang of the
stipuIation ceiteria - that this Stipulatim benefits
rabepayere and is in the pub]ic in6erest

(fl) The Commission erred by failing to nteet the reqttirenteltls
of 5ection 490309, lzevised Code, to set forth reaeons
prompting its decis[ost, based upm findioga of fack, with
regard to the arguments of OOC and OEG on a isard cap or
ceilinB•

(e) The two-party Stipulatien does not benefit the public and
is not in the public interrst because it requires custvmers tn
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fand electrie rate di.scounts to Eramet befoae Hrauiet has
obtained corporate approval fca the capitat invesmoent,
which is the basis for granting Eramet the discounts.

The Commission erred in corxluding that the two-party
Sflpnlaticrn meets the first prong of the stipulatian critaia.
Because the two-party Stipulation daes not reRact any
divecse interests, it must fail.

(7) Btrrther, on November 16, 2004, &aniet .Gied a motIon for
sehearing, requesting that the Comrnissiant grant ret>earfitg for the
purpose of confirming that It approved the Stipnilation, induding,
without modification, the provision in which Etanaet couunitted to
work In good faith with CSP to detemlim how and to what extent
Bramet"s cnstomer-sitel capabiliHes nught be comm.itbed to CSP for
inte,giaEion Into its potifa[ko for pwpoaes of complping with Ohio's
portfolio requirements.

(8)

(9)

O,. November 23, 2009, Bramet filed a memarandum contra ffie
applicat'mms for rehearing of C5P, OG'C, and OHG. On the satme
day, OC7C and OEG f ointiy filed a memorandum cantra G.'^+P's
applicatian for rduming. AdditlonaUy, on November 25, 20U9,
CSP fited mmtoranda conha Eratnet's application for reheaxitkg
and the applicationfor Mearing Gled by OC.'C axul OHG.

The Commission grants the appliations for rehearing filed by C5P,
OCC and OEG, and F.ramet. We believe that sufBcient reason has
been set forth by the parhies seetdng rehearing to warraat forther
consideration of the niattecs specified in the applications for
reheming.

It is, theiefore,

ORDERED, That the appli cations for rehearing S1ed by CSF, OOC and OEG, aad
Eramet be granted. It is, further,
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ORDERED, That a copp of this Entry on itetxaring be served upnn aU. pardee of

record.

Alan R. Sch nber, Cltainnan

^^
Paul A. Centolella R,onda Eiaxtwm Pergus

Valerie A. I.enimie Cheryl L. Roberbo

RLH:ct

F.ntergd in Ehe Toumal

DEC 112009

Rene@ J. Jenkuis
SecretarF
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BEFORE

THH P'USLIC UTlI1TiFS CaM.ESSION 4}F QHIa

In the Matfvr of the Application for
Establishment of a Reasonable
Arrangement $etween Framet Marietta,
Inc. and Columbus Southern P'ower
Company.

Case No. 09-516-E[rAEC

ENTBY O1V REHEARIlVG

The Commi.4sion finds:

(1) On June 14, 2U09, Eramet NfauieNa, Inc. (Sramet) filed an
application (Application) pursuant to SetEiott 490531, Beviaed

Code, to establish a reasonable arrangt:ment rvith CalUMbUs
3outhern Power Company (C5p1 ' for electric serviCe 6o its
rxzanganeYe aIloy-producing facility in Mariet[a. 4W. In its
ApFbmdor,, Eramor requesW that the Coavnission estabtLsh a
reasonable arrangement for electxfc service with CSP ttiaf will
permit Eramet to secure a reli.able supply of electricity with a
reasonable, predictable price over a term that wiII aIlo'vt for the
investment of appnrwtmatPly $40 smflion u ► capital investments to

upgrade the lviarietta facillty.

(2) A hearing onthe matter commenced on August 4, 2f109. I?nrft the
course of the hearing, on August 5, 2009. Eramet and Staff filed a
Joint Stipulation and Recommendation (9tipvlaticm), wlarh
addressed several of the issues and concerns relalpad to Eramet's
Application.

(3) On Uctober 15, 2U09, the Commissian issued its Opinion and Order
(Order), approving the Stipulatior4 with modifications.

(4) Section 4903.10, ILevised Code, states that any partq to a
Commission proceeding may apply for rehearing with respect to
any matters determined by the Commissioa within 30 days of the
entry of the order upon the Commissiost's jonsnal•

(5) On Nnvember 13, 2QD9, CSP filed an applisation far rehearin&
alleging that the Opinion and Order was unreasonable and
unlawfvl based on eight assignatettts of error. Moreover, on
November 16, 2D09, the af.6ce of the Ohio Conawmera' Counsel
(OCC) and the Ohio Energy Group (OEG) joaLtly filed an
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application for rehearing, setting forth six a,mgnmen4g of etror'
Eramet aL4o filed an appIication for rdiearing on November 16,

2049.

(6) On November 23. 2004, Faamet filed a memorandum contra the
applications for rehearing of C5P and OCC and OEG. On the same
day, OCC and OEG jointly tiled a niemorandum contra CSP's
application for rehearln$. Addiitionally, on November 25, 2409,
CSP filed memorandum contra Eramet's application for rehearing
and the application for rehearing fAed by OCC and OEG.

(7) In its f•irst assignment of error, C6F argues that the Commission's
finding that Eramet cannot shop ttirough the period ending with
the expiration of CSP's electric security plan (F5P) is contrary to the
evidence in the reoord and iaubIic poiicy, as codifed in Ohio law.
CSP atso argues in its second assignment of error that basirig the
deeermination of whether Eramet can shop under the terms of a
ten-year contract on only three of those ten yrars is unreaaonab^

and unlawful. Further, CSP contends in its fhird a^
error dtat basing the deEernnination of whether la.xme't can ahop
under the terms of a ten-ym contract on the Iirnited period of time
for which CSP's current provider of last resort (POLR) charge has
been author4zed is unreasonable and unlawful.

(8) In their memorandum contra CSP's application for rehearing, OCC
and OEG argue that CSP has not shown that the Commisslan's
finding ttat Eraaiet c•smvot shop through the end of the ESP is
against tltie weight of t2ue evidence or.unsupported by the record.
Further, tJCC and OEG argue that permitting Bramet to choose
exdusive m-wice from CSP does not violate any public polfcy of the
state, but rather furthers state poticim of facditat£ng reasanable
rates and castomer ehaice. (]CC and UfsG additionaily srgue that
the Commission's fiocvs on the fimt three yeara of the reasonable
arrartgement is appropriate becaase that is the only period during
which CSP's POLRrafes are currentiy ftt efta

(9) As an initial matter, the Comalission finds that its d,ecision of
whether Eramet cmi shop to the penod ending with the enpfrafion
of C5P's ESP is reasanable and appropriate. CSP's argument In
support of its second and third assip,nmants of errox disregards the
circumstances surrounding the arrangement. C.Si''s ESP, and thus,
its authority to assess POLR eharges to its standard service offer
(SSO) customers, expires on IJeoembwr 31, 2D11. The Commission

-2-
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Aarrawly focvsed upon the first 26 montlrs of the ocmtract, or the
term of the current E9P, spec'd'ically bemusa no determination bas
been made as to whether future SSC1s will indncle POLR dWgax.
Because no determinatian negardJng POLii eharges in futen+e ESPs
has been made, at this point, the Commission would be forced to
speculate in order to determine whether Erarnet has the right to
shop after tlhe expiration of the current ESp. CSp's seannd and
third assignments of error should be denied.

(10) Wit$ regard to reeora support for the Commisaion's delexxititratiozt
that Examet cannot shop for the term of its eqrnett ESP, CSP
references Eramet witnesa Bjorkhmd, who testified that, with the
discounted rates proposed in the ESY, "Eramet wf11 not need to
shop" to argue that his testiaiany did not amotsnt to a renanciation
af Eramet`s right to shop, as conatmed byr the Comnnission. ('Pr. I at
104.) CSP also notes that the Commission reIied upon a statenient
in the Stipulatim that Ermket sought "a reliahle supply of
eIectricity puxsuant to tetms and conditions that wiII provide it
with a reasmable and predictable pxice over a permissible term."
Q'oint Ex I at 1.) CSP argues, however, tfiet, sYnnilar to wfthtess
Bjorklund's testimony, this statement does not support the
Cornmission's eondusaon that Eramet cELxmot shop for the tenn of
the ESP. C."5P addit3onally argues that &amet's desire for a ral3able
supply of electricity pursuant to tenns and comdittwns that provide
a reasona'bte and predictable price over a pernnss3ble term may rvok
be sontething that can be satis&ed strictly by CSP.

Despite CSF's argtmtent tPat it is smt the omly connpetitive reta3l
electric service provider that can provide Eraalet with servioe,
Erani.et sperIfcaUy chose CSP as its electzic seyvfoe provider for its
x+easoriable arrangement application. Tttfs choice furtlw evider<eea
Faamet's desire not to shop. Tbe Commission lyetfeves that the
evidence in the record, inctudiag witness 8'jorklk nnd's stafietnent
that Eran►et wfli not need to shop under the reasoneblc
arrangement, and Eramet's stated goai in sseldng the reasonable
arrangement, as advancecl4n the Stfpulatian, strongly suppotis the
conclusion that Eramet should not be allowed to shop for the tarm
of CSp's current ESP.

(11) CSP further argues that approval of the Btipulation is owittary to
Ohio's public policy to promote competitive marlcets for e]ectcie
generation service. tSP notes that tlve bam premise of Am. Sub.
S.D. 3(SB 3) and Am. Sub. S.B. 221 (SB 221) is the developuuent of

-3-
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competitive eletfiric generation markets for retail customers in
Ohio. CSP argues that a contract by which one of CSP's largest

customers connmits not to parsue competitfve options for an
extended period of time serves to stifle the development of a
cumpelitive retail electric generation market, in coritr'avetltion of
the goals nf SB 3 and SB 221. In suppo¢t of its azgumant, CSP cites

the fallowing provision:

"[W]here there is a strong pub}ic poficy, against a
particular practiae, a contract or dause inimtcat ta that
policy wilt likely be derlared imconscionable and
unenforceable unless the poUcy is clearly outweighed
by some legitimate interest in favor of the Individual
beneftted by the provision." 8 Wf1fiston on Contracts
(4ffi Ed.1998) 43, Section 18:7.

White CSP advances this non-binding tenet in support of its
position, the Commimnn finds that the concept of customer choioa
functions as a"legitimate interest•," as outlined in the above
passage, that ou.tweighs die public policy considerations upon
which CSP focusPS. CICC and • OEG argue in their mea►oxmdum

contra that cosnpeti.tion, in and of itself, is not the end-all ptupose
of SB 221. Along this line of reasoning, one of the policies of the
atate, as set forth in Section 4928.02(A), Revised Code, is ta
"[e]nsure ffie avai]ahility to aonsuatess of adequate, reliable, safe,
effident, nost-discrintinatory, and reaeonably prieecl retail electric
service." Here, Faamet has chosen to take serviee from CSP
pursuant to the reasameble aaaxgement in order tv secure reliable
electric service at a reasonable, predictable prim A.ccaxdingly,
rehearing on C5P's 5rst assignment of erm r is not merited, and
should be denied.

(12) In its fourth assigncnent of error, CSP argues that finding that there
is not a risk that Eramet wffl be permitted, at some point duruig th2
term of the reasonable arrmgement, to shop for competitive
genexation and then return to generation service under CSP's S5U,
is un.reasonable and unlawfal. CSP oDntends that, because the
Commission retains jurisdickion over the reasanabie arrangement,
and can change, alter, or modify the arrangement, there is a risTc of
EYamet shopping and then returning to POLR servlee from CSP. In
thei.r mennorandum contra`. (7CC and QHG note that the likelihtxM
of the Commission altering the con.tract and allowing Eramet to

-4-
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shop, causing PC)Idt expeRses to be incurred by CSP, as CSP

submits, is extremely tutlikely.

(13) The Commission finds thahCBF has not raised any new argtmtents
under this assignment af ertqr. Our continued jttrisdfetian aner the
matter does not create a risic of shopping that neceasitates a 1'OLR
charge, as C6P suggests. Therefore, sehearing should be denied on
CSP's fourth assignment of error.

(14) In its fifth and sixth asgignments of error, CSP contends ttut the
Commission's decision requiriftg it to reduce fts recovery of delia
revenues reaulting from the contratt with Eramet and to credit any
POLR cliarges paid by Bramet to CSP's economic development
rider (EDR) is unreasonable and un]awfaL CSP argues that the
plain ]anguage of Secti.on 4905.31, Rcvised Code, does not
aixthorize the Commi9sion to offset the revenne of reaovery
foregone by any mcpenses the Comrnfsffion believes will not be
incarred by the electric utility due to ttte unitfue arxan,genieent CSP
additionally argues that the Comu».ssion's contfnued appl'zcatlm of
its Orinrt preoedent on PQLR credits covid result in every
mercantile customer avoiding paying t}te POLR charge by agreeing
to make their electric utihty thefr exclusive supplier. OCC and
OPG respond that âerhon 4045.3i, Revised Code; ts tmambigwotn,
and provides the Commission with the discretion to apprave or
disapprove a device within a special arraiegement seektng to
recover revenue foregone under an econon* devetojament
program. OCC and OEG further argue that the POLR offset
ordered by the Commission is not amirary to CSP's E51' ordv, and
that modiHcations of the ESP were contemptat+ed for eoonoam*
development arrangements such as Framet's reaspnabte
arrangement. '

(15) The Com.missa¢s notes ftt C5P repeats in its applicstiQn for
rehearing the argnments ft prese+ted on this topic in its hrmring
briefs. Cmtsequently, we find tltat f aF has not raised aAy new
arguments undec this eaMgnnnent of ermr. We reiterate the
analysis set forth in our Order, wherein we conclude that "the
recovery of delta revenues is a matter fior the Coasatiseion's
discretion,° and that because CSN will incur no wsts for ptoviding
POLB seevio` that can be recovered umdor Section 4905.31, Revised
Code, °CSP should credit any POLR tlwges paid by Eraaiet to its
economic development rider in order to reduce the amount of delta
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revenues recovered from other ratepayers." Order at 8-4.
Rehearing should be derued on these asdgamatts of errer.

(16) In its seventh and eighth assignmmts of error, CSP argues that
reqniring it to enter into a contract with Framet that oonforms to
the Commiasion's order and results in a reduction in CSi''s

revenues is unreasonable and untawful. (SP oontende that the
Commission's order is based on two improper aondusions of la.w:
(1) that the Cvmmissi,on cart deny remvery of revenaes kregone
under an arrangement made pursuant to Section 496531, Re6rl.^et1
Code; and (2) that the Coaurdssion cm require an eleettie utility to
enter into a special arrangPment with a Customer, even if tIte utility
objects to the conEract. In fis memorandum aoaiira CSP's
application for rehearing,, Eramet responds that the General
Assembly would not have amended SecEion 4505.31, Revised Code,
to authorize the f&,Ig of an appliration for a reasctnable
arrangement by a mercantile customer, if_the Gmeral Assembly
intended on retaining the recprirement that an electric utility agree
to a proposed reasansble arran,ge mertt.

(17} The arguments CSP' advances in support of these assigrments of
error aimply repeat the arguments it made irt its kearing br7efa. The
Comaassion has ahwdy rejected tlwse arguments. As we noted in
In the MeEter of H[e Apptiarlm of Oxmet Primafy Alunei.Rwu

Corporatam for Approval of a Unique Armngeuunt with Ohio Paraer
Comparey and Colum6us Southern Poevsr Cmpuxy, Case IVo. 49-119- •
B^AEC, Op9aion and Order at 11 Quly 15, 2009); Eattiy on
Rehearing at 17 (6eptember 15, 2009) (CJrnret): if the General
Assembly had Intended on retainutg the reyuirement ffiat an
elecfric utility agree to a proposed reasonable ariangenent, "there
would have been no neeci * * * to amend Sectum 490531„ IZevised
Code, to aixttiorize the ftliRg of an applfcation by a merrant3le
customer." We find that rehearing shauld be denied on CSFs
seventh attd eighth assignmente of ertor.

(18) Turning to C1CC and OEG's joint appllcation for czhearing, in their'
first assignment of error, OCC and OEG argue that the Commission
failed to af+ecity how CSP wfll apply the csadit for the full aunotmt
of POLR charges that will reduce what all customas will have to
pay for the reasonable arrangement thzough the emmomic
development r3der (l$?R). In their second aeaignmeat of ennr,
C?CC and O8G likewise argue that the Comadssion erred by Eailing
to specify that C,9' and Erautet shall not be peraiitted to reduce the
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delta revenue credit thet is intended to reduce the amount all
customers will have tp pay for the reasonable arrattgeatent through
the EI1R. OCC and OEG request that the Coannission duify its
Order and adopt the precedent set forth in Orrnet by precluding

CSP and Eramet from negotiating a clismeuet to thePOI.R dtarge as

part of Eramet'a discounted rate under the reasonable arrangement.
In ita memorandum contra, CSP recognizes that the Commission
addressed this iesue in the Ornret Entry on Rehearin& but requests

that the Comaussion reconsider its Orntet precedent.

(19) The Commissioiz f•veds that reheazing shonld be granted on these
two assignmenta of error in order to c]ar3fy the manaer in which
POLR charges paid by Erantet should be credited ta the BUR
Despite CSP"s request that the Conimission reconsider its Ch'met
precedent on this Issue, we find that it is sound precedent that is
directly on point. Therefore, eansietest with our decision in (h'tnet,

we find that CSP should credit the full_ aznouat of the PQI.R
component of the tariff rate that would otherwise apply, on a per
MWh basis, to the $DR Atldittonally. Framet and CSP sball not
take action to reduce the delta revenue credit arisiqg 6aom the
reasonable arrangement, such that the amotmt all cusEomers will
have to pay for the reaeonable arrangement will incneitse.

(20) In thm third assignment of error, OCC and C1EG contend tltat tba
Stipulation does not benefit the public and is not in tlte public
interest because it does not set a hard cap or ceiling on the subsidy
that all customera could be asked to pay. OCC and OFG also argue
that the Commission's fadure to establish a hard cap on delta
revemtes violates the regulatory preoedent set forth in Orn+et,

wlv.ch stated that a reasonablee arrangement should set a maadutum
amount of delta revenues that the ratepayers ahnuld be expecEed to
pay. In their fourth assignment of error, OCC and OHG argue that
the +Commission erred by faEing to meet the requirements of
Section +1903.09, Revised Code, tD set forkn reasons prompting ita
decision, based upon findings of fact, with regard to the argvmenls
of OCC and OEG on a hard cap or ceiling. Eramet zesponds fhat.
OCC and OEG have failed to demansh-ate that the Stipulation is
not in the public interegt or vioLates any impo¢tant regulatory
principle by not including a hard cap on delta revenue. Eramet
furffier wntends that although OCC and CIEG assert that the
Commission failed to compply with the zegutatory priredpla of
setting a masdmuat amount of detta revenmses tlW may.. be
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mnvered, as advazu:ed in t}nneE, QCC and. QEG do not explain
how the regulatory principle was violated.

(21) (}CC and OSC advance the same argument they preser+ted at
hearing and in their briefs w%th regard to the absence of a hard cap
on delta revenues in support of their third assignment of eeror•
They raise no new arguments. As such, we find that rehearing on
their third assignment of error slirnild be denied.

(22) VVith regard to OCC and (QEG's fourth assignment of ermr, the
Commission noted in the Order that Staff witnm Porkney teettified.
that "the etructure of the stipulaNon, which bases Eramet's discount
for eleclric service on a desce►iding percentage off the applicable
tariff rate, year byysar, effectively imposes a ceili* or cap on delta
revenues." Order at 10. Notwithstanding our relianoe aat that
language, we wiU grant rebeaisng to. clarify that, although the
Stipulation does not explfcitly include an absolute dollar oWing an
the amount of delta revenues created by the reasvnabte
arrangement, the Stipalation is strnclnmd in such a aarmer as to
safely cap delta revenues at reaeonable levels. Therefiore, we find
that the regulatory principle regarding delta revenue IitnitatiomsR set
fortb in Orneet has notbeen violated.

(23) In their fifth assignment of error. C)CC and aEG aigtue that the
5tipntation is not In the public interest because it requfres
customers to fund an electrlc rate discount to Faametbefor+e &.'amet
has obtained oorporate approval fior its rapital inveskrtettts, which
are the basfs for g,ranting Faanaet the discount. OCC and C?EG
argne that allowing the disaauntspursuant to the reasonable
arrangement only upon Eramet's corpoiate commitment to the
invesfinent would provide a safeguard that praatet will izilfill its
capital invest•ment commitmeat. Eramet asserts that OCC and OEG
have failed to demonstrate that the Comarission's deasaon rioY to
require corporate approvals prior to appsoving the reasanable
arrangement is unreasonable or un]awtuL Furdver, Nrau ►et
contesids that if the Commission were to iaipose a requirement that
Bramet abtain oxporate approval for its capital inveatmmt prior to
the effecEiveness of the reasonable arrangenment, the arrangement
would be rendered incapable of being used for its intended.
purPose.

(24) As we opined in the Urder. Eramet's abilfty ta secure the pArental
approvals reqtared to obtain capital to impleme ►tt its inveslmeat

-8-
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plan depends on EreaEet's ability "to get predictable elechiCity
prices at a reasonable level over a period of time that is indged bo
be sufficient to rationalize the mpital investment " Oxxier at 11.
OCC and OEG merely reiterate the arguntents they made at the
heari.ng and in thear briefs in support of this issue. As su4 tfi.e
Commission finds that rehearing on OCC and OEG's Sfth
assignment of error should be denied.

(25) In their sncth assignmPnt of ermr, OCC and OEG eosttend that the
Comnnission erred in concluding that the Stipulation reflects
diverse interests. fn support of their argument, OCC and OEG
contend that the only mterests in the proaeeding that were dive.cse
were the interests of customers atid the inoeresEs of CSP, aeittuer of
wluch signed the 9tipulation Bramet.explained. ttiat aIl patties
were invited to and participated in eadmsive settlement
neSntiations. Eramet further contends that the Supreme Court of
Ohio has never held.that slipulations approved by the Cc}mmiesian
must be snpported by all pariies or all custoQner classes in order ta
reflect diverse fnterass.

(26) The Cominission finds that OC.'C and- OEG have again replicated

the arguments they made at the hearing and. In the4r briefs ac
support of thenr sixth aasignment of error. eecause no new
aigtunents have been ramd, we find that rehearing on OCC and

OEG's sixth assignment of error shoald be demed.

(27) Turning to Etamel.̂ 's application for reltearing, pramet requests that
the Comu;Aaion grant rehearing for the purpose of cmTwming that
it approved the Stipulation, inetuding, without modificatIon, the
provision in which Eramet cnmadtheil. to work in good faith with
CSE' to deo*myne how and fio wltat extet ►t Eramet's customer-siited

capabilities might be coma'atted to CSp to assist In meeting *CSP's

statutory energy effidency requir'ements. in oannection with fts
customer-sited atpabilitEes, Eramet specifioalty references its
willirgness to participate in a CSP d.emand response program that
would provide 8ramet with an oppportueui.ty equal to ths
opportunities available under the PJM demand response programs
in Whiclt it has parHeipated in the past.

(28) On page ten of our Order, the Comnmfssion states the foIlosNing
with regard to Eramet's commitment of its castomer-aited
capabilities to CSpc
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The Commission urges Eramet to commit, to the
fullest extent possibie, its ncstomer sited-capabil%tfes
to CSP faa' iategcation into C5P"s partfoHo.
Accordirgly, Eramet and CSP shall work €n go0d
faith to deterrniave how and to what exbent BrameYs
customer-sited capab€iities, as referenced by Framet
witness Flygar, can be committed to CSP. With
regard to Faamet's participat€on in PJM's
[Interruptibte Load for Relisbility] Program, Eramet is
authorized to cotit€nue €ts parNa.pat€oxt in PJM
demand response programs for the 2009-2[)1Q
plamling pear. Thereafter,.however, Eramet must
make its demand responae o3pabEi.ties available to
CSF in order to reduce peak <lemmd reducFum
compliance msts.

Our Order eneomaged Eramet to eomunit its custVmer-eited
cagabilities to CSP, and urged. C6P and Eramet ta work in good
faith in order to determine how to facilitabe such a draumstance.
The Order additionaily directed Eramet to make ita de{martd
nespanse capabilities available to CSP in order to reduce Mk-
demand reduction complianoy costs after the F94 2009-3010
Pbnning year.

On December 10, 2009, subsequent to the issuance of our Order,
Rule 4901:1-34-05, b.A.C., was adopted. Rule 4901:1-39-05(E)(2),
O.h.C., states:

(E) An electric utility may satisfy €ts pealc-demand
reduction benctssnarks through a combissikt€ast of
energy efficiency attd pealk-demana response
prograuES implemented by eleclxic ut€litles and/or
programs implemmtted on merc.a¢di€e cuistamer aakes
where the mercant€le progrmt €s conun€tbed to the
electric utility. .

(2) Far demand reaponse pirograms, an
eleclrte utility may count demand
reductions towards sat€sfy€ng some or aU
of the peak-demand reduction
benchmarks by demor strating lhat either
the electric utitity has redtued €ts actual
peak demand, or has the capab7ity to
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red»we its peak demand and such
capability is +xeated. under either of the
follawing dreumstanoesc

(a) A peak-demand reduc iion
program meets the
ieqnirements to be couated as
a capacity resource under the
tariff of a regionai trans•
noission organizati.on
apprm•ed by the Federai
Energy Reontory
Commissfon,

(b) A peak-demand redno-tion
program equivalent to a,
resiqna] t1altB-miBSia2L
organfTation program, whieh
ltas been approved by [thn
Commission(.

(31) Rule 4901:139-05(G), O.A.C., addiHonally provides that a
mercantile customer may file, eid►er i.ndividually or jaintly with aa
electric utility, an application to commit the customer's dernand
reduction, demand respoam, or energy efficiency pmgreme for
integration with the electric utility's demand redtecHon, den.and
response, and eaergy efficiency programs, pursuant to Section
4928.66(A)(2)(d), Revised Code. Rule 4901:1-39-05(C,), QA:C., alaa
identifies five requirements that each such application must fu1f1A.

(32) Ckn Februauy 12, 2010, Faamset fiied an individual application,
pursuant to Rule 4901:1-39-05, o.A.C., to conaadt its petilci4emend
reduction rapabilifiles.to CSP, through Rramers paHiclpation in the
FERC-approved PJM Reliability Prk3ug Model - Inten.npMe Loa(l
for Relâability (PJ14t ILR) prograrn. Eramet asserts that it filed the
application in order to coaeply with our Ordet, and to a11awCSP to
integrate EramePs demand reduction with any of its otiter demand
reductiofl initiatives, and, therefare, count Eramet"s participation in
the PjM-II.R toward CSP`s eompliance with yeady statutory
demand reduction targeta, as recFmxad by Secti.on 4926.66(AX2),
Revised Code. See In fhe MaEfet of the Apptication of &mmeE IVlarietkt,

fnc. to 7ncorporafe Custamer's Peak Demand Reduction Capa6dities i»in
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(33)

Columbus Southern Fomer Compnny's Aemarrd Redr►cEian Pragrane,

Case No.14-188-EL-EEC. APplirahon at 4(Pebruary12, 2014).

The Commission finds that Muearing shouid be graietied pwsuant
to Faamet's request, in order to clarify tfiat Framet's commitment to
CSP of its demand response capabilities rendesed through
partidpation in the PjM-ILR program satisfles our requ9rement that
iiramet make its demand i+esporsae capabilities avagable to CS? in
order to reduce CSP's peak demand reduction coa ►plience costs

and is consistent wi+ Rule 4901:1-39-050(2k(a). Aaaordingly, we
grant Eramet's reqv,est fesr rehearmg. Whiie we recognise that
AEP-Ohia recently flted, on March 19, 201Q, in Case Nos. 10-313-
II.-ATA and 1t1344-ECrATA, an app}icatiaat to amend ' its
emergecg ccu#ailutent serei,ee riders and establish a second
demand response progr2im,'we find that it-is not necesasry to reach
a decision at thie time regar'ding the rpasonable:uess of that
application in order for us to deterntiinm in this case, that Eratnet's
reasonable arrange:ment and commitment to integrate are
conastent with our Order and our rales•

-12

It is, therefore,

ORDEEtED, That the application for rehearing 6led by Eramet be granted, iil

the application far rehearing filed by CSP be dertied, and that the 4VBmHon for

rehear'rng filed by OCC and OEG be. granted, in part, and denied, in part. It is, ftrrEberr
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ORDERED. Tiiat a capy of this Entry an Rehearing be served upon all parties of

reoord.

Alan R. 5cItrEber, C.hairtnan

Paul A. Cetitalel

^ka 11T , •
Valerie A. Ixaumie Cheryl L. Roberto

RLH/dah

Entered in the jonrnai

W 24=9

Rene@ J. Tenkins
Secretary
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I hereby certify that, in accordance with Supreme Court Rule of Practice XIV,

Seotion 2 (C)(2), Columbus Southern Power Company's Notice of Appeal has been filed
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BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Appiicaflon for )
Establishment of a Reasonable Arrangement )
Between Eramet Marietta, Inc. and Columbus )
Southern Power Company )

Case 09-516-EL-AEC

COLUMBUS SOUTHER POWER COMPANY'S
APPLICATION FOR REHEARING

On June 19, 2009, Erarnet Marietta hic. (Eramet) filed an application pursuant to

§4905.31, Ohio Rev. Code to establish a reasonable an-angement with Columbus

Southem Power Company (CSP or the Company) for service to Eramet's Marietta, Ohio

facility.

On August 5, 2009, a Joint Stipulation and Recommendation (Stipulation) entered

into by Eratnet and the Coramission's Staff was filed in this proceeding. The parties

representing CSP customers (Office of Conswners' Counsel - OCC- and Ohio Energy

Group - OEG) and CSP, the would-be party to the proposed contract, did not sign the

Stipulation and opposed its adoption by the Commission.

CSP's opposition to the Stipulation did not focus on Eramet's need for a

reasonable arrangement or the sufficiency of Eramet's commitments regarding future

investtnents in Ohio and regarding employment levels. ' Instead, CSP opposed the

Stipulation because:

' In this regard, the Commission's tktober 15, 2009, Opinion and Order in this case in severalplaces
refers to Eramet making a "total capital investmenP' of $I00 million in its Marietta facility. (See pp. 3 and
12). It is not clear from the context of these statement whether the $100 nullion reference is intended to be
in addition to the two $20 million commitments Eramet has made (assuming approval of its application), or
includes the cost of those convnitments. CSP believes the Conumssion should clarify this matter on
rehearing.

Q d o
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1. it failed to confirm that the reasonable arrangement did not restrict
Eramet's ability to shop for generation service from other suppliers and to
confirm that CSP was entitled to full recovery of the revenue foregone
which would result from the proposed reasonable arrangement, without
any offset;

2. CSP had not agreed to be bound by the tenns of the reasonable
an•angement; and

3. the reference to Eramet's potential customer-sited capabilities fell short of
a bind'uig conunitment and, therefore, could not support the imposition of
a reasonable aiTangement.

With regard to these issues, the Commission's October 15, 2009, Opinion and

Order held that for the remainder of CSP's Electric Security Plan (ESP) "Eramet cannot

shop." (Opinion and Order, p. 7). Based on that conclusion, the Commission went on to

decide "that CSP will not be subject to POLR risk (i.e. the risk that Eramet may shop and

subsequently seek to return to CSP's standard service offer) and, therefore, CSP should

not be compensated for bearing this risk." (Id_) Based on these conclusions the

Commission ordered CSP to "credit any POLR charges paid by Eramet to its econonuc

development rider in order to reduce the amount of delta revenues recovered from other

ratepayers." (Id. at 9). Finally, the Commission directed Eramet to "make its demand

response capabilities available to CSP in order to reduce peak demand reduction

compliance costs." (Id. at 10). The Commission also urged Eramet "to commit, to the

fullest extent possible, its customer sited-capabilities to CSP for integration into CSP's

portfolio." (Id.)

Pursuant to §4903.10, Olvo Rev. Code, and §4901-1-35 (A), Ohio Admin. Code,

CSP seeks rehearing of the Conunission's October 15, 2009 Opinion and Order in this

case. CSP asserts that the Conunission's order is unlawfut and/or unreasonable in the

following respects:

2
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1. The Commission's finding that Eramet cannot shop through the period
ending with the expiration of CSP's ESP is contrary to the evidence in the
record and to the public policy codified in Ohio law.

2. Basing the determination of whether Eramet can shop under the terms of a
ten-year contract on only'three of those ten years is unreasonable and
unlawful.

3. Basing the determination of whether Eramet can shop under the terms of a
ten-year contract on the period time for which CSP's current POLR charge
has been authorized is unreasonable and unlawful.

4. Finding there is not a risk that any time during the term of the Uni.que
A:rrangement Eramet will be permitted to shop for competitive generation
and then return to generation service under CSP's standard service offer is
unreasonable and unlawful.

5. Requiring CSP to reduce its recovery of delta revenues, i.e., revenue
foregone, resulting from the contract with Eramet is unreasonable and
unlawful.

6. Requiring CSP to credit any POLR charges paid by Eramet under the
CSP/Erarnet contract to CSP's economic development rider is
unreasonable and unlawful.

7. Requiring CSP to enter into a contract with Eramet which conforms to the
Connnission's order is unreasonable and unlawful.

8. Requiring CSP to enter into a contract which results in a reduction in
CSP's revenues, and not pennitting CSP to recover the full amount of that
reduction, is unreasonable and unlawfut.

Based on these errors, the Commission should modify its order on rehearing to

permit CSP to recover, without any offset, the full amount of the revenue foregone as a

result of CSP executing the contract with Eramet pursuant to the Commission's order.

3
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MEMORANDUM IN SUPPORT OF REItEARING

1 The Commission's finding that Eramet cannot shop through the period
ending with the expiration of CSP's ESP is contrary to the evidence in the
record and to the public policy codified in Ohio law. (Allegation of Error
No. 1).

2. Basing the determination of whether Eramet can shop under the terms of a
ten-year contract on only three of those ten years is unreasonable and
unlawful_ (Atlegation of Enbr No. 2).

3. Basing the determination of whether Eramet can shop under the terms of a
ten-year contract on the period time for which CSP's current POLR charge
has been authorized is unreasonable and unlawful. (Allegation of Error
No. 3).

Among the eight Commission errors raised in this Application for Rehearing, the

following three errors all relate to the Commission's narrowly focused determination that

Eramet cannot shop for the period of time (through the end of CSP's ESP) the

Commission determined was relevant. Aside from being unsupported in the record, this

narrow finding does not support the broad implications ascribed to it by the Commission.

Indeed the problems with the Commission's detennination are plentiful.

The first problem is that the Commission analyzed only 26 months of a contract

that by its terms could last as long as 110 months. Whether a contract permits a party to

take a particular action, such as shop for generation service from a competitive supplier,

must necessarily be analyzed over the entirety of the contract, not just the first quarter of

the term of the contract.

4
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The Conunission's order sets rate discounts for Eramet through December 31,

2018.2 (Opinion and Order, p.4). During the entire term of the contract the Conunission

"retains the ability for good cause shown to amend, modify, or terminate the reasonable

an:angement or its schedule if Eramet's performance relative to the connnitments it has

made is not substantially aligned with such cotnm.itments." (Id.). Further, "Eramet

retains the ability to seek to reopen and modify the rates and conditions of the reasonable

arrangement in conjunction with its effort to secure corporate approvals required to make

a total capital investment of approximately $100 million in its Marietta facility." (Id. at

3).

It is clear that these two provisions, which the Commission itself recited, provide

the means by which contractual provisions can change during the full term of the

contract. Confining an analysis of a nearly ten-year contract to just aver the first two

years of the contract is contrary to any notion of reasonable contractual interpretation.

The Commission's failure to consider the entirety of the contractual term and determine

that over the course of the contract Eramet had the right to shop for generation from a

competitive supplier was unlawful and unreasonable and should be reversed on rehearing.

The Commission justified its uarrow focus on only the first 26 months of the

contract's term, by stating that "it is not necessary to reach the question of whether

Eramet can shop `beyond the duration of the current ESP because no determination has

been made whether future standard services offers will include a comparable POI.R

charge.ii3 (id, at 7). While CSP is indeed interested in the Commission's treatanent of

2 The Cotnmission states the "the term of the reasonable artangement will be ten years" (p.3). Elsewhere
it states that the rate discounts end at Decentber 31, 2018, as requested by Eramet. The Connnission should
clarify that the reasonable arrangement ends on December 31, 2018.

The Comnussion was quoting from its Entry on Rehearing in the Ormet case.

S
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POLR revenues in the context of collecting otherwise unrecovered costs through its EDR,

the question of whether Eramet has the right to shop for generation service from a

competitive supplier is a question that applies to the entire term of the contra.ct and

should be resolved independent of the POLR-related consequences. Eramet either has

the right to shop or it does not. The answer to that question must be based on an analysis

of the entire life of the cotitract. The Commission's relianee on the current POLR charge

being authorized for the term of CSP's ESP as the reason suppbrting the Commission's

short-term analysis is unlawfiil and unreasonable and should be reversed on rehearing.

Even assuming that the Commission's short-term analysis were permissible, its

conclusion is unsupported by the record in this proceeding. The testimony upon which

the Commission relied in its order demonstrates the point. The Commission states that

Erarnet witness Bjorklund testified that with the discounted rate "Eramet will not need to

shop." (Id. at. 7). The Commission fiirther relies on a statement in the Stipulation that

Eramet sought "a reliable supply of electricity pursuant to terms and conditions that will

provide it with a reasonable and predictable price over a permissible term." (Id.). Neither

of these statements supports the Commission's conclusion that "Eramet cannot shop."

(Id.)

Considering Mr. Bjorklund's statement first, his testimony that Eramet "will not

need to shop" is a far cry from his asserting that Eramet was giving up its right to shop.

It would have been easy for Mr. Bjorklund to testify that Eramet would not have the right

to shop throughout the term of the contract if that were what Eramet was agreeing to. His

statement amounts to nothing more than a current belief that Eramet will not need to shop

during that time.

6
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As for the language in the Stipulation, the gloss the Commission places on these

words directly contradicts its earlier statement on the same page of its Order that:

The Stipulation does not speak to delta revenue recovery or any offsets.
Additionally, neither Eramet nor Staff have advanced any specific
argument regarding the POLR adjustment question. (Id. at 7).

The Commission appears to believe that the question of "freedom ta shop" versus

"exclusive supplier" is at the heart of the debate over the propriety of offsetting delta

revenue recovery by an adjustment for POLR revenues. That being the case, if the

Stipulation did not speak to delta revenue and neither Eramet nor Staff took a position

regarding the POLR adjustment question, then the Stipulation could not have intended to

address whether Eramet had forfeited its rigbt to shop as a term of the Stipulation.

Further, Eramet's desire for a reliable supply of electricity pursuant to terms and

conditions that provide a reasonable and predictable price over a permissible term is not

something that can be satisfied only by CSF. Those traits -- ternvs and conditions that

provide a reasonable and predictable price over a permissible term -- are the epitome of

what a Competitive Retail Electric Service (CRES) provider would offer to large

customers such as Eramet. There simply is no meaning in the words of the Stipulation on

which the Comnvssion relies, nor by reading in between the lines of the Stipulation, that

suggest whether Eramet was expressing its intent to forfeit or retain the right to shop.

Consequently, the Conunission is left with the phrase chosen by Eramet's president, M.T.

Bjorlund - he did not see a need for Eramet to shop. These are carefnlly chosen words

by the individual responsible for running Eramet -- words which have the effect of

keeping open Eramet's options, not shutting them off. The Commission's conclusion that

under the Stipulation Eramet cannot shop is not only unsupported by the record, it is

7
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contrary to the record. On rehearing the Commission should reverse this unreasonable

and unlawful conclusion.

Assuming the Stipulation did serve to forfeit Eramet's right to shop, approval of

the Stipulation would be contrary to Ohio's public policy to promote competitive markets

for electric generation service. The basic premise of SB 3 and SB 221 is the development

of competitive electric generation markets for retail customers in Ohio. In fact, the

preamble to SB 3 indicates that one of its purposes is "to provide for competition in retail

electric service." SB 3 together with amendments made in SB 221 set forth the State's

policy to ensure diversity of electricity supplies and suppflers,a to recognize the

continuing emergence of competitive electricity markets through the development and

implementation of flexible regulatory treatment,5 and to ensure effeetive competition in

the provision of retail electric service.6 From these policy pronouncements it is clear that

a contract by which one of CSP's largest customers commits to not pursue competitive

options for 10 years would stifle the development of a competitive retail electric

generation market. Therefore, the Commission should not approve such a provision.

The concept of "customer choice" should be honored in a manner consistent with

the policies set out by Ohio's General Assembly. "[W}here there is a strong public policy

against a particular practice, a contract or clause inimical to that policy will likely be

declared unconscionable and unenforceable unless the policy is clearly outweighed by

some legitimate interest in favor of the individual benefited by the provision." 8

Williston on Contracts (4`s Ed.1998) 43, Section 18:7. The Supreme Court of Ohio has

declared contracts unconscionable and void where the contract purports to violatc

' §4928.02 (C), Ohio Rev. Code
' §4928.02 (G), Ohio Rev. Code
6 §4928,02 (H), Ohio Rev. Code
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important public policies, including policies articulated by the General Assembly in

statutes. See e.g. Taylor Building-Corp. ofAmerica v. Benfield, 117 Ohio St.3d 352, 884

N.E.2d 12 (2008). An "exclusive supplier" provision that contradicts the public interest

as expressed in Ohio's policy adopted in SB 3 and SB 221 should be considered void as

against public policy and unenforceable. The Commission's adoption of a contractual

provision which is contrary to public policy and casts uncertainty over the enforceability

of the contract is unreasonable and unlawful and should be reversed on rehearing.

There is no reason that Eramet would need to forfeit its right to exercise choice

over the life of the contract. hideed, it did not. Consequentty, the Commission should

reverse its decision to adopt the Stipulation as the Conunission has interpreted it.

4. There is a risk that any time during the term of the Unique Arrangement
Eramet will be permitted to shop for competitive generation and then return to
generation service under CSP's standard service offer. (Allegation of Error No.

4)

Based on its finding tbat the Stipulation would make CSP Eramet's exclusive

supplier, the Commission also concluded that CSP will not be subject to the POLR risk

that Eramet may shop for competitive generation and then return to CSP's Standard

Service Ofl'er. (Opinion and Order p. 7). This conclusion is unlawful and unreasonable

because it ignares applicable statutory authority granted to the Commission. Therefore,

the Conunission should reverse its conclusion regarding risk.

As a matter of law, a schedule or reasonable arrangement approved by the

Commission pursuant to §4405.31, Ohio Rev. Code, "shall be under the supervision and

regulation of the commission, and is subject to change, alteration or modification by the

commission." The Conunission's authority over these matters is continuous in nature.
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Therefore, as circumstances change, the Commission can order a modification of the

Eramet contract.7 It is natural that the Cormnission would preserve its options regarding

the contract terms it previously approved. The conditions imposed on Eramet by the

Stipulation also reflect the POLR risk associated with this contract.

Based on the Commission's continuing jurisdiction over an atYangement, the

Commission should reverse its conclusion that there is no risk of Eramet shopping and

then retuming to POLR service from CSP.

Requiring CSP to reduce its recovery of delta revenues i.e., revenue
foregone, resulting from the contract with Eramet is unreasonable'and
unlawfitl. (Allegation of Error.No. 5).

Requiring CSP to credit any POLR charges paid by F.ramet under the
CSP/Eratnet contract to CSP's economic development rider is
unreasonable and unlawful. (Allegation of Error No. 6).

As amended by SB 221, §4905.31, Ohio Rev.Code, provides, in part, as follows:

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927., 4928., and
4929. of the Revised Code do not prohibit a public utility from filing a
schedule or establishing or entering into any reasonable arrangement ...
with one or more customers ... and do not prohibit a mercantile customer
of an electric distribution utility... from establishing a reasonable
arrangement with that utility or another public utility electric light
company, providing for any of the following;

(E) Any other financial device that may be practical or advantageous to

the parties interested. In the case of a schedule or arrangement
concerning a public utility electri.c light company, such other financial
device-may include a device to recover costs incurred in conjunction with
any economic development and job retention program of the utility within
its certified territory, includiiig recovery of revenue foregone as a result of
any such program...

' Of coiuse, both parties to the contract would be entitled to terminate the contract if they did not accept
the Commission's modifications --just as they could reject the initial contract if they did no4 accept its
terms.
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Every such schedule or reasonable arrangement shall be under the
supervision and regulation of the conunissioti, and is subject to change,
alteration, or modification by the commission. (emphasis added).

An analysis of the plain language of this statute reveals that nothing in §4905.31,

Ohio Rev. Code, authorizes the Commission to offset the recovery of the revenue

foregone by any expenses the Contmission believes will not be incurred by the electric ,

utility due to the unique arrangement. Any such reduction in recovery of revenue

foregone would not be "advantageous" to both parties to the contract. In addition, such a

result conflicts with the Conunission's recent orders in CSP's ESP case.

The Commission cannot read into the statutory language the authority to offset the

recovery of revenues foregone by an actual or perceived avoidance of an expense by the

electric utiGty. While such authority is not found in §4905.31, Ohio Rev. Code,

elsewhere in SB 221 the General Assembly provided such offset authority in contexts

other than §4905.31, Ohio Rev. Code.

For instance, in §4928.142 (D), Ohio Rev. Code, the General Assembly provided

that:
In making any adjustment to the most recent standard service offer price on
the basis of costs described in division (D) of this section, the commission
shall inolude the benefits that may become available to the electric
distribution utility as a result of or in connection with the costs included in
the adjustment... and accordingly, the commission may impose such
conditions on the adjustment to ensure that any such benefits are properly

aligned with the associated cost responsibility. The conunission shall also
determine how such adjustments will affect the electric distribution utility's
return on common equity that may be achieved by those adjustments. The
commission shall not apply its consideration of the return on common equity
to reduce any adjustments authorized under this division unless the
adjustments will cause the electric distribution utility to earn a return on

common equity that is signifacantly in excess of the return on common
equity that is earned by publicly traded companies, including utilities, that
face comparable business and financial risk, with such adjustments for
capital structure as may be appropriate. (errrphasis added).
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Another example of an explicit offset provision is found in §4928.143 (B) (2) (c),

Ohio Rev. Code, where the General Assembly provided that:

Before the commission authorizes any surcharge pursuant to this division,
it may consider, as applicable, the effects of any decommissioning,
deratings, and retirements_

These provisions demonstrate that in some instances the General Assembly chose

to have the Commission offset revenue recovery by cost savings or other considerations

such as impact on return on equity. In those iristances, the Connnission was given

explicit authority to make such an offset, The absence of such authorization in §4905.31,

Ohio Rev. Code, is particularly telling in ligbt of the presence of such authorization in

other provisions in the same piece of legislation. The legislative canon expressin unius est

exclusio alterius applies, meaning the inclusion of one thing implies exclusion of the

other. See Crawford-Cole v. Lucas CaDept afJobs & Family Services, 121 Ohio St.3d

560, 566, 906 N.8.2d 409, 414 (2009). As supplied to this issue, the inclusion of

authority to make a rate offset in eertain statutes, but not in the amendment to §4905.31,

Ohio Rev. Code, enacted in the sante legislation, compels a finding that §4905.31, Ohio

Rev. Code, does not provide the Commission with authority to make a rate offset in

matters addressed in that statute.

CSP is aware that the Commission believes that §4905.3 1, Ohio Rev. Code's use

of the words "may include" "iadioates that approval of the recovery of delta revenues is

discretionary, not mandatory." (Opinion and Order, p. 8). This interpretation is faulty

for at least two reasons. First, when this statute is viewed in its entirety, it can be seen

that it pennits reasonable arrangements that provide "for any of the following." The

statute then goes on to list, in divisions (A) through (E), five categories of reasonable
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arrangements andlor schedules that can be entered into between customers and utilities.

The reference in Division (E) to "may include a device to recover costs incurred in

conjunction with any economic development and job retention program" is one of the

elements permissible under the "any of the following" introductory language. It is not an

invitation to the Commission to disallow recovery of costs and particularly costs that are

not "incurred in conjunction with any economic development and job retention program."

That is, even if the cost associated with the POLR risk were avoided under the Bramet

contract, it is not a cost arising from the contract itself

The second problem with the Commission's interpretation is that it leads to the

conclusion that if the Commission wanted it could disallow recovery of all revenues

foregone under a contract filed unilaterally by a mercantile customer. While CSP realizes

that the Commission is pennitting recovery of revenues foregone (minus the POLR

credit) due to the Eramet contract, the true test of the merits of the Commission's

interpretation is whether it stands the test of reasonableness in the context of other

possible outcomes. Requiring a utility to enter into a contract, and then denying recovery

of the revenues foregone under that contract cannot be permitted under §4905.31, Ohio

Rev. Code. Nonetheless, such a result is possible under the Commission's interpretation

of the statute.

The Commission's order that CSP's recovery of revenue foregone should be

offset by POLR charges also is contrary to the Commission's order in CSP's ESP

proceeding. The ESP order specifically rejected arguments that POLR charges can be

avoided if a customer agrees not to shop. That conclusion was affirmed on rehearing as

recently as July 29, 2009.
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In particular, the Commission's entry on rehearing in the ESP cases explicitly

referenced Ohio Energy Group's (OEG) position that the POLR rider should be

"avoidable by those customers who agree not to shop during the ESP through a legally

binding commitment" (ESP Cases, Entry on Rehearing, p. 25). The Entry on

Rehearing's discussion of OEG's request referenced OEG's application for rehearing at

page 6. (Id.) OEG's application for rehearing in the ESP cases argued (at p. 6):

[T]here is no cost or risk to the Companies of being the POI.R if a
customer makes a legally binding commitment not to shop during the ESP.
*** If a customer elects to waive its rights to shop during the three-year
ESP term, then there is no risk or cost to the Companies and no basis for
the Companies to impose the POLR option charge. Therefore, customers
who agree not to shop during the ESP should not pay the POLR charge.

OEG's position in the ESP Cases was based on the testimony of its witness Mr.

Baron, wbo presented specific proposals for customers to "opt out" of POLR by entering

into a legally binding agreement not to shop during the ESP - proposals that were

discussed in detail in prefiled testimony and during cross examination. (ESP Cases, OEG

Ex, 2 at pp. 10-12; Transcript II, pp. 133-160). Notwithstanding the extensive

development of OEG's proposals in the record and the Commission's explicit

consideration of those proposals in its orders in the ESP Cases, the Conttuission did not

accept the invitation to allow customers to avoid the POLR charge by agreeing that AEP

Ohio would be the customer's exclusive provider.

On the contrary, the Commission adopted a nonbypassable POLR charge

reflecting 90 percent of the estimated POLR costs presented by the Companies and found

that only customers who agreed to return at a market price at the time they decide to shop

will avoid the POLR charge during the time they are served by a CRES provider. (ESP
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Cases, Opinion and Order, p.40.) In other words, regardless of whether a customer

promised not to shop during the ESP terrn, all customers would pay the POLR charge for

the entire time they are served under CSP's Standard Service Offer (SSO) and would

only avoid POLR charges during the period they are actually served by a CRES provider

if they promised to return at a market price. Thus, the Commission explicitly wrestled

this issue to the ground in the ESP Cases and only allowed the POLR charge to be

bypassed under narrow circumstances - rejeoting OEG's broader proposal to avoid

POLR charges any time a customer promised not to shop. The Conunission's Entry on

Rehearing (at p: 26) in the ESP Cases stated that "the Commission carefully considered

all of the arguments, testimony, and evidence in the proceeding and determined that the

Companies should be compensated for the cost of canying the risk associated with being

the POLR provider, including the migration risk." The result reached in the Opinion and

Order in the instant case squarely conflicts with the decision in the ESP Cases to reject

OEG's proposal to avoid the POLR charge by pronusing not to shop. That proposal is no

different in substance than the "exclusive supplier" provision the Commission believes

exists in the Stipulation in this case and the decision to reach a different result here

should be reconsidered on that basis and reversed.

The Commission attempted to distinguish its ESP ruling from its ruling in this

case on the basis that the ESP ruling applies to Standard Service Offer while the Eramet

ruling applies to a reasonable arrangement under §4905.31, Ohio Rev. Code. This

rationale is a classic example of there being a distinction without difference. The same

POLR risk analysis that fonned the basis for the POLR charge adopted in the ESP Cases

is present with Eramet. Both the Commission and Eramet are permitted to reopen the
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agreement during the term of the contract and order or request modifications. Moreover,

as noted earlier in this memorandum "an exclusive supplier" provision would violate the

state policy of promoting competition (thus leading to the same conclusion that Eratnet

could shop in the future). Based on these considerations, it is evident that the effect of

the Stipulation is to receive SSO service based on a different pricing method.

Notwithstanding the Commission's bare statement that the SSO POLR risks do not apply

to the Eramet contract, the above-discussed findings and conclusions reached in the ESP

Cases must lead to the conclusion that the POLR risks do apply to the Eramet agraement.

As a related matter, CSP's BSP, as modified by the Commission, reflects a total

package that the Commission held to be more favorable, in the aggregate, than a Market

Rate Offer. The position taken by the Commission in this case, results in a further

modification of CSP's ESP - even after those aspects of the ESP Cases have been

fmalized. It is inappropriate to make rulings which modify CSP's ESP without a record-

based conclusion that such a modification was necessary in order to ensure that the

modified ESP "is more favorable in the aggregate as compared to the expected results

that would otherwise apply" under a market rate offer. See §4428.143(C)(1), Ohio Rev.

Code. CSP also submits that any such changes are especially inappropriate without also

changing other ESP provisions which would restore the balance of the Commission's

ESP order.

As it stands now, the overall package and balancing of interests reached in the

ESP Cases is undermined by the order in this case. As the Commission extends its

Orrnet POLR credit precedent to other customers, every mercantile customer could avoid

paying the POLR charge by agreeing to make their electric utility their exclusive
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supplier.$ Consequently, the potential for compe6tion in Ohio would be significantly

irnpaired. That result would substantially undermine the Commission's orders in the ESP

Cases. hi the ESP Cases, the Connnission plainly stated that "[t]he POLR charge was

proposed to collect a POLR revenue requirement of $108.2 million for CSP and $60.9

million for OP." (ESP Cases, Opinion and Order, p.38) (emphasis added). Similarly,

when deciding to grant 90% of the POLR proposed rate, the Commission ordered that

"the POLR rider shall be established to collect a POLR revenue requirement of $97.4

million for CSP and $54.8 million for OP." (Id., p. 40) (emphasis added). This

demonstrates that the Commission's intention was to increase CSP's revenue

requirements and create a nonbypassable revenue stream as part of the overall ESP

decision - not just create a charge that can simply be avoided by a promise not to shop. It

is unreasonable and unlawful for the Commission to issue an order months later that

undermines that result.9

The facts and the applicable law provide for recovery of all revenues foregone

under the contract with Eramet. There is no statutory authority for the Commission to

offset these revenues foregone by an aniount of expense reductions, whether actual or

not. The revenues foregone should equal the difference between what Eratnet would pay

e In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a Unique

Arrangement with Ohio Power Company and Columbus Southern Power Company, Case No. 09-119-EL-

AEC.

' T'he orders in the ESP C'ases were issued pursuant to § 4928.143, Ohio Rev. Code. That statute specifies
the parameters for setting Standard Service Offer rates by establishing an Electric Security Plan.
Alterna(ively, an EDU can set its Standard Service Offer rates by establishing a Market Rate Offer under §
4928.142, Ohio Rev. Code. CSP submits that the Commission lacks authority under § 4905.31, Ohio Rev.
Code, to approve the proposed Eratnet atrangement without providing for fall recovery of foregone
revenues and that argument is presented in greater detail elsewhere in this metn.orandum. But in this
context of discussing the orders in the ESP Cases, CSP subnilts that it is unlawful for the Cornmission to

approve SSO rates under either the ESP or the MRO statute only to proceed to undermine those rates (and

in the case of the POLR charge, an explicit revenue requirement) by approving a unique arrangement in a

separate case.
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under CSP's applicable rate schedules and what it would pay under the Unique

Arrangement rate - no more and no less. If the Commission's intent was to reduce the

impact of the unique an•angement on other ratepayers' bills, the proper course of action

would have been to reduce the amount of the maximum discount to which Eramet would

be entitled.

7. Requiring CSP to enter into a contract with Eramet which conforms to the
Commission's order is unreasonable and unlawful. (Allegation of Error

No. 7).

8. Requiring CSP to enter into a contract which results in a reduction in
CSP's revenues, and not permitting CSP to recover the full amount of that
reduction is unreasonable and unlawful. (Allegation of $rror No. 8).

The Commission's order is based on two conclusions of law, each of which when

considered indepen.dently is incorrect. These conclusions are that the Commission can

deny recovery of revenues foregone under a§4405.31, Ohio Rev. Code, arrangement and

that the Commission can require the utility to enter into a special arrangement with a

customer, even if the utility objects to the contract. The first argument already has been

discussed in this memorandum. The second argument is addressed in this portion of this

memorandum. The point to be made, however, is that when these two unlawful

conclusions are applied in tandem it results in the obviously unlawful conclusion that the

Commission can force a contract upon the utility and then refuse to provide recovery of

the revenues lost as a result of that contract. Tlus result cannot have been what the

General Assembly intended, and is not what the plain meaning of §4905.31, Ohio Rev.

Code, permits.
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Prior to the enactment of SB 221, §4905.31, Ohio Rev. Code, allowed a "public

utility" to file a schedule or enter into "any reasonable arrangement" with another public

utility or with "its customers, consumers or employees" providing for certain enumerated

outcomes, including variable rates and different classifications of service. The statute

provided that no "such arrangement" is lawful until it was filed with and approved by the

Commission.

SB 221 amended §4905.31, Ohio Rev. Code, in three significant respects:

1) It now provides that a public utility is allowed to file a schedule or
"establish or" enter into any reasonable arrangement with another public
utility or with "one or more of' its customers, consumers or employees.

2) It now also provides that "a mercantile customer of an electric
distribution utility" or a group of such customers may establish a
reasonable arrangement with "that utility (the EDU serv'tng the service
territory in which the customer is located) or another public utility electric

light company."

3) The application for approval of an arrangement may be filed with the
Commission by either the public utility or the mercantile customer(s).

The Commission's order reads the statute as now allowing mercantile customers

to establish an arrangement without the agreement of the electric distribution utility by

unilaterally submitting a proposed arrangement for approval by the Commission. An

analysis of the statute as modified shows there can be no arrangement approved by the

Commission if the public utility to be bound by the arrangement does not agree to its

tenns.
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a. Common usage interpretation of the statute, as amended.

As a general rule the words in a statute must be read in accordance with the

common usage of the terms.10 Therefore, the terms "establish" and "arrangement" should

he given their ordinary meaning. The term "establish" is not ambiguous; it is commonly

used as a synonym for "create, originate or bring into existence."1 ["Arrangement" is

ambiguous; it may mean either a "mutual agreement or understanding" or "a prelinvnary

step or measure."12 To ascertain which meaning of "arrangement" is intended in this

instance, it is necessary to look at the context in which the words appear. The statute

states that a`nercantile customer of an electric distribution utility" is not prohibited

"from establishing a reasonable arrangement with that utility or another public utility

electric light company." Since "establishing" means "creating or bringing inta

existence," then the ambiguity of "arrangement" suggests that the statute means either

that:

a mercantile customer is not prohibited from creating or bringing into
existence a reasonable [nautual agreement or understanding] with its EDU
or other public utility electric light company; or

a mercantile customer is not prohibited from creating or bringing into
existence a reasonable [preliminary step or measure] with its EDU or
other public utility.

The fonner is a fair and reasonable interpretation of the statute; the latter is not.

10 §1.42, Ohio Rev. Code, provides: "Words and phr•ases shall be read in oontext and construed according to the rules
of gratnmar and conunon usage. Words and phrases that have acquired a technical or particular meaning, whether by
legislative definition or otherwise, shall be construed accordingly." Seo also Weiss Y. Pub. UtU. Comm., 90 Ohio St.3d

15, 17 (2000).

12 Webster's at 120.

20
86



In common usage one would not speak of crexting a preliminary measure with

another. "Creating" connotes that the object created has a sense of finality or

permanence; it has come into existence. A preliminary step or measure lacks this quaGty

of permanence and instead implies that something more needs to happen before the

object is estahlished. On the other hand, one would speak of creating a mutual agreement

or understanding with another, and in such instances permanence and finality are implied

Thus, a mercantile customer can work with a utility to mutually establish an arrangement

but cannot independently do so.

It also is significant that the statute provides that the mercantile customer may

establish "a reasonable arrangement with fits EDTJ] or another public utility electric light

company." The clear indication is that the customer is working cooperatively with the

utility to jointly establish the arrangement.

b. The context of the statute.

The paragraph of the statute requiring Commission appxoval also confirms that

the mutual agreement interpretation is the better reading of the statute. It states that "no

such ... arrangement is lawful uiiless it is filed with and approved by the commission."

The statute goes on to provide that the public utility "is required to conforrn its schedules

of rates, tolls, and charges to such arrangement." The statute thus envisions that the

arrangement submitted to the Commission is an arrangement already in existence [i.e.

established] which becomes lawfal and immediately enforceable upon approval. As a

matter of common usage and basic contract law, a preliminary step or measure lacks the

requisite fmality to become a lawful and enforceable arrangement upon approval by the
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Commission.13 Indeed it is difficult to imagine how the Commission could "approve" a

mere preliminary measure or how a public utility could be "required to conform its

schedules of rates, tolls and charges to [a preliminary measure]" that had not evolved into

an agreement or understanding.

c. Giving effect to the amendment.

1. the amendment to allow a utility to "esta8lish" an arrangement.

Another equally important rule of statutory interpretation applicable here is that

all portions of the statute must be given effect.14 Applied in this context, the rule requires

that there be some reason for tha General Assembly to have amended §4905.31, Ohio

Rev. Code, to allow a public utility to "establish" a reasonable arrangement with "one or

more" of its customers, when the statute already provided that a public utility could

"enter into" an arrangement with its customers. Such reason exists.

In an early case interpreting the statute, an Ohio appellate court had hald that a

public utility could not enforce a special contract with one of its customers because the

utility had filed only a generic arrangement with the Commission and had not submitted

for approval the actual contract signed by the customer.15 Yet, as we now know, at times

a public utility may want to offer a general arrangement to all its customers or to

customers in a specific class and leave it to the individual customer to decide whether to

13 Extracorporeaf Altiance LLCv. Rosteck. 285 F. Supp. 2d 1028 (N.D. Ohio 2003); Kostelnik v. /ielper, 96 Ohio St.
3d 1, 2002-Ohio-2985; Motorist Mut. Tns. Co. v. Columbus Fin. tnc., 168 Ohio App.3d 691, 2006-Ohio-5090.

14 § 1.47(B), Ohio Rev. Code, provides that in enacting statutes, it is presumed that °The entire statute is intended to
be effective."
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actually "enter into" the offered arrangement.16 SB 221's amendment to the statute

clarifies that this type of arrulgement - a generic offer to enter into a particular special

contract with customers - can be suhmitted to the Commission for approval even though

the utility and any particular. customer have not yet formally entered into such

arrangement. The amendment also expressly clarifies that a special arrangement need not

be offered to all customers and may be established or entered into with "one or more

customers" but less than all.

2. the amendment to allow a customer to establish an arrangement.

In order to read the SB 221 amendment as authorizing only mntually agreeable

arrangements between a utility and one or more customers, there also has to be a reason

why the General Assembly would have authorized the mercantile customer, as well as the

utility, to establish au arrangement and to submit it to the Commission for approval.

Such reason also exists.

Prior to the amendment, the statute authorized a public utility to enter into a

special contract only with its own customers. A utility could not enter into a special

contract with a party not already a customer nor could a customer enter into a special

contract with a utility operating in a different certified territory. SB 221 fills in this gap

for mercantile customers of EDUs, consistent with the overall goal of the act of fostering

competition in the electric industry. The new language recognizes that a mercantile

customer has the option of establishing a special contract not only with its EDU but also

16 See e.g., In the Malter oftheApplicntion ofThe Cleveland ElectriclllumfrsatingCorapanyforAuthority to Eapand its

Compeiltive Pilot Program, Case Na. 93-0142; Weiss v. Pub. Util. Comm. (discussing lawfulness of CE7's Competitive

Pilot Program).
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with some other public utility electric light company.17 This language also suggests

mutual agreement - it would be strutge for the Commission to force a CRES provider or

an EDU serving another territory to enter into an arrangement -- yet the serving EDU and

the non-serving EDU/CRES provider are on equal footing under the language used in the

statute.

SB 221 also gives the mercantile customer and its BDU or another public utility

etectric light company the option of having the customer submit the application fbr

approval of the mutual atrarigement. There is an obvious reason for this change too.

Two likely reasons for proposing a special contract are to have the arrangement support

economic development or to further energy efficiency. Lt both of these situations, the

custarner has the key role to play in persuading the Commission that the arrangement

furthers the intended purpose. For example, to justify an economic development

arrangement, the customer has to provide the documentation to establish, atnong other

things, the number of jobs that will be created, the customer's finanoial viability and the

secondary and tertiary benefits of the projeet. §4901:1-38-03(A) (2), Ohio Admin. Code.

In the case of an energy efficiency arrangement, the customer must describe its status in

the community and bow the atrangement fnrthers state policy and must submit verifiable

information to establish that it meets the criteria for an energy efficiency arrangement.

§4901:1-38-04(A) (1) & (2), Ohio Admin. Code. The fact that in solne instances the

customer logically bears the burden of establishing the reasonableness of the arrangement

is a good reason for allowing the customer, instead of the public utility, to submit the

application for approval.

" In this connection, see §4928.146, Ohio Rev. Code, which provides that §4928.141 to 4928.145, Ohio
Rev. Code, do not prohibit electric distribution utilities frotn providing coropetitive retail electric service to
electric load centers within the certified territory of another such utility.
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Another good reason for allowing the customer, in lieu of the public utility, to

submit the arrangement to the Conunission is that the utility may not want to actively

support or bear the burden of persuasion regarding the amount of discount being

requested by the mercarttile customer, leaving that determination to the Commission.

This consideration is applicable not only in reasonable arrangements for economic

development and energy efficiency, but also for unique arrangements under §4901:1-38-

05, Ohio Admin. Code.

Thus, §4905.31, Ohio Rev. Code, as amended, is properly read, according to

common usage, as continuing to allow only arrangements agneed to by the public utility

and its customer(s), as opposed to opening the door to unilateral arraiigements proposed

by the customer and not supported by the public utility. ln fact, this isthe reading given

to the statute by the Commission itself. In its September 17, 2008, Finding and Order

adopting Chapter 4901:1-38, Ohio Admin. Code, the Commission "determined that it is

necessary to approve all reasonable arrangements entered into between the utility and one

or more of its customers." (emphasis added).18

On rehearing, the Commission should reverse the POLR adjustment provision of

its order and reaffirm its earfier recognition that §4905.31, Ohio Rev. Code, pertains to

reasonable arrangements entered into between the utility and one or more of its

customers. Unilateral agreements cannot be imposed on the utility.

18 Jnt4eMatteroftheAdoptionofRulesforStandard Service O,ffer,CorporateSeparatton,Reasonable.Hrrangements,
and Tittnsmission Riders for Eleciric Utititfes Pursuant to Sections 4928.14, 4928.17 and 4905.31, Revised Code, as

anrended by Amended Substitute Senate Bill Na. 221, Csse Nu. 08-777-HL-0RD.Finding and Order (Sept. 17, 2008), p.
7.
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CONCLUSION

The Commission cannot compel a utility to enter into a contract to which the

utility objects. Moreover, the Commission cannot deny a utility the right to recover all

revenues which will be foregone under a contract approved under §4905.31, Ohio Rev.

Code. A Commission order which violates both of these principles by compelling the

utility to execute a contract to which it objects and requiring that the recovery of revenues

foregone under the contract be offset by a perceived cost savings by the utility is

unlawful and unreasonable. The Commission should correct all of the errors previously

discussed on rehearing.
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The Commission, considering the above-entitled applications and the record in
these proceedings, hereby issues its opinion and order in this matter.
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Maureen R. Grady, Terry L. Etter, Jacqueline Lake Roberts, Michael fi. ldzkowsld and
Richard C. Reese, Assistant Consumers' Caunsel,10 West Broad.Street, Columbus, Ohio
43215-3485, on behalf af the residential utility consumers of Cohmibus Southern
Company and Ohio Power Company.

' Boelun, Kvrtz & Lowry, by Uavid F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, C3ncinnati, Oldo 45202, on behalf of Ohio Energy Group.
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Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of
Industrial Energy Users-Ohio.
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Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
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Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petrimff, Mike Settirieri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singk Integrys
Energy, 300 West Wilson Bridge Road, Worthington, Ohio 43085, on beUalf of Integtys
Energy.
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OPINION:

I. HISTORY OF PROCEEDINGS

On July 31, 2008, Columbus Southern Power Company (C9P) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Companies) filed an application for a standard
service offer (S80) pursuant to Section 4928.141, Revised Code. The application is for an
electric security plan (ESP) in accordance with $ection 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a technical conference and the
evidentiary hearing. A technical conference was held regardiag AEP-Ohio`s application
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the
evidentiary hearicig commenced on November 17,2008, and concluded on December 10,
2008. The Coaunission also sdteduled five local public hearings thxoughout the
Companies' service area.

The following parties were granted intervention by entries dated September 19,
2008, and October 29, 2008: Ohio Energy Group (OEG); the Office of the Ohio Consumers'
Counsel (OCC); Kroger Company (Kroger); Ohio Environmental Council (OEC);
Industrial Energy Users-Ohio (IEU); Ohio Partners for Affordable Energy (OPAE);
Appal:achian People's Action Coalftion (APAC); Ohio Hospital Association (OHA);
Constellation NewEnergy; Inc. and Constellation Energy Commodities Group, Inc.
(Constellation); Dominion Retail, Inc, (Dominion); Natural Resources Defense Cauncil
(NRDC), Sierra Club - Ohio Chapter (Sierra); National Energy Marketers Assodation
(NEMA); Integrys Energy Service, Ine. (Inbegrys); Uirect Energy Services, LLC (Direct
Energy); Ohio Manufacturers Association (OMA); Ohio Farm Bureau Federation (OFBF);
Ameiican Wind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Ohio Association of School Business Officials, Ohio School Boards Assocfation,
and Buckeye Association of School Administrators (collectivety, Schools), Ormet Primary
AIuminum Corporation (Ormet); Consumer Powerline; Morgan Stanley Capital Group
Inc.; Wal-Mart Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Inc.; and the Association of Independent
Colleges and Universities of Ohio.

At the hearing, AII''-Ohio offered the testimony of 11 witciesses-in support of the
Companies' application, 22 witnesses testif3ed on behalf of various intervenors, and 10
witnesses testified on behalf of Staff. At the local public hearings held in this matter, 224
witnesses testified. Briefs were fited on December 30, 21108, and reply briefs were filed on
January 14, 2009.
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A. Summary of the Local Public Hearings

Five local public hearings were held in order to allow C5P's and OP's customers
the opportunity to express their opinions regarding the issues in this, proceeding. The
hearings were held in the evenings in Marietta, Canton, L.imai and Columbas.
Additionally, an afterrrnoon hearing was held in Columbus. At those hearings, public
testimony was heard from 21 customers in Marietta, 21 customers in Canton, 17
customers in T.ima, 25 customers at the afternoon hearing in Columbus and 40 customers
at the evenin.g hearing in Columbus. In addition to the pubIic testimony, numerous
letters were filed in the docket by customers stating coneern about the applicatiotts.

The principal concern expressed by customers, both at the pubIic hearings and in
letters, was over the increases in customer rates that would result from the approval of
the ES1' applications. Witnesses stated that any increase in rates would negatively impact
Iow-income customers, the elderly, and those on fixed incomes. Customers cited the
recent downturn in the economy as the primary source of their apprehension. It was
noted by many at the hearings tha.t customers are also facing increases in other utility
charges, gasoline, food, and medical expenses and that the proposed 'ncxeeases would
cause undue hardship. On the other hand, some witrtesses at the public hearings and in
the letters filed in the docket acknowledged AEP-Ohio as a good corporate partner in
their respective communities.

B. Frocedural Matters

1. Motion to Strike

On January 7, 2009, AEP-Ohio filed a motion to strike a section of the brief jointly
filed by OCC and Sierra (collectively, OCEA). More specipically, AHL'-Ohio filed to strike
the sentence starting on line 2 of page 63 ["In fact,''l through the first two lines of page 64,
including footnotes 244 to 248. AEP-Ohio argues that the above-cited portion of C+CEA's
brief, regarding the deferral of fuel expenses and the carrying charges and the tax effect
thereof, relies upon testimony offered by QCC witness Effron in the FirstEnergy
Distribution Case.l AEP-Ohio notes that W. Effron was not a witness in this ffip
proceeding and, therefore, was not available for the Cornpanies, or any other party, to
cross-examine. Accordingly, the Companies argue that consideration of Mr. F,ffran's
testimony in this matter would be a denial of the Companies' due process rights, and
request that the speciHed portion of QCEA's brief be stricken. On January 14,2009, OCC
filed a memorandum contra the motion to strike. CCC agreed to withdraw the second
and third sentences on page 63, the quoted testimony of Mr. Effron on page 63, and
footnotes 244 to 248 on pages 63 and 64. However, OCC contends that AEP-Ohio's

In re Ohio Edison Company, The Cleveland Electric Iilnneinafing Company, aad Taledo Edfson Conepanyr, Case
No. 07-551-E1:rAIIt, et al. (FirstEnergy Distribution Case).
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motion is overly broad and the remairiing portion of the brief that AEP-Ohio seeks to
strike is appropriate legal argument regarding deferrals on a net-of-tax basis and,
therefore, should rP*+,a,n- AEP-CJhio filed a reply on January 16, 2009. AEP-Ohio first
notes that.because the memorandum contra was fIled by OCC onIy and Sierra did not
respond to the motion, it is not clear whether Sierra is also wilting to withdraw the
portions of the brief listed in the memorandum contra. AEP-Ohio also argues that the
remaining portion of this parflcular argumen'E in OCEA`s brief should be stridcen with the
removal of the footnotes. With this removal, AEP-Ohio then argues that there is no
Ionger any support in the brief for such arguments. By letter docketed January 22, 2009,
Sierra confirmed that it joins OCC in OCCs withdrawal of the limited portions of the
OCEA brief as stated by OCC in its January 14, 2009, reply.

The Commission grants, in part, and denies, in part, A&P-0hio's motion to stnlce
OCEA's brief. The Commission agrees with AEP-Ohio and OC,,C that the use of
Mr. Effron's testimony filed in the FirstEinergy Distribution Case in this proceeding was
inappropriate and, therefore, we accept C1CC's and Sierra's withdrawal of that portion of
their brief. As for the remaining portion of OCEA's brief that AEP-Qhio has requested to
be strieken, we agree with OCC that the language that discusses the calculation of
deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationalised why the issue should be decided in OCEA's favor. Moreover,
we can surmise that if OCEA had recogrtized its error in the drafting stage of the brief,
that OCEA would have drafted similar legal arguments without referenri g W. Effron's
testim.ony. Accordingly, we will ordy strike the portions of OCEA's brief that QCC and
Sierra have agreed to withdraw.

2. Motion for AEP-Ohio to Cease and Desist

On February 25, 2009, Integrys filed a motion with the Commission requesting that
the Commis:sion'direct AEP-Ohio to cease and desist the Companies' refusd to process
&9O retail customer applications to enroll in the Interruptible Load for Reliability (IL.R)
Program of PJM Interconnection, LLC (PjM). Integrys also ffled a request for an
expedited ruiing; however, Integrys represented that counsel for AEP-Ohio objected to
the expedited ruling request. Integrys is a registered curtailment service provider with
PJM and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail customer participation in PJM demand response
programs was raised in the Companies` fi5P appiication and has not yet been decided by
the Commis.sion For this reason, Integrys contends thatAEP-Qhio lacks the authority to
refuse to process the ILR applications and the denial of the application violates the
Companies` tariffs. Two other curtailment service providers in ehe AEP-Ohio service
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ternory, Constellation and KOREnergy, Ltd., filed memoranda in support of Integrys'
motion.2

On March 2, 2009, AEP-Ohio filed a memorandum contra the motion to cease and
desist. AEP-Ohio a£finns the argnments made in this proceeding to prohibit retail
customers from participating in PJM's demand response programs. Further, AII'-O4hio
argues, among other things, that despite the cleims of Integrys andConstellatiaat, AEP-
Uhio is providing, in a tirrwIy manner, the load data required for customer enrollment in
the PJM ILR progranm, infonns the custom.er that AEP-Ohio is n(A consenting to the
customer's participation in the program, and discloses that the matter is currently
pending before the Commission

On Manch 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist The movants state that despite AEP-Ohio's
assertions that the applicants were not eligtbte to participate in PJM's deinand response
progranss, PJM rejected AEP-Ahio`s opposition to the ILR applications and processed the
ILR applications. Integrys and Constellation further state that, except for two pending
applications, all their customers in the AEP-Qhio service territory have been certified for
participation at the PJM prop,rams.

As the parties acknowledge, this matber was presented for the Coma9ssion's
consideration as part of the ESP application. The Commission, therefore, specifically
addresses and discusses the issues raised concerning SSO retail custoomer participation in
PJM demand response programs at Section VLC of this opinion and onder. Accordingly,
we grant Integrys' and ConsteIlation's request to withdraw their motion to cease and
desist.

II1 DISCUSSTON

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regalation ta
which specific provisions were designed to advance state polieies of ensuring access to
adequate, reliable, and reasonably priced eIectric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio's applicaflOn, the
Commission is cognizant of the challenges facing Ohioans and the eiectric industry and
will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, which was amended by Senate BiI1221(SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

Z KOl2Energy, Ltd., has not filed to inievene in tfilis proceeding, and, therefore, its memnraada }n svppcrt
will not be considered.
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(1) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscrimiaatory, and reasonably priced retail
electric service.

-10-

(2) Ensure the availability of unbundled and comparable retail
eleciric service.

(3)

(4)

(5)

Ensare diversity of electric supplies and suppliers.

Encourage innovation and market access for cost effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (DSlvl), tirne-
differentiated pricing, and implementation of advanced
metering infrastructvre (A1VII).

Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order ta promote both effective customer choice
and the development of perfomsance standards and targets for
sevice quality.

(6) Ensure effective retail competition by avaidiug
anticompetitive subsidies.

(7) Ensure retail consumers protection against unreasouiable sales
practices, market deficiencies, and mazket power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.

(9) Encourage implementation of distnbuied generation across
customer classes by reviewing and updating rules goveming
issues such as interconnection, standby charges, and' net
metering.

(10) Protect at rlsk populations ineluding, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

In addition, SB 221 amended Seciion 4928.14, Revmd Code, wliich now provides
that on January 1, 2009, eiectric utitities must pravide conscuners with an SSC?, consisting
of either a market rate offer (1RO) or an FSI'. The SSD is to serve as the etectric utihty's
default S60 . The law provides that eiechnc utilities may apply simultaneously for both an
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MRO and an ESP; however, at a minimum, the first SSO application must include an
application for an ESP. Section 4928.141, Revised Code, specifiically provides that an SSO
shall exclude any previously authorized allowances for transition costs, with such
exclusion being effeclive on and after the date that the allowance is scheduled to end
under the electric utility's rate plan. In the event an S50 is not authorized by January 1,
2009, Section 4928.141, Revised Code, provides that the current rate plan of an electric
ui.ility shall continue until an SSQ is authorized under either Section 4928.142 or 492&143,
Revised Code.

AEP-Ohio's application in this proceeding proposes an EgP, pursuant to Section
492$.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requ3res the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's cerFified territory.

Section 4928.143, Revised Code, sets out the requireme.nts for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Section 4928.143, Revised Code, may also provide for the autarnatic recovery of certain
costs, a reasonable allowance for certain construcfim work in progress (CZN'IP), an
unavoidable surcharge for the cost of certain new generation facffities, conditions or
charges relating to customer shopping, automaiic mcreases or decreasPs, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding
economic development.

The statute provides that the Commissim+. is required to approve, or modify and
approve the ESP, if the F5P, ineluding its prtciag and aff other terms and canditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected resufts that would otherwise apply under Section 4928.142,
Revised Code. In addition, the Commission must reject an ESP that contains a surcharge
for CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or made avaifable to those that bear the
surcharge.

The Commission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price estsblished under Section 4928.141, 4928.142, or
4928.143, Revised Code, including carrying charges. If the Commission does provide for
a phase-in, it must also provide for the creation of regulatary assets bp authorizing the
deferral of incurred costs equal to the amount not collected, plus carrping charges on that
amounlr and shall authorize the deferral's collection through an unavoidable surcharge.
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By finding and order issued Septeniber 17, 2008, in Case No. 08-777-EL{3RD (S^O
Rules Case), the Commission adopted new rules conceming 5S0, corporate separattor;,
and reasonable arrangements for electric utilifles pursuant to Sections 4928.06, 4928.14,
4928.17, and 490531, Revised Code. The rules adopted in the 550 Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State Policy - Section 4928.02, Revised Code

AEP-0hio submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not icnpose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy all of the policies of the state.
According to the Companies, "jt]he public interest is served if the ESP is more favorable
in the aggregate than the expected results of an 1vIR0" (Cos. Br. at 15).

OHA asserts that the Commis.sion "must view the 'more favorable 3n the
aggregate' standard through the lens of the overriding 'public interest,'" and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAE/APAC seexns to state that the ESP must be more favorable in the aggregate and
comply with the state policy, but also recognizes that state po)icies are to be used to guide
the Commission in its approval of an ESP (OPAE/APAC Br. at 3). OBG agrees that the
policy.objectives are required to be met prior to the approval of an ESP (OfiG Br. at 1).
The Commercial Group submits that costs must be properly allocated to ensure that the
policies of the state are met, to improve price signals, and to ensure efEecdive retail
competition (Connerc3al Group Br. at 5).

In its reply brief, AEP-Ohio maintains that its proposed ESP is consistent with the
policy of the state as defineated in Sections 4928.02(A) through (N), Revised Code, and is
"worthy of approval, without modification" (Cos. Reply Br. a 7). According to the
Companies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some intervenors
regardin.g the impact of AEP-Ohio's ESP on the difficult economic conditions would have
the Commission ignore the statutory standard for approvfng an ESP and, instead,
establish rates based on the current economic conditions (Cos. Reply Br. at 7). While the
Companies believe that aspects of the proposed ESP address these concerns (e.g., fuel
deferrals), they argue that their SSO must be established in aaordance with applicable
ESP statutory provisions (Id.).

As explained above, and previously in aur opinion and order issued in the
FirstEnergy ESP proceedings the Commission believes that the state policy codified by
the. General Assembly in Chapter 4928, 'Revised Code, sets forth important objecEives,

3 In re OFuo Edison Cnmpany, Y7m Qeuelmtd Electric fIluminating Coraprrmf and the Tuleda Edison Company,
Case No. 08-935-BI,-SSO, Qpinion and Order at 12 (Deoember 19, 2009) (FitstEnergy ESP Case).
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which the Comm;mon must keep in mind when considering all cases f'iled pursuant to
that chapter of the code. As noted in the FirstEnergy ESP case, in debuminiregg whether
the F5P meets the requirements of Section 4928.143, Revised Code, we take into
consideration the policy pravisions of Section 4928 t12, Revised Code, and we nse these
poiicies as a° guide in our implementation of Section . 4928.143, Revised Cade.
Accordingly, we agree with AEP-Ohio and wiIl use these policies as a guide in our
decisioxrmaking in this case, just as we did in the FirstEnergy ESP Case (Cos. Reply Br. at
6) 4 The Commission has reviewed the ESP proposal presented by AEP-Ohio, as well as
the issues raised by the various intervenors, and we believe that, with the modifications
set forth herein, we have appropriately reached a conclusion advancing the publicrs
inferest.

C. Application Overview

In their application, the Companies are requesting authority to establish an SSO in
the fornt of an ESP pursuant to the provisions of Secfioms 4928.141 and 4928.143, Revised
Code. The proposed ESP is to be effecfive for a three-year period commencing Tanuary 1,
2009. According to the Companies, pun;uant to the proposed B3P, the overall, estunated
increases in total customer rates, including generation, transmission, and distribution,
would be an average of 13.41 percent for C5P and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and OP (Cos. Ex. 1, Exhibit DMR 1). The
Companies also propose a 15 percent cap per year on the total alIowable increase.s for
each customer rate schedule should the actual costs be higher than exper-ted, excluding
transmission costs and costs associated with new government mandates (Cos. App. at 6).

III. GENERATION

A. Fuel Adjustment Clause (FAC1

The Companies contend that Section 4928.143(B)(2)(a), Revised Code, authorizes
the iunplementation of a PAC mPChan;am to recover prndently incurred costs a.ssociated
with fue1, including consumables related to environmental compIianee, purchasFd power
costs, emission allowances, and costs associated with carbon-based taxes and other
carbon-related regulations (Cos. Ex. 7 at 4-7).

4 Some mtervenrns recognize that the state policy objeclive must be used as a guide to implement theESP
proviston (]EIS Br. at 19; OPAEJAPAC Br. at 3).
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1. FAC Costs

The Companies proposed to include in the FAC mechanism types of costs
recovered through the electric fuel component (EFC) previously used in C)hio$ (Cos. Ex. 7
at 3-4). In addition to those types of costs, the Companies stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mecYianism
that authorizes the inclusion of all pradently incurred fuel, purchased power, and
environrnental components (Id. at 4). Companies witness Nelson itemized and descn'bed
the accounts that the Companies proposed to include in their FAC mechanism (Id, at 5-7).

Staff, OCC, and Sierra support the FAC mechanism that will be updated and
reconciled quaiterly (Staff. Ex. S at 3-4; OCEA Br. at 47-46, 67-68; OCC Ex.11 at 4-5, 31-40).
Specifically, Staff witness Strom testified Ehat the costs proposed to be recovered through
the FAC mechanism are appropriate and recovery of those costs t'hrough a FAC
mechanism is Togical (Staff Ex. 8 at 3). OCC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enaciment of a PAC mechenism to
automaticaIly recover certain prudently incurred costs (OCEA Br. at.47), and C+CC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (OCC Ex. 11 at 18-20). Additionally, Staff recommended
that annual reviews of the pruuderuy and appropriateness of the accounting of FAC costs
be conducted (Staff Ex. 8 at 3-4), and aCC recommended that an interest charge be paid
to customers on any over-recovered fuel costs in a quar6erly period until the subsequent
reconciliation occurs, similar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect6 (OCC Ex. 11 at 4). Kroger and IEU,
however, seem to state that a FAC inechanism cannot be established until a cost-of-service
or Pa*nings test is completed (Kroger Br. at 9-10; ISU Br. at 12-15). IEU also questioned
the appropriate term of the proposed FAC mechanism (IEU Br, at 13; Tr. Vol. IX at 143-
146).

The Commission believes that the establishnnent of a FAC mechanism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Cade, to recover
prudently incurred costs associated with fuel, including consumables related to
environmental compliance, purdiased power costs, emission allowances, and costs
associated with carbon-based taxes and other carbon-related tegu[ations. Given that the
FAC mechanism is authorfzed pursuant to the ESP provision of SB 721, we will limit our
authorization, at this time, to the term of the M.

5

6

See Sections 4905.01(G), 4905.66 thmugh 4905.69, and 4909.159, Revised Code (repeated January 1,
2001); Chapter 4901:1-11, Otio Adminislrative Code (OA.C.) (mscuided Noveu►bet 27, 2lmci).

In AEp's Brief, the Companms clarified that they did not propose to coIlect a carrying charge on any
FAC under-recovery in one quarterly period unthl a reconcfliation in the subseqaent period oecurmd
The only carryumg charge that they proposed was on the PAC deferrats that would not be collected untiE
2012-2018 (Cos. Br at 27).

107



08-917-EL-SSO and 08-918-EL-,S.SO -15-
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With regard to 3iiterest charges assessed on any over- or under-recoveries for FAC
costs within the quarterly perlod until the subsequent reconciliation occurs, we agree with
OCC witness Medine that symmetry should exist if interest charges were assessed on any
under-recoveries (Tr. Vol. VI at 210). However, we do not concIude that any interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as OCC witness Medine sugg+ests (Id. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which will estabIish the new charge for the
subsequent quarter. These quarterly adjustments combined with the annual review
proposed by Staff to review the appropriateness of the accountiag of the FAC costs and
the prudency of decisions nude are sufficient to control the over- or under-recoveries that
may occur with3n a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual pru.dency and
accounting review recommended by Staff, is reasonable and should be approved and
implemented as set forth herein.

(a) Market purchases

As part of the FAC costs, the Companies proposed to purchase incremental power
on a "slice of the system basis" equal to 5 percent of each company's load in 2009,
10 percent in 2010, and 15 percent in 2011(Cos. Ex. 2-A at 21). The Companies argue that
while these purchases will be included in the FAC mechanism, as the appropriate
recovery mechanism for these costs, the purchases are permitted as a disc7etionary
component of an ESP fi[ing authorized by Section 4928.143(B)(2), Revised Code, which
states: "The plan may provide for or include, w'thout limitation. any of the following:"
(emphasis added) (Cos. Br. at 37). To support its proposal, AEP-Ohio slates that the
purchases reflect the continued transition to market rates and represent an ap,propriate
recognition of the Companies' incorporation of the loads of Ormet Primary Aluminum
Company (Ormet) and the cerhfced territ,ory fonrnerty served by Monongahela Power
Company (MonPower) (Cos. Fvc. 2-A at 21-22). The Companies further assert that, during
the ESP, they should be able to continue to recover a market-based generation price for
serving these loads, as was previously authorized by the Commission during the RSP
period.

Staff supported market purcliases sufficient to meet the additional load
responsibilities that the Companies assumed for the addition of the former MonPower
castomers and Oxmet to the Compaafes' system, which equats approxunately 7.5 peroent
of the Companies' total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incresnental
power purchases equal, on average, 5 percent of each company's load in 2009,73 percent
in 2010, and 10 percent in 2011(Id).
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The Companies responded to Staffs reduction in the amount of market purchases
by adding that the Companies also intended to utilize their proposed levels of market
purchases to encourage economic development (Cos. Ex. 2-E at 7).

Various parties oppose the inclusion of incremental "slice of the system" power
purchases in AEP-Ohio's ESP. OEG witness Kollen testified that the Commimon should .
n:ject this provision of AEP-Ohids ESP because the Companies have not demonstrated a
need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not prndent because they wiR uneconomically displace lower oast
Company owned generation and cost-based purchased power that is available to meet
their ioads" (OEG Ex. 3 at 3,9-10). IEU witness Bowser agrees that this portion of the ESP
should be rejected (IELT Ex.10 at 9). Kroger witness Higgins also concurs, stating. °The
ordy apparent purpcvse of these slice-of-system purchases is to serve as a device for
increasing prices charged to customers" (Kroger Ex. 1 at 9}. OCEA concurs with the
testimony offered by these intervenor witnesses (OCEA Br. at 53-55). Intervenors also
question this provision in light of the ABP Interconnection Agreement (OEG Ex. 3 at 10-
14; OCEA Br. at 54-55).

Given that AEp-Ohio has explicitty stated that the purchased power is not a
prerequisite for adequately serving the additional load requirements assumed by AEP-
Ohio when adding Ormet and the MonPowrer customers to its system (Cos. Ex. 2-B at 7),
the Commission finds that StafE's rationale for the support of the proposal, as well. as tlw
recommendation for a reductionin the amount of purchased power proposed to equal the
additional load, fails. We struggle, along with the other parties, to find a rational basis to
approve such a proposal in the absence of need. The Comasission notes that while we
appreciate ABP-Ohio's willing^►ess and cooperation with regard to the inclusion of Ormet
and MonPower customers inbo its system, we believe that the Companies have been able
to prepare and plan for the additions to its system under the current regutatory scheme
and have been compensated during the transitional per3od. As for the reliance on the
market purchases to promote economic development, the Commission believes that this
goal can be more appropriately achieved through other means as outlined in this opinion
and order, the Commission's recently adopted rules, and SB 221. Accordingly, we find
that AII'-Ohio's ESP shall be modified to exclude this provi`sion

(b) OffSystem Sales LM

Kroger and OEG contend that FAC costs must be offset by ,a credit for C7SS
marg3ns, stating that other jurisdictions governing other operating companies of AEP
Corporation require such an 06S offset to revenue requirements (Kroger Br. at 11-12;
ICrogei Ex. l at 3, 9, 10; OEG Br. at 10; OEG Ex. 3 at 14-15,1647). Kroger atgues that it is
incongruent to allow a rate increase based on certain costs without examining AEP-Ohio's
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net costs to detennine that AEP-Ohio's costs have actuaIly increased (lCroger Br. at 11-12).
OEG notes that the Companies' profits for 2007 from off-system sales were $146.7 miItion
for OP and $124.1 millian for CSP (OEG Fx. 3 at 14). OEG reasons that because the cost of
the power plants used to generate off-system sales are ineluded in rates, all revenue .from
the power plants should be a rate cred3t (OEG Br.10). OCEA raises similar arguments to
those of OEG and Kroger in its brief (OCEA Br. at 57-59). More specifically, OCSA argues
that the Cornpanies' proposal to eliminate off-system sales expenses from Ohio ratepayers
is not eqnivalent to providing customers the benefit of o"stem sales margins. OCEA
notes that, in other cases, the Commission has required electric utllities to share the
benefits of off-system sales revenue with jurisdiclionaj castomers (OCEA Br. at 58-59).

Staff did not take a position in regard to the intervenors' arguments to offset FAC
costs by the 05"6 margin. Staff, however, concluded that the costs sought to be recovered
through the FAC are appropriate (Staff Ex.10 at 4; Staff Ex. 8 at 3; Staff Br..at 2).

The Companies argue that an OSS offset to FAC charges is not required by Section
4928.143(B)(2)(a), Revised Code, or any other provision in SB 221 (Cos. Ex. 2-B at 8,9; Cos.
Reply Br. at 12). The Companies also state that the regulatory or. statutory regintes in
other states have no bearing on Ohio or Ohio's statntory requiremerds (Id.). As to the
other arguments raised by OEG and OCEA, the Companies argue that the intervmors'
arguments ignore the factthat the Companies' ESP reduces the FAC and environmental
carrying cost expenses for AEP-Ohio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cos. Ex. 7, Exhibits
PJN-1, PJN 2, PJN-6 and PJN-8).

Upon a review of the record in this case, the Comnvssion is not persuaded by the
intervenors' arguments. We do not believe that the testimony presented offered adequate
justificaflon for modi#ying the Companies' proposed ESP to offset OS'S nurgins f;om the
FAC costs. Section 4928.143(B)(2)(a), Revised Code, sperifica.Ily provides for the
autoniatie recovery, without limitation, of pradently incurred costs for fuel, purchased
power, capadty cost, and power acquired from an affiliate. As reragn9zed by the
Companies, the pertinent statutory provisions do not require that there be an offaet to the
allowable fuel costs for any OS6 margins. Additionally, Obio law governs the
Companies' ESP application, and thus, we are not persuaded by the argunients of Kroger
regarding how other jur'ssdictions handle OSS margns. 1Vloreover, consistent with our
discussiqn in Section VII of our opinion and order, we do not believe that 0% should be a
component of the Companies' ESP, or factared into our decision in thfs proceeciing.
Intervenors cannot have it both ways: they cannot request that OS6 margins be credited
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as eanvngs for purposes of the sigirificantly excessive earnings test (SEE.°T)
calculation.
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(c) Alternate EneW Port[olio Standards {including Renewable
Energ,y Credit prosraml

Section 4928.64, [tevised Code, estab.lisltes alternative energy partfolio standards
which consist of requirements for both rertewable energy and advanced energy resources.
Section 4928.64(B)(2), Revised Code, introduces specific annual beitchenarlcs for renewable
energy resources and solar energy resources begicutiug in 2009.

The Companies' ESP application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy,credits (REC'.s) with purchased
power reflected in Account 555 and RECs reflected in Account 557 (Cos. Ex. 7 at 6-7,14).
The Companie.s stated that they plan to purchase almost atl of the RECs required for 2009.
The Companies further state that they wiII enter into renewable energy purchase
agreements (REPAs) to meet compliance requirements for the remainder of the E'SP
period, for which they have already conducted a request for proposal (Cos. Ex. 9 at 1m1).
The Compani.es also recognized that recovery of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies.
explained that they intend to include all of the renewable energy costs within the FAC
mechanism and not as part of any FAC deferral. The Coa ►panies, however, recognized
that their request for proposal and procurement practices for renewable energy wBl be
subject to a pradency review and the renewable purchases subject to a financiai audit
(Cos. Br. at 96-98).

Staff and OPAE/APAC express concern with the Companies" plan to indude
renewable energy purchases and RECs as a component of the FAC mechanism (Staff Ex. 4
at 6-7; Staff Br. at 4-5; OPAE/APAC Br. at 11).

The Commiaaion notes that the renewable energy purchases and RECs
requirements are based on Section 4928.64(E^ Revised Code, and any recovery of such
costs is, as the statute provides, bypassable. With the Companies` recognition that such
costs must be accounted for separately from fuel costs, and is not to be deferred, the
Commission finds that StafYs and OPAE/APACs issue is adequately addressed.
Accordingly, with that clarification, the Commissfon &nds that this aspect of the
Companies' ESP application is reasonable and should be adopted.

2. FAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the current 550. The Companies started with the EFC rates that were
unbundled as part of the electric transition plan (ETP) proceedings (those in effect as of
October 5,1999) (step #1), and then added calendar year 1999 amounfis for the additional
fuel, purchased power, and environmental accounts that are included in the requested
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FAC mechanism far this proceeding (1999 data from FERC Form 1 and other financial
records were used as the base period for the additiamal components that were notin the
frozen EFC rates) (step #2) (Cos. Fx. 7 at 8). The Companies then adjusted the 1999 fiozen
HFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes (step #3) to get the base FAC component that is
equal to the fuel-related costs presently embedded in the Companies` most recent SSO
(i.e., the RSF) (ld.). The subsequent rate changes that occurred during the RSP period and
reflected in step #3 of the Companies' calcalation included annual increases of 7 percent
for OP and 3 percent for CSP, an iuurease in CSP's generation rates for 2007 by
appraximately 4.43 percent throiigh the Power Acquisition Rider, and a reduction in OP's
base.period FAC rate by the amount of the Gavin Cap and mine investrnent shutdown
cost recovery component that was in OP's 1999 EFC rate given that the P.egulatory Asset
Charge (RAC) established in the BT1' case expired (Ict at 9).

Staff argued that the actaal costs should be used in deterntining the FAC baseline
and, therefore, zeconunended using 2007 actual data, escalated by 3 percent for CSP and 7
percent for OP, as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating tbem to 20)8 is appropriate given that the
resulting amounts should be the costs that the Companies are cvrxently recovering for
fuel-related costs (Id.). Additionally, Staff notes that this proposal produces a result that
is very close to the result produceLl by utilizing the Companies' methodology (Staff Br. at
3).

OCC recommended the use of 2008 actuai fuel costs to establish the FAC baseline,
which w411 be reconciled to actual costs in the future FAC proceeding (OC'C h3e.10 at 11-
14). OCCs witness testified that her concern is that if the FAC baseline is establislted too
low, the base portion of the generation rates (the non-FAC portion) will be esiablished too
high (OCC Ex. 10 at 13). In its Brief< OPAE/APAC opposed the Companies' use of 1999
rates as the baseline and seems to support OCC's recommendation to use 2008 fael costs
(OPAE/APAC Br, at 11-12). The Companies' responded by expIaining that ttiey did not
use 1999 rates as the baseline, rather the 1999 level was just the starting point 6o
calculating the baseline (Cos. Reply Br. at 21). The Companies also stat,ed that a variable
baseline was not appropriate as it would result in a variable non FAC generation rate as
well since the non-FAC component of the canrent generation SSO was determined to be
the residual after subtracting out the FAC component (Id.).

As noted by C+CC's witness, the 20D8 actual fuel costs were not known at the time
of the hearing (OCC Ex. 10 at 14): Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 200b' fuel costs. While both had a diffierent starting
point to the calculation of the 2008 proxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establish a baseline. Therefore, based on the evidence
presented, we agree with StafYs resulting value as the approprlate FAC baseline.
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3. FAC I3eferrals

The Companies proposed to mitigate the rate impact on customers of any FAC
increases by phasing in their new ESP rates by de.ferring a portion of the annual
incTeemental FAC costs during the E9F (Cos. App. at 4-5; Cos. Ex. 3 at 11; Cos. Ex. 1 at 13-
15). The amount of the incrementa! FAC expense that would be recovered froAt
customers would be limited so that total bill increases would not be more than 15 percenfi
for each of the three years of the ESP (Id.). The 15 percent target for FAC does not include
cost increases associated with the transmission cost recovery rider (TCI2R) or with any
new government mandates (the Contpanies' could apply to the Commission for recovery
of costs incurred in oanjuncfion with compliance of new government mandates, inciuding
any Comrnission rules imposed after the filing of the ABP-Ohio application (Cos. App. at
6)). The Companies proposed to periodicatIy reconcite the FAC to actual costs, subject to
the maxivnum phase-in rates (Cos. Ex. 1 at 14-15). Under the Companies" proposal, any
incremental FAC expense that exceeds the maximum rate levels will be deferred. The
Companies project the deferrals under the proposed ESP to be $146 miliion by December
31, 2011 for C5P and $554 million by Decennber 31, 2011 for OP (Cos. Ex. 6, Sxhibit LVA-
1). If the projected FAC expense in a given period 'is less than the znaximum pllase-in
FAC rates, the Companies proposed to give the Commission the option of chargiag the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferred FAC expense balance (id.). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to
2018

As noted previously, Staff, OCC, and Sierra support the FAC mechanism that w911
be updated and reeoncded quarterly (Staff. Fvc. 8 at 3-4; OCC Ex. at 11 at 45, 31-40; OCEA
Br. at 47-48, 67-68). Staff, OCC, and Sierra, however, oppose the creation of any Iong-texm
deferrals for fuel costs (Staff Ex. 10 at 5; OCEA Br. at 62). Similarly, the Commercial
Group recommended that "customers pay the fuil cost of fuel during the ESl'"
(Commercial Group Ex.1 at 9). Consteilation argued that the deferral proposai should be
rejected because it masks the true cost of the T'sSI' generation, deferrals have the effect of
artificially suppressingconservation, the carrying costs proposed by the Companisa
would be set at the Companies' cost of capital, which would include equity, and
customers do not want to pay intezest on any deferred amounts (instead, customers
would rather pay when the costs are incurred so as to not pay the interest) (Constellation
Br. at 8-9). The Schools aLso questioned the need for the phase-in of rabes, as we€1 as the
avoidability of the surcharge that would be created to collect the deferred fuel costs, with
carrying charges, from 2012 to 2018 (Schoo€s Br. at 3).
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If the Commission, however, authorizes such deferrals to levelize rates cluring the
PSP period, Staff, OCC, and Sierra believe that the deferrals should be short-term
deferrals that do not extend beyond the ESP period (Staff Fx.10 at 5; OCBA Br. at 62).
IEU also supports the use of a phase-in to stabilize rates, but does not believe that Section
4928.144, Revised Code, allows the deferrals to extend beyond the FSP term (IEU Br. at
27-29).

Furthermore, {lCC opposed the Companies' use of WACC, stating that such an
approach is not reasonable and results in excessive payments by cuslYrnteis (CX,C Fx.10
at 34). Through testunany, C)CC asserts that the canrying charges on deferrals should be
based on the current long-term cost of debt (O(--C Ex.10 at 34-35; Tr. Vol. VI at 157-158).
However, in its joint brief, OCC seems to have modified its position and is now arguing
that the carrying charges should be calculated to reflect the short-term actaal cost of debt,
excluding equity (OCEA Br. at 62). In reliance on CfCCs testimony, Constellatioan submits
that it is appropriate to use the long-term cost of debt (Constellation Br. at 8). Tl ►e
Commercial Group also opposed the use of WACC, instead, Coauaercial Group witness
Gorman recommended that the Companies finance the FAC phase-in deferrals entirely
with short-term debt given that the accruals are a temporary investment and not long
term capital. (Cn**uma*r+al Group Hx 1 at 9-11).

Additionally, the Commercial Group and OCC argued that the deferred fuel
expenses should be calculated to reflect the net of applicable deferred income taxes
(Commercial Group Ex. l at 9-10; OCI;A Br. at 63). Commercial Group witness Gorman
testified that if a ce¢npany does not recover the fuel expense in the year that it was
incurred, the company wi11 reduce its current tax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a temporary recovery of the
fuel expense via a reduction to the current income tax expense (Commercial Grortp Ex. I
at 10). Commercial Group witness Gomman theci goes on to recognize that the income tax ,
will ultimately have to be paid afEer the incremental fuel cost is recovered from
customers, but states that, whne deferred, the company will partially recover its deferred
fuel balance through the reduced income tax expense (Id.). To bolster their argument that
deferred fuel expenses should be calculated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness' testimony in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record
evidence to support its position

AHP-Ohio, on the other hand, argued that the calculation of carrying charges for
the deferrals should not be done on a net-of-tax basis. ABP-Ohio witness Assante testified
that limiting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service ratemaking approach in a
generation pricing proceeding (Tr. Vol. IV at 158-160). Additionally, while the Companies
proposed the phase-in proposal to help mitigate increases and believe that their proposal
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is reasonable, in light of tbe opposition received fram several parties, the Companies
stated that they would accept a modification to their SSP that eliminated such deferrals
(Cos.l2eply Br. at 41-42).

To ensure rate or price stability for consumers, Section 4928.144, Revised Code,
authorizes the Commission to order any just and reasonable phase-in of any electric
utility rate or price established pursuant to 4928.143, Revised Code, with carrying clrarges,
through the creation of regulatory assets. Section 4928.144, Revised Code, also mandates
that any deferrals associated with the pbase-in authorized by the Comrtlission sball be
collected through an'unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, limit the tirne period of the phase-in or the remvery of the deferrals created by
the phase-in through the unavoidable surcharge.

Contrary to OCC and others? we believe that a phase-in of the iizcreases is
necessary to ensure rate or price stability and to mitigate the impact on customers during
this difficult economic period, even with the modifications to the ffi' that we have made
herein To this end, the Conuntission appreciates the Coutpanies' recognition that over 15
percent rate increases on customers' bills would cause a severe hairdsli4p on custamers.
Nonetheless, given the current economic climate, we believe that the 15 percent cap
proposed by the Companies is too highs Therefore, we exen•.ise our authority gursuant
to 5ection 4928.144, Revised Code, and find that the Companies should phasewin any
authorized increases so as not to exceed, on a total bill basis, an increase of 7percent for
CSP and Bpercent for OP for 2009, an increase of 6percent for CSP and 7percent for OP for
2010, and an inc.rease of 6percent for CSP and 8percent for OP for 2011 are more
appropriate levels.

Based on the applicaiion, as modified herein, the resulting increases amount to
approximate overall average generatton rates of 5.47 cents/kWh and 4.29 cents/kWh for
CSP and OI', respectively in 2009; 6.07 cents/k4Vh and 4.75 cents/kWh for C9F and OP,
respectively, in 2010; and 631 cents/kWh and 5.31 cents/kWh for CSP and OP,
respectively, in 2011.

Any amount over the allowable total bifl increase peroentage levels wiII be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the FAC
expense in a given period is less than the maximum phase-in FAC rate established hereirt,
the Companies shall begin arnartiaafion of the prior deferred FAC balance and increase
the FAC rates up to the maximum levels allowed to reduce any.existing defeaxed FAC
expense balance, includ'umg carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remainirtg at the end of 2011 shall be recovered,

7 See eg., OCC Reply Br. at 454G; ConsteilaEioai Br. at 6-9-
8 Numerous leriers filed in the docket by variwis customeis confirm wr helief.
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via an unavoidable surc.harge. We believe that this approach balances our objectives of
limiting the total bill increases that customers wilt. be charged in any one year with
minirnizing the deferrals and carrying charges coliected from customers.

Based on the record in this proceeding, we do not find the itttervenors' argumetts
concerning the calculation of the carrying ebarges peisuasive. Instead, for purposes of a
phase-in approach in which.the Cbmpanies are expected to carry the fael expenses
incurred for electric service already provided to the customers,9 we find that the
Companies have met their burden of demonstrating that the carrying cost rate calculated
based on the WACC is reasonable as proposed by the Companies. As explained
previously, Section 4928.144, Revised Code, provides the Co**+m9aaion with discretion
regarding the creation and duration of the phase-in of a rate or price established pixrsuant
to Sections 4928.141 through 4928.143, Revised Code. The Commiasion is not eonvinced
by arguments that linrit the collection of the deferrals to the term of the ESP. Limiting the
phase<in to the term of the ESP may not ensure rate or price stabifity for consaaners within
that three-year period and may create excessive incTeases; which may defeat the purpose
for establishin,g a phase-in. The limitation of any deferrals ta the ESP term may also
negate the cap established by the Commission herein to provide stability tb consttxners.
Therefore, we find that the coltection of any deferrals, with carrying costs, created by the
phase-in that are remainini at the end of the ESP term stwll occur from 2lri2 to 2018 as
necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sien:a's, and the Commercial Group's recommendations that the
tax deductibility of the debt rate be reflected in the carrying charges on a net-of-tax
basis,10 we have recently explained that this recommendation aceounts for the
deductibility of the debt rate, but does not account for the fact that the revenues collected
are taxable.11 If we were to adopt the net-of-tax recommendation, the ComparOes would
not recover the full carrying charges on the authoiixed deferrals. We believe that this
outcome would be inconsistent with the explicit directive of Sectiedt 49M 144, Revised

We agree with the Companies that th9s dedsion is consdstent with our decision um the recat TCRR and
accounting cases with regand to the caiculatioa based on the long-term cost of debt See In re Calunr6ae
Southern Power Company arrd Okia Pomrr ComPany, Case No. 08-1202-EL-UNC, Ftnding and Order
(December 17, 2008) and In re ColumBas SoutiL-rn Porar Compmy mnd Ohio Potoer C.ompany, Case No. 08-
1301-EGUNC. Finding and Order (Deeemher 19, 2008). However, we beHeve that, with regard to the
equity component the9e cases are distipgaiehabte from the carrenE E5P proceeding, wtrem we are
estabU,shumg the standard service offer and requuing the Companies to defer the coltectmn of incurred
generation costs associatad with fuel over a kmger period. We also believe that ttds decislon is
reasonable in light of our reduction ta the Companies' pzoposed FAC deferral onp, whgh may have the
effect of requiring the Companies to defer a higher percentage of FAC costs tLan wbat was otherwise
propused.

lo pM Br, at 63-64, Commeicial Group Ex 1 at 9-10.
11 In re Ohio Edfson Cu., 77ia Cleuelmrd Eleclr'c IUurniaating Co., Tofeda Ediaon Ca, C.me No. 07-551-FI-AIIt, et

al., Opinion and Order at 10 (lanuary 21, 2009).
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Code: "If the cornmission's order includas such a ptiassa-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accounting principies,
by authorizing the deferral of incutred costs equal to the amount riot collected,. plus
carrying charges on that amount " Therefore, we find that the carrying charges on the
FAC deferrals should be calculated on a gross-of-tax rather than a net-of-tax basis ht order
to ensure that the Companies recover their actual fuel expenses. Accordingly, we modify
the deferral provision of the Compaiues' F5P to lower the overall amount that may be
charged to customers n.t any one year.

B. Incremental Carryiili; Cost for 2001-2408 Bnvironmental Investment and the
Carrying Cost Rate

A component of the non-PAC generation increase is the incrementaI, ongoi.ng
carrying costs associated with environmental investments made durin,g 2b012IX18. The
Companies propose to inctude, as a part of their BSP, casts dinectty rela6ed to energy
produced or purchased. Wh7.e the Companies are not proposing to include#he recovery
of capital carrying costs on environmenta[ capital investments in the FAC, the Compatniees
are requesting recovery of carrying charges for the incremental amount of the
environmental investments made at their generating facilities from 2001 to 2009. The
Companies' annual capital carrying costs for the incremental 2001-2908 envitanao ental
investments not currently retlected in rates equals $94 mBlion for OP and $26 million for
CSP. The Companies' FSP includes capital carrying oosts for 20U1 through 2008 net of
cumulative e.nvironmental capital expenditures for each company multiplied by the
carrying cost rate.

Each company's capital expenditures in the ESP ane d.etermined by the
expenditures made since the start of the market development period as offset by the
estimate included in the Companies' rate stabilization plan (RSP) case, Case No. 04-169-
EL-UNC, and the environmental expenditnres incIuded in the Companies' adjustments
received in the RSP 4 Percent Cases12 (Cos. Ex. 7 at 15-17, Exhibits PJN-8, PJN-12). The
Companies calculated the carrying cost rate based on levelized investment and
depreciation over the 25-year life of the environtnental investtnent C'SP and OP afilized a
capital stnxcture of 50 percent common equity and 50 percent debt to calculate the
carrymg charges, asserhng that such is consistent with the capital structure as of
March 31,2008, and consistent with the expected capital structure during the BSP period.
Short-term debt and the Gavii► Lease were excluded from OF's capital structure. AS['-
Ohio asserts that such was the'process in the RSP 4 Percent Cases. AEP-Ohio also argues
that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reason that the WACC
incorporated a 10.5 percent ROB as used by the Commission in the proceeding to transfer

12 la re Colum8ue Sout7ws Power CmRpany and Ohia Powrr Company, Case Nos. 07-1132EGUNC 07-1194I-
EUUNC, and 07-1278-.EL•tTNC (RSP 4 Percent Cases).
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MonPower's certified territory to C5P (lvtonPower Transfer Case)13 (Cos. Ex. 7 at 16-17,
19, Exhibit PJN$, Exhibits PJN-10 - PJN-13; Cos. Ex. 7-B at 7).

Staff testified that the Companies should be allowed to recover cartying costs
associated with capitalized investments to comply with environmental requiremenis
made between 2001-2008 that are not currently reflected in rates (Staff Ex. 6 at 2, 45).
Staff confirmed that AEP-Ohio's estimated revenue increases for inae.+entat carrying
costs associated with additional environmental investments in the amounts of $26 million
for C5P and $84 million for OP are not currently reflected in rates (Id.).

OCEA and OEG oppose the Companies' request for rrecovery, of environmental
carrying charges on investments made prior to January 1, 2009. OEG cantends that the
rates in the RSP Case included recovery for envirorurrental eapital improvements made
through December 31,2008, as reflected in the RSP 4 Percent Cases. Further, OCEA and
OHG argue that SB 221 only permits the recovery of carrying costs associated with
environmental expenditures that are prudently incarred and that occur on or after
January 1, 2009, pursnant to Section 4928.143(B)(2)(b), Revised Code (OCEA Ex. 10 at 32;
OEG Ex. 3 at 21). Thus, OCEA reasons that approval of such expenditures necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to environlnental capital additions made
after January 1, 2009, in the ESP in accordance with Section 4925.143(B)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and Kroger argue that the Companies' asserEion that
existing rates do not reflect envimnmentat cartying costs ignores the Companies' non-
environmental investment and the effecfs of accumulated depreciation and, therefare,
according to OEG and Kroger, fails to demonstrate any net under-recovay of generation
costs in total by the Companies (OEG Ex. 3 at 21; ICroger Ex. I at 10-11). OCEA and
.APAC/OPAE agree that the Companies have failed to demollstrate that they lack the
earnings to make the environmental investments (OCEA Ex.10 at 32; APAC jOPAE Br. at

5-6).

Further, OCEA asserts that there are several reasons that the Companies' attempt
to recover environmental carrying cost during the ESP is unlawful. OCEA contends that
it is retroactive ratemak3ng14 and Senate Bill 3, which was the governing law from 2001 to
2DU5, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, and the RSP,
applicable to 2006 through 2008, included limitations on the rate increases. Therefme, the
Companies can not collect now for costs incurred during those periods. Further, OCEA.

13 la the Matter of the Transfer of Monongabeia Power Company's Catif ied Territmy ia Ohio to the Cnlumbus

Soufhern Pacoer Company, Case No. 05-765-EGUNC.

14 Keco 1^ustrhm Fnc n. C.Gacennati & Suburban Bell Tet. Co. (1957),166O1+io St. 25.
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states that allowing for recovery of such environmental carrying costs would also violate
the Stipulafion and the Commission's order in the ETP case.15

OCEA argues that, should the Comtnission allow AEF-Ohio to recover canying
costs on environmental investments, the Coaapanies' carrying charges should be based on
actual investments made, not actual and forecasted environmental expenditures, and the
carrying costs should be adjusted. More specifically, OCEA recommends that because the
Companies failed to provide any support or explanation of the calculation of the property .
taxes or general and administrative components of the carrying cost calculation, the
Commission shoald not grant recovery of these aspects of the Companies' request
Additionally, OCEA and IEI3 argue that the proposed carrying cost rates do not reflect
actual financing for environmental investments, which could impact the calculation of the
carrying cost rates (IEU Br. at 21-22, citing IEU Ex. 7 at 132-133; Tr. Vo1. XI at 111-113;
OCEA Br. at 71-72). The carrying cost rates, according to IECI and OCEA, should be
revised to reflect actual financing, including the use of pollution control bonds that have
been secured by the Companies (Id.). To support their arguatent, IEU and OC'EA rely on
Staff witness Cahaan who testified at fne hearing that "if specific financing mwtianimm
can be identified that would be appropriate and applicable to the assets being finanred, I
see no reason why those shouldn't be specifically used"16 (ISU Br. at 21-2Z OCEA Br. at
72-73). However, Staff wit►tess Cahaan also stated that "[Alt the time when we looked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of
equity of the company,"17 which is consistent with his preBled ti2stimony that said: "I
have examined the carrying costs rate:s provided to Mr. Solinwn and found them to be
reasonable" (Staff Ex.10 at 7).

OCEA also recornmends that the carrying costs for deferrals of environmental costs
be revised to reflect actual short-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying charges should not be based on the
original cost of the environmental investment but at cost minus depreciation. Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaking, but overstating the depreciation
component. OCEA also advocates Lliat the carrying cost rates,13.98 percent for OP and
14.94 percent for CSP, are too high in light of the economic environment at this time
(OCEA Br. at 73-74). Finally, OCEA urges the Commission to offset the Companies'
request for carrying charges by the Secdon 199 provision of the Inte.rnal Revenue Code
(Section 199). Section 199 aIIows the Companies to take a tax deduction for °qualified
production activities income" equal to 6 percent in 2009 and 9 percent in 2010 and

15 In the Matter of the Appiicntiion of Colambus Soufltent Power Cmttpany mrd Ohio Amarr Comysny far Appravd
of Their Electrir Transitrmr Alana and for Rareipt of Transifion Remrua. Cese Nas. 99-1729-EL-8'IP and 99-
1730-ELETP, Opimon and Order (September 28, 2000a.

16 Tr. VoL XQ at 237.
17 Id,
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thereafter. IEU, OEG, and OCEA request that the Comm9ssion adjust the carryying costs
for the Section 199 deduction as the Commission has found appropriate in the
Companies' 07-63 Casei& and in the FirstEaergy FSP Case. OCEA argues that while
Section 4928.143(BX2)(a), Revised Code, all.ows the Companies to automatical].y recover
the cost of federally mandated carbon or energy taxes, which wffi be passed on to
customers, customers should be afforded the benefits of the Section 199 tax deduction
(OCEA Br. at 74-75; IE[J Br. at 21; IEi3 Fx.10 at 6; OEG Fx. 3 at 23).

The Companies emphasize that their request for carrying costs fs for the
incremental carrying charges on the 2001-2008 investments that the Companies wi1l incur
post-January 1, 2009. AEP-Ohio explained that the carrying costs themselves are the costs
that the Companies will incur after January 1, 20()9, and, therefore, the Companies reason
that the "without lirnitation" language in Section 4928.144(B)(2), Revised Code, supports
their request (Tr. Vol. XIV at 93, 114). AEP-Ohio stresses that Section 4928.143(B)(2),
Revised Code, is the basis.for the carrying cost reqaest as opposed to paragraph (B)(2)(a)
of Section 4928.143, Revised Code, as OCEA and OEG claim and, therefore, the axguments
as to retroactive ratemaking are rnisplaced (Cos. Reply' Br. at 29-30). Further, the
Companies insist that Section 4928.143(B)(2)(b), Revised Code, supports their request, as
the carrying charges are necessary to recover the ongoing oost of investmeats in
environmental facilities and equipment that are essential to keep the generation units
operating. The Companies assert that the operating costs of their generation units remain
well below the cost of securing the power on the market (Cos. Ex. 7-3 at 7).

As to the claims that the carrying costs are overstated, the Companies claim that
the levelized depreciation approach used by the Companies is better for customers than
traditional ratemaking given the relative newness of the envixvnmental investments (Tr.
Vol. V at 55-56; Tr. Vol. VII at 22-23). The Gompanies also argue that the Companies`
investments in environmental compIiance equipment during 204l1-2008 were not factored
into the rates unbundled in 2000 and capped under the ETP case as aileged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESR
period (Cos. Ex. 7, Exhibits PJN-8 - PJN-9 and PJN-12). The Companies reply that the
intervenors' request to adjust carrying cbarges for the Sec6ion 199 deduction is flawed.
AEP-Ohio states that the Bection 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AEP-Ohio asserts has been recognized by FERC and the
Financial Accounting Standards Board. The Companias farther note that ISI7 witness
Bowser indeed confirmed that 8ection 199 does not reduce the statutory tax rate (Tr. Vol.
)a at 271-273). The Companies also argue, and IEI7 witruess Bowser agreed, that the
Section 199 tax deduction is applicable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction available to

18 In re Columbae Soufhern Power C.anzpmiy and Ohfo Power Company, Csse No. 07b3-SL-UNr, C3pinton and
Order (Ocfober 3, 2007) (ff7-63 Case).

120



08-917-EL-SSO and 08-918-EL-SSQ -?S-

AEP-Ohio is reduced if one of the otho AEP Corporation operating affiliates is not
eligible for the Section 199 dedutyion (Cos. Br. 36; Tr. Vol. )a at 266-267). Accordingly, the
Companies state that AEP-Ohio has not been able to take the full deduction (Pr. VoL )aV
at 115-117). Further, the Companies argue that the intervenors have mignterpre6ed the
Commission's decision in the FirstEreergy ESP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction. For these reas,ons, the Companies
request that the Commission reconsider adjusti.ng caaying charges for the potential
Section 199 deduct:ion.

Upon review of the record, we agree with Staff that AEP-0hio should be allowed
to recover the incremental capital carrying eosts that will be ineun-ed after January 1,
2009, on past environmental investments (2001-200$) that are not presently reflected in the
Companies' exmting rates, as contemplated in AEP-Ohio's RSP Case. Further, the
Commission finds that this deeision regarding the recovery of continuing carrying costs
on environmental investments, based on the INAC]C, is consistent with our decision in the
07-63 Case and the RSP 4 Percent Casea. Additionally, we agree wittt Staff that the
levelized carrying cost rates proposed by AEP-Ohio are reasonable and, therefore, should
be approved. We farkher find, as we concluded in the Firs+Ertergy ESP Case, that
adequate modifications to the Com.panies' ESP appiicaflon have been made in this order
to account for the possibility of any applicable Section 199 tax deductions.

C. Annual Non-FAC Increases

The Companies proposed to incxease the non-FAC portion of their gPneration rates
by 3 percent for CSP and 7 percent for OP for each year of the h'9P to provide a recovery
mechanism for increasing costs relabed to matters such as carrying costs associated wlth
new environmental investments made during the ESP period, incneases in the general
costs of providing generation service, and unanticipated, non-mandated geaeration-
related cost increases. SpecificaIly, as part of this autornatic increase, the Connpanies
intend to reoaver the carrying costs associated with anticipated environmental
investments that will be necessary during the BSP period (2009-2011j (Cos. Br. at 27; Cos.
Reply Br. at 46-49). The Companies argued that the annual increases are not cost-based
and are avoidable for those cusfomers who shop. The Companies also proposed two
exceptions to the fixed, annual increases, one for generaflon plant ciosnres and the other
for OP's lease associated with the scrubber at the Gavin Plant, which would require
addiiional Commissioa approval during the ESP. After establishing the FAC coa ►ponent -
of the current generation SSO to get a FAC baseline, the Companies determined that the
remainder of the current generation SSQ would be the non-FAC base component.

The intervenors oppose automatic annual increAaes in the non FAC component of
the generation rate, and argue that any generation increases should be costbased (IECT Br.
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at 24; OPAE/APAC Br. at 6; OEG Br. at 12; OCEA Br. 29-31). OEG contends that sinoe the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the three-year period of $87 ndllion for CSP and
$262 million for OP, the annual inaeases should be disallowed (OEG Ex. 3 at 18-19);
Similarly, Kroger argues that AEP-Ohio did not appropriately account for costs associated
with the non-FAC comporient of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSP's and O.P's recommended annual, non-FAC increases of 3 and 7
percent, respectively (Staff Ex. 10 at 4). Instead, Staff stated that it believes a awme
appropriate escalation of the non-FAC generation component would be half of the
proposed amounts; therefore, reconunending annual increases of 1.5 percent for CSP and
3.5 percent for OP (Id). Staff witness Cahaan rationalized the proposed reduction by
stating that "an average of 5% for the two companies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not now.
With the recent financial crises, we are entering a recessionary, and possibly a
deftationary, perfod and any expectations of price increases need to be revised
downward" (Id.). Furthermare, while recognizing that the ultimate balancing of intere.sts
lies with the Commission, Staff witness Cabaea testified that Staff's recommended
reduction in the proposed increases was a reasonable balance between the Companies'
obligation and costs to serve customers and the current ecorwmic conditions (Tr. Vo1. XII
at 211). The Companies rejected Staff's rationalization for the reduction in their proposed
non-FAC increases (Gos. Reply Br: at 49). lEU also rejected Staffs rationalization for the
reduction, arguing that no automatic increases are warranted (IEU Br. at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and future environnental
requirements, Staff witness Soliman also reconanended that AEP-Ohio be permitted to
recover carrrying costs for anticipated environmental investrnents made during the ESP
period (Staff Ex. 6 at 5). Staff recontmende.i that this recovery occur through a future
proceeding upon the request of the Companies for recovery of adclitional carrying cosls
associated with actual envimnmental investutent after the investments have been made
(Staff Br. at 6-7). Specifically, Staff suggested that the Conunission require the Companies
to file an application in 2010 for recovery of 2009 actual environmental investment cost
and annually thereafter for each succeeding year to reflect actual expenditures (Tr. Vol.
XII at 132; Staff Ex. 10 at 7). OCEA seems to agree with Staif's recommendation (OC'.fiA
Br. at 71).

The Companies further respond that Section 4928.143, Revised Code, does not
require that the SSO price be cost-based and, instead, Section 4928.143(B)(2)(e), Revised
Cade, authorizes electric utilities to include in their ESP protrisions for autonutic
increases in any component of the 550 price (Cos. RepIy Br. at 48-49).
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The Comrn,'.sg:on finds Staffs approach with regard to the recovery of the carrying
costs for anticipated environatental investateats made during the B5P to be reasonable,
and, therefore, we direct the Companies to request, through an annual filing, recovery of
additional carrying costs after the investments have been made.

We also agree with Staff that the economic conditions must be balanced against the
Companies' provision of electric service under an ESP. In balancing these two interests,
as well as considering aTl components of the ESP, we believe that it is appropriate to
modify this provision of the Companies' ESP and remove the inclusion of any autoniatic
non FACC increases. As recognized by several intervenors,the reeord is void of sufficient
support to rationalize automatic, annual generation increases that are not cost-based„ but
that are signiflcant, equaling approximately $87 million for CSP and $262 milti.on for OP
(see, i.e., OCEA Br. at 29-30, citing Tr. VoI. XIV at 208-209). We also believe the
modification is warranted in light of the fact tbat we have removed one of the Companies'
significant costs factored into establishing the proposed automatic ixucxeases.
Accordingly, we find that the $SP shoald be modified to eliminate any automatic
increases in the non-FAC portion of the Companies' generation rates.

IV. DISIRIBUTION

A. Annual Distribution Increases

To support initiatives to improve the Companies' distribution system and service
to customers, the Companiea proposed the following two plans, which wi11 result in
annual distribution rate increases of 7 pereent for CSP and 6.5 pereertt for OP:

1. Hnhanced Service Reiiabilitv Plan (ESRPI

The Companies proposed to implement a new, three-year ESRP pursuant to
492&.143(B)(2)(h), Revised Code,19 which includes an enhanced vegetation initiative, an
enhanced underground cable initiative, a distribution automation initiative, and an
enhanced overhead inspection and mftigation initiative (Cos. Ex.11 at 3). While noting
that they are providing adequate and reliable electtic servica, the Comparues jvstify the
need for the ESRP by stating that customers' service reliability expectations are inereasing,
and in order to maintain and enhartce reliability, the ESRP is required (Id. at 3, 8,14-14).
AEP-ahio further states that the three-year ESRP, consisting of the four reliability

19 On page 72 of fts brief, the Companies rely on Section 4926.154(B)(2)(h), Reviaed Code, to support their
request to receive cost recovery for the incremmtal aosis of the incremenfa! HSRP activities. We are
assuming that the reFerence was a lypograpvical error and that the Companies umteaded to cite fio
Seetion 4928-1A3(B)(2)(h), Revised Code (see Cos. Reply Br. at 50-51).
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programs, is designed to moflernise and improve the Companies' dislribution
infrastructure {td.).

(a) Enhanced vegetation initiative

The Companies state that the purpose of this new initiative is to improve the
customer's overall service experience by reducia.g andjor eliminating momentary
interruptions and/or sn.stained outages caused by vegetation. The Comparues proposed
to aocomplish this goal by balancing its performance-based approach to reflect a greater
consideration of cycle-based factors (Id. at 26-28). The Companies state that under their
proposed vegetation initiative, they wiIl employ additionai resources (approxlmately
double the current number of tree crews in Ohio), employ greater emphasis on cycle-
based planning and scheduiing, increase the level of vegetation matiagement work
performed so that all distribution rights-of-way can be inspected and maintained, and
utilize improved technologies to collect tree inventory data to optimize planning and
scheduling by predicting problem areas before outages occur (!d. at 28-29).

(b) Enhanced underground cable iniflatfve

The Companies state that the purpose of this iaitiative is to reduce moubentary
interruptions and sustained outages due to fa9lutes of aging underground cable. The
Companies' plan to target underground cables manufactured prior to 1992 to replace
andJor restore the inbegrity of the cable insulation (Id. at 31).

(c) Distribution autqmation (-DA,Liniteative

The Companies explain that DA is a critical component of their proposed
gridSMART distribution initiative that is described below. DA is an advanced tecbtwlogy
that improves service reliability by min;mfzing; quickly identifying and isolating faulted
distribution line sections, and remotely restoring service interruptions (Id. at 34-35).

(d) Enhanced overhead inspection and mitigatiore initiative

The Comppanies state that the purpose of this initiative is to improve the custsxmer's
overall service experience by reducing equipment retated momentary interruptions and
sustained outages. The Companies intend to accomplish this goal through a
comprehensive overhead inspection process that will proactively identify equipment that
is prone to fail (Id. at 1S). The Companies also state that the new program will go beyond
the current inspection program reguired by the electric service and safety (mSS) rules,
which is a basic visual assessment of the general condition of the distribution facelities, by
conducting a comprehensive inspection of the equipment on each structure via walking
the circuit lines and physically climbing or using a bucket truck to inspect (Id: at 19). In
coryunction with this program, AEP-Ohio proposes to focus on five targeted overhead
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asset initiatives, 9ncluding cutout replacement, arrester replacement, recloser replacement,
34.5 kV pratectian, and fault indicator (Id. at 20-22).

Generally, numerous intervenors and Staff opposed the distribution initiatives and
cost recovery of such initiatives through this proceeding. Many parties advocated for
deEerral of these distribution initiatives, and the ESRP as a whole, for consideration in a
future distribution base rate case (StafE $r. at 7; Staff Fx.1 at 6-7; OPAE/APAC at 19) lE(T
Br. at 25-26; Kroger Br. at 18; OHA Br. at 17; OMA Br. at 6). Further, OCEA argued that
the Companies have not demonstrated that the ESRP is incremental to what the
Companies are required to do and spend under the current ESSS zaIes and current
distribution rates (OCEA Br. at 44; QCC Ex. 13 at 8-11). Wliite supporting several aspects
of the Companies' ESRP programs, Staff witness Roberts also questioned the inaremental
nature of the proposed ESRP programs (Staff Ex. 2 at 4-6,13,17,18; Tr. Vol. VIII at 70-77).

The Commission agrees, in part, with Staff and the inter'venors. The Commission
recognizes that Section 4928.143(B)(2)(h), Revised Code, autharizes the Companies to
include in its S8p provisions regarding single-issue ratentaking for distn'butien
infrastructure and modernization inceatives. However, while SB 221 may have allowed
Companies to include such provisioms in its ESP, the intent ctnild not have been to
provide a 'blank check' to electric utilities. In deciding whether to approve an ESP that
contai.ns provisions for distributton infrastructure and modernization incentives, Section
4928.143(B)(2)(h), Revised Code, specificaily requires the Commission to examine the
reliability of the electric utility's distribution system and ensure that customers' and the
electric utIlities' expectations are aligned, and to ensure that the electric utflity is
emphasizing and. dedicating sufficient resources to the reliability of its disttibution
system. Given AEP-Oliio s proposed ESRP, the only way to exwn+ine the full dishibution
system, the reliability of such system, and customers' expectations, as well as whether the
programs proposed by AEP-Ohio are "enhanced" initiatives (truly izuremental^ is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at this time, the Commission denies the Cornpanies' request to
implement, as well as recover costs associated therewith, the enhanced underground
cable initiative, the distribution automation initiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these issues, we concur with OHA:
"The record, in this case reflects the fact that the distribution prong of AHI?'s electric
service deserves farther Commission scrutiny - but not in the context of this accelerated
ESP proceeding" (OHA Br. at 17).

Nonetheless, the Commission finds that AEP-Ohio has demonstrated in the record
of this proceeding that it faces increased costs for vegetation management and that a
specific need exists for the implementation of the enhanoed vegetation initia6ve, as
proposed as part of the three-year ESRP, to support an incremental level of reliability
activities in order to mamtain and improve service levels. The Companies' current
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approach to its vegetation management program is mostly reactive (Staff Fac. 2 at 10).
4Vhile we recognizz the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to certain incidents and
problems, but that also proactively limits or reduces the impact of weather events or
incidents. In addition to reacting to problems that oocur, it is imperative that AEi'-Oluo
inlplements a cycle-based approach to maintain the overail system. To this end, the
Companies have demonstrated in the record that increased spending earmarked for
specific vegetation initiatives can reduce tree-caused outages, resulting in better reliability
(Cos. Ex. 11 at 27-31). UCC witness Qeaver also recognized a problem with the current
vegetation management prognitn, and supported the adoption of a new, Irybrid approach
that incorporates a cyele-ba.sed trne-trimming program witth a pesformance-based
program (OCC Ex. 13 at 30, 35). Staff witness Roberts furtlu=r supported the move to a
new, four-year cycle-based approach and recommended that the enhanced vegetation
initiative inelude the following: end-to-end circuit rights-of-way inspactions and
maintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, and facilities; greater clearance of all overhang above tllree-ptiase
primary lines and single-phase lines; removal of danger trees ]ocatecl outside of rights-ot-
ways where property owner`s permission can be secured, and using techrwlogy to coilect
tree inventory data to opfimize planiwlg and scheduling (Staff Ex. 2 at 13).

The Conunissicat is satisfied that the Compazries have demonstrated in the record
that the costs associated with the proposed vegetation initiative, included as part of the
proposed three-year ESRP, are incremental to the current Distcx'butian Vegetation
Management Program and the costs embedded in distribution rates (Cos. Ex. 11 at 26-31).
Specifically, the Companies proposed to employ additional resonrces in Ohio, place a
greater emphasis on cycle-based planning and scheduling, and increase the level of
vegetation management work performed (Id. at 28-29). Although C3CCs witness
questions the incremental nature of the costs proposed to be ittciuded in the enhanced
vegetation initiative, OCC offered no evidence that the proposed initiative is akeady
induded in the current vegetation nianagement program, and thus, is npt incremental
(OCC Ex. 13 at 30-34 Rather, OCC seems to quibble with the defiY ►ition of "enhanced."
OCC witness Cleaver stated: "I recommend that the Commission rule that the Company's
proposed Vegetation Management Programs, while an improvement over its current
performance based prograrn, is not an enhanmmettt but rather a re^Ciion of additional tree
trimirung needed as a result of their prior program" (Id. at 35 (emphasis added)).
Furthermore, we believe that the record clearly reflects customers' expectstions as to tree-
caused outages, service interruptions, and reliability of customers' service.2i) We also
bei3eve that, presently, those cvstomer expectations are not at3gned with the Companies'
expectations. However, as required by Section 4928.143(B)(2)(h), Revised Code, we
believe that the Companies' proposal for a new vegetation initiative more closely ali,gns

20 A common theme froni the customers throughout the local public hearings was fliat outages due to
vegetation have been probJematic.
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the customers' expectations with the Companies` expectatioms as it relates to tree-caused
outages, importance of reliability, and the increasing frustration surrounding momentary
outages with the emergence of new technology.

Accordingly, in balancing the customers' expectations and needs with the issues
raised by several intervenors, the Commission finds that the enhanced vegetation
uutiative proposed by the Companies, with StaWs additional recommendations, is a
reasonable program that will advance the state polfcy. To this end, the Commission
approves the establishment of an E4Rp rider as the appropriate rnechanism pursuant to
Section 4928.143(B)(2)(h), Revised Code, bo recover such costis. The ESRP rider initially
will include only the incremental costs associated with the Companies` proposed
enhanced vegetation initiative (Cos. Ex. 11 at 31, Chart 7) as set forth herein. Consistent
with prior decisions,21 the Commission also believes that, pursuant to the sound policy
goals of Section 4928.02, Revised Code, a distribution rider established pursuant to
5ection 4928.143(B)(2)(h), Revised Code, should be based upon the electric utility's
prudently incurred costs. Therefore, the FSRP rider wi1l be subject to Comutission review
and reconciliation on an annual basis.

As for the recovery of any costs associated with the Companied remaining
initiatives (i.e., enhanced underground cable initiative, distribution automation iniiiative,
and enhanced overhead inspection and mitigaHon initiatinre), the EW rider will not
include costs for any of these programs until such time as the Cotnmission has reviewed
the programs, and associated costs, in conjunction with the current distribution system ut
the context of a distribution rate case as explained above. If the Commrtission, in a
subsequent proceeding, dekermines that the programs regarding the remaining initiatives
should be impiemented, and thus, the associated costs should be recovered, those costs
may, at ffiat time, be included in the ESRP rider for future recovery, subject to
reconcitiation as discussed above.

2. GridBMART

The Companies propose, as part of their ESP, to initiate Phase 1 of gridSMART, a
ftee-year pilot, in northeast central Ohio. GridBMART wiIl include thret main
components, AMI, DA, and Home Area Network (HAN). The AIVII system Eeafures
include smart meters, two-way communications networks, and the inforrnation
technology systems to support system interaction. AEP-Ohio contends that AMI will use
internal communications systems to convey real-time energy usage and load information
to both the enstomer and the company. According to the Companies, AMI will provide
the capabitity to monitor equipment and convey in£ormation about certain malfuncti.ons
and operating conditions. DA will provide real-time control and monitoring cf select

21 In re Ohio Edimn Co., Ttae (xeoetmui Ehetric Illuminating Co.; Toledo Edieon Co., Case No. US-935-81AS(a,
Opinion and Chder at 41(Decembec 19, 2.008).
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electrical components with the distribution system, including capacitor banks, voltage
regulators, reclosers, and automated Iine switches. HAN wdl be inetalled in the
customer's home or business and will provide the customer with infornnation to allow the
customer to conserve energy. kIAN includes providing residential and business
customers who have central air condiiioning with a programmable commuxticating
thermostat (PCT) and a load controt switch (LCS), which I.s installed ahead of a major
electrical appliance and will tura the appliance on and off or cycle the appliance on and
off. AEP-(7hio reasons that central air conditioners are typically the largest piece of
electrical equipment in the home and wilJ. yield the most signiGicant demand response
benefit (Tr. Vol. III at 304). LCS witl provide customers who have a dhv:t load conhol or
interruptible tari€f the ability to receive conunands from the meter and the option to
respond and signal the approprlate action to the meter for confirmation. The Companies
propose a phased-in implementation of Phase 1 gridSMART to approxhuately 110,000
meters and 70 distribution circuits in an approxfmately 100 square mile area within C5P's
service territory (Cos. Ex. 4 at 9, 12-13; Tr. Vol. III at 303-304). The Companies fnrther
propose to extend the installation of DA to 20 circuits in areas beyond the gridS141ART
Pha..ae I program. The Companies propose a phased-in approach to faUy impleatent
grld5lvIART throughout their service area over the next 7 to 10 years, if granted
appropriate regulatory treatment The Companies estimate the net cost of gridSMART
Phase 1 to be approximabely $109 nmillion (including the projected net savings of $2.7
million) over the three-year period (Cos. Sx. 4 at 15-16, KLS-1). The rate design for
gridSMART ineludes the projecbed cost of the program over the life of the equipment
The Companies have requested recovery durfng the ESP of only the costs to be incurred
during the three-year term of the ffip (Cos. Bx.1 at DMR-4). Thus, AEl'-Oliio asserts that
it is inappropriate to consider the Iong-term operational cost savings when the 19ng-term
costs of gridSMART have not been included in the ESP for recovery.

Although Staff generally supports the Companies' implementation of grid5lvIART,
particularly the AMI and DA components, Staff raises a few concerns with this aspect of
the Companies' £sSI' application. Staff is conceraed that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs.be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purcha.sing
costs currently recovered in the Companies' rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for the Companies to restrict the PCTs to customers with air conditioning
only, and recommends that the device be offered to any customer that desires to own this
type of thermostat to control air conditioning or other elecEricai appliances (Sta{f Br. at
12). Staff and OCC also argue that customers who have invested in adaanced
technological equipment for gridSMAI2T will not benefit from dynaznic pricing and tmne
differentiatQd rates if the Companies do not simultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff recommends that the Companies offer some form
of a critical peak pricing rebate for residential customers, and some form of hedged price
for commercial customers for a fixed amount of the customers' demand (Staff Ex. 3 at 5).
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Further, Staff argues that the Compani.e.s` gridSMART proposal does not contain
sufficient information regarding any risk-sharing between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states that A$Pd)hio
did not quantify any customer or societal benefits of the proposed gridSMART initiative
(Staff Br. at 12-13). Staff notes that according to the Companies, DA will not be
implemented antfl 2011, the third year of the ESP, and that the 1W proposes to install DA
beyond the Phase I gridSMART area (Tr. Vol. III at 246). Staff opposes DP. outside of the
Phase I area because the Compantes' cannot estimate the expected raeliability
improvements associated with the installation of DA. Staff also argues that DA costs
should be recovered through a DA rider. The cost of gridSMART, per AEP-Ohio's
proposal, is to be recovered by adjusting distribution rates. Staff is opposed to increas9ng
distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a
rider be established and set at zero. The Staff argues tthat a rider has several benefits over
the proposed increase to disttabu.tion rates, iruluding separate accounting for gridSMART
costs, an opportunity to approve and update the pIan ann.uaXly, assurance that
expenditures are made before cost recovery occurs, and an opportunity ta audit
expenditures prior to recovery. Fiaally, Staff also advocates that the Coar.pames share the
financial risk of gridSMART between ratepayers and sharelwlders, as there is a benefit to
the Companies. Additionally, Staff ques@ons whether grIdSMART will meet n+;n;mmn

reliability standards. Lastly, Staff asserts that AEP-Ohio should conduct a. study that
quantfffes both customer and societal benefits of its gridSMART plan (Staff Br. at 14).

OCC,. Sierra, and OPAE/APAC argae that the Companies' ESP fails to
demonstrate that its gridSIHART program is cost-effective as required by $ections
4928.02(D) and 4928.64(E), Revised Code, and state that AEP•Ohids assumption that the
societal and custorner benefits are self-evident is misplaced (OCBA Br. at 77-80;
OPABJAPAC Br. at 17-18). OCC, Sierra, and OPAE/APAC note that there are a number
of factors about the program that the Comparnes have not determined or evaluated,
which are essential to the Caanmission.'s consideration of the pian. OCC, 5serra, and
OPAE/APAC state that the Companies have failed to include any full gridSNFART
implementation plan or costs, the anticipated life cycie of . various components of
gridSMART, a methodology for evaluating performance of gridBMART Phase I, an
estimate of a customer's biIl savings, or the positive iunpact to the environment or job
creation (OCEA Br. at 79-80; OPAE\APAC Br. at 17-18). Further, OCCs witness states
that the F5P fails to acknowledge that fuli system implementation is required before
many of the benefits of gridSMART can actuaIly be realized (OCC Ex. 12 at 6). QCC
recommends that Phase I have its own set of performance measures, a more detailed
project plan, including budget, resource allocation, and life cycle operating cost
projectioms for the full 7-10 year implementation period of gridSlViA.RT and beyond, and
performance measures for the Commission's approval (OCC Fx.12 at 18).
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AEP-Ohio regards the S#afYs proposal to offer PCTs to any customer as overly
generous, particularly given that Staff is recommending that the rider be set initially at
zero (Cos. Br. at 68-69). AEP-Ohio also subniits that it has committed to offering new
service tariffs associ.ated with Phase I of gridSlVIART once the technology is installed and
the bi33ing functionalities available (Cos. Bx. I at 6; Tr. Vol. III at 304,305; Cos. Br. at 6B-
69). Further, regarding Staff's policy of risk.-sliaring, the Companies contend that the°
assertion that the gridSivIART investment benefits CSP just as much as it does customers
is not true and, given that the operational savings do not equal or exceed the cwt of the
program, is without any basis presented in the record. Thus, AEP-Ohio argues that
discounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companies are unclear how the Staff expects to de6ermine whether
gridSMART meets the munu*»m reliability standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that imposing reliability
standards as to gridSMART Phase I is inappropriate, primarily because strict
accountability for achieving the expected retiability impacts does not take into account the
many dynamic factors that impact service reliaM7ity index pexformance. Moreover,
accurate measurement and verification of the discrete impact of gridSMART deployment
on a particular reliability index would be difficult. The Companies also explain that the
expected reliability impacts provided to the Staff were based on good faith estimates of
the fulI implementation of gridSMART Phase I as proposed by the Companies. Thus, the
Companies would prefer the establishment of deployment project milestones as opposed
to specific reliability impact standards.

Although the Companies maintain that their percentage of distribution increase is
reasonable and an appropriate part of the PSP paclcage, in recognition of Staff's pteference
for a distribution rider and to address various parties' concerns regarding the accuracy of
AEP-Ohio s cost estimates for gr1dSMART Phase I, the Companies would agree to a
gridSMART Phase I rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based on CSP`s prudently incurred net costs (Cos. Reply Br. at 70; Cos.
Ex.1, Exhibit DMR4).

The Commission believes it is important that steps be taken by the eleetric utilities
to explore and implement technologies, such as AMI, that will potentially provide Iong
term benefits to customers and the electric utility. Grid5MART Phase I will provide CSI'
with beneficial inEormation as to implementation, equipment prefet+ences, customer
expectations, and customer education requirements. A properly designed AMI system
and DA can decrease the scope and duration of electric outages. More reliable service is
clearly beneficial to CSP's castomers. The Commission strongly supports the
implementation of AMI and IJA, with HAN, as we believe these advanced technologies
are the foundation for AEP-Ohio providing its customers the. abB.ity to better manage
tAeir energy usage and reduce their energy costs. Thus, we encourage C5P to be more
expedient in its efforts to iinplement these components of gridSMART. While we agree
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that additional information is necessary to impleuient a suecessful. F'hase I program we
do not beiieve that all infarmation is required before the Comniission can conclude tliat
the program is beneficial to ratepayers and should be implemented. Therefore, we wiil
apprave the development of a gridSl4fART rider, as we agree with the Staff That a rider
has several benefits over the proposed annual increase to distribution rates, including
separate accounting for gridSMA1tT, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occurs, and an
opporhuiity to audit expenditures prior to recovery. The Commission notes that recent
federal legislation makes matching funds available to smart grid projects. Accordinglp,
the Companies' gridSMART proposal contained in its proposed ESP to recover $109
million over the term of ESP, should be mvised to $54.5 million, which is hal€ of the
Companies' requested amount. Additionatiy, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Re4nvestment Act of 2009
for the balance of the projected costs of gridSlvIART Phase I. The gridSMAKT rider shaII
be initially established at $33.6 million for the 2009 projected expenses subject to annual
true-up and reconciliation based on the company's prudently incurred costs.

With the creation of the ESRP rider and the gridSMART rider, the Commission
finds that annual distribution rate increases in the amounts of 7 peraent for CSP and 6.5
percent for OP to recover the costs for the ffiRP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Commission finds that ABP-Ohio's
proposed ESP should be modified to include the ESRP rider and the gridSMART rider, as
approved herein, and to eliminafe the annual distribuiion rate incre.ases.

B. Riders

1. Provider of I.ast Resort fPQ1.R) Rider

The Companies proposed to incIude in their ESP a distribution nort bypassabfe
POLR rider (Cos. App. at 6-8). The Pt)LR charge was proposed to collect a POLR revenue
requirement of $108.2 miBion for CSP and $60.9 million for UP (Cos. Ex. 2-A at 34; Cos.
Px.1, Fxhibit DMR-5). The Companies stated that they have a statutory obligation to be
the FOLR,22 and thus, the proposed POLR charge is based on a quantitative analysis of
the cost to the Cotnpanies to provicle to customers the optionality associated with PDLR
service (Cos. Ex. 2-A at 25-26). AEP-Obio argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to swibch to a Competitive Retail
Electric Service (CRES) provider and then return to the Companies' 990 after shopping
(Id.). To further support the proposed increase, the Companies added that their current
POLR charge is significantly beIaw other Ohio electric utilities' POLR charges (Cos. Ex. 2
at 8). The Comparuas utilfzed the Black-Scholes Model to calculate their cost of fulfilling

22 See Section 4928.141(A) and 4928.14, Revised Code.

131



O8-917-EI..-SSO and O8-91$-EL-SBO

the POi1t obligation, comparing the custamers' rights to "a series of options on power"
(Cos. Br. at 43; Cos. Ex. 2-A at 31). AEP-01do listed the five quantitative inputs used fn
the Black-Scholes Mode1:1) the market price of the underlying asset; 2) the strike price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volatility of
the underlying asset (Id.). The Companies assert that the resulting POLR charge is
conservatively low (Cos. Br, at 44).

The numerous intervenors and Staff opposed the level of FOLR charge proposed
by the Companies, as well as the use of the Black Scholes Model to calculate the POLR
charge (dPAEJAPAC Br. at 14-17; C7CC Ex. 11 at 8-14). Specificaily, OC7C and otlrers
questioned the use of the LIBOR rate as the input for the risk-free intetest rate (Tr. VoL X
at 165-182,188-189; Tr. Vol. )a at 166-182). Staff questioned the risk that the POLR charge
was intended to compensate the Campanies for, explaining that there are only two risks
involved: one risk is the risk of customers returning to the SSO and the other risk is that
the customers leave and take service from a CRES provider (migration risk) (Staff Ex. 10
at 6). Staff witness Cahaan test€fied that the risk associatedwith customers rettuning to
the SSO could be avoided by requiring the customer to' xetarn at a market price, instead of
the 560 rate, which would either be paid directiy by the retuming customer or any
incremental cost of the purchased power could be flown through the FAC (Id.). Staff
witness Cahaan admitted that if customers are perntitted to retarn at the 5150 rate,
without paying the, market price or without compensating the Companies for any
incremental costs of the addidonal purcliased power that they would be required to
purchase, then the Companies would be at risk (Tr. VoL ?QII at 36•37). Thus, Staff witness
Cahaan concluded that, if the risk of returning is addressed, then the migration risk is the
only risk that should be compensated through a POLR charge (Ict at 7).

The Companies responded that their risk is not alleviated by customers agreeing to
return at market price, arguing that future circumstanoes or policy considerations may
require them to relieve customers of their promises to pay market price when
ci*cm+ctances change (Cos. Ex. 2-A at 27-30). AEP-Ohio's witness expressed skepticism
as to a future Commission uphold.ing such promises (Id). AEP-CJhio also opposed
recoverntg any costs for market purchases incurred for returning customers through the
FAC as an improper subsidization of tlwse customers who chose to shop, and then return
to the etectric utility, by non-shopping customers (Cos. Ex. 2-E at 14-16). Furthermore, the
Companies daim that their risk of being the POI1t exists; regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witness Baker testified that, even adoptiag Staff
witness Cahaan's theary that the Companies are onIy at risk for migration (the right of
customers to leave the S90), migration risk equals approximately 90 percent of the
Companies' POLR costs pursuant to the Black-Scholes model (Tr. VaL XIV at 204-205;
Cos. Ex 2-E at 15-16).
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As the POLR, the Comm3ssion believes that the Companies do have some risks
associated with customers switching to CRES providers and redzrning to the eleetric
utility`s SSO rate at the conclusion of CRES contracis or during times of rising prices.
However, we agree with the interverwrs and Staff that the POLR clharge as proposed by
the Companies is too high, but we do not agree that there is no risk or a vety nAivmat risk
as suggested by some. As noted by several intervenors and StaA the risk of rehurting
customers may be mitigated, not eliminated, by requiring customers that switch to an
alternative supplier (either through a governmental aggregation or individual CRBS
providers) to agree to return to market pri.ce, and pay market price, if they reEurn to the
electric utility after taking service from a CRFS provider, for the remaining perfod of the
ESP term or until the customer switches to another alternative supplier. In exchange for
.this ctrmmitment, those customers sliall avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.200), Revised Code, which
allows governmental aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utility.
Therefore, based on the record before us, we conclude that the Companies' proposed ESP
should be modified such that the POLR rider will be based on the cost to the Coanparues
to be the POLR and carry the risks associa.ted therewith, iwluding the migration risk.
The Commission accepts the Companies' witness' qpantification of that risk to equal 90
percent of the estimated POLR costs,23 and thus, finds that the POLR rider shall be
estaTalished to collect a POLR revenue requirement of $97.4 mitlion for CSP and $54.8
million for OP. Additionally, the POLR rider shaIl be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power incurred by
the Companies to serve the mturning customers. Accordingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2. RegulaM Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings regarding the Compazties'
electric transition plan (STP), rate stabilization plan (RSP), line extension program, green
pricing power program, and the transfer of the ivionPower's service territory to CSP. In
their application, the Companies proposed to begin the amortization of these regulatory
assets in 7A11 and complete the amortization over an eight-year period. The projected
balances at the end of 2010 to amortize are $120.5 million for CSI' and $803 million for
OP. AEP-Ohio asserts that these projected balances, or the value on June 30, 200B, were
not challenged by any party. To recover these regulatory assets, the Cotnpanies created a
RAC rider to be collected from customers in 2011 through 2018. The rider revenues will
be reconciled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex. 1, Exhibit DMR-5.
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Staff proposed that the eight-year amortization period proposai be deferred until
the Companies' next distribution rate case where all components of distrt'bution rates are
subject to review (Staff Ex. 1 at 4). AEP-Ohio responded that SB 221 authorizes single-
issue ratenaking related to distribution service, which is what it is proposing. AEP-Ohio
also notes that the only opposition to the Companies' proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies submit that StafPs preference to deal with this issue in a distribution rate case
is irrelevant and inconsistent with the statute

The Commission finds that the Companies have not demonstrated that the creatian
of the RAC rider in its proposed ESP, as a sirtgle-issue ratemaking item for distribution
infrastructure and moderniTation incentives, fulfills;- the requirea ►eats of SB 221 or
advances the state policy. Therefore, the Corivnis,sieat finds that the RAC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that the
consideration of the requested amortization of regulatory assets is more appropriate
within the context of a distribntion rate case where all distribution related costs and issues
can be examined collectively. Accordingly, the Commissi.on finds that AEP-Ohio's
proposed ESP should be modified to eliuunate the RAC rider.

3. Energy Ef6cienccy Peak Demand Reduction. Dernand Resnonse,
and Interruptible Capabdi.ties

(a) Energy Efficzeng and Peak Demand Reduction

Seckion 4928.66, Revised Code, requires the eleciri.c utilities to implement energy
efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of 3 percent, .5 percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utiiity during the
preceding three calendar years. This savings continues to rise until the cumulative
savings reach 22 percent. by 2025. Peak demand must be reduced by one pereent in 2009
and by.75 percent annuaIIy until 2018.

CSP and OP include, as part of their ESP, an unavoidable Energy Efficiency and
Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estunated annual
D5M program cost (including both EE and PDR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral on an annual basis via the
EE/PDR rider (Cos. Ex. 6 at 47-46).

(b) Baselines and Benchmarks

In the ESP, the Companies have established the baselines for meeting the
benchmarks for statutory compl4an.ce by weather normalizing retaB sales, exciuding
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eronomic development load, accounting for the load of former MonPower service
territory and the Ormet/Hannibal Real Fistate load, accounting for future load growth
due to the Companies' economic development efforts, and accounting for increased load
associated with tlie funds for economic development purposes pursuant to the order in
Case No. 04`169-BL-ORD (RSP Order)24 (Cos. Ex. 8 at 4; Cos. Ex. 2A at 4651). The
Companies contend that -its process is consistent with Sections 4928.64(B) and
4928.66(A)(2)(a), Revised Code. The Companies request that the methodology be adopted
in this proceeding so as to provide the Companies dear guidance with statutory
compliance mandates. Further, the Compatiies reserve their right to request additional
adjustments due to regulatory, econoxnic, or technological reasons beyond the reasonable
control of the Companies.

As to the calculation of the Companies' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-year period (2006 to 2008) artd is not truly
economic development. Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Companies' savings and
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-8,
Ex. GCS-1 and Ex. GCS-2). Staff recommends that C5P and OP make a case-by-case filing
with the Cornmission to receive credit for the energy savings and peak demand reduction
efforts of the electric utility's mercantile customers. Staff argues tfiat berause programs
like PJM's demand response programs are not committed far in6egration into the eletG[ic.
utilities' energy efficiency and peak reduction programs, such credits should not count
towards AEP-Ohio's annual beachmarks and retail customers who have such agreemerets
should not receive an exemption from AEPJOhio's energy efficiency cost recovery
mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non-residential customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AII'-Ohio service territories. Kroger proposes that, at the time
of the opt-out request, the customer would be required to self-certify or attest to AEP-
Ohio that for each facility, or aggregated f.a¢ilitie.s, the customer has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement
the cost-effective measures identified in the audit or analysis. Kroger argues that the
unavoidable rider penalizes customers who have implemented cost efficient DSM
measures. Kroger contends that this is consistent with the intent of Section
4928.66(A)(2)(c), Revised Code (ICroger Eac. l at 13-14).

IEU notes that the Commission has previously rejected a proposal similar to
Krogei's opt-out proposal with a demand tlireshold for mercantile customers in Duke`s

7A !n re Columbus Sout3rern Pawer Company and Ohio Paaer Cartpany. Case No. 04-169-EL-ORI], Opinion and

Order Qanuary 26,2005) (RSP Order).
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ESP case25 IEU urges the Commiacion, consistent with Section 4928.66, Revised Code,
and its determination in the Duke ESP case, to reject Kroger's request (IEU Reply Br. at
22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The IVIonPower load was not a load that CSP
served and would have lost, but for some action by C.S'I'. Therefore, we find that the
Companies' exclusion of the MonPower ioad in the energy efficiency baseline Is
inappropriate. The r'om++'+is-s+on does not believe that all economic development should
automatically result in an exclusion from baseline. On the other hand, we agree with the
Companies adjustment to the baseline for the Ormet load. We note that the Cotnpanies
and Staff agree that the impact of customer-sfted specific DSM mources wiIl be included
in the Companies' compliance benchmarks and adjusted for any existing resources that
had historic implication during the years 2006-2008. The Commission also recognizes that
Staff and the Companies agree thatthe appropriate approach would be for the Companies
to make case-by-case filings with the Commission to receive credit for contn'butions by
mercantile customers.

In regards to Krogefs recommendation, for an opt-out process for certain
commercisl or industrial customers, the Commission finds Kroger's proposal, as
advocated by Kroger witness Higgins, too speculative. It is best that the Commission
determine the inclusion or exemption of a mercantile customer's DSM on a case-by-case
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pet dxtent paM
the foIlowing:

Any mechanism designed to recover the cost of energy efficiency and
peak demand reduction programs urader divisions (A)(1)(a) and (b) of this
section may exempt mercantile customers that commit their demand=
response or other customar-sited capabili.ties, whether exdsting or new, for
integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction. progiams, if tlte commission
determines that that exemption reasonably encourages such customer to
commit those capabilities to those programs.

This provision of the statute pennits the Commission to approve a rider that exempts
mercantile customers who commit their capabilities to the electric utility. However, the
statute does not dictate a**++++imum consumption Ievel. For these reasons, the
Commission rejects Krogef s proposaL

25 In re Duke Energg Ohio, Inc., Case No. 08-920-EG65O, et aL, Opinion and Order (December 17, 2008)
(Duke HSP Order).
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(c) Energy Efficiemw and Peak Demand Reduction Pro am .

The Companies propose ten energy efficiency and peak demand reduction
programs that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working collaborative group of stakeholders.

As part of the Companies' enexgy efficiency and peak demand reduction plan, the
Companies propose to spend $178 miilion on the following programs: (1) Residential
Standard Offer Program, Small Commercial and Industriai Stendard Offer Program,
Commercial and Industrial Standard Offer Program; (2) Targeted Energy Efficient
Weatheri7ation Program; (3) Low Income Weatherization Program; (4) Residential and
Small Commercial Compact Fluorescent Lighting Pnogram; (5) Commercial and Industrial
Lighting Program; (6) State and Municipal Light Emitting Diode Prograay (7) Energy
Star® New Homes Program; (8) Energy Star® Home Appliance Program; (9) Renewable
Energy Technology Program; (10) Industrial Process Partners Program (Cos: Ex. 4 at 20-
22). OEG supports the Companies EE/PDR rider as a reasonable proposal (OEG Ex. 2 at
13). OFAE generally supports the Companies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Companies
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party administrator to manage prograzn
implementation (OPAE Ex. l at 16-17; OPAE/APAC &r. at 21-22).

Staff also generally approves of the Cornpanies' demand-side management and
energy efficiency programs. However, Staff notes that certain of AEP-Ohio's programs
are expensive and should be required to comply with the Total Resources Cost Test (Staff
Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendations (OCC Ex. 5 at 9). First, OCC conbends
that the Companies DSM programs for low-income residential customers are adequate
but should be available to all residential customers in Ohio. Second, OCC reccuntnends
that ABP-0luo work with Columbia Gas of Ohio, Inc., to develop a one-stop home
performance program in year two of the ESP, Third, OCC recomrnends that progixms for
consumers above 175 percent of the federal poverty level should be compefitively bid and
customers charged for services according to a sliding fee scale based on income. Fourth,
like Staff, OCC conteads that all programs should be evaluated for eost-effecteveness
pursuant to the Total Resource Cost Test. Finafly, QCC expresses concern regarding the
adnliu-iisttative costs of the programs, in comparison ta energy ef(iciency programs
offered by other Ohio utilities and recommends that the administrative cost of the DSM
program (administrative, educational, and marketing expenses) be defermined by the
collaborative, and limited to 25 percent of the program costs to enscue that#he majority of
the program dollars reach the customers (Id.).
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The Commission directa, as the Companies submit in their BSP, that the
collaborative process be used to contain administrative cost of the EE/PDR pragraums and
to ensure, with the possible exception of low-income weatherization programs, tliat al1
programs comply with the Total Resource Cost Test. We do not agree withOPAB/APAC
that a third-party aduiinistrator is necessary to act as a liaison between the Companies
and the coIIaborative. Thus, the Companies should proceed with the proposed EE/PDR
programs proposed in its ESP as justified by the market project study and as refined by
the collaborative.

(d) Interruptible Camacity

The Companies count their interruptible service towards their peak demand
reduction requirements in accordance with Section 4928.66(A)(2)(b), Revised Code. More
specifically, the Companies propose to increase the limit of OP's Interruptibde Power-
Discretionary Schedule (Schedule IRRD) to 450 Megawatts (MW) from the current limit
of 256 MW and to modify CSP's Emergency Curtailable Service (ECS) and Price
Curtailable Service (PCS) to make the services more attractive to customers. The
Companies request that the Commission recognize the Companies' ability to curtail
customer usage as part of the peak demand reductions (Cos. Ex.1 at 5-6).

Staff advocates that any credits awarded for the annual peak demand reduction
targets for the Companies' interruptible programs should only apply when actual
reductions occur (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be
counted toward AEP-Ohio s peak demand reduction as it is contrary to the intent of SB
221 to improve grid reliability and would be based on load under the control of the
customer rather than AEP-Ohio. Further, OCEA argues that the Companies would reap
an inequitable benefit from interruptible load (posslaly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to sell the load or avoid
buying additional power. OCEA contends that any such benefit is not pasaed 'on to
customers (UCFsA Br. at 102-103; Tr. VoL IX at 68-69).

The Companies argue that capacity associated with interruptible customers should
be counted toward compliance with, the requirements of Section 4928.66, Revised Code, as
the ability to inbexxapt is a significant demand reduction resource to AEP-Ohfo. Further,
the Companies state that interrnptions have a real impact on customers and the
Companies do not want to interrupt service when there is no system or market
requirement to do so (Cos. Ex. l at 6). The Companies note that Section 4928.66(A)(1)(b),
Revised Code, requires the electric utility to unplement pmgrams "des4gned to achieve" a
specified peak demand reduction level as opposed to "achieve° a specified level of energy
savings as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
admits that the plain meaning of "designed to achieve" and "achieve° are different (Tr.
Vol. VIII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy e.fficiency programs
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and peak demand reduction programs. As such, the Companies contend that Staff's
position is not supported by the language of the statttte and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource planning, interraptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. Finally, the Companies note
that the Commission defines native load as internal load minus interruptible load.26 For
these reasons, tlte Companies contend tbat their interruptible capacity should be counted
toward their compliance with the peak demand reduction benchinarks (Cos. Br. 114-115;
Cos. Reply Br. at 90-93).

Further, the Companies claim that interruptsble customers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their service
is actually curtailed. AEP-Ohfo notes that it includes such interruptlble service as a part
of its supply portfolio, unlike the PJM demand response programs, wldch is based on
PJM's zonal load. Therefore, P.EF-Ohio asserts there is no disparate treatment between
counting interruptible capabilities as part of peak demand reduction compliance
requirements and prohibiting retafl participation in wholesale PJM desnand reduction
programs (Cos: Reply Br. at 90-91). Further, as to OCEA's claims regarding interruptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argae that count9ng interruptible load fits squarely within the
stated intent of the statute that programs be "designed to achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the customei's control of interraptible load argument, the Companies note that the
cuskomer has a choice to "buy through" to obtain replacement power at market priaes ta
avoid curtailment and in such situations the Companies' supply portfolio is not affected.
Regarding OCEA's assertion that the Companies might benefit from the assoriated
interrnption, AEP-Ohio acknowledges that off-system sales are indirecdy possible, as are
other circumstances, based on the market prim Nonetheless, AEI'-0hio argues that swh
does not alter the fact that .AEP-Ohio's retail supply obligation is reduced and the suppty
portfolio is not accessed to serae the retafl customer. Accordingly, AEp-0hio esserta that
interraptible tariff capabilities should count toward the Companies' peak demaad
reduction compliance requirements.

The Commission agrees with the Staff and OCEA that interruptible load should
not be counted in the Companieg' defiermination of its EE/PDR compliance requirenuents
unless and until the load is actually infierrupbed. As the Companies recognize, it is
imperative, with regard to the FJM demand response programs, that the Companies have

26 See proposed Rule 490155-01((1), O.A.C., Ia the Matder of the Adogtioxi of Rules J6r Atftmaiitt and
Rehe,crrBTe Ereeesgy Techsologeea and Rffmrars, and Emmoa Ccmhd IEep ortisg Reqxirerrrenls, arnd Awss&Lvt
of CAaplers 490152, 49035-3, 49A1:B-5, and 4901:5-7 of fhe Ohio Adminrshatioe Code, Prasaartt to Chapw
4928, Reniscd Code, to Implemenf Senate BxZ! No. 221, Case No. OB-998-ELARD (Green Rules).
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some control or commitment from the customer to be included as a part of AEP-Ohio's
Section 4928.66, Revised Code, compliance requirements.

Further, the Commission empliasazes that we expect that applications filed
pursuant tn Section 4928.66(A)(2)(b), Revised Code, to be initiated by the eleclric utility
only when the circumstnces are justifred. At the time of such filing by an electric utffity,
the Commission wiE determine whether the etectric utilify's continued compliance is
possible undet the circumstances.

4. Economic Uevelopment Cost Recover,y Rider and the Partnershiv
with Ohio Fund

The Companies' ESP application includes an unavoidable Economic Devetoprnent
Rider as a mechanism to recover costs, incentives and foregone revenue associated wiffi
new or expanding Commission approved specfal arrangements for economic
deveIopment and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarberly filings. In addition, the Companies propase the
development of a"Partnership with Ohio" fund from shareholders. The fund would
consist of a $75 million commitment, $25 million per year of the ESP, from shareholders.
The Companies' goal is for approximately half of the fund to be used to provide
assistance to Iow-income _customers, including energy efficiency programs for such
customers, and the balance to be used to attract and retain business development within
the AEP-Ohio service area (Cos: Ex. l at 12; Cos. Ex. 3 at 15-16; Cos. Ex. 6 at 49; Tr. VoL III
at 115-119).

OCC propo,ses that the Commission continue its policy of dividing the recovexy of
forgone revenue subsidies equally from AEP-Ohio's shareholders and custromers or
require shareholders to pay a larger percentage. Further, OCC expresses some eoncern
that the rider may be used in an anti-competitive mannPr as it is not likely that incentives
and/or discounts will be offered to shopping customers. To address OC'Cs
anticompetitive concerns, OCC proposes that the Conunission make the economic
development rider avoidable or establish the charge as a percentage of the customer's
entire bill rather than a percentage of distribution charges. OCC also recommends that all
parties participate in the initial and annual review of the economic development contracts
and that, at the annual review, if the customer has not fulfililled its obligation, the
arrangement be cancelted, the subsidy paid back, and the Companies directed to credit
the rider for the discounts (C1CC Fx.14 at 4-8; OCEA Br. at 104-106).

The Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
arrangements for economic development and, thus, OCCs reoommendation to continue
the Commission's previous policy is misplaced. Further, the Companies note that the
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Commission's approval of any special arrangement will include a public interest
determination. Thus, the Companies argue that OCC's recommendation for all parties to
initially and annually review economic development arrangements is urmecessary,
bureaucratic and burdensome, and should be rejected. The Companies contend that
economic development and fall recovery of the foregone revenue for economic
development is consistent with SB 221 and a significant feature of the Compani& ESP,
which should not be modified by the Commission (Cos. Br. at 132).

The Connnission finds that OCCs concerns are unfonnded and unnecessary at this
stage. The Commission is vested with the authority to review and determine whether or
not economic development arrangements are in the public interest. OCC's request is
denied.

OPAE and APAC argue that the Companies have not provided any assmrances that
the $75 milfion will be spent from the Partnership with Ohio fund if the Commission
modifies the ESP and fails to state how much of the fund will be speat on low-incorne, at
risk populations (OPAE/APAC Br. at 19-20). The Compardes subrnit that, if the ESP is
modified, they can then evaluate the modified ESi.' in its entirety to determine whether
this fund proposal contained in the ESP requires elimination or modification (Tr. Vol. III
at 137-138; Tr. Vol. X at 232-233).

While the Parlnership with Ohio fund is a key component of the ecea►oaniic
development proposal, in light of the modiffcations made to the ESP pursuant to this
opmion and order, we find that the Companie9' sbatPlioIders should fund the Partnership
with Ohio fund, at a rninimum of $15 million, over the three-year ESP period, with all of
the funds going to low-income, at-risk customer programs. Accordingly, we direct AEI'-
Ohio to consult with Staff to administer the program established herein.

C. Line Fxtensions

In its ESP, AEP-Ohio proposes to modify certain existitng line extension policies
and charges included in its schedules (Cos. Ex.1Q at 5-14). Specifically, the Companies
requested a mod ification to their definition of line extension and system.improvecnents, a
continuation of the up-front payment concept established in Case No. 01-2708-EIrC()IP
an increase in the up-front residential line extension charges, implementation of a
unifarm, up-front line extension charge for all nonresidential projects, the elimination of
the end use customei's mcutthly surcharge, and the eliminafion of the alternative
construction option (Id. at 3-4, 6-7,10-12).

27 In the MaEfer of the Commission' s Innesfigation into the Poliaes and Procedures of Ohio Power ComFimy,
CnIurnbus Sontliene Faura G'mnfs¢ny, The Cleueiand Electrrc IRuminafing Conrprmy, ONio F.dison Cmnpmey, 4Yre
Toledo Edismt Conapeny mad Monongmhelra Ymoer Cornpsny Reg¢rding the InstaIIatiun of Nen Line Extensions,
Case No. 01-2708-EGCOI, et aL. Opinion and Order (November 7, 2001):
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Staff testified that distributicarrelated issue.s and costs, such as those related to line
extensions, be elcamined in the context of a distribution rate case (Staff Fsx.13 at 4). IEU
concurred with Staff's position (IEU Br. at 25). OCC also agreed and added that AEp
Oliio should be required to demonstrate in that rate proceeding that its costs related to
Iine extensions have substantially increased, thereby jusEifying AHP-Ohio's proposed
increase to the up-front residential line extension charges (OCEA Br. at 87).

Per SB 221, the Commission is required to adopt uniform, statewide line extension
rules for nonresidential customers within six months of the effective date of the law. The
Commission adopted such rules for nonresidential and residential customers on
November 5, 2008.28 Applications for rehearing were fifed, which the Commission is stiu
considering. Accordingly, the new line extension rules are not yet effective.

The Comrnission finds that AEP-0hio has not dentionstrated that its proposal to
continue, in its SSP, its exdsting line extensi.on policies regarding up-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefore, in
light of the SB 221 mandate that the Commission adopt statewide lim extension rules tlut
wilI apply to AEP-Ohio, we do not believe that it makes sense to adopt a unique policy for
AEP-CQhio at ihis time. As such, the Companies' ESP should be modified to elia ►inate the
provision regarding Iine extensions, which would have the effect of also eWainating the
attemative construction option as requested by the Companies. AEP-Ohio is, however,
directed to account for all line extension expenditures, excluding premium services, in
plant in service until the new Iine extension rules become effective, where the recovery of
such will be reviewed in the oontext of a distriWtion rate case. The Companies may
continue to charge customers for premium servioes pursuant to their cdsting practices.

V. TRA.NSMISSION

In its ESP, the Companies requested to retain the current TCRR, except the

marginal. loss fuel credit will naw be refIected in the FAC instead of the TCRR. We .

concur with the Companies' request. We find the Companies; request to be consistent
with our determination in the Companiea' recent TCRR Case,29 and thus, approve the
TCRR rider as proposed by the Companies. Additionalfy, as contemplated by our prior

order in the TCRIt Case, any overrecovery of transmission loss-related costs, which has

78 See In tke Matter of flu Commiseios's Revieto of Chuptars 490I1-9, 4901:I-10, 49tII:1-21, 4902:1-22, 4901:I 23,
49011-24y and 490I:I25 of tbe Ohio Adnzinestratine Code, Case No. 06-658-EIAftD, Flnding and Order
(November 5. 2008), Entry on Rehearing (Decembez 17,2008) {06-(53 Case).

29 In the Matter of ihe Appticetiaai of Coturrrbes Sautlbern Power Compmry and Ohio Pmuer Compsny to Adjust

Eac6 Company's TraxsmfssTon Cost Recouay Rider, Case No. 08-1202HL•i3NC, Finding and Order
(December 17, 2U0B) (rCRR CG'ise).
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occnrred due to the tiaring of our approval of the Companies' FSP and proposed FAC,
stiall be reconciled in the over/underrecovery process in the Companies' next TCRR rider
update fil,ing.

VI. OTHER ISSUES

A. Corporate Sevaratian

1. Functionat ftaration

In its ESP application, AEP-Ohio requested to remain fnnctionaEly separated for the
term of the ESP, as was previously authorized by the Commission in the Companfes' rate
stabilization plan proceedine pursuant to Section 4928.17(C), Reviseti Code (Cos. App.
at 14; Cos. Br. at 86). The Companies also requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmiseion assets
and that upon the expiration of functional separation, the Companies would sell or
transfer their generation assets to an affiliate (Id.).

Staff testified thHt the Companies' generating assets have not been stractisraIly
separated from the operating companies (Staff fiac 7 at 2-3). Staff also reeommertded that,
in accordance with the recently adopted corporate separation rules issued by the
Commission in the SSO Rules Case,31 the Companies should file for approval of their
corporate separations plan within 60 days after the rules become effpctive. Furthetmore,
Staff proposes that the Companies corporate separation plan should be audited by an
independent auditor within the first year of approval of the ESP, the audit should be
funded by the Companies, but managed by Staff, and the audit should cover compliance
with the Commission s rules on corporate separatim (Staff Ex. 7 at 3-4). No party
opposed AEP-Ohia s request to remain functionally separate.

Accordingly, the Commission finds that, while the ESP may move forward for
approval, as noted by Staff, in accordance with our recently adopted rules in the SSO
Rules Case, the Cornpanies must file for approval of their corporate separation plan
within 60 days after the rules become effective.

3o

31

In re Columbus Soufhern Power Company mrd Ohfo Pwcer Compm+y, Casa No. 04A69-EIrUNC, Optnion and
Order at 35 (lanuary 26, 2D(15).
In the Matter of the Adoption of Rnles for Stanrlatd Semke Offer, Corporate Seprration, Rrasondle
Anangements, and Trnasmtssion Riders jbr E[eclric Utilities Purszumt to Sectivns 4928.14, 492817, and
4905.32, Revised Code, as amended by Amended Substiheta Senate Br7! No. 222, Case No. W-777-$L-URD,
Finding and Order (Sep6ember 17, 20U6}, and F`sudry on Rehearing (February 11, 2( ►U9) (9S0 Rules Case).
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2. Transfer of Generatutg Asseis

The Companies request authorization for CSP to sell or transfer two recently
acquin:d generating facilities (Waterford Energy Center and the Darby IIectric
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the curren# rates) (Cos.
Ex. 2-A at 42; Cos. Ex. 2-B at 20). CSP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2f105, which has a generating capacity
of 821 MW (Cos. App. at 14). On April 25, 2007, CSP purchased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 480 MW and a summer capacity of approxima6ely 450 MW (Id.). Although
AEP-Ohio is requesting authority to transfer these generating assets pursuant to Section
4928.17(E), Revised Code, CSP Yias no immediate pIaxss to sell or transfer the generafing
facilities. If AflPd?hio obtains author3zation to sell these gemratmg assets through thfs
proceeding, AEP-Ohio wiIl notify the Commission prior to any ssv.ch transaction (Id. at
15).

Through its application, the Companies also notify the Commission of their
contractual eniitlements/arrangements to the output from the Ohio Valley Electric
Corporation generating facilities and the. Lawrenceburg Generation Station that the
Companies intend to sell or transfer in the future, but argue that any sale or transfer of
those entitlements do not require Commission authorizat3on because the entitlements do
not represent generating assets wholly or partly owned by the Companies pursuant to
Section 4928.17(B), Revised Code (Id.).

The Companies argue that, if the Commission does not grant authorization to
transfer these plants or entitlements, then any expen5e related to the planis or
entitlements not recovered in the FAC should be recovered 'ni the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos. Ex. 2 B: at 20-21). A8p-Ohio states that this rate
recovery would include approximately $50 million of carrying costs and expenses related
to the Waterford Snergy Center and the Darby EYectric Generatiag Station annualiy, and
$70 million annually for the contract entitlements (Id.).

Staff witness Buckley testified that, while Staff does not necessarily disagr.'ee with
the proposal to transfer the Waterford Energy Center and the Darby Electric Generating
Station facilities, Staff believes that the transfers could have a potential finanaal and
policy impact at the time of the transfer (Staff Ex. 7 at 3). Thus, Staff recommended that
the Companies file a separation appllcation, in accordance with the Con4mission's S90
rukes, at the time that the transfer will occur ¢d). Several other parties agree that, in the
absence of a current plan to sell or transfer, the Cornmission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4928.17(E), Revised Code, at the time of the actual sale or transfer
(OCEA Br. at 100; IEU Br. at 26-27; OEG Br. at 16).

The Coma►ission agrees with Staff and the intervenors that the request to transfer
the Waterford Energy Center and the Darby Btectric Generating Station faci7ities, as well
as any contractual entitlements/anangements to the output of certain facilities, is
precnature. AEP-Ohio should file a separate application, in accordance with the
Commission's ruies, at the time that it wishes to sell or hansfer these generation facffities.
The Commission, however, recognizes that these generating assets have not and are not
included in rate base aiut, thus, the Cou ►panies cannot collect any expenses related
thereto, even if the facilities or contractual outputs have been used for the benefit of Ohio
cvstomers. If the Comm.ission is going to require that the etectric utilities retain these
generating assets, then the Commission should also allow the Companies to recover Ohio
customers' jurisdictional share of any costs associated with maintaining and operaiing
such facilities. Accordingly, we find that while the Companies sti11 own the generating
facilities, they should be allowed to obtain recovery for the Ohio customers' jurisdictional
share of any costs associated therewith. Thus, we believe that any expense related to
these generating facilities and contract entitlements that are not recovered in the FAC
shall be recoverable in the non FAC portion of the generation rate as proposed by the
Companies. The Commission, therefore, directs AEP-Ohio to modify its HSP consistent
with our detennination herein.

B. Possible EarIy Plant Closures

The Companies include as a part of their application in these cases a request for
authority to establish a regulatory asset to defer any unanticipated net cost associated
with the early closure of a generating unit or units. The Companies assert that, during the
ESP period, generating units may experience failures or safety issuea that would prevent
the Companies from continuing to cost-effectively operate the generatiaat unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App. at 18-19; Ces. Ex. 2-
A at 51-52). The Conmpanies request authority to include net early closure cost in Account
1823, Other Regulatory Assets. In the event of an unanticipated shut dowrn, the
Companies state they will timeiy file a request with the Commission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App. at 18-19; Cos. Ex 6 at 25-26). The Compardes also request authority to come
before the Commission to determine the appropriate treatment for accelerated
depreciation and other net early closure costs in the event that the Companfes find it
necessary to close a generation plant earlier that otherwise expected (earlier than
anticipated shut down) (Cos. Ex. 6 at 28).
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OCEA posits that the Companies' request for accounting treatment for early plant
cIosure is wrong and shoutd be rejected. OCEA reasons that the plant was included in
rate base under traditiomal ratemalcing regulation to give the Companies the opportunity
to earn a return on the investment and the Companies accepted the risk that the plant
might not be fully depreciated when it was removed from seavice, OCEA asserts it is not
appropriate to guarantee the Companies recovery of their investment. If the Commission
determines to allow the Companies to establish the requested accounting tteatmectt,
OCEA asks that the Conunission adopt the Staff's "offset" recomrnendation (OCEA Br. at
102).

Staff argues that the value of the generation fleet was determined in the
Companies' ETP cases,32 wherein, pursuant to the stipulatfon, AEP-Ohio agreed not to
impose any lost generation cost on switching custoa ►ers during the market development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies' fleet was not stranded. Accordingly, Staff opposRS the Cbmpanies''
requests to impose on customers the cost or risk of uneconomic plants without aacounting
for the offset of the positive economic value of the rest of the Coanpanies' generation
plants (Staff Ex. I at 8).

Based on the record in this proceeding, the Cmmnission is not convinced that it is
appropriate to approve the Companies' request for recovery of net cost associated with an
unanticipated shut down. Despite the arguments of the Companies to the contrary, we
are persuaded by the argnments of the Staff that there may be offsa:tting positive value
associated with the Companies gexier'ation fleet Accordingly, while we will grant the
Companies the authority to establish the accounting mechanism to separate net early
closure cost, the Conzpanies must file an application before the Conindssion for recovery
of such costs. Accordingly, this aspect of the Companies` ESP application is denied. As to
the Companies' request for authonity to file with the Commission to de6ermine the
appropriate treatment associated with an earlier-than-anticipaied shut down, the
Commission finds this aspect of the application to be reasonable and, accordingly, the
request should be granted.

C. PIIyI Demand Resportse Programs

Through the ESP, the Companies propose to revise certain tariff provisions ta
prohibit customers receiving SSO from participating in the demand respanSe programs
offered by PJM, either directly or indirectiy through a third-party. Under the PJM
programs retaii customers can receive payment for being available to curted even if the

32 In the Mattor of the ApplicaHons ojCor um6us Souflum Pomer Cmnpany and Ohio Pmaer CompanyforApAmal
of TFrefr Electnc Trarssifioa Ptans und jor Receipt of Trensitiott Reenues Case Nas. 99-17294-E1-SPP and 44-
1790-ELSPP.Opininn and Order at 15-18 (SepEember 28, 2000).
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customer's service is not actualiy curtailed. AEP-Ohio argues that allowing its retail
customers receiving SSO to also participate in PJM demand response programs is a no-
win situation for AHP-Ohio and its other customers and inconsiskent with the
requirements of SB 221. The Companies contend that PJM demand response programs
are intended to ensure the proper price signal to wholesale customers, not to address
retail rate issaes (Cos. Ex. 1 at 5-7). AEP-Ohio argues that retail custom.ers should
participate throngh A8P-Ohio-sponsoxed and Commission-approved programs. The
Companies contend that FERC has granted state commissions, or- more precisely, the
"re3evant electric retail regulatory authorlty," the authority to preclude retail castamer
participation in wholesale demand response programs. 617)iaiesate Competiteon in Regrons
with Organized Electric Markets (Docket Nos. RM07-19-OQO and AD07-7-000),125 FERC q
61,071 at 18 CFR Part 35 (October 17,2008) (Final Rule) (Cos. Br. at 119)

AEP-Ohio notes that it has consistently challenged retail custoxners" abBity to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail participants should not be
surprised by the Companies' position in this proceeding (rr. Vol. IX at 212). AEP-Ohio
argues that Ohio businesses participatirig in PJM's demand response programs have not
invested their own capital or assets, taken any financial risk, or added any value to the
services for which they are being compensated through PJM. The Companie,s assert, as
stated by Staff witness Scheck, that the P]M demand response prograrms cost ABP-Ohio's
other customers as the load of such PJM program participants continues ta connt toward
the Companies Fixed Resource Requirements (FRK) option and such cost is reflected in
AEP-Ohio's retail rates (Tr. Vol. VIII at 165-166). Further, the PJM program
particfpant/custonrnei's ability to interrupt is of no use to AEP-Ohio, as the Companies
claim that PjM's curtailment request is based on PJIvI's zonal load and not AEI'-0hio's
peak load (Cos. Br. at 122-123).

The Companies reason that SB 221 includes a process whereby mere.az►tite
customer-sited resources can be committed to the utility to comply with the peak demand
reduction benchmarks as set forth in Section 4928.66(A)(2)(d), Revised Code. Further,
AEP-Ohio argues that it is unclear how the interruptiMe capacity of a customer
participating in PJivl's demand response program can count toward the Companies'
benchmarks without being under the control of the Companies and "designed to achfeve"
peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the PJM demand response prograxn is allowed, PJM will be in direct
competition with the eleclxic d;stribution companies` efforts to comply with energy
efficiency and peak demand reducfion benchmarks and thus, render the mercantile
customer commitment provisions largely ineffective. For these reasons, ABP-Ohio states
that it should incorporate parlicipation in PJM's demand response programs through
AEP-0hio and AEF=Otuo would then be in a position to pass some of the economic
benefits associated with participation in PjM programs on to retail customers through
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complementary retail tariff programs and to pursue niercantile customer-sited
arrangements to achieve benclunerk compliance, t.hus allowing the Companies to avoid
duplicate supply costs (Cos. Br. at 124126).

This aspect of the Companies' ESP proposal is opposed by Inbegrys. OMA,
Comrn.erciai Group, OEG, arul IEU. Most of the intervenors contend that AEP-Ohio, in
essence, considers retail customer participation in PJM programs the reselliag of power
provided to them by AEP-Ohio. InEegrys makes the most cotnprehensive arguments
opposing AEP-Ohids request for approval to prolu'bit customer participation in the PJM
demand response programs. Integrys argues that 18 C.F.B. 35.28(g) only pernuts this
Commission to prohibit a retail customer's participation in demand response programs at
the wholesale Ievel through law or n o+tation. Section 18 C.F.IL. 35.28(g) states:

Each Commission-approved independent system operator and regional
transmission organization must permit a qualified aggregator of retail
customers to bid demand response on behalf of retail customers directly
into the Commission-approved independent system operator's or regional
transmission organization's oiganized markets, uttles,s the laws and
regulations of the reTeasrit electric retuit regu2atory autlwrity aMr-gfy do nat
permit a rettal customer to participatte. Pmpfiasis added.]

Thus, Integrys reasons that a ban on paiticipation in wholesale demand response
progiams through AEP-0hio's tariff is not equivalent to an act of the General Assembly
or rule of the Commission. Accordingly, Integrys reasons that any attempt by the
Commission to prohibit participation in this proceeding is beyond the authorij granted
by FERC and will be preempted. Fvrther, Integrys and Camstellation argue that AEP-
Ohio has failed to state under wliat authority the Cornxnission could bar customer
participation in PjM's demand response and reliability programs. ConsiRllation and
Integrys posit that it is not in the public interest for the Commission to approve the
prohibition from participation in such prograins (Constellation Br. at 10-23; Constellation
Ex. 2 at 18; Integrys Fx. 2 at 15; Integrys Br. at 2).

Even if the Commission concludes that it has the authority to grant AHP-Ohio`s
request to revise the tariff as requested, Integrys asserts that the Companies have not met
their burden to justify prohibiting participation in PJM demand response programs.
Integrys asserts that the request is not properly a part of the ESPapplications and should
have been part of an application not for an increase in rates pursuant to Section 4909.18,
Revised Code. Nonetheless, Integrys concludes that under Section 4928.143 or Section
4909.18, Revised Gode, the burden of proof is on the electric utility company to show that
its proposal is just and reasonable.
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The Companies, according to Integrys and the Commercial Group, have falled to
present any demonstration that the Companies' programs are more beneficial to
customers than the PJM programs. On the other hand, Integrys asserts that the PJ1Vl
programs are more favorable to custorruers than the programs offered by AEP-Ohio as to
notification, the number of curtailments per year, the hours of curtailmerits, payments
and payment options, and penalties for non-compliance {Integrys Ex. 2 at .10-12;
Commercial Group Br. at 9). In addition, certain interveners note, and the Companies
agree, that F]M has not curtaited any customers since ^.4EP-Ohio joined PJM (Tr. VoI. Df at
48). Furthermore, the intervenors contend that participation in the demand respoarse
programs provides improved grid reliability and improved efficiency of the market due
to competition (Integrys Ex. 2 at 8).

Integrys also notes that the Ohio castomerr receive significant financial benefits
from load serving entities beyond Ohio (Tr. Vol. IX at 52-52, 118). Integrys argues thafi
AEP-Ohio wishes to ban customer partuipation in wholesale demand response program.s
to facilitate the increase in OSS of capacity to the benefit of the Companies' shaxeholders.
Integrys reasons that because AII'-Ohio can count load enrolled in its interrnptible
service offerings as a part of the P'JM ILR demand response program, the Companies wM
receive credit against its FRR commitment. The Compardes, according to Integrys, hope
that additional load will come from the customers currently parficipating in PJM's
demand response programs in Ohio (rr. Vol. IX at "; Integrys Br. at 20-22). Integrys
proposes, as an alternative to prohibiting customer participation in wholesale demand
response programs, that the Commiasion count participatiom in the programs Eowards
AEP-Ohio's peak demand reduction goals in accordanoe with the requirements of Section
4928.66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response programs, or the electric services company could be required
to register the committed load with the Commissiom.

Furthermore, Integrys reasons that the Commission can not retroactively interfecre
with existing contracts between castomers and the customer's electric service provider in
relation to the commitment contracts with PJM. With that ifl mind and if the Commission
decides to grant AEP-Ohio's request to prohibit participation in wholesale demand
response programs, Integrys requests that customers eurrently committed to parlicipate
in PJM programs for the 2008-2009 planning period and the 2009-2010 planning period be
permitted to honor their commitments (Iritegrys Br. at 27-28).

Integrys argues that the Companies' claim that taking SSO and participating in a
wholesale demand response program is a resale of power and a violation of the terms and
conditions of their tariffs is misplaced. Integrys opmes that there is no actual resale of
energy, but, instead, there is a reduction in the cusfiomefs consumpflon of energy upon a
call from the regional transmission operator (in this case, PJNR). The customer is not
purchasing energy from AEI'-0hio, so any energy purchased by AEP-Ohio can be
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transferred to another purchaser. Thus, Integrys asserts that AEP-Ohio's argument
regarding participat•ion in a wholesale demand response program is fiction and not based
on FERCs interpretation of participation in such programs. Finally, Integrys contends
that AEP-Ohio's proposal is a violation of Section 4928.40(D), Revised Code, as such
prohibits electric utilities from prohibiting the resale of electric generation service.

The Commercial Group asserts, that because AEI'-Ohio has not performed any
stndies or analyses, the Companies' assertion that wholesale demands response prograins
must be different from a demand response program offered by AEP-Ohio is unsupported
by the record (Tr. VoL IX at 47). The Commercial Group requests that the Coinpanies be
directed to design energy efffciency and demand response programs that incorporate all
available programs (Commercial Group at Br. 9).

OEG argues that, to the extent there are real benefits to the Companies as weII as to
their,retail customers in the form of improved grld reliability, AII'-Ohio should be
required to offer P]M demand response programs to its large industrial customers by way
of a tariff rider or through a third-party supplier (OEG Ex. 2 at 13). IECJ adds that the
Companies currently use the capabilities of their interruptible custamers tn assist the
Companies in satisfying their generation capacity requ=*p**+ents to P)M. According to
IEU, SB 221 gives mercantile cusi•omers the option of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies' portfolio
(IFi7 Ex. 1 at 12).

Constellation argues that AEI'-Ohio's proposal violates Section 492820, Revised
Code, and the clear intent of SB 221. Further, Consteltation argues that appraving .° ►EP
Ohio s request to prohibit Ohio businesses from conservation programs during this
pexiod of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses' must compete are able to participate in the PJM progratns:
As such, consistent with the Commission's decision in Duke's ESP case (Case No. 08-920-
ELSSO, et al.), Constellation encouragea the Commission to reject AII.'-Ohio s request to
prohibit S90 customers from participating in PJM demand response programs and give
Ohio's business customers all avaiIable opporhuuties to reduce demand, conserve energy,
and invest in conservation equipment (Constellation Br. at 23). OMA supports the c3aims
of Constellation (OMA Br. at 10).

First, we will address the claims regarding the C^*^*^tss+un's authority, or as
cIaimed by Integrys, the lack of authority, for the Commissinn to determine whether or
not Ohio's retail customers are pe.rmitted to participate in wholesale demand response
ptograms. The Commission finds that the General Assembly has vested the Commission
with broad authority to address the rate, charges, and service issues of Ohio's public
utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Commission the entity to which FERC was referring in the Final Rule when it referred to
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the "relevant electric retail regulatory authority." We are not convinced by integiys`
arguments that a specific act of the General Assembly is necessary to gant the
Commis.sinn the authority to detexsnine whether or not Ohio's retail customers are

pernutted to participate in the RTO's demand response programs.

Next, the Conunissicn acknowledges that the PJM programs offer benefits to
program participants. We are, however, concerned that the record indicates that PJM
demand response programs cost AEP-Ohio's other customers as the load of AEP-Ohio's
FRR and the cost of ineeting tluat requirement is reflected in ABP-Ohio's retail rates.
Finally, we are not convinced, as ABP-0hio argues that a custonier's pacticipation a ►
demand response programs is the resale of energy provided by AEP-Ohio. For these .
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to Ohio ta.tepayess to determine whether
this provision of the ESP will produce a significant net benefit to AEP-Ohio consumers.
The Commission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which wt'Il be established pursuant to a subsequent entry. AZthough
we are not making a deter.mination at this time as to the appropriateness of such a
provision, we direct AEP to modify its IBSP to eliminate the provision that prohibits
participation in PJM demand response programs.

D. Inteerated Gasification Combined Cvcle (IGM

hi Case No. 05-376-h'I.d7NC, the Commission'conduded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the design,
construction, and operation of an IGCC generating plant where that plant fulfills AEP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies' application.33 Applications for rehearing of the
Commission's IGCC Order were timely filed and by entry on rehearing issuecl June 28,
2006, the Commission denied each of the applications for rehearing (IGCC Rehearing
Entryj. Further, the IGCC Rehearing Entry conditioned the Commission`s approval of the -
application, stating that: (a) all Phase I costs would be subjeet to subsequent audit(s) to
determine whether such expenditurns were reasonable and prudently incurred to
construct the proposed IGCC facility; and (b) if the proposed IGCC facilit5' was not
constructed and in operation within five years after the date of the entry on rehearing, aIl
Phase I charges collected must be refunded to Ohio ratepayers with interest.

In this ESP proceeding, AEP-Ohio witness Baker testified that, although the
Companies have not abandoned their interest in constructing and operating an IC'3CC
facil3ty in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construction
and operation of an IGCC facility. As AEP-Ohio interprets SB 221, the Companies may be

33 1a re Coiarn6us SouUoern Pouer Company and Ohfo Ponff Company. Case No: 05,376-hZrUNC, Opudnn and
Ordes (Aprfl 10, 2006) (IGCC Order).
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required to remain in an ESP to assure an opportunity for cost recovery for an IGCC
facility; the construction work in process (CWIP) provision which rc.̂ quires the facility to
be at least 75 percent complete before it can be included in rate base; the limit on CWIP as
a percentage of total rate base which the witness contends causes particular tutontainties
since the concept of a generation rate base has no applicabifity under SB 221; and the
effect of "mirror CWIP" (Cos. Ex. 2-A at 52-56). The Companies assert that not only are
these barriers to the construction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and dean coal techno.Iogy,
such as an IGCC. FinaIIy, the Companies' witness notes that, since the tme the
Companies proposed the IGCC facility, CSP has acquired additional generating capacity.
Accarding to Company witness Baker, the Comparnes hope to work with the Governoi s
administration, the General Assembly, and offier interested parties to enact Ieolation
that will make an IGCC facility in Meigs Connty a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the e)isting requirement that electric
utilities must satisfy to earn a return on CWIP and, since the Companies do not ask for the
Commission to make any determinaflon in this proceeding or at any definite time in the
future as to the IGCC facility, the Commission should take no action on this issue (OCEA
Br. at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Commission's IGCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Commission. Furcher, as OCEA asserts, there does not
appear to be any request from the Companies as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rale, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding.. We wiIl address the matter as part of the
pending IGCC proceeding.

E. Alternate Feed Service

As part of the ESP, the Companies propose a new alternate feed service (AFS)
schedule. For customers who desire a higher level of reliabiliiy, a seoond distribution
feed, in addition to the custoamer's basic service, will be offered. Existing AEP-Ohio
customers that are currently payiag for AIS will continue to receive the service at the
same cost under the proposed tar3ff. Existing customers who have AFS and are not
paying for the service will continue to receive such service until AEP-Ohio upgrades or
otherwise makes a new iavestment in the facilities that provide AFS to that customer. At
such time, the customer wi11 have 6 months to decide to discontinue APS, take partial
AFS, or cont¢tue AFS and pay for the service in accordance with the effective fariff
schedule (Cos. Ex.1 at 8). While OHA supports the implementation of an AF5 schedule
offering with dearly defined terms and conditions, OHA takes issue with two aspects of
the AFS proposal. OHA witness Solganick testified that it is his understanding that the
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customer will have six months after the customer is noti#'ied by the company to make a
decision (OHA Ex. 4 at 15). However, OHA witness Solganick advocated that six months
was insufficient because critical-use customers, like hospitals, require more lead ti}ne to
evaluate their electric supply infrastructure and needs (Id.). As such, he argued that 24
months would be more appropriate for planning purposes (Id.). Moreover, OHA argued
that, because this issue involves the overall management and cost of operating AER
Ohio s distribution system, the Commission should defer consideration of the proposed
AFS until AEP-0hio's next distn'bution rate case where there will be a more deliberate
treatment of the issue as oppoxd to this 150-day proceeding (OHA Br. at 23). OHA
believes that a distribution rate proceeding would better ensure that the underlying rate
structure for AFS is correet, similar to the argument for deferring decision on other
distribution rate issues presented in this ESP proceeding (Id_). Staff and IEU also agree
that the issue should be addressed in a distribution rate case (Staff Bx.1 at 4; IEU Fac.10 at
11). However, IEU further recommends that the Commission deny the Companies'.
request because it is not based on prudently incurred costs (IBLJ Br. at 25-26).

The Companies rntort that, while they may have some ftexibility as to the notice
provided customers, such notice is Iimited by the Companies' planning horizon for
distribution facilities and the lead time required to complete eonstraction of npgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while more than 6
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circumstances, would not facilitate the constraction of complex facilities (Id.).
Nonetheless, the Companies stated that they will commit to 12 months notice to existing
AFS customers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of their proposed AF5 schedule to some future
proceeding, stating that the proposed AFS tariff codiFies mating practices enrrentiy be9ng
addressed on a customer bytvstomer contract addendum basis (Td.). Further, the
Companies argue that IEIJ has not presented any basis to support the implication that the
AFS schedule wilI recover imprudently incurred costs (Id. at 123). T1ms, ABP-Ohio
contends there is no good reason to delay implementation of the AES schedule with'the
understanding that the Companies wiIl provide up to 12 months notice to existing
customers (Id. at 122-123).

As previously noted in this order in regards to other distribution rate issues, the
Commission believes that the establishment of various dist.ribution ridess and rates,
inctuding the proposed new AFS schedule, is best reviewed in a distribution rate case
where all components of distribution rates are subject to review.

F. Net Emergy Meterine Service

The Companies' ESP application includes several tariff revisions. More
specificatly, the Companies propose toelim9nate the one percent Iimitation on the total
rated generation capacity for custumer: genera.tors on the Companies' Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NEMS-H). The Companies note that, at the time the ESP application was fited, they had
filed a proposed tariff modification to the NEMS and Miniunum Requirements for
Distribution System Interconnection and Standby Service in Case No. 05-1500-8GCY?I.34
The Companies state that upon approval of the modifications filed in 05-1500, the
approved modificaiions will be incorporated into the tariffs filed in the F5P case (Cos. Sx.
1 at li-9).

OHA identifies two issues with the Companies proposed N£sPvLS-H sdtedule.
First, OHA asserts the conditions of service are unduly restrict3ve to the extent that
NEMS-H requires the hospital customer-generatoa's facility must be owned and operated
by the customer and located on the costomer-generatof s premises. OHA asserts that this
requirement prevents hospitals from benefiting from economies of scale by utilizing the
expertise of distributed generation or cogeneration companies, centralized operation and
maintieaance of such faciIities, and shared expertise and expenses. Further, OHA asserts
that the requirement that the facility be located on the hospitaPs premises is a ban.aer
because space limitations and legal and/or f•inancing requirements nwy'sugge§t tlhat a
generation facility be located on property not owned by the hospital. OHA argues that
the Companies do not cite any regulatory, operational, financial, or other reason why the
ownership requirement is necessary. Therefore, OHA requests that the Commission
delete this condition of service and require only that the hospital contract for service and
compIy with the Companies' interconnection requirements (OHA Bx. 4 at 8-10).

AEI'-Ohio responds that the requirement that the generation facility be on-site and
owned and operated by the customer is a provision of the currently effective NEMS
schedule. Further, the Companies argue that economies of scale may be a¢xomplished
with multiple hospitals contracting with a third-party to operate and maintain tbe
generation facilities of each hospital. Further, AEP-Ohio argues that thene is no support
for,the claim that efficiencies can not be had if the hospital, rather than a thirci-partp
developer, is the ultimate owner of such facilities (Cos. Br. at 128). As 6o OHA's
opposition to the requirement that the hospital own and operate the generation facility on
its premises, AII'-Ohio contends that such is required based on the language in the
def•initions of a customer-generator, net metering system, and setf-genner.'ator at Section
4928.02(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, OHA argues that the payment for net deliveries of energy should include
credits for transmission costs that are avoided and energy losses on the subtransudssion
and distribution systems that are avoided or reduced. Further, OHA requests that sach
payments for net deliveries shoutd be made monthly without a requirement for the

34 rtt rhe lkdatler of dre ApptiraEdoa nf the CoarrcriWan's Reoiem to P,auisiorrs of f]x Fe&st Emgy 1°dACy Act of

2005 Regarding Nst Meterin& 6nmt Meternt& ihmmed Reslxm®e, Cageperatioa, tatd Purcer Pmdactioa, Case
No. 05-1500-E[rC0I (05-1500).
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customer-generator to nequest any net payment. The Companies propose to make such
payment annually upon the customer's request (OHA Ex. 4 at 11-12). The Companies
assert that OHA assumes that the customer-generator's activities will reduce
transmission, subtransnussion, and distn'bution lme losses and there is no support for
OHA`s contention. Further, AEP-Ohio argues that annual payment is in compliance with
Rule 4901:1-10-28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual payment requirement is in comptiance with
the Commission's rule (Tr. Vol. X at 118-119).

Staff submits that the Comppanies' proposed NEMS-H tariff is premature given that

requirements for hospital net meterittg are currently pending rehearing before the
Commission in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the

Companies withdraw their proposed NEMS-H ar(d refile the tariff once the new
requirements are effective or with the Companies' next base rate proceeding, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9), AEP-Ohio argues'that the status of the

06-653 Case should not postpone the unplementation of one of the objectives of SB 221

and notes that, if the final req,+r*pmmts adopted in the 06-653 Case impact the
Companies' NEMS-H, the adopted requirements can be incorporated into the NEMS-H
scheduie at that time,

As the Commission is in the process of deeermining the net energy meter service
requirements pursuant to SB 221 in the 06-653 Case, the Commission finds AEROhio's
revisions to its net energy metering service schedules premature. Therefoxe, the
Commission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requ9rements adopted by the
Commission in the 06-653 Case or with the Companies' next base rate proceeding.

G. Green Pricing and Renewable Ener¢v Credit Purchase Pnon=

OCEA proposes that the Con^±4sion order AEP-Ohio to continue, with the input
of the DSM collaborative, the Companies' Green Pricing Program and to requirethe
Companies to develop a separate residential and small commercial net-metering eustomer
renewable energy cl+edit (REC) purchase program. OCC witness Gonzalez reconunended
a market-based pricing for RECs. On brief, OCEA proposes an Ohio mandatory market-
based rate for in-state solar electric app(ication and a different rate for in-state wind and
other renewable resources. OCEA asserts that the program9 will assist customers with
the cost of owning and using renewable energy and assist the Companies in meeting the
renewable energy requirements (OCC Ex. 5 at 10-11; Tr. Vol. N at 232-234; OCEA Br. at
97-98).
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The Companies argue that, pursuant to the stipulation agreement approved by the

Conunission in Case No. 06-1153-EL-UNC,45 the Green Pricing Program expired
December 31, 2008. Further, the Companies note that the Comu»ssion approved the
expiration of the Green Pricing Prograiin by the Finding and Order issued in Case No. 08-
1302-EIrATA.36 However, the Companies state that they intend to offer a new green
tariff option during the ESP term (Cos. Ex. 3 at 13). Accordingly, the Companies request
that the Commission OCEA's request to detail or adopt a new green tariff option at this
time. In regards to OCEA`s REC proposal, the Companies assert that the prescriptive
pricing recommendation presented on brief is at odds with the testimony of OCCs
witness. Further, the Companies note that OCC's witness acknowledged the
administrative and cost-effec6ve issues associated with the proposal. Thus, the
Companies note that, as OCCs witness acknowledged, the proposal requires further
study before being implemented.

tNhile the Commissian believes there is merit ta green pricin.g and REC programs
and, therefore, encourages the Companies to evaluate the feasibiIity and benefits to
implementing such programs as soon as practicable , we declin.e to order the Companies
to initiate such programs as part of this ESP proceeding, as it is not necessary that these
optional requests be pursued by the Companies at this time. Accordingly, we find that it
is unnecessary to modify AEP-Ohio's FSP to include any green pricing and REC
programs, and we decline to do such modification at this time.

H. Gavin Scrnbber l.ea9e

The Companies note that in the Gavin Scrubber Case,37 the Commission
authorized OP to enter into a lease agreement with JMG Fundiqg, L.P. QMG) for a
scrubber/solid waste disposal facilitf.es (scrabber) at the Gavin Power Plaat. Under the
terms of the lease agreement, the agreement snay not be cancelled for the initia115-year
term After the initia115-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an additional 19 years. OP entered into the lease on
January 75,1495. Therefore, the initial lease period ends in 2010, and at that time, OP wiIl
have the option of renewing the Gavin scrubber Iease for an additional 19 years, until
2029. On Apri14, 2008, OP filed an application for authority to assume the obligations of
jMG and restructure the financing for certain JMG obligations in the OP and JMG case.38
In the OP and JMG case, the Cammission approved OP's request subject to two
conditions: OP must seek Commission approval to exercise the option to purchase the

35

36

37
38

in m Cdumbas Snitkrtt PWner Carxpeny and Ohio Poioer Compurcy, Case No. 0lr1153-BGUNC (May 2,

2007).
In re Cblumittts Southern Pmoer Campany and Oltio PowPr Corapany, Case No. 08r1302 h'1rATA

(December 19, 2006).
In m Dluu Powu CorRpamy, Case No. 93-793E[rAIS, Opinion aztd Order (D2oember 9,1993).

In re Ohio Pwoer Company, Case No. 08-498.EIrALS, Finding and Order (Jwm 4. 20U6).
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Gavin scrubbers or terminate the lease agreement; and OP must provide the Commission
with details of how the company intends to incorporate the project into its F4SP (Cos. Ex.
2-A at 5fr58).

As part of the Companies' FSP application, OP requests authority to return to the
Commiacion to recover any increased costs associated with the Gavin lease (Cos. Ex. 2-A
at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been

made because the market value of the scrnbbers and the analysis to de6ermine the least
cost option is not available at this time.

The Commission recognizes that additional information is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
believe that AEP-0hio should be permitted to file an appIication to request recognition of
the Gavin lease at the time that it makes its decfsion as to purchasing or terrninating the
lease. Once the Companies have made their election, they should conduct a cost-benefit
analysis and file it with the Commission pri.or to seeking recovery of any incremental
costs associated with the Gavin scretbber lease.

1. Section V.E(InterIm P1anl

The Companies assert that this provision is part of the total ESP pack.age and
should be adopted. The Companies requested that the Commission aut.horize a rider to
collect the difference between the fiSP approved rates and tiw rabes under the Companies'
current SSU for the length of time between the end of the December 2008 bifling mondt
and the effective date of the new ESP rates.

We find Section I.E of the proposed ESP to be moot with this opinion and order.
The Commission issued finding and orders on December 19, 2008, and Febrnary 25,2009,
interpreting the statntory provision in Section 4928.14(C)(1), Revned Code, and
approving rates for an interim period until such time as the Commission issues its order
on AEP's proposed. FSP 34 Those rates have been in effect with the first billing cycle in
January 2009. Consistent with Section 4928.141, Revised Code, which requirea an electric
utility to provide consumers, beginning on January 1, 2009, a 860 established in
accordance with Section 4928.142 or 4928.143, Revised Code, and given that AEP-0hio s
proposed ESP term begins on )anuary 1, 2009, and continues through December 31, 2Q11,
we are authorizing the approval of AEF's ESP, as modified herein, effective January 1,
2009. However, any revenues collected from customers during the interim period must
be recognized and offset by the new rates and charges approved by this opinion and
order.

39 Ia re Columbus So¢Ehern Ponkr Company asd Ohio Pew Company, Caae Na QS-1302-ELATA, Finding
and Order at 2-3 (December 19,2008) and Finding and Order at 2(Febraary 25, 2009).
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VIL SIGNIFICANTLY EXCE9SIVE EARNINGS TEST fS Ei .

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission shall consider if any adjustments provided for in the ESPa

...resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution
utility is signi6cantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital strucfiue
as may be appropriate.

AEP-0hio s proposed ESP SEET process may be suaunarized as follows: The book
measure of earnings for CSP and OP is deternuned by calculating net income dirvidecl by
beginning book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for AEP-Ohio is more meaningfol sinoe
CSP and Op are supported by AEP Corporation. To develop a comparable risk peer
group, including public utilities, with similar business and financial risk, AEP-0hio's
process includes evaluating all publicly traded U.S. firms. By using data from both Value
Line and Compustat, AEP-Ohio applies the standard decile portfolio technique, to divide
the Firms into 10 different business risk groups and 10 different financial risk groups
(lowest to higliest). AEP-Ohio would then select the cell which includes AEP
Corporation. To account for the fact that the business and financial risks of CSP and OP
may differ from AEP Corporation, this aspect of the process is repeated far CSP and OP
and taken into consideration in deleermining whether C5P's or OP's ROEs are exceasive.
The ESP evaluates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the financial risk by evaluating the book equity ratio. The Companies
assert that the book equity ratio is more stable from year to year and, therefore, is
considered by fixed-income investors and credit rating agencies. The ESP utilized two
standard deviations (which is equivalent to the traditional 95 percent confidence level)
about the mean ROEs of the comparable risk peer group and the utility peur group to
determuie the starting point for which CSP's or OP's ROE may be considered excessive
(Cos. Ex. 5 at 1342). Finally, AEP-Ohio advocates that the eanlings for each year the
SEET is applied should be adjusted to exclude the margins associated with OSS and
accounting eamings for fuel adjustment clause deferrals for which the Conapardes will not
have coItected revenues (Cos. Ex. 2-A at 37-M; Cos. Ex. 6 at 16-17; Cos. Ex. 2 at 39-40).

OCC, OEG, and the Commercial Group each take issue with the development of
the comparable firms and the tlueshold of agnificantly excessive earnings. Kroger and
OCEA argue that the Companies' statistical process for determining when CSP and OP
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bave eamed significantly excessive earnings improperly shifts the burden of proof set
forth in the statute from the company to other partie&

OCC witness Woolridge developed a proxy group of electric utRitf'es to establish
the business and financial risk indicatozs, then uses Value trne to develop a data base of
companies with business and financial risk indicatDrs within the range of the electric
utility proxy group. Woolridge suggests computing the benchmark ROE for the
comparable companies and adjusting the benchmark ROE for the capital structure of
ahio's electric utility companies and adjusting the berichmark by the FSRC 150 basis
points ROE adder to determine significantly excessive earnings (OCC Ex. 2 at 5-6, 20).
AEP-Ohio argues that OCCs process is contrary to the language and spirit of Section
4928.143(F), Revised Cod.e, as the statute requires the comparable firms inclnde non-
utility firms. The SEhT proposed by OCC witoess Woolridge results in the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a method to establish the comparable group of firms by utilizing the
entire list of publiicly traded electric utilities in Value Line's Data6le ;m and one gronp of
non utility firms. The comparable non-utility group is composed of Companies' wtth
gross plant to revenue between 1.2 and 5.0, gross plant in excess of $1 billion and
companies for which Value Line has a beta (OEG Ex. 4 at 4-6). OEG then calculates the
difference in the average beta of eiectric utility group and the non uiility group and adjust
it by the average historical risk p+pn++u*++ for the period.1926 to 2008, which equals 7.0
percent to determine the adjustment to account for the reduced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned return of 14.14 percent yields a risk adjusted return of 12.82 percent. OSG
then applies an adjustment to recognize the financial risk differences of AEF-Ohio to the
utility and non-utility comparison groups. Finally, to detemnine the level at which
earnings are "significantly excessive," OEG suggests an adder of the 200 basis points to
encourage investments (OBG Ex. 4 at 7-9). OEG argues that the use of s[atist'vcal
confidence ranges as proposed by AEP-Ohio would severely limit any finding of
excessive earnutgs as a two-tailed 95 pement confidence interval would mean that only
25 percent of all observations of all the sample company groups would be deemed to
have excessive earnings. Further, OEG argues that as a statistical analysis the AEP-Ohio-
proposed method eliminaues most, if not all, of the Commission's flexibility to adjust to
economic circumstances and determine whether the utility company's earnings are
significantly excessive (OEG-Ex. 4 at 9-10).

AEP-Ohio contends that OEG`s SEET method faiLs to comply with the statubory
requirements for the SEEP, fails to control for financial risk of the comparable sainple
groups, fails to account for business risk and will, like the process proposed by OCC,

40 OEG would elimatiate one company with a significant negative retum on equity for 20Q'7.
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produce the same comparable non-utility and utility group for each of the Ohio electric
utilities (Cos. Ex. 5-A at 8-9).

The Commercial Group asserts that AEF-Ohio's proposed SEET methodology will-
produce volatile earned return on equity threshoIds and, therefore, does not meet the
primary objective of an ESF ` which is to stabilize rates and support the economic
development of the state. Further, AEP-Ohio s SEET method, accon'ding to the
Commercial Group, fails to compose a comparable proxy group with basiness risk simiiar
to CSP and QP, including unregulated nuclear suls3idiaries and deregulated generation
subsidiaries. Thus, Conunereial Group recomniends a comparable group consist of

publicly traded regulated utility oompanies as determirted by the Edison Electric Institute
(EEI). Commercial Group witness Gorman notes that using EEI's designated group.o€
regulated entities and Value Lines earned return on comrmon equity shows tltat the
regulated companies had an average return on equity of approximately 9 pement for the
period 2005 through 2008. Witness Gorman contends tl ►at over the periad 2005 through
2008 and projected over the next 3 to 5 years, approxirnately 85 percent of the earned
return on equity observations for the designated regulated eiectric utility companies will
be at 12.5 percent return on equity or Iess. Therefore, Commercial Group recommends
that the SEET test be based on the Commissionapproved return on equity plus a spread
of 200 basis points. Commercial Group witness Gorman reasons that the average risk,
extceme risk and beta spread over AEP-Ohio s proxy group suggest that a 2 geraent/200
basis points is a conservative deteraiination of the excessive earninp ttueshold
(Commercial Group Ex. I at 3,12-17).

AEP-Ohio argues that the Commercial Group's proposed $EET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of return is a
forward-Iooking analysis and the SSET is retrospective. Thus, AEP-Ohio camiudes that
this method does not address the xneasarenient of financial and business risk (Coa E"•

5-A at 9-10).

OCC opposes the exclusion of accounting earnings for fuel adjustment clause
deferrals and the deduction of revenues associated withOSS, as OSS are not one-time
write-offs or non-recurring items (OCC Ex. 2 at 21). OCC contends that revenuBs
associated with the deferrals are nypor6ed during the same period with the Companies
fuel-related expenses and to eIiminate the deferrals, as AEP-Ohio proposes, would reduce
the revenues for the period without deducting for the underlying expense (OC'C Rep1y Br.
69-70). Sicnilarly, Kroger proposes that AII'-Ohio credit the fuel adjustment clause for tt►e
margin generated by 056 and notes that AEI' Corporation's West Virginia and Virginia
electric distribution subsidiaries currently do so despite ABf'-Ohio's assertion that such is
in violation of federal law (Krogec Ex. 1 at 9).
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Staff advocates a single SEET methodology for all eleclric distribution utilities as to
the selection of comparable firms and, further, proposes a workshop or technical
conference to develop the process to determine the "comparable group earniregs" for the
SEET. Staff witness Cahaan reasons that the SEHI' proposed by AEP-Ohio as a technical,
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also contends that the Companies SEET proposal is based upon
a definition of significance which would create internal inconsistencies if applied to the
statute. Further, Staff believes the "zone of reasonable" eamings can be framed by a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues from OSS are excluded fmm SEEr,
other adjustments would be required. Staff believes it would be unreasonable to
predetermine those other adjustments as this ticne. Thus, Staff proposes f.fiat this
proceeding determine the method of establishing the comparable group and specify the
basis points that will be used to determine "significantly excessive earnings.' Staff claims
that under its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility's 10-K or FERG1 and, if the electric ut€lity's ROE
is less than that of the sum of the comparable group's ROE plus the adder, it will be
presumed that the electric utiiity's earnings were not significantly excessive. Further,
Staff asserts that any party that wishes to thallenge the presumption would be required to
demonstrate otherwise. If, hnwever, the electric utility's earned ROE is greafier than the
average of the comparable group plus the adder, the electric utility would be required to
demonstrate that its earnings are not significantly excessive (Staff Ex.10 at 8,16,19, 21-24,
26-27; Staff Br. at 27).

OCEA, OMA, and the Commercial Group recommend that the comparable firm
process for the SEET be determined, as Staff proposes, as part of a workshop (OCEA Br. at
110; OMA Br. at 13; Commercial Group Br. at 9).

The Commission believes that the determination of the appropriate methodology
for the SEET is extremely important As evidenced by the extensive testimony in this case
concerning the test, there are many different views concerning what is intended by the
statute and what methodology should be utiliaed. However, as pointed out by several
parties, whatever the ultimate determination of what the methodology should be for the
best, the test itself wiil not be actualty applied unti( 2010 and, as proposed by the
Companies, will not commence until August 2010, after Compustat information is made
publfcty available (Cos. Ex. 5 at 11-12). Therefore, consistent with our opinion and order
issued in the FirstEnergy ESF Case ;" the Commiasion agrees with Staff that it would be
wise to exarnine the methodology for the excessive Pamings test set forth in the statute
within the framework of a workshop. This is consistent with the Commissiotz's fird' v
that the goal of the workshop will be for Staff to develop a common methodology for the

41 In re Ohio F&tison Compaay, T1ie Cleucland Eleciric I1lnminating Comparsy, =d the Totedo Edison ComyQny,

Case No. 08-935-EL,SSO, Qpmion and Order (Dececnbei 19, 21NI8). `
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excessive eaniings test that should be adopted for all of the etectric utilities and then for
Staff to report back to the Cammission on its findings. Despite AEP-Ohio's assertions that
FinatEnergy's EStP is no longer applicable since the FirstEnergy companies rejected the
modified ESP, the Commission finds that a mmmon methodology for significantly
excessive earnings continues to be appropriate given that other ESP applfcations are
curreatly pending and, even under AEP-Ohio's ESP application, the SEET information is
not available until the July of the following year. Accordingly, the Crnmr+,asion finds that
Staff should convene a workshop consistent with this determination. However,
notwithstanding the Conanission's conclusion that a workshop process is the method by
which the SBBT will be developed, we recogniz.e that AEP-Ohio must evaluate and
determine whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarif'ication of our decision as to OSS and defemra]s (Cos. Reply Br: at
134). We find that a determination of the Companies' earnings as "significantly
excessive'° in accordance with Section 4928.143(f), Revised Code, neeessarily ezrludes
O$S and deferrals, as weA as the related expenses associated with the defersals, consistent
with our dec3sion regarding an offset to fuel eosts for any OS9 margins in Section III.A.1.b
of this order. The Commission believes that deferrals should not have an impact on the
SEET until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEET calculation, we
do not wish to discourage the efficient use of OP`s generation facilit•ies and, to the extent
that the Companies' earnings result from wholesale sources, they should not be
considered in the SEET calculation.

VIII. MROV. FSP

The Companies argue that "[t]he pubhc interest is served if the ESP is more
favorable in the aggregate than the expected results of an MRO" (Cos. Br. at 15). The
Companies' further argue that the state policy set forth in Section 4928.02(A), Revised
Code, is satisfied if the price for electric service, as part of the F5P as a whole, is nlqre
favorable than the expected results of an MRO (Id.). The Comtipanies aver that not only is
the SSO proposed under the ESP more attractive than the SSO resulting froman MRO,
other non-SSQ factors exist adding to the favorability of the ESP over the MRO (Cos. Ex.
2-A at 4, 8; Cos. Ex: 3 at 14-19). SpecificalIy, AEP calculated the nwrket price competitive
benchmark for the expected cost of electricity supply for retail electric generation SSO
customers in the Companies' service veerritories for the next three years as $88.15 per
MWH for C4P and $85.32 per MWH for OP for full requirements service (Cos. fix. 2-A at
5). These competitive benchmark prices were calculated by AEP using market data fiom
the first five days of each of the first three quarters of 20U8, and averaging the data (Id. at
15).

AEP-Ohio witness Baker then compared the ESP-based SSO with the MRO-based
SSO, analyzing the following components: market prices for 2009 through 2011; the
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phase-in of the MRO over a period of time pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 percent; the full requirements pricsng components of the
states of Delaware and Maryland: PJM cosis; incremental environmental costs, POLR
costs, and other non-market portions of an 1vfRO-based S60 (Cos. Ex. 2-A at 3-17). AEP-
Ohio witness Baker also considered non-SSO costs in the comparison, such as the
distribution-related costs of $150 million for CSP and $133 million for OP (Id. at 16-17).
AEP-Ohio concluded that the cost of the FiSP is $1.2 billion and the cost of the MRO is $1.5
billion for CSP, while the cost of the ESP is $1.4 billion and the cost of the MRO is $1.7
billion for OP (Cos. Ex. 2-B, Revised Exhibit JCB-2). Therefore, AEP-Ohio states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customers under the ESP
as compared to the MRO of $ 292 million for C5P and $262 million for OP (Id.; Cos. Br. at
135).

The Companies state that, in addition to the generation component, the ESP has
other elements that, when taken in the aggregate, make the ESP considerably more
favorable to customers than an MRO alternative (Cos Ex. 2-A at 17-18). AEP-Qhio
explains that the benefits in the ESP that are not available in an MRO, inrlude: a
shareholderfunded commitment focused on economic development and low-ineome
customer assistance programs; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced distribution reliability
initiatives (Cos. Ex 2-A at 17-18; Cos. Ex. 3 at 16-18; Cos. Br. at 135-137).

The Companies contend that once the Commission determines that the ESP is more
favorable in the aggregate, then the Coxnmfssion is required to approve the BSP. If the
Commission determines that the ESP is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP
applica`tion.

Staff states that as a general principle, Staff beli.eves that the Companiea' proposed
ESP is more favorable than what would be expeceed under an MRO (Staff Br, at 2).
However, Staff explains that modifications to the proposed ESP are necessary to make the
ESP reasonable (id.). With Staff's proposed adjustments to the ESP rates, Staff witness
Hess testified that the Companies' proposed ESP "results in very reasonable rabes" (Staff
Ex. I at 10). Furthermore, Staff witness Hess demonstrated, utilizing Staff witriess
Johnson's estimated market rates, that the ESP is more favorable in the aggregate as
compared to the expected results of an MRO (Staff Ex. 1-A, Revised Exhibit JEH-1; Staff
Br. at 26).

Several intervenors are critical of various components of AEP-Ohio's proposed ESP
and thus, conclude that the HSP, as proposed, is not more favorable in the aggregate and
should be rejected or substantially modified, or that AEP-Ohio has failed to meet its

163



08-917-EL-SSO and 08-918-EL-SSO -n-

burden of proof under the statnte that the praposed PSP, in the aggregate, is more
favorable than an MRO (OPAE Br, at 3, 22 23; OMA Br. at 3; Kroger Br. at 4; OHA Br. at
11; Cornxnercial. Group Br. at 2-3; OBG Br. at 2-3; Consteliation Br. at 16-18). More
specifically, OHA contends that the Commission must take into account all terms and
conditions of the proposed ESP, not just pricing (OHA Br. at 8-9). OHA further explains
that the Commission must weigh the totality of the circumstances presented in the
proposed ESP with the totality of the expected results of an MIiO (Id. at 9). OHA also
states that the proposed ESP fails to mitigate the harmfal effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the F5P does not
provide benefits that make itmore favorable than a simple MRO (Id. at 11). IELI asserts
that both the Companies' and Staffs comparison of the BSP to an MItO are flawed
because the comparisons fail to reflect the projected costs of deferrals, assume the
nwximum blending percentages allowed under 4928.142, Revised Code, ' and fail to
demonstrate the incremental effects of the maximum blending percentages on the PAC
costs (IECI Br. at 33, citing Cos. Ex. 2-A, Staff F'vc.1, Exhibit JEH-1, Tr. VoL )(I at 78-82, and
Tr. Vol. XIII at 87-88).

OCEA disputes the Companies' comparison of the ESP to the 1VIRO, stating that the
Companies have overstated the competitive benchmark prices (OC.C Ex. 10 at 15; OCEA
Br. at 19-24). Based on data from the fourth quarter 2008, and taking in consideration
adjusrments for load shaping and distribution losses, OCC calculates that the updated
competitive benchmark prices shcruld be $73.94 for CSP and $71.07 for OP (OC:C Ex.10 at
15-24). OCEA also questioned othef underlying components of AEP witnm Baker's
comparison of the MItO to the ESP regarding the proposed ESP, as well as the exclusion
of certain costs in the MRO calculation (Id. at 37-40). Nonetheless, OCEA nltimately
concludes that AEP's BSP, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Bx. 10 at 39). Constellation also subaiits that the forwaid
market prices for energy have fallen significantly since the Companies' filed their
application and submit6ed their supporting testimony (Constellation Ex. 2 at 16).

Contrary to the position taken by Constellation and OCEA,42 AEP-Ohio contends
Ehat the market price analysis supplied in support of the ESP does not need to be updated
in order for the Commission to detemnine whether the ESP is more favorable that the
escpected result of the MRO. Furthermore, AEP-Ohio responds that the appropriate
method is to look over a Ionger period of time, and not just focus on the recent decline in
forward market prices. (Cos. Reply Br. at 130-131).

Contrary tro arguments raised by various intervenors, A.EP-Ohio avers that the
legal standard to approve the ESP is not whether the Conimission can make the HSP even
more favorable, whether the rates are just and reasonable, whether the costs are prudently

42 Cons6ellation Br. at 17; OC6A Br. at 39-24.
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incurred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable than an MRO (Cos. Reply Br. at 1-6). The Companies contend that
the Commission only has authority to modify a proposed ESP if the Commission
determines that the ESP is not more favorable than the expected results of an MRO (Id. at
4). As some intervenors have recognized,43 the Commission does not agree that our
authority to make modifications is limited to an after-the-fact determination of whether
the proposed ESP is more favorable in the aggregate. Rather, the Commission finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
modified herein, we believe that the cost of the E5P is $673 million for CSP and $747
znillion for OP, and the cost of the MRO is $13 billion for CSP and $1.6 billion for OP.

Accordingly, upon consideration of the application in this case and the provisions
of Section 4928,143(C)(1), Revised Code, the Commission finds that the BSP, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142„ Revised Code.

lX. CONCLTISION

The Commission believes that it is essential that the plan we approve be one that
provides rate stability for the Companies, provides future revenue cerkainty for the
Co.mpanies, and affords rate predictability for the customers. Upon consideration of the
application in this case and the provisions of Section 492$.143(C)(1), Revised Code, the
Commission finds that the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, as modified by. this order, is more
favorable in the aggregate as compared to the expected results that would otherwise
apply under 5ection 4928.142, Revised Code. Therefore, the Cnn.:~'daion finds that the
proposed three-year ESP should be approved with the modifications set forth m this
order. To the extent that intervenors have proposed modiftcations to the Companies' ESP
that have not been addressed by this opinion and order, the Commission concludes that
the requests for such modifications are denied.

Furthermore, the Com**+tamon finds that the Companies should file revised tariffs
consistent with this order, to be effective with bitls rendered January 1, 2009. In light of
the timing of the effective date of the tariffs, the Commission finds that the revised tariffs
shall be approved upon fili.ng, effective January 1, 2009, as set forth herein, and contiagent
upon final review by the Commission.

`n OEG Sr. at 3. 165
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are pubfic utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are -subject to the
jurisdiction of this Conunissicm.

(2) On July 31, 2008, CSP and OP filed applications for an SSO in
accordance with Section 4928.141, Revised Code.

(3) On August 19,2008, a technlcal conference was held regarding
AEP-Ohio's application.s and on November 10, 2008, a
prehearing conference was held in#hese matters.

(4) On September 19, 2005, and October 29, 2008, intervention was
granted W. OEG; OCC; IC'roger; OEC; IEU-Ohio; OPAE; APAC;
OHA; Constellation; Dominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OASBO/OSBA/BASA; Ormet; Consumer Powerline; Morgan
Stanley Capital Group Ine ; Commercial Group; EnerNoc, Inc.;
and AICUO.

(5) The hearing in these. proceedings commenced an
November 17, 2006, and concluded on December 10, 2008.
Eleven witnesses testified on behalf of AEP-Ohio, 22 witnesses
testiffed on behalf of various intervenors, and 10 witnesses
testified on behalf of the Commission Staff.

(6) Five local hearings were held in these matters at which a total
of 124 witnesses testified.

(7) Briefs and reply briefs were filed on December 30, 2008, and
January 14, 20Q9, respectively.

(8) AEP-Ohio's applications were filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
tofilean ESPastheirSiBO.

(9) The proposed ESP, as modified by this opinion and order,
including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.
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ORDER:

It is, therefore,

ORDERSD, That the Companies' application for approval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code, be modified and approved, to the eetent
set forth herein. It is, further, -

ORDERED, That the Companies file their revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009,{on a
bills-rendered basis, contingent upon final review and approval by the Corrmiission. It is
further,

ORDERED, That each company is authorized to file in final form four, complete,
printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its superseded tariflfs. The Companies shalt file one copy in this case docket
and one copy in each Company's TRF docket (or may make such filing electronically, as
directed in Case No. 06900-AU-WVR). The remaining two copies shall be designated for
distribution to Staff. It is, further,

ORDERED, That the Companies notify all affecEed customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tariffs. A

copy of this customer notice shsll be submitted to the Commission's Service Monitoring
and Enforcement Department, Reliability and Service Analysis Division at least 10 days
prior to its distn`bution to customers. It is, further,

167



0$-417-EL-SSO and 08-91$-EGSSO

ORDERED, That a copy of this opinion and order be served on all parEies of record.

Alan R. Schriber, Chairman

Paul A. Centolella

Valerie A. L.emmie

KW8/GNS:vrm/ct

Entered in the Joumal

MAR1R^

Reneb J. jenkas
Seccetary

Ronda Hartman Fergus

XAA^ 4 r2o-"
Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILTIIE5 COlt+1n4LSSION OF OHIO

In the Matter of the Application of
Columbus Southerrt Power Company fnr
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets:

In the Matter of the Application of
Ohio Power Cocnpany for Approval of
its Electric SecLirity Plan; and an
Amendment to its Corporate Separation
Plan.

Case No. O8-917 EL-SSC1

Case No. 08-918-EL-SSO

CONCURRING OFINION OF CHAIItMAN ALAN R. SCHRIBER

AND COM141ISSIONSR PAUL A . CENTOLELLA

We agree with the Commission's decision and write this concurring opinion to
express additional rationales supporting the CommIssion's decision in two areas.

g.ridSMART Rider

The Order sets the initial amount to be recovered through the gridSMART rider
based on the availability of federal matching funds for smart grid demonstratians and
deployments under the American Recovery and Reinvestment Act of 2009: AEP-Ohio
should promptly take the necessary steps to apply for available federal funding.
Additionally, AEP-Ohio should work with staff and the collaborative established under
the Order to refine its Phase 1 plan and initiate deployments in a timely and reasonable
manner.

The foundation of a smart grid is an open-architecture communications system
which, first, provides a common platform for implementing distribution automation,
advanced metering, time-differentiated and dynamic pricing, home area networks, and
other applications and, secand, integrates these applicationk with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electric bills.

These capabilities can provide significant conseuner and societal benefits. In the
near term, participating consuine.rs wi11 have new capabilities for managing their energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-Ohio
witl be able to provide consumers feedback regarding their elechrfc usage pattezns and
improved customer service. And, the combination of distribution automation and
advanced metering should enable AEP-Ohio to rapidly locate damaged and d.egraded
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distribution equipment, reduce outages, and m;n;mize the duratioa of any service
interruptions. We expect that consumers will experience a material improvement in

service and reliability.

SB 221 made it state policy to encourage time-differentiated pricing,
implementation of advanced metering infrastructure, development of performance
standards and targets for service quality for all consumers, and implementation of
distn'buted generation Section 4928.02 of the Revised Code. The Commission's Order
advances these policies.

AEP-Ohio and its customers are likely to face significant chaIleriges over the next
decade from rising costs, requirements for improved reliability, and environmental
constraints. Our Order wiIl enable AEP-Ohio to take a first step in developing a modern
grid capable of providing affordable, reliable, and environmentally sustainable electric
service into the fnture.

PTM Demand Res^onse Program

First, we wish to emphasize that the Commission supports demand response

initiatives.

Second, it is essential that consumers benefit from demand response in texms of a
reduction in the capacity for which AEP-Ohio customers are responsible. We encourage
AEP-Ohio to work with PJM, the Commission, and interested stakeholders to ensure that
predictable consumer demand response is recognized as a reduction in capacity that it
must carry under PJM market rules.

Finally, consumers should have the opportunity to see and respond to changes in
the cost of the power that they use. While an ESP may set the overall level of prices,
consumers should have additional opportunities to benefit by reducing consumption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dynamic pricing options for commercial and industrial SSO
customers who have the interval metering needed to support such rates. Such options
should enab44gible coQsumgrs to directly manage risk and optimize their energy usage.

^4. ^^
Alan R. Schriber Paul A. Centolella
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan,

Case No. 08-917-EL-SSO

Case No. 08-918-EL-SSO

ENTRY ON REHEARING

The Commission finds:

(1) On july 31, 2008, The Columbus Southern Power Company
(CSP) and Ohio Power Company (OP) {jointly, AEP-Ohio or the
Companies) filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code, The
application is for an electric security plan (ESP) in accordance
with Section 4928.143, Revised Code.

(2) On March 18, 2009, the Comniission issued its opinion and
order (Order) in these matters approving, with modifications,
AEP-Ohio's proposed ESP. On March 30, 2009, the Commission
amended, nunc pro tune, its Order.

(3)

(4)

Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission, within 30 days
of the entry of the order upon the Commission's journal.

On April 16, 2009, Ohio Energy Group (OEG) and Industrial
Energy Users-Ohio (IEU) each filed applications for rehearing.
Applications for rehearing were also filed by the Office of the
Ohio Consumers' Counsel (OCC); Ohio Association of School
Business Officials, Ohio School Boards Association, and
Buckeye Association of School Administrators (collectively,
Schools); Ohio Hospital Association (OHA); Ohio
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(5)

Manufacturers' Association (OMA); Kroger Company (Kroger);
and AEP-Ohio on April. 17, 2009. Memoranda contra the
various applications for rehearing were filed by Kroger, OCC,
AEP-Ohio, IEU, OEG, Integrys Energy Service, Inc. (Integrys),
and Ohio Partners for Affordable Energy (OPAE). In their
applications for rehearing, the various intervenors raised a
number of assignments of error, alleging that the Order is
unreasonable and unlawful.

$y entry dated May 13, 2009, the Commission granted rehearing
for further consideration of the matters specified in the
applications for rehearing. In this entry, the Comnussion will
address the assignments of error by subject matter as set forth
below.

(6) The Commission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing not
specifically discussed herein have been thoroughly and
adequately considered by the Cornmission and are being
denied.

(7) IEU filed a motion for immediate relief from electric rate
increases on April 20, 2009, and AEP-Ohio filed a memorandum
contra on April 23, 2009. IEU filed a reply on April 24, 2009.
Further, on June 5, 2009, OCC, OMA, IGroger, and OEG filed a
motion for a refund to AEP-Ohio's customers and a motion for
AEP-Ohio to cease and desist futnre collections related to its
arrangement with Ormet Primary Aluminum Corporation
(Ormet) from its customers. AEP-Ohio and Ormet filed
memoranda contra the motions on June 12, 2009, and June 23,
2009, respectively, and the movants replied on June 17, 2009,
and June 30, 2009. OCC also indicates in its application for '
rehearing that it is seeking rehearing on the two March 30, 2009,
orders issued by the Commission, which includes the Entry
Nunc Pro Tunc that amended the Order in this proceeding, as
well as the order issued denying a motion for a stay. The
Conunission will address the substance of all of the motiorts,
and all responsive pleadings, within our discussion of and
decision on the merits of the applications for rehearing as set
forth below. Accordingly, with the consideration herein of the
issues raised in the motions, the motions are granted or denied
as discussed herein
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I. GENERATION

A. Fuel Adustment Clause (FAC}

(8) AEP-Ohio asserts that limiting the FAC to only three years (the
term of the ESP) is unreasonably restrictive (Cos. App. at 37-38).
AEP-Ohio argnes that it is unreasonable to allow the PAC to
expire given that a FAC may be required in a future SSO
estabffshed in accordance with Section 4928.141, Revised Code.

(9) IEU and OCC disagree with AEP-Ohio and submit that there is

no valid reason for the FAC mechanism to extend beyond the

life of the ESP (IEU Memo Contra at 13; OCC Memo Contra at 6-

7).

(10) The Comm.ission finds that AEP-Ohio's argument lacks merit,
and therefore AEP-Ohio's rehearing request on this ground
should be denied. The Conunission limited the authorized FAC
mechanism, established es part of the proposed ESP, to the term
of the ESP approved by the Commission. If a FAC mechanism
is proposed in a subsequent SSO application filed pursuant to
Section 4928.141, Revised Code, the Commission will determine
the appropriateness of the SSO proposal, including all of its
terms, at that time. It is unnecessary, at this time, to extend this
provision of the ESP beyond the term of the approved ESP.

1. FAC Costs

(a) Off-System Sales (OSSI

(11) OCC contends that the Commission erred by not crediting
customers for revenues from OSS and for not following its own
precedent (OCC App. at 16). OCC relies on past Conunission
decisions concerning electric fuel clause (EFC) proceedings.

(12) IEU also disagrees with the exclusion of an offset to the FAC
costs for revenues associated with OSS, claiming that the
Commission did not explain the basis for its decision (IEU App.

at 11).
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(13) AEP-Ohio notes that OCC's arguments were already rejected by

the Commission in its Order, and that the Commission s

decision is not inconsistent with any of its precedents regarding

the sharing of profits from OSS between a utility and its

customers (Cos. Memo Contra at 40). AEP-Ohio distinguishes

previous EFC proceedings from proceedings filed pursuant to

SB 221.

(14) The Commission first explains that this is not an EFC
proceeding. While some aspects of the automatic recovery
mechanism contained in Section 4928.143(B)(2)(a), Revised
Code, may be analogous to the EFC mechanism, the statutory
provisions regarding the EFC were repealed many years ago.
Thus, OCCs cited precedent is irrelevant to our ruling in this
case with respect to the OSS. Secondly, contrary to IEU's
assertion, the Commission has already fully considered and
addressed, in the Order at pages 16-17, all of the axguments
raised on rehearing by OCC, as well as those raised by other
intervenors in the proceeding. '£he Commission explained that
Section 4928.143(B)(2)(a), Revised Code, specifically provides
for the automatic recovery, without limitation, of certain
prudently incurred costs: the cost of fuel used to generate the
electricity supplied under the SSO; the cost of purchased power
supplied under the SSO, including the cost of energy and
capacity and power acquired from an affiliate; the cost of
emission allowances; and the cost of federally mandated carbon
or energy taxes. Given that OCC and IEU have failed to raise
any new arguments regarding this issue, rehearing on these
grounds should be denied. However, we emphasize that FAC
costs are to continue to be allocated on a least cost basis to
POLR customers and then to other types of sale customers.
Allocating the lowest fuel cost to POLR service customers is
consistent with the electric utilities' obligation to POLR
customers and will minimize the burden on most ratepayers.

2. FAC Baseline

(15) OCC's first assignment of error is that the Commission's

adoption of the FAC baseline was not based on actual data in

the record, and that the Company bears the burden of creating
such a record in order to collect fuel costs pursuant to Section
4928.143(B)(2)(a), Revised Code (OCC App. at 12). OCC
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recognizes that an ESP may recover the costs of fuel, but argues
that these costs must be "prudently incurred" (Id). OCC adds
that "jt]he clear language [of SB 221] must be read to include
recovery of only actaal costs as anything more would not be
prudent to recover from customers" (Id.). Nonetheless, OCC
then admits that the actual 2008 fuel costs were not known at
the time of the hearing,l but requests that the Commission order
the Companies to produce actaal fuel costs for 2008, after the
record of the case has been closed, for purposes of establishing
the baseline. Thus, OCC would have the Commission do
exactly what its first assignment of error is criticizing the
Commission s order for doing, which is use data that is not in
the record.

(16) Similarly, IEU argues that, based on information and reports
that have been subsequently developed and filed in other
jurisdictions, Staff's methodology was incorrect. Therefore, IEU
requests that the Commission adopt a methodology that sets the
baseline based on 2008 actual costs (IEU App. at 12-13).

(17) AEP-Ohio responds that the Commission s decision must be
based on the record before it and it is not feasible to do what
OCC and IEU request (Cos. Memo Contra at 39). Nonetheless,
AEP-Ohio states that, even if the 2008 data was available in the
record, it would be inappropriate to use absent substantial
adjustments due to the volatility of fuel costs in 2008 and the
extraordinary procurement activities that occurred (Id., citing
Cos. Ex. 7B at 2-3; Tr. XIV at 74-75).

AEP-Ohio further argues that the Commission's modificatiori of
the Companies' baseline contained in its proposed ESP was
unreasonable. AEP-Ohio argues that its methodology was the
appropriate methodology because its methodology identifies
the portion of the 2008 SSO rate that correlates to the new FAC
rate, and is not a proxy for 2008 fuel costs (Cos. App. at 38-39).
OCC disagrees and urges the Commission to reject AEP-Ohio's
methodology, as well as Staff's, and adopt the actual 2008 fuel
costs (OCC Memo Contra at 8).

We will assume that OCCs reference to 2009 actual data was a typograpIdcai error and the reference

should be to 2008 (see OCC App. at 13).

175



08-917-EL-SSO,et al. -6-

(18) As explained in the Order, the actual 2008 fuel costs were not
known at the time of the hearing (Order at 19, citing OCC Ex. 10
at 14), Therefore, based on the evidence presented in the record,
the Commission determined that a proxy should be used to
calculate the appropriate baseline. After making this
deterinination, the Commission reviewed all evidence in the
record and all parties' arguments, and adopted Staff's
methodology and resulting value as the appropriate FAC
baseline. AEPAhio, OCC, and IEII have raised no new
arguments regarding this issue. Accordingly, rehearing on this

ground is denied.

3. FAC Deferrals

(19) OCC argues that the Commission erred by not requiring
deferrals and carrying costs to be calculated on a net-of-tax
basis, and the Commissiori s reliance on Section 4928.144,
Revised Code, was misplaced because the FAC deferral
approved by the Commission is not a phase-in of rates
authorized by SB 221 (OCC App. at 14). The Schools, however,
conclude that the Commission exercised its authority pursuant
to Section 4928.144, Revised Code, when it found that AEP-Ohio
should phase-in any authorized increases, and that those
amounts over the allowable inciease percentage levels would be
deferred pursuant to Section 4928.144, Revised Code, with
carrying costs (Schools App. at 4). Notwithstanding the
Commissiori s statutory authority to phase-in increases through
deferrals, the Schools assert that School Pool participants who
buy generation service from competitive retail electric service
(CRES) providers should receive a credit on their bills during
the ESP equal to the fuel that is being deferred (even though
FAC deferrals will not be recovered via an unavoidable
surcharge until 2012, if necessary) (Id. at 5). The Schools
rationalize that any other outcome would violate the policy of
the state, specifically Section 4928.02(H), Revised Code (Id. at 6).

(20) OCC also argues that the Commission failed to follow its own
precedent and that deferrals are incompatible with Section
4928.143(B)(2)(d), Revised Code, inasmuch as the deferrals
destabilize customer prices, introduce uncertainty, axid are
unfair and unreasonable (OCC App, at 14, 42-44). OCC
recognizes that SB 221 allows deferrals under an ESP, but states
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that those deferrals are limited to those that stabilize or provide
certainty (Id. at 42). OCC explains that deferrals will cause
future rate increases and add carrying costs to the total amount
that customers will pay. OCC adds that the record is void of
any projection that electric rates will decrease following the ESP
period, and, therefore, concludes that the deferrals will have a
de-stabilizing effect on customers' electric bills begnnling in
2012 (Id. at 42-43). The Commission notes that based on its
analysis of the Companies ESP, as approved in the Order and
modified in this entry on rehearing, our projections indicate that
deferred fuel cost wfll likely be fully amortized by the end of

this ESP for CSP and within two to three years after the end of

this ESP for OP.

(21) OCC further contends that the use of a weighted average cost of
capital (WACC) to calculate the carrying costs associated with
the FAC deferrals is unreasonable and will result in excessive
payments by customers. OCC asserts that the carrying charges
should instead be based on the actual financing required to
carry the deferrals during the short-term period (Id. at 45).

(22) IEU submits that the Commission failed to require AEP-Ohio to
limit the total bill increases to the percentage amounts specified
in the Order (IEU App. at 40).

(23) AEP-Ohio supports the Cornmission`s decision authorizing
FAC deferrals, with carrying costs, and contends that the
authorized phase-in of rate increases, and associated FAC
deferrals, comply with Section 4928.144, Revised Code, and are
compatible with Section 4928.143(B)(2)(d), Revised Code (Cos.
Memo Contra at 42). AEP-Ohio also supports the use of WACC,
rather than a short-term debt interest rate, given that the period
of cost deferrals and their subsequent recovery will take place
over the next ten years (Id. at 43).

(24) AEP-Ohio,.however, argues that the Commission's adjustment
to its phase-in proposal and 15 percent cap on the ESP rate
increases were unreasonable, disrupting the balance between
up-front revenue recovery and subsequent recovery of deferrals
(Cos. App. at 12). To this end, AEP-Ohio contends that the
Commissiori s authority under Section 4928.144, Revised Code,
"must be exercised in the total context of Chapter 4928, Ohio
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Rew. Code, particularly in the context of the standard for
approval of an ESP without modification" (Id., n,6). .AEP-Ohio
adds that the Commission's modification of its 15 percent cap
was "too severe," and requests that the Commission rebalance
the amount of the authorized increases and the size of the
deferrals to reflect, at a minimum, annual 10 percent irureases
during the ESP term (Id. at 12-13). While agreeing with AEP-
Ohio that the Order is unjust and unreasonable, IEU disagrees
that the balance favors customers. IEU argues that the
Commission s imposition of limits on the total percentage
increases on customers' bills has not been followed (IEU Memo
Contra at 8-9).

(25) Furthermore, AEP-Ohio requests that, if the Commission does
not modify the total percentage increases allowed, the
Commission should clarify the intended scope of the limitations
that it has imposed, and specify that the 15 percent cap does not
include revenue increases associated with a distribution base
rate case or the revenues associated with the Energy Efficiency
and Peak Demand Reduction Cost Recovery (EE/PDR) Rider
(Cos. App. at 13). OEG supports AEP-Ohio's clarification, while
IEU urges the Commission to reject AEP-Ohio's requested
clarification, and find that the limitatlons on the percentage
increases imposed by the Commission in the Order apply on a
total bill basis (OEG Memo Contra at 3; IEU Memo Contra at 9).

(26) Section 4928.144, Revised Code, authorizes the Commission to
order any just and reasonable phase-in of any electric utility rate
or price established pursuant to an ESP, with carrying charges,
and requires that any deferrals associated with the authorized
phase-in be collected through an unavoidable surcharge. The
Commission continues to believe that a phase-in of the ESP
increases, as authorized by Section 4928.144, Revised Code, is
necessary to ensure rate or price stability and to mitigate the
impact on customers. We further believe that our established
limits on the total percentage increases on customers' bills in
each year were just and reasonable and remain appropriate.
Nonetheless, upon further review of the workpapers filed with
the tariffs and the comments received from parties concerning
the practical application of the total percentage increases on
customers' bills, it has come to the Commission's attention that
the Companies included in the total allowable revenue increase
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an amount that equals the revenue shortfall associated with
their joint service territory customer, Ormet. In their
calculation, the Companies assumed that the joint service
territory customer would continue paying the amount that it
was paying on December 31, 2008 (established pursuant to a
prior settlement), which was above the approved tariff rate for
that rate schedule. Instead, the Companies should have
calculated the allowable total revenue increase based on that
customer paying the December 31, 2008, approved tariff rate for
its rate schedule, Additionally, the Companies' calculation
should have been levelized and not reflected any variations in
customers' bills for tariff/voltage adjustments. Accordingly, we
direct the Companies to recalculate the total allowable revenue
increase approved by our Order issued on March 18, 2009, as
clarified by the Entry Nunc Pro Tunc issued on March 30, 2009,
and as modified herein, and file revised tariffs consistent with

such calculation.

(27) Additionally, the Commission clarifies that the Transmission
Cost Recovery (TCR) rider should not impact the allowable total
percentage increase. As approved in the Order, the TCR rider
will coritinue to be a pass-through of actual transmission costs
incurred by the Companies that is reconciled quarterly.
Similarly, any future adjustments to the EE/PDR Rider are
excluded from the allowable total percentage increases. As
explained in the Order, the EE/PDR Rider was designed to
recover costs associated with the Companies implementation of
energy efficiency programs that will achieve energy savings and
peak demand programs designed to reduce the Companies'
peak demand pursuant to Section 4928.66, Revised Code (Order
at 41). The costs includec3 in the EE/PDR Rider wilf be trued-up
annually to reflect actual costs.

(28) We further clarify that the phase-in/deferral structure does not
include revenue increases associated with any distribution base
rate case that may occur in the future. Any distribution rates
established pursuant to a separate proceeding, outside of an
SSO proceeding, will be considered separately. Section
4928.144, Revised Code, authorizes phase-in of rates or prices
established pursuant to Sections 4928.141 to 4928.143, Revised
Code, not distribution rates estabiished pursuant to Section
4909.18, Revised Code.

J
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(29) With respect to OCC's and the Schoois' issues regarding the
FAC deferrals and carrying charges, we find that those issues
were thoroughiy addressed in our Order at pages 20-24, and
that the parties have raised no new arguments regarding those
issues. Accordingly, the Commission finds that rehearing on
those assigranents of error are denied.

(30) Similarly, the Conunission finds that AEP-Ohio s arguments
regarding its proposed 15 percent cap were fully addressed in
our Order, and AEP-Ohio has raised no new arguments to
support its position. Additionally, AEP-Ohio's alternative
proposal of an annual 10 percent cap fails on similar grounds.
The Companies have offered no justification or support for its
adjusted proposal. As such, the Commission finds that

rehearing on this ground is denied.

(31) With respect to the other assignments of error raised, the
Commission emphasizes that it was the intent of our Order to
phase-in the authorized increases and to limit the total
percentage increases on customers' bills to an increase of 7
percent for CSP and 8 percent for OP for 2009, an increase of 6
percent for CSP and 7 percent for OP for 2010, and an increase
of 6 percent for CSP and 8 percent for OP for 2011, as explained
herein. To the extent that the Commission s intent was not
memorialized in the Companies' tariffs, or the application of
those tariffs, we grant rehearing to correct the errors or clarify

our Qrder as delineated above.

B. Incremental CarryLna Cost for 2001-2008 Environmental
Investment and the CarryingCost Rate

(32) In the Order, the Cornmission concluded that AEP-Ohio should
be allowed to recover the incremental capital carrying costs that
will be incurred after January 1, 2009, on past environmental
investments (2001-2008) that are not presently reflected in the
Companies existing rates, as contemplated in AEP-Ohio's RSP.
Case. Further, the Commission found that the recovery of
continuing carrying costs on environmental investments, based
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on WACC, is consistent with our decision in the 07-63 Case2 and
the RSP 4 Percent Cases.3 The Commission agreed with the
rationale presented by the Companies that the levelized
carrying cost rates were reasonable and should be approved.

(33) First, IEU argues that the Commission s decision fails to comply
with the requirements of Section 4903.09, Revised Code, to
sufficiently set forth the reasons prompting the Commission's
decision based upon the findings of fact in regards to carrying
costs and several other issues (IEU App. at 4-26).

(34) IBU and OCC argue that Section 4928.143(B)(2)(b), Revised
Code, Iimits any allowance for an environmental expenditure or
cost to those incurred on or after January 1, 2009. IEU and OCC
interpret Section 4928.143(B)(2)(b), Revised Code, to only allow
the electric utility to recover a reasonable allowance for
construction work in progress for any of the electric utility's
costs for environmental expenditures for any electric generating
facility, provided the costs are incurred or the expenditures
occur on or after January 1, 2009 (IEU App. at 14; OCC App. at
38-39). OCC argues, as it did in its brief,4 that both divisions
(B)(2)(a) and (B)(2)(b) of Section 4928.143, Revised Code, require
an after-the-fact determination that the expenditures were
prudent and are, therefore, inappropriate for the Commission's
consideration in this ESP proceeding (OCC App. at 38). OCC
contends that the Order failed to address whether it was proper
under the statute to collect carrying costs on the environmental
investment as the Commission merely accepted Staff's position
(OCC App. at 38-39). OCC concludes that the prudence of the
environmental investment should be examined in a subsequent

proceeding.

(35) Further, IFsU and OCC also claim that the Commission failed to
calculate the carrying charges on the various types of special
financing available to finance environmental or pollution
control assets, including the cost of short-term debt, consistent

J

In re Columbus Southern Power Company and Ohio Power Company, Case No. 07-63-EGUNC, Opinion and

Order (October 3, 2007) (07-63 Case).

In re Columbus Southern Power Company and Ohio Pouw Company, Case Nos. 07-1132-ELrU.NC, 07-1191-

EL-UNC, and 07-1278-EL-UNC (RSP 4 Percent Cases).
OCC and the Sierra Club-Ohio Chapter joined togetber to file its brief in tbis matter and referred to
themselves jointly as the Ohio Consumer and Environmental Advocates (OCEA).
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5

with the Commission's rulings in other proceedings (IEU App.
at 15; OCC App. at 46).5

(36) AEP-Ohio argues that to comply with the requirements of
Section 4903.09, Revised Code, the Order must show, in
sufficient detail, the facts in the record upon which the order is
based, and the reasoning followed by the Commission in
reaching its conclusion.6 Thus, AEP-Ohio concludes that as
long as there is a basic rationale and record evidence supporting
the Order, no violation of Section 4903.09, Revised Code, exists

(Cos. Memo Contra at 8-9)?

(37) Further, AEP-Ohio argues that OCC is mischaracterizing the
Companies' request for environmental carrying costs pursuant
to Section 4928.143(B)(2)(b), Revised Code. AEP-Ohio argues
that its requests for environmental carrying costs incurred
during the F5P period are based on the broader language of
Section 4928.143(B)(2), Revised Code. AEP-Ohio notes that
Section 4928.143(B)(2), Revised Code, states that a company's
ESP may provide for or include, without limitation, any of the
provisions itemized in paragraphs (a) through (i) of Section
4928.143(B)(2), Revised Code (Cos. Memo Contra at 45-46).

(38) The Comm;eGion affirms its decision to permit AEP-Ohio to
recover the carrying costs to be incurred after January 1, 2009,
on environmental investments made prior to 2008. The
Commission interprets Section 4928.143(B)(2), Revised Code,
like the Companies, to permit AEP-Ohio to include as a part of
its ESP the carrying costs on environmental investments that are
incurred January 1, 2009, through December 31, 2011, the ESP
period. The carrying costs on the environmental investments
fa11 within the ESP period and, therefore, may be included in the
ESP pursuant to the broaa language of Section 4928.143(B)(2),
Revised Code, permitting recovery for unenumerated expenses.

See In the Matter of the Application ofColumbus Southern Power Company and Ohio Power ConTpany to Adjust

Each Company's Transmission Cost Recovery Rider, Case No. 08-1202-EL-UNC, Finding and Order at 4

(December 17, 2008); In the Matter of the Application of The Dayton Power and Light Company for Authority to

Modifij.its Accounting Procedure for Certain Storm-Related Servicns Restoration Costs, Case No. 08-1332-EL-

AAM, Finding and Order at 1 Qanuary 14,2009).

Indus. Energy Users-Ohio v. Public L[tfl. Comm. (2008), 117 Ohio St3d 486, 493, quoting MCI

Telecommunications Corp. v. Pub. Utit. Comm. (1987), 32 Ohio St.3d 306, 312.

Tongren v. Pub, Util. Comm. (1999), 85 Ohio St.3d 87,90.
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As noted in the Order, approval of the continuing
environmental carrying costs is consistent with the
Commission's decisions in the 07-63 and the RSP 4 percent
cases. Given'our prior orders, we find that inclusion of these
expenses is reasonable. IEU and OCC have not raised any new

claims that the Commission have not previously considered

regarding the carrying costs on AEP-Ohio s environmental

investments. Accordingly, IEU's and OCC's requests for
rehearing on this issue are denied.

C. Annual Non-FAC Increases

(39) AEP-Ohio asserts that the Commissiori s rejection of the
proposed automatic annual increases to the non-FAC portion of
the generation rates is unlawful and unreasonable (Cos. App. at
14-17). AEP-Ohio claims that the proposed annual increases of
3 percent for CSP and 7 percent for OP were intended to recover
costs during the ESP period associated with environmental
investments made during that period, as well as cost increases
related to unanticipated, non-mandated, generation-related cost
increases (Id. at 14). AEP-Ohio notes that, although the Order
adopted StafYs proposal regarding recovery of carrying charges
on new environmental investments, the Commission's failure to
adopt any automatic, annual increases was unreasonable and
unlawful pursuant to Section 4928.143(B)(2)(e), Revised Code
(Id. at 15). The Companies specifically request that the
Commission authorize the 3 and 7 percent automatic, annual
increases, offset by whatever revenue increase is granted in
relation to the recovery of carrying costs related to new
environmentat investment (Id. at 15-16). At one point, however,
AEP-Ohio seems to be arguing that the Conunission should
adopt any automatic, annual increases, regardless as to whether
it is the amount of increases proposed by AEP-Ohio or the
amount recommended by Staff (Id. at 15).

(40) As noted by ISU and OCC, the Companies do not raise any new
arguments with regard to allowing automatic, annual increases
(IBU Memo Contra at 9-10; OCC Memo Contra at 10). Just as
we concluded in the Order, the Companies have failed to
sufficiently support the inclusion of such automatic increases,
and the record is void of any justification for the increases.
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AEP-Ohio has raised no new arguments, and thus, its request
for rehearing on this ground is denied.

(41) With regard to the recovery of carrying charges on new

environmental investments, AEP-Ohio questions the timing of
when it may seek recovery of the carrying costs associated with
the new investments made during the ESP (Cos. App. at 16).

(42) In our Order, we adopted Staff's approach regarding the

recovery of the carrying costs for environmental investments
made during the ESP period, and found that the Companies
could request, through an annual filing, recovery. of carrying
costs after the investments have been made to reflect actual

expenditures (Order at 29-30). The Commission cited Staff's

example, which envisioned an application in 2010 for recovery
of 2009 actual environmental investment costs and armually
thereafter for each succeeding year to reflect the actual

expenditures (Id.,^ citing Tr. Vol. XII at 132; Staff Ex.10 at 7). To
clarify, we conclude that Staff's approach, requiring an

application to request recovery of actual environm.ental
investment expenditures after those expenditures have been
incurred, is reasonable.

IL DISTRIBUTION

A. Annual Distribution Increases

(43) The Companies proposed two plans, an Enhanced Service
Reliability Plan (ESRP) and gridSMART, to support nutiahves
to improve AEP-Ohio's distribution system and service to its
customers. The Companies requested annual distribution rate
increases of 7 percent for CSP and 6.5 percent for OP to

implement the two plans. In the Order, the Commi.ssion
considered the two plans separately and found that the annual
distribution rate increases were unnecessary in light of the
Conunissiori s findings on the BSRP and gridSIvIART plans, and
consequently eliminated the annual distribution rate increases

from the ESP (Order at 30-38).

Kroger maintains that the Commission properly rejected AEP-
Ohio's annual distribution rate increases (Kroger Memo Contra

at 7).
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1. ESRP

(45) AEP-Ohio asserts that the Commission s deferment of certain
aspects of its ESRP to a distribution rate case where all
components of distribution rates would be subject to review is
unreasonable and unlawful in violation of Section
4928.143(B)(2)(h), Revised Code (Cos. App. at 27). AEP-Ohio
posits that the Commissiori s conclusion conflicts with the
express provisions of SB 221, which permit single-issue
ratemaking proposals for distribution infrastructure and
modernization initiatives within ESP proposals (Id. at 27-28).
AEP-Ohio further claims that it "merely sought incremental
funding to support an incremental 1eve1 of reliability activities
designed to maintain and enhance service reliability levels" (Id,

at 27).

(46) AEP-Ohio argues that the Commission erred by failing to find
that three of the four ESRP initiatives met the statutory
requirements of Section 4928.143(B)(2)(h), Revised Code (Id. at
28). While AEP-Ohio commends the Commission on its finding
that the enhanced vegetation management program did meet
the statutory requirements, it believes that the Commission
should have reached similar conclusions on the other ESRP

programs (Id.).

(47) Conversely, Kroger and OPAE contend that the Commission
lawfully and reasonably deferred the decision to implement all
but one of the ESRP initiatives to a distribution rate case (Kroger
Memo Contra at 7-8; OPAE Memo Contra at 5). Kroger explains
that, while Section 4928.143(B)(2)(h), Revised Code, allows an
ESP to include provisions regarding single-issue ratemaking, it
does not mandate that the Commission approve such
provisions, and it especially does not require the Commission to
authorize all distribution proposals included in an ESP (Id.).

(48) OCC opines that, although it agrees with the decision to defer
ruling on the three ESRP initiatives, it believes that the
Companies failed to meet their burden of proof in
demonstrating that the vegetation management program
complies with Ohio law and is in the public interest (OCC App.
at 57-59). OCC also disputes the Commission s application of
Section 4928.143(B)(2)(h), Revised Code, and states that the
Commission erred in finding that the vegetation management
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initiatives met the statutory requirements. OCC also subinits
that the Comnussion erred when it characterized the proposed
vegetation initiative as "cycle-based" (OCC App. at 61).

(49) Moreover, OCC alleges that the Commission acted unlawfully
when it approved an ESRP rider without specifying an
identified amount and without receiving testimony on the need

for the riders (Id. at 55).

(50) As stated in the Order, the Commission recognizes that Section
4928.143(B)(2)(h), Revised Code, authorizes the Companies to
include in its proposed ESP provisions regarding single-issue
ratemaking for distribution infrastructure and modernization
incentives. However, the statute also dictates what the
Comnussion must do as part of its determination as to whether
to allow an ESP to include such provisions. Section
4928.143(B)(2)(h), Revised Code, states, in pertinent part:

As part of its determination as to whether to allow in an
electric distribution utility's electric security plan
inclusion of any provision described in division (B)(2)(h)

of this section, the commission 'shall examine the

reliability of the electric distribution utility's

distribution system and ensure that customers' and the

electric distribution utility's expectations are aligned
and that the electric distribution utility is placing
sufficient emphasis on and dedicating sufficient
resources to the reliability of its distribution system.

Section 4928.143(B)(2)(h), Revised Code (emphasis added).

The Commission examined the four initiatives included as part
of the Companies' ESRP and determined that only one, the
enhanced vegetation initiative, met these criteria. Contrary to
AEP-Ohio s assertion,s the Commission did consider and
evaluate each initiative and found that the enhanced vegetation
initiative was the only initiative that was supported by the
record in this proceeding (see Order at 30-32). The Commission
concluded that, at the time of the Order, the record did not

s Cos. App_ at 30.
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contain sufficient evidence to support the other three initiatives
and, thus, the Conunission declined to implement the programs
within the context of the ESP; however, the Commission stated
that it would consider the initiatives further in the context of a

distribution rate case.

(51) The Commission continues to believe that the appropriate
vehicle to review, consider, and make a determination on the
remaining initiatives, as well as the recovery of any costs
associated with those initiatives, is through a distribution base
rate case. Accordingly, AEP-Ohio's request for rehearing on

this issue is denied.

(52) The Commission agrees with OCC with regard to the three
initiatives referenced above. The Commission did not believe
that the record supported the need for those programs and,
thus, the Commission declined to include those prograns in the
ESRP, and declined to include any recovery for such programs
in the ESRP rider. The Commission disagrees, however, that
the record was void of any evidence regarding the vegetation
nlanagement program and costs associated therewith. Several
individuals, including an OCC witness, testified on the
proposed plan, as well as the Companies' current practices (Cos.
Ex. 11; OCC Ex. 13; Staff Ex. 2; Tr. Vol. VII 64-65, 84, 87-88; Tr.

Vol. VIII at 60-62). Testimony was also heard on the
expenditures associated with the proposed vegetation initiative
and the recovery of those costs (Staff Ex. 2 at 9-13). The
Commission created the ESRP Rider as a mechanism to recover
the actual costs incurred so that the expenditures could be
tracked, reviewed to determine that they were prudent and
incremental to costs included in base rates, and reconciled

annually. As fully discussed in the Order at pages 30-34, the
Commission finds that the Companies did meet their burden of
proof to demonstrate that the vegetation management program,
with Staff's additional recommendations, was reasonable, in the
public interest, and in compliance with the statutory
requirements. OCC raises no new arguments on rehearing and,
therefore, rehearing on this ground is denied.

(53) AEP-Ohio seeks clarification on the additional Staff
recommendations that the Commission approved as part of the
enhanced vegetation initiative (Cos. App. at 34).
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(54) The Commission found that the enhanced vegetation initiative,
with Staff's additional recommendations, was a reasonable
program that will advance the state policy. The Commission
emphasized the importance of a balanced approach that not
only reacts to problems that occur, but that also maintains the
overall system. To achieve this goal, the Commission fully
expects the Companies to work with Staff to strike the correct
balance within the cost level established by our Order, which is
based on the Companies` proposed ESRP program.

(55) ABP-Ohio also seeks clarification on the final paragraph in the
Order that discusses cost recovery associated with the three
remaining initiatives proposed through the ESRP (Cos. App. at

32).

(56) The Commission further clarifies that the language regarding
cost recovery and the inclusion of costs associated with the
remaining initiatives in the ESRP rider is permissive and
conditioned on subsequent Commission approval for including
such costs. 5pecifically, the Conunission stated: "If the

Commission, in a subsequent proceeding, determines that the
programs regarding the remaining initiatives should be
implernented, and thus, the associated costs should be
recovered, those costs may, at that time, be included in the ESRP
rider for future recovery, subject to reconciliation as discussed

above" (Order at 34 (emphasis added)).

2. GridSMART

(57) The Order recognized that federal matching funds under the
American Recovery and Reinvestment Act of 2009 (ARR Act)
are available for the installation of gridSMART Phase I and
directed AEP-Ohio to make the necessary filing to request the
federal funds. Given the availability of federal funds, the
Commission reduced the Companies' request for gridSMART
Phase I from $109 million (over the term of the ESP) by half to
$54.5 million for the term of the ESP. Further, the Order
established the gridSMART rider for 2009 at $33.6 million based
on projected expenses, subject to an annual true-up and
reconciliation of CSP's prudently incurred costs.
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(58) In its application for rehearing, AEP-Ohio notes #hat CSP
developed an incremental revenue requirement for gridSMART
Phase I of approximately $64 million during the ESP term (Cos.
Ex. 1 DMR-4) and, therefore, CSP's compliance tariffs reflect,
consistent with the intent of the Order, half of the incremental
revenue requirement. According to AEP-Ohio, as reflected in
the Companies compliance tariff filing, the initial gridSMART
rider rate is designed to recover approximately $32 milHon or
half of the gridSMART Phase I incremental revenue

requirement (Cos. App. at 35, n.13).

(59) However, AEP-Ohio argues that the Commission's discussion
of the ARR Act and the Iikelihood of AEP-Ohio obtaining such
funds are beyond the scope of the record. Further, AEP-Ohio
asserts that the details for federal funding of smart grid projects
have not been fully developed. The Companies argue that, to
the extent that the Order conclusively presumes that AEP-Ohio
will secure federal matching funds for each dollar invested by
the Companies and their customers, the Order is unreasonable
and unlawful. AEP-Ohio states that the Commissiori s decision
as to gridSMART places CSP in an unfunded mandate situation
to the extent that CSP receives less than 50 percent for its
gridSMART project or the U.S. Department of Energy institates
a cap of $20 million on each gridSMART project. For this
reason, AEP-Ohio requests that the Commission clarify that it
intends to fnlly fund the gridSMART Phase I project through
rates. Otherwise, AEP-Ohio reasons that the Commission lacks
the authority to order enhancement prograazns without recovery
for the utility as to improvements ordered. Forest Hills Utility

Co. v. Pub. Util. Comm. (1972), 31 Ohio St.2d 46, 57 (Cos. App. at

35-37).

(60) OCC contends that AEP-Ohio's assertion that the directive to
proceed with gridSMART Phase I without cornmensurate rate

relief contradicts Forest Hills and will be subject to reversal by
the Supreme Court of Ohio is inappropriate at this time and
unfounded. OCC reminds the Companies that, pursuant to the

Order, the initial rider is established to provide AEP-Ohio $33.6
million for its 2009 gridSMART expenditures. Accordingly,
OCC states that AEP-Ohio has not been denied funding and
there has been no determination that AEP-Ohio's prudently
incurred gridSMART costs will not be fully covered in the
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future. Thus, OCC reasons that the Companies' claim of an
unfunded mandate situation is premature, and the request for
rehearing should be denied (OCC Memo Contra at 23-25).

(61) First, the Conunission acknowledges that the Order
inadvertently based the gridSMART component of the
Companies' ESP on $109 million, which is the total projected

investment costs, including operations and maintenance
expenses, for the Companies' proposed gridSMART Phase I
project. As the Companies explain, CSP's ESP application
included a request for the incremental revenue requirement for
gridSMART during the ESP of approximately $64 million (Cos.
Ex. l DMR-4). As recognized by AEP-Ohio and implemented in
its tariff filing, it was our intent to approve recovery of half of
the gridSMART Phase I incremental revuene requirement, $32
million. Accordingly, rehearing is granted to correct this error

in our Order.

(62) Next, the situation before the Supreme Court in Forest Hills, is

factually different from the sitaation for CSP as to gridSMART
Phase I. In Forest Hills, the court held that the utility had not
been awarded funding to adequately maintain utility service
much less the iron removal equipment and water storage tanks
ordered by the Commission. In this instance, the initial
gridSMART rider is set at $32 miIlion for 2009 projected
expenses, subject to annual true-up and reconciliation based on
CSP's prudently incurred costs and application for federal
funding. Based on the information presented at Cos. Ex. 1
DMR-4, $32 million represents sufficient revenues for CSP to
commence its gridSMART program. As noted in the Order, the
Commission wishes to encourage the expedient implementation
of gridSMART. However, the Commission will not let the
desire for the expedient implementation of gridSMART cloud
the financial soundness of the costs to ultimately be incurred by
Ohio s ratepayers. Consistent with our decision to approve the
gridSMART Phase I project, we clarify that, once CSP properly
applies for and otherwise meets its obligations to receive federal
funds to offset the total costs of gridSMART Phase I, the
Commission will review its gridSMART Phase I expenditures
and, once the Commission concludes that such expenditures
were prudently incurred by CSP, the Commission intends to
approve recovery of CSP's gridSMART'1'hase I costs.
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(63) IEU, OCC, and OPAE argue that the Order approved, in part,
the Companies` request for gridSMART without addressing the
intervenors' arguments that the gridSMART proposal was not
cost-effective as required by Sections 4928.02(D) and 4928.64(E),
Revised Code (IEU App. at 22, 39-40; flPAE Memo Contra at 6;
OCC App. at 49-51). According to OCC, because AEP-Ohio
failed to present a detailed cost/benefit analysis of gridSMART
Phase L the full deployment of costs of gridSMART, a risk
sharing plan between ratepayers and shareholders, or the
expected operational savings associated with the
implementation of gridSMART, AEP-Ohio failed to meet its

burden of proof that gridSMART is cost-effective (OCC App. at
49-51). OCC also argues that AEP-Ohio failed to present any
evidence that gridSMART will benefit AEP-Ohio customers or
society (OCC App. at 51-52). IEU and OCC argue that the
Order fails to set forth the Commission's reasoning for its
approval of the Companies gridSMART proposal (IEU App. at
22, 39-40; OCC App. at 48-49). Further, OCC argues that the
Order does not include in the findings of fact or conclusions of
law any support for the Commission's adoption of gridSMART
Phase I, in violation of Section 4903.09, Revised Code (OCC
App. at 48-49). IEU argues that the Commission's approval of
these aspects of the ESP can not be reconciled with the goal of
keeping rate increases "as dose to zero as possible" (IEU App.
at 22, 39-40). For these reasons, IEU and OCC argue that the
Order is unreasonable and unlawful.

(64) Regarding IEU's and OCC's daims that the Order fails to
comply with Section 4903.09, Revised Code, AEP-Ohio retorts
that IEU's and OCC's disagreement with the Commission's
decision is not equivalent to a violation of Section 4903.09,
Revised Code. The Companies note that the Order specifically
recognized the features and benefits of proposed gridSMART
Phase L based on the record, Accordingly, AEP-Ohio argues
that the Order presents the Comm;.v.cion's basic rationale and
record support for gridSMART Phase I and, therefore, the Order
meets the requirements of Section 4903.09, Revised Code (Cos.

Memo Contra at 25-27).

(65) As to OCC's and IEU's claims that gridSMART has not been
shown to be cost-effective in accordance with Sections
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4928.02(D) and 4928.64(E), Revised Code, AEP-Ohio answers
that these code provisions are policy arguments that are not
binding on the Commission and, therefore, the arguments of
OCC and IEU on the basis of Sections 4928.04(E) and 4928.64(E),
Revised Code, are misguided. The Companies note that several
statutes of the Ohio Revised Code promote the deployment of
advanced metering infrastructure (AMI). Notably, AEP-Ohio
points out that Section 4928.02(D), Revised Code, encourages
the deployment of AMI as an example of cost-effective,
demand-side, retail electric service; that Section 4905.31(E),
Revised Code, in the context of an ESP, creates a specific cost
recovery mechanism opportunity for the deployment of
advanced meters; and that the General Assembly included a
long-term energy delivery infrastructure modernization plan as
an item that can be included in an ESP under Section
4928.143(B)(2)(h), Revised Code. Based on the potential of
gridSMART technologies to significantly enhance customers',
energy management capabilities, AEP-Ohio reasons that the
legislature mandated the requirements in Section 4928.66,
Revised Code, for energy efficiency and peak demand
reductions (Cos. Memo Contra at 27-29). The Companies argue
that, while OCC and IEU focus exclusively on one aspect of the
stated policy, cost-effectiveness, the Commission has a
responsibility to consider all of the policies presented in Section
4928.02, Revised Code. Cost-effective, as defined by AEP-Ohio,
does not mean that a network component (or group of
components like gridSMART) pays for itself but, rather that it is
a reasonable and prudent approach to deploying needed
functionalities and features, (Cos. Memo Contra at 27).

(66) In the Order, the Commission summarized the key components
of CSP's gridSMART proposal and emphasized its support of
smart grid technologies. The Commission noted the potential
for a well-designed smart grid system to provide customers and
the electric utility long-term benefits, including decreasing the
scope and duration of electric outages, improvements in electric
service reliability, and the ability to provide customers the
opportunity to better manage their energy consumption and
reduce their energy costs (Orcler at 34-35, 37).

The Commission s endorsement of gridSmart Phase I is based on
the projects' ability to drive a broad range of potential economic
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benefits both to consumers and the utilities. While consumers
are given the capabilities to reduce their bills, utilities earn the

capability to manage their systems.

For customers, the ability to have real-time price information and
the ability to respond to such prices means that they may
develop consumption patterns that both save them dollars while
helping the utilities shave their peaks. This price-responsive
demand not only reduces the need for high-cost generation
capacity, but also reduces the need to continually expand the
costly transmission and distribution components. The essence of
this project is an infrastructure that embraces the following
elements: advanced metering, dynamic pricing, information
feedback to consumers, automation hardware, education, and
energy efficiency programs. If executed appropriately,
customers will receive the benefits of demand reduction across

all seasons.

From the utility infrastructure side, gridSmart may lead to
much-needed improvements in reliability. In the digital world
that presently exists, and in the technology-driven world into
which we are moving, the demand for precise and reliable
power delivery systems is imperative. As we move forward,
there will be new demands placed upon the grid to
accommodate variable and intermittent inputs, such as the
various forms of alternafive energy generators. One can hardly
imagine what the technologies of the future will bring us; we
understand, however, that they must be adaptable to our needs.

This is the essence of the smart grid.

(67) Further, the statutes referenced by AEP-Ohio in its
memorandum contra indicate the legislature's endorsement of
AMI. Furthermore, to the extent that SB 221 encourages the
deployment of AMI and clarifies the legislature's policy
directives at Section 4928.02, Revised Code, and in light of the
Commission's desire to implement infrastructure and
technological advancements to enhance service efficiencies and
unprove electric usage, the Commission modified and adopted
the Companies' gridSMART proposal. The Commission
specifically directed ASF-Ohio to pursue federal funds, in an
effort to reduce the gridSMART Phase I cost that could be
passed on to Ohio ratepayers. We also, as suggested by Staff,
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implemented a rider as opposed to the automatic increase
proposed by the Companies. In keeping with the enunciated
state policies for reasonable electric rates and the requirements
of SB 221 that encourage the implementation of AMI, the
Commission approved the adoption of a gridSMART rider. Our
Order requires separate accounting for gridSMART, an
opportunity for the gridSMART plan to be reviewed and
updated annually and an opportunity for the Commission to
review the gridSMART expenditures to ensure that they were
prudently made prior to the Companies' recovery of any
gridSMART costs.

For these reasons, the Commission concludes that the adopted
gridSMART component of AE.'P-Ohio s ESP best meets the
requirements of SB 221, and meets the Commission s.obligation
to the citizens of Ohio to encourage the implementation of AMI
and ensure the availability of adequate, reliable, safe, efficient
and reasonably priced electric service. As noted in the Order,
we believe it is important that electric utilities take the necessary
steps "to explore and implement technologies such as AMI that
will potentially provide long-term benefits to customers and the

electric utility.
„ Thus, the Commission denies IEU's, OCC's,

and OPAE's applications for rehearing as to the gridSMART
component of the Companies' ordered ESP.

Because of the compelling need to alter the paradigm that has
traditionally governed the relationahip between the customer
and the utility, we are ordering AEP to implemerit no later than
June 30, 2010 a transition to an integrated smart grid within its
Phase I project area. The goal should be to maximize benefits to
consumers consistent with the aforementioned objectives.

B. Riders

1. Provider of Last Resort (POLR) Rider

(68) OCC and ICroger allege that the Commission s approval of the
POLR charge to allow AEP-Ohio to collect 90 percent of the

revenues that AEP-Ohio proposed in its POLR rider was

unreasonable and unlawful given that the charge was calculated

incorrectly and was established unreasonably high (OCC App.

at 29-34; Kroger App. at 3-6). Kroger submits that reducing the
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requested POLR amount by 10 percent to account for the
reduction in risk by requiring shopping customers to pay
market rates if they return to the Cornpanies is insufficient.
TCroger agrees that the POLR risk is reduced if retmnning
customers are required to pay market prices, but Kroger
believes that the reduction in the POLR risk to the Companies is
greater than 10 percent (Kroger App. at 4-5). Kroger also
opposes the use of the B1ackScholes model to calculate the
amount of the POLR risk, stating that the B1ackScholes model
exaggerates the Companies' POLR risk (Id.).

(69) OHA and OMA raise similar arguments, adding that the limited
shopping that has occurred and the unlikelihood that it will

occur in the future further reduces AEP-Ohio's risk and the

need to compensate for that risk (OHA App. at 6-8; OMA App,

at 5-6).

(70) OEG states that the Commission properly found that the POLR
rider should be avoidable for those customers who shop and
agree to return at a market price; however, OEG believes that
the Commission did not go far enough. OEG requests that the
Commission grant rehearing to allow the POLR rider to be
avoidable by those customers who agree not to shop during the
FSP through a legally binding commit.ment (OEG App. at 6).

(71) OCC further contends that the Commission's actions
authorizing the collection of POLR charge revenues for January
through March 2009 at the higher rates authorized by the Order,
even though the new SSO rates were not in effect at that time,
and customers were already paying a POLR charge, violated
Section 4905.22, Revised Code, and case precedent (OCC App.

at34-36).

(72) Additionally, CCC alleges that the Commission violated Section
4928.200), Revisea Code, when it required residential customers
of governmental aggregators to pay a stand-by charge. OCC
explains that the statute permits governmental aggregators to
elect not to receive standby service on behalf of their residential
customers, in exchange for electing to pay the market price for
power if the residential customers return to the electric utility

(OCC App. at 36-37).
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(73) AEP-Ohio disagrees with the intervenors and argues that the
POLR rider approved by the Commission was lawful and
reasonable (Cos. Memo Contra at 3-8). AEP-Ohio asserts that
the parties are raising issues that were fully litigated in the
proceeding and have not raised any new arguments and thus
the grounds for rehearing on the POLR-related issues should be

denied.

(74) AEP-Ohio also explains that OCC misperceives the risk
associated with the POLR obligation and argues that, as with
other rate components that are part of the ESP, there is no
double-recovery (Cos. Memo Contra at 24). Rather, the
Companies' increased all charges embedded in the ESP,
including the POLR charge, to reflect the 2009 revenue levels
authorized by the Commission, and then offset the revenues
that had been collected already in the first quarter (Id.).

(75) First, as explained by AEP and recognized by others,9 we
explicitly stated in our Order that customers in governmental
aggregation programs and those who switch to an individual
CRES provider can avoid paying the POLR charge if the
castomers agree to pay the market price upon return to the
electric utility after taking service from a CRES provider (see
Order at 40). As such, OCCs request for rehearing on this

matter is denied.

(76) With regard to the amount of the POLR charge, the Comtnission
carefully considered all of the arguments, testimony, and
evidence in the proceeding and determined that the Companies
should be compensated for the cost of carrying the risk
associated with being the POLR provider, including the
migration risk. Based on the evidence presented, the
Commission adopted the Companies' witness' testimony who
quantified that risk at 90 percent of the estimated POLR costs,
using the Black-Scholes model (see Tr. Vol. XIV at 204-205; Cos.
Ex. 2-E at 15-16; Cos. Ex. 1, Exhibit DMR-5). The parties have
not raised any new issues for the Commission s consideration.
Therefore, we deny rehearing regarding the various POLR

issues that have been raised.

9 See Cos. Memo Contra at 2-3; OEG App. at 6.
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(77) As for the argument of double-recovery of POLR charges or
retroactive ratemaking, the Commission finds that this
argument is comparable to OCC's arguments concerning aIl of
the ESP charges and finds similarly. As discussed in
subsequent section IILC (Effective Date of the ESP), our Order
authorized the Companies' to increase all charges embedded in
the ESI', including the POLR charge, to reflect the 2009 revenue
levels approved by the Comurdssion. However, our Order also
directed the Companies to offset any revenues that had been
collected from customers in the first quarter to specifically
prevent any double recovery: As such, rehearing on this issue is

also denied.

2. Enerev Effficiency, Peak Demand Reduction. Demand

Response, and Interruvtible Capabilities

(a) Baselines and Benchmarks

(78) The Companies proposed that the load of the former
Monongahela Power Company's (MonPower) customers be
excluded from the calculation of CSP's EE baseline to be
established pursuant to Sections 4928.64 and 4928.66, Revised
Code10 In the Order, the Commission concluded that the
MonPower customer load shall be included in the Companies'
FE baseline because the MonPower load was not a load that
CSP served and would have lost, but for some action by CSP

(Order at 43).
(79) AEP-Ohio requests rehearing on this aspect of the Order. AEP-

Ohio, in its sixth assignment of error, argues that the Order
erroneously failed to address the Companies' demonstration
that the record in the MonPower Transfer Case reflected the
Commission's concerns for MonPower's customers if they were
not served under a rate stabilization plan (RSP). CSP notes that
Staff witness Scheck acknowledged that MonPower customers
were facing electricity prices directly based on wholesale
market prices that far exceeded the level of retail prices offered

by MonPower (Tr. Vol. VII at 201-202). CSP reminds the
Commission that, in this proceeding, Staff recognized that there

10 In the Matter of the Tran$fer of Monongahela Pawer Company's Certified Territory in Ohio to the Columbus

Southern Pomer Company, Case No. 05-7b5-ELr'CJNC, Opinion and Order (November 9, 2005) (MonPower

Transfer Case).
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were important "econonlic development" issues in the
MonPower Transfer Case (Cos. Ex. 2A at 48). Further, CSP
notes that, in the MonPower Transfer Case, the Commission
concluded that "economic benefits will inure to all citizens and
businesses in both regions by helping to sustain economic
development in southeastern Ohio."11 The Companies argue
that it is not fair or reasonable for the Commission to now take
such a narrow and technical view of economic development and
request that the Commission exclude the MonPower load from
the EE baseline. In the alternat-ive, CSP requests that, should the
Commission affirm its decision that the MonPower load was not
economic development, the FE and PDR baselines be adjusted
to ensure that the compliance measurement is not unduly
influenced by other factors beyond CSP's control as requested in
the Companies Brief (See Cos. Br. at 103; Cos. App. at 17-20).

(80) The Commission affirms its decision to include the former
MonPower customer load in the calculation of CSP's EE
baseline to be established pursuant to Sections 4928.64 and
4928.66, Revised Code. While the Commission appreciates that
CSP entered into an agreement to serve the former service
territory of MonPower, as discussed in the Order, the transfer of
such customer load was not economic development given that it
was not a load CSP served and would have otherwise lost but
for some action by CSP. We acknowledge that pursuant to
Section 4928.66(A)(2)(b), Revised Code, the Conunission may
amend an electric utility's FE and PDR benchmarks if the
Commission determines that an amendment is necessary
because the electric utility cannot reasonably achieve the
benchmarks due to regulatory, economic, or technological
reasons beyoiid its reasonable control. We also acknowledge
that Section 4928.66(A)(2)(c), Revised Code, requires the
baseline to be normalized for certain changes including
appropriate factors to ensure that the compliance measurement
is not unduly influenced by factors outside the control of the
electric utility. The Commission will consider such request for
adjustments to the baseline by AEP-Ohio and other electric

utility companies when appropriate.

11 MonPower Transfer Case, Opinion and Order at 11.
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(b) Interruptible CaFacity

(81) As a part of the ESP, the Companies' requested that their

interruptible service load be counted towards their PDR
requirements to comply with Section 4928.66(A)(2)(b), Revised
Code. The Companies also proposed to increase the Iimit of
OP's Interxuptible Power-Discretionary Schedule (Schedule IRP-
D) to 450 Megawatts (MW) from the current limit of 256 MW
and to modify CSP`s Emergency Curtailable Service (ECS) and
Price Curtailable Service (PCS) to make the services more
attractive to customers. The Companies request that the
Commission recognize the Companies' ability to curtad
customer usage as part of the PDR compliance (Cos. Ex.1 at 5-

6).

(82) In the Order, the Commission agreed with Staff and OCEA that
interruptible load should not be counted in the Companies'
determination of its EE f PDR compliance requirements unless
and until the load is actually interrupted. IBU argues that the
Commission failed to present sufficient reasoning to support
this position. IEU states that the Commission's reliance on the
testimony of Staff and OCEA's discussion of the issue is limited

(IEU App. at 51).

(83) As noted iiz the Order, OCEA argued that counting interruptible
load is contrary to the objectives of SB 221 and, because the
customer controls part of the load when non-mandatory
reductions are requested, interruptible load should not be
counted (Order at 46). IEU proffers that OCEA's argiunents are
contrary to the record evidence and common sense (IEU App. at
51). The Companies and IEU reason that Section
4928.66(A)(1)(b), Revised Code, dictates that the peak demand
reduction programs merely be "designed to achieve" a
reduction in peak demand (Cos. App. at 21; IEU App. at 52).
The applicants for rehearing note that Staff witness Scheck
acknowledged that "designed to achieve" is fundamentally
different from a requirement to "achieve" as is required in
Section 4928.66(A)(1)(a), Revised Code, regarding EE programs
(Cos. App. at 21; IEU App. at 52). IEU agrees with the
Companies' arguments on brief that interruptible service
arrangements provide an on-system capability to satisfy
reliability and efficiency objectives as part of a larger planning
process (Cos. Brief at 112-115), and cites the regional
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transmission organizations (RTO) programs as an example (IEU
App, at 52). The Companies contend that, unlike unused
energy savings capabilities, PDR programs create a capability to
reduce peak demand that can eEther be exercised or reserved for
future use as needed and, if the PDR resource or capability is
not needed for operational reasons or because weather is mild,
PDR capability is fully reserved for future use without depletioin
or diminishing its value as a resource (Cos. App. at 22). IEU
also contends that an interruptible customer's buy through of a
non-mandatory interruptible event is not a reason to reject it as
a part of an electric utility PDR program under Section
4928.66(A)(2)(c), Revised Code, and the Commission should
reverse its decision. IEU states that excluding interruptible
capacity will require the Companies to offer a program inferior
to the programs available from the RTO (IEU App. at 52-53).
Finally, AEP-Ohio ecn.phasizes, as noted in the Companies
brief, that the Commission s Integrated Resource Plan (IRP)
rules, as proposed by Staff, define "native load" of a system to
mean the internal load minus interruptible loads at Rule 4901:5-
5-01(R), O.A.C.12 (Cos. Br. at 115; Cos. App. at 22-23). Thus, the
applicants for rehearing reason that including iinterruptible load
as a part of the Companies' EE/PDR compliance program is

consistent with the goals of SB 221.

(84) OCC states that the Commission previously considered and
rejected certain of the Companies' arguments on this issue. In
light of the fact that the Commission has previously given this
issue due consideration and rejected the Companies' arguments,
OCC argues that the Companies' application for rehearing of
this issued should be denied (OCC Memo Contra at 22-23).

(85) Upon further consideration of the issues raised, the Commission
has determined that it is more appropriate to address
interruptible capacity issues in AEP-Ohio's PDR portfolio plan
proceeding docketed at Case Nos. 09-578-EL-EEC and 09-579-

ETrEEC.

See adopted Rule 4901:5-5-01(R), O.A.C., In the Matter of the Adoption of Rules fbr Alternafine and Renewable

Energy Technologies, Resources, and Climate Regutationa, and Reaiew of Chapters 4901:5-1, 4901:5-3, 4901;5-5,

and 4901:5-7 of the Ohio Administrative Code, Pursuant to Section 4928.66, Revised Code, as Amended by

Amended Substitute Senate Bill No. 221, Case No. 0&S88-EL-ORD (Green Rules) (April 15, 2009).
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(c) EE/PDR Rider

(86) In its fourth assignment of error, AEP-Ohio requests, among
other things, that the Commission clarify that the phase-in of
the approved rate increase and deferral of total bill increases
over the established cap do not include revenue increases
associated with a distribution base rate case or the revenue
associated with the energy efficiency and peak demand
reduction cost recovery (EE/PDR) rider (Cos. App. at 13-14).

(87) As discussed in findings (27) and (28) above in regard to the
TCR, we clarify that the percentage cap increase on total
customer bills does not include the EE/PDR rider or future
distribution base rates estabHshed pursuant to a separate

proceeding.

3. Economic Development Cost Recovery Rider

(a) Shared recover^ of forgone economic
develapment revenue

(88) In its application for rehearing, OCC argues that the
Commission Order is unreasonable to the extent that the Order
fails to require the Companies to share a portion of the revenues
foregone due to economic development programs (OCC App, at
39-41). OCC recognizes that Section 4928:143(B)(2)(i), Revised
Code, permits an electric utility to file an ESP with provisions to
implement economic development programs and to request that
program costs be recovered from, and allocated to, all customer
classes. OCC repeats the statements made in its briefs and
rejected by the Cocmnission in the Order that it has been the
Commission's long-standing policy to equally divide the cost of
the foregone revenue subsidies between the utility`s
shareholders and customers. OCC claims the Commission's
ruling on this issue constitutes an unreasonable shift in
established regulatory policy to the prejudice of AEP-Ohio s
residential customers and a rejection of OCC's request to
annually review each approved economic development
arrangement. OCC interprets the Order to foreclose any such
annual review and, except for the Companies and the
Commission, to bar any other parties an opportunity to review
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economic development contracts initially and periodically
thereafter (OCC App. at 39-41).

(89) AEP-Ohio opposes OCC's request for rehearing on this matter.
AEP-Ohio argues that, although OCC acknowledges that it is
within the Commission's discretion to determine "the amount
and allocation of the costs to be recovered" for foregone
economi.c development revenue, at the same time, OCC claims
that revenue sharing is within the Commission's discretion.
AEP-Ohio asserts that despite OCC's claim that revenue sharing
is an established Commission policy, the practice is not reflected
in any of its special arxangements priox to the implementation of
SB 221. The Companies proffer that, to the extent the alleged
change in policy requires a reason, in SB 221, the General
Assembly explicitly included recovery of foxegone revenue as a
part of economic development contracts in the amendments to
Section 4905.31(E), Revised Code (Cos. Memo Contra at 36-37).

(90) The Commission finds that OCC has failed to present any new
arguments for the Commission's consideration on this issue.
We do not find it necessary or appropriate to require all parties
to initially review andJor to annually review the economic
development arrangements. Consistent with the current
practice, the Commission will review economic development
arrangements on a case-by-case basis which will afford
interested parties an opportunity to be heard in individual
economic arrangement cases. Accordingly, we deny OCC's
request for rehearing.

(b) Economic development contract customer comvliance

review

(91) OCC also argues that the Economic Development Rider (EDR)
is unfair, lacks accountability and fails to evaluate the
Companies or the customer's compliance with their respective
obligations. OCC states that the EDR approved in the Order
does not require that recovery be limited to AEP-Ohio s costs
net of benefits of the economic development program. Further,
OCC claims that, without any review or accountability of the
customers receiving the economic development benefits of such
approved arrangements, costs cannot be determined. OCC
argues that the Commission failed to make any provisions for
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recipients of economic development contracts to be held
accountable for their obligations under the economic
development arrangements. Further, OCC asserts that this
absence of accountability of the customer-recipient is
unreasonable because it allows anyone to receive an economic
development discount with nothin.g more than representations
that it will make investments in the state of Ohio. OCC
contends that the Commission should only approve discounted
economic development rates, recovery by the electric utility and
EDRs if investment in Ohio actually occurs (OCC App. at 65-66).

(92) OCC also argues that the non-bypassable EDR is also
unreasonable and unlawful because it is abusive,
anticompetitive, and not proper. OCC states that AEP-Ohio
does not intend to offer economic development rates to
shopping customers, but will impose the EDR charges on
shopping customers. OCC asserts that the lack of symmetry
between the avaitability of the beiiefit, and who pays for the
benefit, renders the EDR unlawful and unreasonable, as
approved by the Cormntission (OCC App. at 66).

(93) The Companies state that OCCs arguments are preinature. In
defense of the Commission's decision, the Companies remind
aCC that the Commission will review and address the specific
circumstances of each economic development arrangement as it
is presented for approval and, that if there are any enforcement
issues in the future, the Coinmission s continuing jurisdiction
over economic development arrangements can be used to
address any issues that arise. Regarding OCC's claims that the
non-bypassable nature of the EDR is unlawful, abusive, and
anticompetitive, the Companies reason that the fact that the
EDR is non-bypassable ensures that it is competitively neutral.
AEl'-ohio explains that a bypassable EDR would give CRES
providers an undue advantage and emphasizes that CRES
provider rates do not reflect recovery of "public interest"
discounts in comparison to the electric utilit/,s regulated SSO

rates, which reflect forgone economic development discounts.
Further, the Companies reason that all customers and the
community benefit from economic development (Cos. Memo

Contra at 37-38),
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(94) The Commission finds that OCC has not presented any new

arguments that the Commission has not previously considered
regarding review of economic development arrangements or
the sharing of foregone revenues for economic development.
We agree with the Companies that all customers and the
community benefit from economic development and, therefore,
find it is reasonable for the EDR to be non-bypassable as
permitted by law. The Commission finds that its current
procedure to review and analyze each proposed economic
development arrangement is sufficient to address OCC's
concerns regarding accountability and the electric utility's and
economic development customer's contract compliance
obligations. For these reasons, we deny OCC's request for

rehearing.

C. Line Extensions

(95) AEP-Ohio avers that the Comrnission's rejection of its proposed
line extension provisions is unlawful and unreasonable, and
states that the Commission should authorize AEP-Ohio to
implement up-front payments contemplated in the
Cotrnnissiori s November 5, 2008, Finding and Order issued in
Case No. 06-653-EL-ORD (Cos. App. at 6-9)13

(96) Recognizing that the line extension policies were still being
considered at the time of the rehearing applications, OCC
argues that AEP-Ohio's rehearing request is without support

and should be denied (OCC Memo Contra at 19-20).

(97) As stated in our Order, the Commission is required to adopt
uniform, statewide line extension rules for nonresidential
customers pursuant to SB 221, which it has done in Case No. 06-
653-EL-ORD. Although the rules are not yet effective, the
Commission adopted modified line extension rules in its Entry

13 The Ohio Home Buflder's Association (OHBA) requested leave to file a limited memorandum contra
AEP-Ohio's application for rehearing on Apri127, 2009. AEP-Ohio responded to the request on May 5,
2009, and moved to strike the pleading. We find OHBA's motion to be improper and will not be
considered because OHBA is not a party to these cases and because OHBA has not shown that its failure
to enter a prior appearance is due to just cause and that its interests were not already adequately
considered by the Commission. However, even if we were to corvsider the request and permitOHBA's
memorandum contra, OHBA's arguments would not modify our dedsion regarding the line extension

issue.

204



08-917-EL-SSO, et al. -35-

on Rehearing issued on May 6, 2009. AEP-Ohio was an active
participant in the administrative rulemaking and concems that
it has regarding the matters included in that rulemaking process
are not appropriate for these proceedings. AEP-Ohio has failed
to raise any new arguments regarding this issue. Accordingly,

rehearing on this ground is denied.

III. OTHER ISSUES

A. Corporate Separation

1. Transfer of Generating Assets

(98) IEU alleges that the Commission erred by allowing AEP-Ohio to
recover, through the non-PAC portion of the generation rate, the
Ohio customers jurisdictional share of any costs associated with
maintaining and operating the Waterford Energy Center and
the Darby Electric Generating Station (IEU App. at 19-21). IEU
states that the Conunission s detennination was without record
evidence and a demonstration of need (Id.).

(99) AEP-Ohio responds that the Commission's actions were
reasonable in light of SB 221 and the requirement that the
Commission placed on AEP-Ohio to retain the generating
facilities. AFsP-Ohio' also submits that the Conunission s
decision was lawful pursuant to Section 4928.143, Revised Code,
which allows such flexibility in appmving an ESP (AEP Memo

Contra at 1142).

(100) After further consideration, the Commission finds IEU's
arguments persuasive and grants rehearing on the issue of
recovery of costs associated with maintaining and operating the
Waterford Energy Center and the Darby Electric Generating
Station facilities through the non-FAC portion of the generation
rate. The Companies have not demonstrated that their current
revenue is inadequate to cover the costs associated with the
generating facilities, and that those costs should be recoverable
through the non-FAC portion of the generation rate from Ohio
customers. We, therefore, direct AEP-Ohio to modify its ESP
and remove the annual recovery of $51 million of expenses
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including associated carrying charges related to these

generation facilities.

14

is

B. PTM Demand Response Progams

(101) As a part of the ESP, the Companies proposed to revise certain
tariff provisions to prohibit SSO customers from participating in
the demand response programs (DRP) offered by PJM, both
directly and indirectly through a third-party. The Commission
concluded that, despite Integrys' arguments to the contrary, the
Commission was vested with the broad authority to address the
rate, charges, and service issues of Ohio's public utilities as
evidenced in Title 49 of the Revised Code and, therefore,
reasoned that this Commission is the entity to which the Federal
Energy Regulatory Commission (FERC) was referring in the
Final Rule.14 However, the Coimnission ultimately determined
that the record lacked sufficient information for the Commission
to consider both the potential benefits to program participants
and the costs to Ohio ratepayers to deternmine whether this
provision of the ESP will produce a significant net benefit to
AEP-Ohio consumers. As a result, the Commission deferred the
issue to be addressed in a separate proceeding and requested
that AEP-Ohio modify its ESP to eliminate the provision that

prohibits participation in PJM DRP.

(102) The Companies request rehearing of the Commissiori s decision,
arguing that deferring this matter to a subsequent proceeding
and allowing continued participation in DRP is unreasonable
and against the manifest weight of the evidence in the record.
AEP-Ohio points to what it calls "exhaustive treatment° of the
issue by the parties in their briefs, motions, memoranda, written
testimony and hearing transcripts. AEP-Ohio submits that the
Order allows current DRP participants to continue participation
in such programs tbrough mid-2010, halfway through the term
of the ESP, but also permits other customers to register to
participate since FERC has re-opened registration untit May 1,
2009.15 The Companies view the re-opening of registration by
FERC as an opportunity for the Cornmission to prohibit current

Wholesaie Competition in Regions with Orgonized Elecfric Markets (Docket Nos. RM07-19-o00 and AD07-7-

000),125 FERC 161,071 at 18 CFR Part 35 (October 17,2008) (Fina1 Rule).
PJM InterconnecEion,126 FERC ¶61,275, Order at ¶89 (March 26, 2009) .
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registrants' participation in DRP, without prejudice, by way of a
timely decision to restrict retail participation.

(103) The Companies also argue that the Indiana Utility Regulatory
Commission (URC) recently granted a request by an AEP-Ohio
affiliate to continue the Commission's default prohibition
against retail participation in the PJM DRP while that
Commission continues to consider a more permanent resolution
to this issue. However, the Indiana URC will consider
individual customer requests to participate in DRP on a case-by-
case basis.16 AEP-Ohio advocatesthe Indiana URC's approach,
which the Companies assert will facilitate the use of demand
resources within Ohio and aIIow AEP-Ohio to refine its retail
DRP to meet the mandates for PDR. AEP-Ohio contends that
the Order creates uncertainty for the Companies and additional
costs for ratepayers in two respects: (a) AEP-Ohio's PDR
compliance costs increase with the exportation of Ohio's
demand response resources through retail participation in the
PJM programs; and (b) nonparticipating customers will incur
additlonal long-term capacity costs due to AEP-Ohio's
obligation to continae to provide firm service even though the
participating customers are using their load in a manner that is
akin to interruptible service. AEP-Ohio states that it is the
Companies' goal to emulate the PJM DRP at the retail level to

the extent possible. Further, AEP-Ohio proposes that, if the
Commission restricts retail participation on rehearing and
orders the Companies to modify their programs to the
maximum extent possible, AEP-Ohio's customers would benefit
from demand response in terms of a reductioin. in the capacity
for which AEP-Ohio customers are responsible. According to
AEP-Ohio, such a decision would also encourage AEP-Ohio to
work with stakeholders to ensure that predictable consumer
demand response is recognized as a reduction in capacity that
CSP and OP carry under PJM market rules and support AEP-

Ohio's PDR obligations (Cos, App. at 23-26).

(104) IEU, OCC, and Integrys each filed a memorandum contra this
aspect of the Companies' request for rehearing. Like AEP-Ohio,
rEU agrees that the Commission had sufficient information to

In the Matter of the Commission's Investigation Into Any and All Matters Related to Demand Respon'se Programs

Ofered by the Midwest ISO and P]M Interconnection, Cause No. 43566 (February 25,2009 Order).
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decide this issue, but supports the Commission's conclusion to
allow retail participation in DRP until a decision is ultimately
rnade. Further, IEU asserts that the bases AEP-Ohio cites for
support of its request for rehearing are inaccurate andJor
misleading (IEU Memo Contra at 10-11). IEU and OCC state
that AEP-Ohio has mischaracterized the Indiana URC's ruling.
IEU contends that the Indiana URCs position is irrelevant as
Indiana operates under a cost-based ratemaking regime unlike
Ohio (IEU Memo Contra at 11). Further, OCC cites and IEU
quotes the Indiana URC's order to state, in part: .

The initiation of the Commission`s investigation in
this Cause did not alter the Commission`s existing
regulatory practice of requiring approval prior to
direct participation by a retail customer in an
[regional transmission organization demand response

program]. Nor did the Commission's investigation

prohibit Indiana end-use customers desiring to parficipate

in PJM's DRPs from filing a petition seeking approval

from the Commission, Instead; the Commission
commenced this investigation to determine whether,
and in what manner, the Commission's regulatory
procedure should be modified or streamtined to address

requests by end-use customers based on the importance of

demand response and the increased interest in participation

in RTO DRPs. [Emphasis added.]17

IEU and OCC note that of the five Indiana customers that
requested approval to participate in the RTO DRP, as of the
filing of the memoranda, three requests had been approved and
two were pending (IEU Memo Contra at 12, n.5; OCC Memo
Contra at 13). In other words, IEU concludes that there is in fact
no prohibition on customer participation in RTO DRP in

Indiana (IEU Memo Contra at 11-12).

(105) Integrys and OCC state that there is no evidence in the record to
support AEP-Ohio's claims that continued participation in RTO
DRP will increase the Companies' compliance cost to meet its
PDR requirernents under Section 4928.66, Revised Code
(Integrys Memo Contra at 8; OCC Memo Contra at 12). Integrys

17 Id. at 5.
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explains that the statute does not require the use af in-state
demand response resources, prohibit participation in RTO DRP
or require the mercantile customer to integrate or commit their
DRPs to AEP-Ohio. Commitment is at the mercantile
customer's option. Further, Integrys interprets the
Commission's decision in the Duke Energy of Ohio ESP case to
affirm its interpretationis (Integrys Memo Contra at 5-6, 8; OCC
Memo Contra at 12). OCC also argues that there is no evidence
in the record to support the representation that customer
participation in DRP will not benefit ?.EP-Ohio s customers by
decreasing AEP-Ohio's load. OCC reasons, and Integrys agrees,
that DRP improve grid reliability and make markets more
efficient by avoiding the cost associated with new generation tn
service load and, as such, the intervenors reason that DRP are a
benefit to all customers participating in the RTO's market (OCC
Memo Contra at 12; Integrys Memo Contra at 9). Integrys
rationalizes that customers participating in the PJM DRR under
AEP-Ohio Schedules GS-2, GS-3 and GS-4 pay demand charges
for firm capacity irrespective of whether the customer takes
service or service is curtailed (Integrys Memo Contra at 9). IEU
claims that AEP-Ohio's arguments implicitly concede that PJM's
DRP are more valuable to customers than the interruptible
service offered by CSP and OP, and IEU emphasizes that it is

the mercantile customei3s choice to dedicate customer-sited

capabilities under SB 221. Also, IEU asserts that the Companies'
assertion that the Order will cause additional long-term
capacity costs for nonparticipating customers is misleading at
best. IEU explains that, should any additional long-term
capacity costs be incurred, it would not be the result of
customers participating in RTO DRP, but AEP-Ohio's
commitment to meet the generation resource adequacy
requirement of all retail suppliers within its PJM zone for a
period of five years through PJM's fixed resource requirement
program (LEU Memo Contra at 12-13). Finally, OCC asks that
the Commission retain an SSO customer's option to participate
in a variety of competitive DRP as such is supported by the
goals of SB 221(OCC Memo Contra at 11).

ls In the Matter of the Application of Duke Energy Ohio, Ine., for Approval of an Etectric Security Plan, Case No.

08-92U-EIrSSO, et a1., Opinion arid Order at 35 (December 17, 2008).
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(106) Integrys and IBU assert that any failure of .AEP-Ohio to comply
with the PDR requirements of Section 4928.66, -Revised Code,
are not because of customer partlcipation in PJM's DRP but the
lack of attractive programs offered by AEP-Ohio (IEU Memo
Contra at 13; Integrys Memo Contra, at 7). Further, Integrys
notes that the Companies' three interruptible service offerings
(Schedule IRP-D, ECS Rider and PCS Rider) have only 8 AEP-
Ohio customers (Integrys Memo Contra at 7). Further, Integrys
suggests that, if the Companies believe that the DRP are
affecting the Companies' PDR compliance plans, Section
4928.66(A)(2)(b), Revised Code, permits AEP-Ohio to request
that its PDR goals be revised (Integrys Memo Contra at 7-8).

(107) As to the Companies' alleged desire to emulate RTO DRP, OCC
argues that the Companies could have developed and filed DRP
that mirrored PJM's programs as a part of their ESP application
(OCC Memo Contra at 12). For these reasons, IEU, Integrys,
and OCC request that the Commission deny AEP-Ohio's

application fox rehearing as to the PJM DRPs.

(108) The Commission rejects AEP-Ohio's proposal to direct DRP
participants to withdraw from PJM programs at this time. The
registration deadline of May 1, 2009, has passed and we
consider this request to be moot. Furthermore, the Cornmission
is not convinced by AEP-Ohio's claims that an abrupt change in
the Commissiori s decision would not harm customers already
registered to participate in PJM's DRP, given that customers
may have entered into contractual arrangements, invested in
new equipment, and agreed to operational commitments in
reliance on the Commission's Order, Thus, we affirm our
decision not to prohibit AEP-Ohio's SSO customers from
participating in PJM's DRP at this time and will reconsider our
decision in a subsequent proceeding. Finally, the Commission
notes that AEP-Ohio, IEU, Integrys nor OCC presented, in their
respective briefs or memoranda, quantification of record
evidence to address the Commission s primary concern with
this provision of the ESP. The Commission requires additional
information to consider the costs incurred by various customers
to balance the interest of AEP-Ohio customers participating in
PJM's DRP and the cost AEP-Ohio s other customers incur via
the Companies' retail rates. Moreover, none of the arguments
presented in the applications for rehearing or the memoranda
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contra sufficiently address this aspect of the PJM DRP and,
therefore, fail to persuade the Commission to reconsider its
decision regarding PJM DRP participation In further
consideration of the need to balance the potential benefits to
PJM DRP participants and the costs to AEP-Ohio ratepayers, the

Commission clarifies that AEP-Ohio customers under
reasonable arrangements with AEP-Ohio, including, but not
limited to, EE/EDRR economic development arrangements,
unique arrangements, and other special tariff schedules that
offer service discounts from the applicable tariff rates, a.re
prohibited from also participating in PJM DRP, unless and until
the Commission decides otherwise in a subsequent proceeding.
The remaining issues in the applications for rehearing on PJM

DRP participation are denied.

C. Effective Date of the ESP

(109) OCC claims that the Commission erred by permitting AEP-Ohio
to apply their amended tariff schedules to services rendered
prior to the entry of the Commission approving such schedules,
in violation of Sections 4905.22, 4905.32, and 490530, Revised
Code, and the Ohio and United States Constitutions (OCC App.
at 18-19, 24-25). OCC recognizes that the effective date of the
tariffs, as corrected by the Entry Nunc Pro Tunc issued on
March 30, 2009, was "not earlier than both the commencement
of the Companies' April 2009 billing cycle and the date upon
which the final tariffs are filed with the Commission" (Id.).
However, OCC asserts that permitting the increased rates to be
effective on a "bills-rendered" basis, instead of a'"services-
rendered" basis, authorizes increased rates prior to the approval
of the new rates, which includes charges for electric energy
already consumed. OCC opines that applying amended tariff
schedules to services rendered prior to the Commission s entry
that approves such schedules violates Sections 4905.22 and

4905.32, Revised Code (Id.).

(110) OCC also asserts that the Commission erred by establishing the
term of the ESP beginning January 1, 2009, which equates to the
Companies collecting retroactive rates for the period January
2009 through March 2009, in violation of Ohio law and case

precedent (Id. at 20-24).
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(111) OCC further alleges that the Order violates Section 4928.141(A),
Revised Code, which OCC interprets to require an electric
utility's rates in effect January 1, 2009, to continue if an SSO has
not been approved by the Commission. OCC argues that, to the
extent that, the Order replaced the rates in effect at January 1,
2009 without an approved SSO, it violates Section 4928.141(A);

Revised Code (Id. at 25-26).

(112) Sinlilar arguments were raised by several other intervenors
(OMA App. at 3-4; OHA App. at 2-6; Kroger App. at 8-9).

(113) AEP-Ohio opposes the intervenors' claims regarding retroactive
ratemaking, stating that the various claims are without merit
and should be rejected (Cos. Memo Contra at 14-25). AEP-Ohio
explains that the Commission's Order, as clarified by the Entry
Nunc Pro Tunc, approved a modified ESP with a term
conunencing January 1, 2009, and ending December 31, 2011(Id.
at 14). AEP-Ohio filed compliance tariffs implementing the new
rates adopted in the ESP, couunencing with the first billing cycle
of April 2009, which included an offset of the revenues collected
from customers during the interim period (Id.). The Companies
argue that Sections 4905.22 and 4905.32, Revised Code, require
public utilities to charge rates that are authorized by the
Commission, as reflected in approved tariffs at the time of the
billing, which AEP-Ohio properly did, and OCC's general
disagreement with adopting rate increases on a bills-rendered-
basis is not an issue unique to this proceeding (Id. at 16).

(114) AEP-Ohio further responds that the Commission authorized a
three-year ESP with a term of January 1, 2009, through
December 31, 2011, and required that the revenues that were
collected during the interim period, pursuant to Case No. 08-
1302-ELrATA, be offset by the new rates (Id. at 17), AEP-Ohio
states that the Commission did not establish retroactive rates
but, instead, used a prospective rate mechanism to implement
the full term of the ESP. The Companies also note that the
Commission s decision did not provide for new rates during the
first quarter of 2009 and did not require the Companies to
backbill individual customers for service already provided and

paid for.
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(115) It has been a long standing Commission policy to approve the
effective date of tariffs on either a bills-rendered or services-
rendered basis depending on the specific facts of each case. As
noted by the Companies, "[o]rdering rate increases effective on
a bills-rendered basis is a widely used and established practice
in various types of rate cases" (Cos. Memo Contra at 16).

(116) We also agree with AEP-Ohio that our decision does not
constitute retroactive ratemaking in violation of Keco Industries,

Inc. v. Cincinnati & Suburban Bell Tel. Co. (1957),166 Ohio St. 254

(Cos. Memo Contra at 18). During the interim period (first
quarter of 2009), the Comniission approved rates pursuant to
Section 4928.141(A), Revised CodeY9 and, subsequently,
through our Order in this proceeding, we authorized the
revenues collected during the interim period to be offset against
the total allowable revenues that the Companies axe authorized
to receive pursuant to their ESP, as modified by the
Commission (Order at 64, corrected by Entry Nunc Pro Tunc at
2). The Commission did not permit the Companies to go back
to January 1, 2009, and re-bill customers for the consumption
that they used during the first quarter of 2009 at the higher rate
established by our Order. Had our Order allowed the
Companies to re-bilk customers at the higher rate based on
actual consumption from January 1, 2009, through March 31,
2009, wlv.ch it did not, we would agree that an order
authorizing such rebilliing would constitute retroactive

ratemaking.

(117) As explained previously, our Order remains consistent with
Section 4928.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a
SSO established in accordance with Section 4928.142 or
4928.143, Revised Code (Order at 64, corrected by Entry Nunc
Pro Tune at 2). The Commission approved AEP-Ohio's three-
year ESP, with modifications, but did not allow AEP to collect
higher rates associated with that approved ESP until the first
billing cycle of Apri12009. We clarified our intent to this effect

in our Entry Nunc Pro Tunc, pages 1- 2;

In re Coiumbus Sothern Power Co. and Ohio Power Co., Case No. 08-1302 EIrATA, Finding and Order at 2-3

(December 19, 2008) and Finding and Order at 2 (February 25,2009).
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It was not the Commission s intent to allow the
Companies to re-bill customers at a higher rate for
their first quarter usage. The new rates established
pursuant to the ESP were not to go into effect until
final review and approval by the Commission of the
Companies' compliance tariffs. Given that our order
was issued on March 18, 2009, and that the
Companies' existing tariffs approved by the
Commission were scheduled to expire no later than
the last billing cycle of March 2009, it was anticipated
that the new rates would not become effective until

the first biIling cycle of April.

(118) We further addressed these issues in our entry issued on
March 30, 2009, when we denied the request for a stay
(March 30 Entry). In that March 30 Entry, we specifically stated
that we disagree with the characterization that our action
allowed AEP-Ohio to retroactively collect rates (March 30 Entry
at 3). In that same March 30 Entry, we also addressed the claim
that the Order violated Section 4928.141(A), Revised Code. We
explained that in our finding and order issued on December 19,
2008, in Case No. 084302-EL-ATA, the Commission established
rates for the interim period, stating that "the rates in effect on
July 31, 2008, would continue untPl an SSO is approved in
accordance with Section 4928.142 or 4928.143, Revised Code"
(March 30 Entry at 3). Moreover, we agree with AEP-Ohio's
understanding of the offset required by our Order (Cos. Meino
Contra at 22). The offset was an adjustment that the
Commission believed to be fair in calculating the incrementally
higher revenue authorized for 2009, in light of the timing of the
Commission's decision on the ESP and the need for an interim
plan. The Commission has considered all of the arguments
raised surrounding these issues several times in multiple
proceedings and has specifically addressed the arguments in its
previous decisions. The parties have raised nothing new for the
Conunission's consideration. Accordingly, the Commission
finds that its Order does not constitute retroactive ratemaking,
and does not violate any statute or constitutional provision.
Therefore, we deny rehearing on all grounds associated with the

effective date of the new ESP rates.
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(119) Furthermore, the Connnission finds that the Companies' should
file revised tariffs consistent with this entry, to be effective on a
date not earlier than both the commencement of the Companies'
August 2009 billing cycle, and the date upon which final tariffs
are filed with the Commission. In light of the timing of the
effective date of the new tariffs, the Commission finds that the
tariffs shall be effective for bills rendered on or after the
effective date, and contingent upon final review by the

Commission.

IV. SIGNIFICANTLY EXCESSIVE EARNINGS TEST tSEET)

(120) In the Order, the Corrunission concluded that the SEET would
be established within the framework of a workshop to develop
a common methodology for all Ohio electric utilities. The
Commission reasoned that, pursuant to Section 4928.143(F),
Revised Code, there is time to develop a common methodology
for all Ohio electric utilities because the SEET wiil not actually
be applied until 2010 for the year 2009, consistent with the
Commission's decision in the FirstEnergy BSP Case?°
However, the Commission recognized that AEP-Ohio required
certain information to evaluate the rnodified ESP. The
Commission noted that the Companies' earnings from off-
system sales would be excluded from fuel costs and, consistent
with that decision, also excluded off-system sales margins from

any SEET.

A. AEP-Ohio as a single-entitV for SEET

(121) AEP-Ohio, in its thirteenth assignment of error, requests that
the Conumission provide further clarification of the SEET and
the scope of the issues to be addressed at the SEET workshop.
AEP-Ohio requests that the SEET apply to CSP and OP as a
single entity because investments in the electric utilities are
made and their operations are conducted on a combined basis.
The Companies argue that the "single entity" approach was
supported by Staff (Staff Ex. 10 at 25). The Companies also
argue that a common SEET methodology does not require an

20 In re Ohio Edison Company, The Cleaeland Electric Illuminating Company, and the Toledo Edison Company,

Case No. 08-935-EL-SSO, Opinion and Order (December 19,2008).
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identical SEET methodology for each Ohio electric utility (Cos.

App. at 4041).

(122) While IEU does not take a position, at this time, on the merits of
AEP-Ohio's request, ISiJ argues that the clarification need not
be addressed as a part of the entry on rehearing and the issue is
more appropriately deferred to the workshop (IEU Memo at 15).
On the other hand, OCC opposes AEP-Ohio's request. OCC
proffers that despite Staff's belief that the consolidated
evaluation of the Companies' earnings for purposes of the SEET
would help mitigate "asymmetrical" risk, Staff was reluctant to
address the issue of whether such practice was permitted
pursuant to SB 221. OCC argues that combining CSP and OP
for SEET purposes is prohibited by the statute. OCC notes that
paragraphs (C) and (E) of Section 4928.143, Revised Code, each
refer to "the electric distribution utility" and that Section
4828.01(A)(6), Revised Code, defines electric distribution utility
as "an electric utility that supplies at least retail electric
distribution service." As such, OCC contends that the statute
dearly expresses the legislative intent and the statute must be
applied accordingly?1 Thus, OCC reasons that the earnings of
CSP and OP cannot be combined for calculation of the SEET

pursuant to the statate (OCC Memo at 14-15).

(123) The Commission concludes that consideration of whether CSP
and OP should be considered a single-entity, AEP-Ohio, for
purposes of the SEET is an issue more appropriately addressed

as a part of the SETT workshop.

B. O5S

(124) Kroger reasons that the Order is unreasdnable and unlawful to
the extent that the Order excluded OSS margins from the SEET
and did not share OSS margins with customers as an offset to
FAC. Kroger claims that the Order does not explain why OSS
margins are excluded from the SEET (Kroger App. at 8).
Further, Kroger clarifies that its request as to OSS was in the
alternative. More precisely, Kroger requested that should the

21 Time Warner ro. Pub. UNi. Comrx. (1996), 75 Ohio St.3d 229, 237, citing Provident Bank v. Wood (1973), 36

Ohio St.2d 101.
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22

23

24

Commission exclude OSS margins as an offset to the FAC, then
the Commission should then include OSS margins in the SEET.
Kroger argues that the Order inappropriately allows AEP-Ohio
to retain all of the benefits of OSS margins and AEP-Ohio's
distinction between SB 221's focus on retail sales as opposed to
wholesale transactions is unsupported by legal authority and
contrary to Ohio law. Kroger reasons that AEP-Ohio's
generating assets, which produce electricity for 05S, are
included in the calculation of the Companies' conunon equity
and, therefore, OSS should be included in the SEET. Further,
according to Kroger, neither Section 4928.143(F), Revised Code,
nor any other provision of the Revised Code excludes OS5 from
the calculation of the return on common equity: Thus, Kroger
requests that the Commission reconsider the Order to at least
share OSSS margins with AEP-Ohio s customers (Kroger App. at

6-8).

(125) OCC argues that recognizing OSS profits and sharing the profits
between customers and the electric utility is consistent with the
Commission s decision in a prior CEI Rate Case.22 Further, OCC
asserts that the Commission has previously determin.ed that
providing OSS revenue to jurisdictiona] customers can assist in
achieving the goal of providin.g reliable and safe service and is
consistent with the state policy set forth in Section 4928.02(A),
Revised Code.23 OCC argues that, although the law does not
explicitly require an allocation of OS5 to customers, the law also
does not explicitly prohibit it. Thus, OCC reasons that the
Commission has failed to follow it own precederrt24 (OCC App.
at 16-17). Further, OCC reasons that the order fails to offer any
justification for changing its position on this issue or to
demonstrate why its prior decisions were in error. For this
reason, OCC alleges that the Commission's Order yields an
unreasonable and unlawfuI result as to the SEET (OCC App. at

18).

In the Malter of the Application of the Cleveland Electric Illuminating Comparry for Authority to Anrend and to

Increase Certain of it Filed Schedules Fixing Rates and Charges for Electric Service, Case No. 84-188-EIrAIR,

Opinlon and Order at 21 (March 7,1985).

In the Matter of the Application of the Cincinnati Gas & Etechic Company for an Increase in its Rates for Gas

Service to AIl Jurisdictional Customers, Case No. 95-656-GA-AIR, Entry on Rehearing at 6-7 (February 12,

1997).
Cieveland Elec. IIlurninating (1975), 42 Ohio St.2d 403 at 431.
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(126) OEG and OMA argue that the exclusion of OSS creates a
fundamental asymmetry by comparing only part of the eamings
of AEP-Ohio with the full earnings of the comparable
companies (OEG App. at 2-4; OMA App. at 4-5). OEG argues
that the "return on common equity that was earned" by the
Companies includes profits from OSS. OEG contends there is
no statutory basis for comparing only part of the earnings of
AEP-Ohio with basis full earnings of the comparable companies
and such a comparison distorts the analysis. As a key consumer
protection provision of SB 221, OEG asserts that failing to
include all of the Companies' earnings underrnines the
intentions of and the plain meaning of the statue. OEG notes
that the record reveals that, during the term of the ESP,
projected OSS profits are $431 million for OP and $360 million
for CSP and ignoring such earnings misconstrues the statue and
fails to provide meaningful consumer prbtection as intended by
SS 221. On such basis, OEG and OMA argue that the SEET set
forth in the Order is unlawful (OEG App. at 2-4; OMA App. at

4-5).

(127) As interpreted by OCC, Section 4928.143(F), Revised Code,
requires the Comtiussion to determine whether AEP-Ohio's ESP
results in excessive earnings and includes all provisions of the
ESP, including deferrals. OCC believes that el'uninatirig
deferrals from the SEET is an unauthorized adjustment and
opines that the elimination of the deferrals is unlawful as it is
not authorized by the statue. OCC argues that eliminating
deferrals from the SEET will misstate the Companies' earnings,
distorting the match between expenses and revenues and
distorting the SEET. OCC asserts that the exclusion of the
deferrals unlawfully gives AEP-Ohio a margin and virtually
ensures that the Companies will not violate the SEET (OCC

App, at 67-68).

(128) OEG agrees with the Commission s decision to exclude
deferrals and the related expenses from the SEET so that
deferrals are matched with revenues when revenues are
received by the Companies. However, OEG seeks clarification
of the Order to the extent that the Companies' annual earnings
for purposes of the SEET will exclude all deferral of expenses
and, once recovery of the deferral actually begins, a11
amortization expenses associated with amounts previously
deferred (OEG App. at 4-6).
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(129) We grant the intervenors' requests to reconsider the exclusion
of 05.s margins from the SEET calculation. We have decided
that like our consideration of whether to treat AEP-Ohio as a
single-entity for purposes of the SEET, OSS is an issue more
appropriately addressed in the SEET workshop. SimiIarly, the
Commission concludes that to further explore the issues of
deferrals and related expenses, in regards to the SEET, we will
also address these components of the SEET as part of the

workshop.

V. MARKET-RATE OFFER (MRO) v. ESP

(130) AEP-Ohio argues that the Order is unlawful and unreasonable
because Section 4928.143(C)(1), Revised Code, does not perrnit
the Commission to modify the ESP if the proposed ESP is more
favorable than the MRO (Cos. App, at. 4-5). OCC disagrees and
states that the Commission properly applied the statutory test
when it compared the modified ESP to the results that would
otherwise apply under a MRO (OCC Memo Contra at 9).
Siunilarly, Kroger, OPAE, IEU, and OEG assert that the
Commission properly exercised its statutory authority to

° modify the proposed ESP to make it more favorable than the
expected resnlts of a MRO (Kroger Memo Contra at 4; OPAE
Memo Contra at 4-5; IEU Memo Contra at 7; OEG Memo Contra

at 3).

(131) We agree with the intervenors. The statute contemplates
modification of a proposed ESP by the Commission, and then a
comparison of the modified ESP, as approved, to the results that
would otherwise apply under a MRO. As explained in our
Order, our statutory authority is not limited to an after-the-fact
determination, but rather, includes the authority to make
modifications to a proposed ESP that are supported by the
record. Therefore, AEP-Ohio's rehearing request is denied on

this ground.

(132) IEU argues that the costs associated with the POLR obligation
should not be included in the MRO portion of the ESP versus
MRO comparison (IEU App. at 43-44). IEU contends that the
Commission lacks the authority to approve a POLR charge in a
Section 4928.142, Revised Code, proceeding (Id. at 44).
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(133) The Companies interpret IEU's argument as an erroneous belief
that the Companies' POLR obligation terminates in the MRO
context (Cos. Memo Contra at 13). AEP-Ohio contends that its
risk associated with the POLR obligation under SB 221
continues regarding the non-market portion of the MRO, and
that it is unreal'sstic to evaluate the cost of an MRO without
including the POLR obligation (Id.).

,(134) IEU also appears to be requesting rehearing claiming that the
Order does not pxovide adequate justification or offer even the
"slightest due" for its decision as required by Section 4903.09,
Revised Code (IEU App. at 22-26). However, [EU then argues
that the market price that the Commission used in its
comparison is too high and that, since testimony was filed- in the
proceeding, market prices have declined. IEU is suggesting that
the Commission do on rehearing exactly what it criticizes the
Commissiori s Order for doing, which is base its opinion on
information and data that is not in the record of the proceeding.
AEP-Ohio objects to IEU's approach of using extra-record
information to state that the Commission's analysis was flawed

(Cos. Memo Contra at 12).

(135) There was no need for IEU to search for clues in the
workpapers. The Commission weighed the evidence in the
record and adopted Staff's estimated market prices, as well as
Staff's methodology, in the Order. At page 72, the Commission
stated its basis: "Based upon our opinion and order and using

Staff witness Ress' methndology of the qi.iantification of the ESP v.
MRO comparison . . ." (emphasis added). Prior to explicitly
stating which quantification analysis that it used, the
Commission explained that Staff witness Hess' methodology
incIuded the utilization of Staff witness Johnson's estimated
market rates to demonstrate that the ESP is more favorable in
the aggregate as compared to the expected results of an MRO
(Order at 70). The Order also explained that the Companies
calculated the estimated market prices to be $88.15 per MWH
for CSP and $85.32 per MWH for OP. OCC provided testimony
of estimated,market prices of $73.94 per MWH and $71.07 per
MWH for CSP and OP, respectively (OCC Ex.10 at 15-24), while
Staff offered testimony of estimated market prices of $74.71 per

MWH and $73.59 per MWH for CSP and OP, respectiveIy,
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which were then utilized by Staff in an MRO v. ESP comparison
(Staff Ex. 1-A, Revised Exhibit JEH-1). Utilizing their respective
estimated market prices, both OCEA (which includes OCC) and
Staff concluded that the ESP, if modified, was more favorable in
the aggregate than an MRO (see Order at'70-71). Based on the
record before it, it was reasonable for the Commission to adopt
Staff's estimated market rates and Staff's methodology to
quantify the ESP v. MRO comparison. IEU's argument to the

contrary lacks merit and, thus, is rejected.

(136) With regard to the MRO versus ESP comparison, our analysis
did not end with the rehearing requests. Upon review of the
record in this case and all arguments raised on rehearing, the
Commission does in fact find that the ESP, including deferrals
and future recovery of deferrals, as modified by the Order and
as further modified by this entry, is more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

(137) The Commission notes that, with this entry, it is further
modifying AEP-Ohio's h5P to reduce the rate impacts on
customers. The Commission believes that the modifications
made in this entry increase the value of the Companies' ESP.
Nonetheless, even if we do not include the POLR obligation in
the calculation of the MRO versus ESP comparison, the
Commission finds that the ESP is still more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

VI. SECTION 4903.09, REVISED CODE

(138) lEU generally argues that the Commission's decision fails to
comply with the requirements of Section 4903.09, Revised Code,
to sufficiently set forth the reasons proinpting the Commissiori s
decision based upon the findings of fact in regards to carrying
costs, FAC, the rate increase limitation, POLR, the transfer of
generation issets, gridSMART and other disixibution_ rate
increases, and the comparison of the ESP to the MRO (IEU App.

at 4-26).
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(139) Similarly, OCC argued that the Commission failed to meet the
sufficiency requirements of Section 4903.09, Revised Code,
when it denied OCC's motion for stay in its March 30, 2009,
Entry Nunc Pro Tune, and failed to make the Companies'
collection of rates subject to refund, and when it approved the
ESRP rider (OCC App. at 27-29, 55-57).

(140) AET' disagrees, stating that the Commission explained the bases
for its determination of the issues raised in this proceeding in a
manner that satisfies Section 4903.09, Revised Code, as well as
Supreme Court precedent (AEP Memo Contra at 8-10).

(141) As discussed more fully in the individual sections dealing with
each subject matter, the Commission finds that it fally and
adequately set forth its decisions in its Order, consistent with
Section 4903.09, Revised Code, and long standing precedent.

See Industrial Energy Users-Ohio v. Pub. IXtit. Comm, (2008), 117

Ohio St.3d 486, 493, 2008 Ohio 990; MCI Telecom. Corp. v. Pub.

Util. Comm. (1987), 32 Ohio St.3d 306, 513 N.E.2d 337; Tongren v.
Pub. Utz2. Com. (1999), 85 Ohio St.3d 87,1999 Ohio 206.

It is, therefore,

ORDERED, That the applications for rehearing be granted, in part, and denied, in

part, as set forth herein. It is, further,

ORDERED, That the Companies file, for Commission review and approva7, their

revised tariffs consistent with this entry. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties and

other interested persons of record.

THE PUBLI ILITIES CO SSION OF OHIO
^ 1

/!^

Alan R. Schri$er, Chairman

SoieiiaPau

A&)A 1^1 , Z4"
bertol L RCh . oeryValerie A. enunie

KWB/GNS:ct

Entered in the Journal

,lUL P^ 3 2099.

Rene6 J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

Case No. 08-918-ELrSSO

CONCURRING OPINION OF COMMISSIONER CHERYL L. ROBERTO

It is the Commissiori s responsibility to promote the policy of this state to "ensure
the availability to consumers of ... reasonably priced retail electric service." R.C.
4928.02(A). We are mandated to approve or modify and approve an electric security
plan (ESP) when we find that the plan or modified plan, including its pricing and all
other terms and conditions, including any deferrals and future recovery of deferrals, is
more favorable in the aggregate as compared to the expected results that would
otherwise apply under R.C. 4928.142. R.C. 4928.143(C)(1).

While an ESP may include components described in R.C. 4928.143(B)(2), nothing
in S.B. 221 requires that it be built on a component by component basis. In fact, given
that the ESP is not cost based, focusing on any component in which a cost increase is
expected or demonstrated obscures the failure to conduct the corollary examination of
components of the base rate in which savings have occurred or in which revenue has
increased. Thus, we are practically limited in our examination of an ESP or modified

ESP to the aggregate impact.

While I concur that the modified ESP is more favorable in the aggregate than
what would be expected under an MRO, I do not agree with the underlying policy
decisions expressed in paragraphs 18, 38, and 76 of the order and write separately to
highlight that, while I do not agree as to these policy decisions. I do concur in the result.
As to the FAC baseline, in a cost-based matter it would be unacceptable to sacrifice
accuracy when, alternatively, the Cornmission could order the record to be reopened for
the sole purpose of receiving.updated testimony as is appropriate for information that
could not have been known at the time of the hearing pursuant to Rule 4901-1-34 of the
Ohio Administrative Code, or order that the baseline be trued-up to account for actual
2008 fuel costs during annual reconciliation. Further, I specifically do not agree that R.C.
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4928.143(B)(2) contemplates recovery for pre-January 1, 2009 environmental
expenditures or that carrying costs for envirorimental expenditures should be accrued
at the weighted average cost of capital when there has been no finding that the debt has
been prudently incurred taking into account the availability of pollution control fands.
Nor can I find, as to the incremental increase in the provider of last resort cost, that the
Black Scholes modei is an appropriate tool to determine an appropriate POLR charge,
or that an increased risk of migration exists which requires an incremental increase in
POLR, as a POLR component was already included within the Companies' existing

base rates.

The ultimate result of these policy decisions, however, is to increase the
Companies' authorized revenue which, when combined with revenue realized from
other components of the ESP, results in a particular price for retail electric service. It is
this price, together with all the terms and conditions of the modified ESP, that must be
more favorable in the aggregate than the results otherwise to be expected pursuant to

R.C. 4928.142 in order for the modified ESP to be approved.

Evaluating the "expected" results that would otherwise apply under R.C.
4928.142 when compared to this price is of necessity speculative. The calculation must
include a projected market cost. Within the existing record, I concur that the projected
market cost has been appropriately defined? I do, however, find that, as argued by IEiJ
and as summarized in paragraph 132, such a calculation may not properly include an
incrementaI POLR increase. However, as stated in paragraph 137, even when
correcting for this error by eliminating the incremental POLR increase from the MRO
cost, I specifically concur that the modified ESP is still more favorable in the aggregate

ared to the expected results of an MRO.s compa

^ ^^ -6"

Cherylj< Roberto, Commissioner

i Given the significantly different economic conditions which existed between the time of the record
testimony and the time at which th,e Comntission considered this matter (both as to the original entry
and upon rehearing), I would, however, have supported reopening the record for the Iimited purpose

of refreshing the market price projections as this information was not avaiIable at the time of the

hearing.
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