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INTRODUCTION

The Electric Security Plan (ESP) rates of Columbus .Southem Power Company
(CSP) and Ohio Power Company (OP) (colllectively, “AEP Ohio”) include a non-
bypassable Provider of Last Resort (POLR) charge. In approving AEP Qhio’s ESP
through its decision in the ESP Cases,' the Public Utilities Commission of Ohio
(Commission) also approved an Economié_DeveIoﬁment Cost Recovery Rider (EDR) rate
adjustment mechanism to recover costs associated with economic development programs
for commercial and industrial customefs of AEP Ohio, including foregone revenues
éssociated with rate discounts approved for commercial and industrial customers.
‘Contemporaneous with finalizing AEP Ohio’s ESP through the rehearing process, the
Commission was actively considering an application filed by Ormet Primary Aluminum
Company (E)rm_et) for approval of a discounted rate for electric service. In deciding the
Ormet Case,” the Commission granted a substantial discount to Ormet and approved a
ten-year term for the contract. During this same time period, the Commission was
presented with another request for a large rate discount from a different industrial

customer of AEP Ohio, Eramet Marietta, Inc. (Eramet). In deciding the Eramet Case,’

' In the Matter of the Application of Columbus Southern Power Company for Approval
of an Electric Security Plan; an Amendment to its Corporate Separation Plan; and the
Sale or Transfer of Certain Generating Assets, Case No. 08-917-EL-SSO, and I the -
Maitter of the Application of Ohio Power Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate Separation Plan, Case No. 08- 918-EL-SS0
(collectively, the “ESP Cases™).

% In the Matter of the Application of Ormet Primary Aluminum Corporanon Sfor
Approval of a Unique Arrangement with Ohio Power Company and Columbus Southern
Power Company, Case No. 09-119-EL-AEC (“Ormet Case ™).

3 In the Matter of the Application for Establishment of a Reasonable Arrangement
Between Eramet Marietta, Inc. and Columbus Southern Power Company, Case No. 09-
516-EL-AEC (“Eramet Case™).



the Commission also granted a substantial discount to Eramet and approved a nearly ten-
year term for the contract.

In both the Ormet Case and the Eramer Case, the Commission — over AEP Ohio’s
objection — designated AEP Ohio* the “exclusive supplier” of competitive generation
service during the term of the contracts. In both cases, the Commission found that there
was “no risk” that Oﬁnet or Eramet would shop during the contract term and held that
AEP Ohio would not be permitted to recover the otherwise appﬁcable POLR charge. in
connection with the contract. Thus, even though the Commission had recently approved
AFP Ohio’s non-bypassable POLR charge, it contempéraneously decided in the Ormet
Case and the Eramet Case to order AEP Ohio to enter into service agreements without
fully compensating AEP Ohio the revenue foregone as a result of the discounted
economic development rate. In reaching these decisions, the Comunission concluded that
it has full discretion to decide whether to allow recovery of revenue foregéne. AEP Ohio
has appealed the Commission’s decisions in both the Orniet Cqse (Case No. 09_—2060)
and the Eramet Case (Case No. 2010-723).

The case below involved an application filed by AEP Ohio to adjust their
respective EDR rates to include recovery of the foregone revenues from 2009 associated
with the two special contracts AEP Ohio was compelled by the Commission to enter iI_'lto
with Ormet and Eramet, respeétively. The Commission felied on its prior decisions in the
‘Ormet Case and the Eramet Case to again order AEP Ohio to incorporate a POLR charge

offset in calculating its delta revenue recovery associated with the Ormet and Eramet

* Columbus Southern Power Company is the electric distribution utility serving Eramet,
while both Columbus Southern Power Company and Ohio Power Company serve Ormet.
For efficiency and because both companies together comprise AEP Ohio, this brief will
refer to AEP Ohio as the involved utility. "



contracts, finding that the identicalr issues were raised that had already been considered
and decided by the Commission in those prior cases.

Much as the Commission’s decision below merely implemented their prior
decisions in the Ormet Case and the Eramet Case, the arguments supporting AEP Ohio’s
position in the instanj: appeal are based upon the same arguments already raised in the
direct appeals from the decisions in thev Ormet Case (Sup. Ct. Case No. 2009-2060) and
Eramet Case (Sup. Ct. Case No. 2010-723). Because AEP Ohio’s substantive claims will
be decided iﬁ those two appeals, the instant appeal was filed as a prétective measure in
order to preserve AEP Ohio’s remedy for i‘ecovery of foregone revenues relating to 2009
— should appellants prevail in Case No. 2009-2060 and/or Case No. 2010-723.
Consequently, AEP Ohio fully expects that the disposition of this appeal will follow the
outcome of Case Nos. 2009-2060 and 2010-723 (and all three cases could be
consolidated for argument and decision, should.the Court wish to do Sb).

Based on the same arguments raised before this Court in Case Nos. 2009-2060
and 2010-723, AEP Ohio will present its arguments supporting reversal and remand of
the decision in the EDR Case in three categories: (I) common arguments suppofting

reversal of the underlying decisions in both the Ormet Ca,.s*e and Eramet Case relied upon
below, (II) arguments supborting reversal that are unique to the underlying decision in the
Ormét Casé relied upon below; and (III) arguments supporting reversal that are uﬂique to

the underlying decision in the Eramer Case relied upon below.



STATEMENT OF FACTS AND OF THE CASE

On November 13, 2009, AEP Ohio filed an application to adjust Columbus
Southern Poﬁer Company’s and Ohio Power Conipany’s respec_ﬁve EDR rates to collect
foregone revenues from 2009 associated with the contracts the Commission ordered AEP
Ohio to enter into in the Ormet Case and the Eramet Case. {In the Matter of the
.Application of Columbus Southern Power Compény and Ohio Power Company to Adjust
Their Economic Development Cost Recovery Rider Rates, Case No. 09-1095-EL-RDR

| (“EDR Case”) (January 7, 2010 Finding and Order) ét 1, Ap. at 376.5_ AEP Ohio_
proposed EDR Rjder rates that would fully .recover the delta revenue associated with the .
Ormef and Eramet contracts; however, in recognition of the Commission’s decisions in
the Ormet Case and the Eramet Case requiring that the POLR Charge offset be made,
AEP Ohio’s application also set forth the lower EDR Rider rates that reflect the POLR
Charge offset. (/d.) The Commission adopted the lower EDR Rider rates that reflected
the POLR Charge offset, consistent with its decisions in the Ormet Case and the Er;amet
Case. (Id. at 10, Ap. at 385.) |

AEP Ohio filed an application for rehearing, pursuant to R.C. 4903.10, to again
raise its substantive objections to the decisions from the underlying Ormer Case and the
Eramet Case being implemented in adopting the lower EDR Rider rates below. (EDR
Case, February 5, 2010 Application for Rehearing of AEP Ohio, Ap. at 447.) In again
rejecting these arguments, the Commission relied exclusively on its pridr decisions in the
Ormet Case and the Eramet Case. (EDR Cas;e, March 24, 2010 Entry on Rehearing at 4-

5, Ap. at 398-399.) AEP Ohio timely filed a Notice of Appeal with this Court.

? References to Appellant’s Appendix are designated as “Ap.”



ARGUMENT

IPART ONE: COMMON ARGUMENTS SUPPORTING REVERSAL
OF BOTH UNDERLYING DECISIONS IN THE ORMET CASE
AND THE ERAMET CASE '

PROPOSITION OF LAW NO. I:

The Commission erred as a matter of law in concluding that
“the recovery of delta revenues is a matter for the
‘Commission’s discretion” under R.C. 4905.31.°

The Commission made its position on recovery of delta revenues perfectly clear
on rehearing by stating as follows in the Ormet Case:

Contrary to AEP Ohio's analysis, the plain language of Section 4905.31,
Revised Code, does not require the Commission to approve the full
recovery of all delta revenue resulting from the unique arrangement.
Section 4905.31, Revised Code, states that a unique arrangement "may
include a device to recover costs incurred in conjunction with any
economic development and job retention program . . . including recovery
of revenue foregone." The Commission finds that the use by the General
Assembly of "may" in this context authorizes, but does not require, the
recovery of delta revenues. If the General Assembly had intended to
require the recovery of delta revenues, the General Assembly would have
used "shall" or "must" rather than "may.” * * * Thus, the Commission
finds that, according to the plain language of the statute, the recovery of
delta revenues is a matter for the Commission's discretion.

(Ormet Case, Entry on Rehearing at 10-11 (emphasis original), Ap. at 86-87.) A similar
finding was made as part of the decision in the Eramet Case. (See Eramet Case, Opirﬁon
and Order at 8, Ap. at 418.) While the Commission’s position is clear, it is unreasonable
and unlawful. |

The Commission’s interpretation of R.C. 4905.31, utilize(i in both the Ormet Case

~and the Eramet Case and implemented below in the EDR Case, employs a strained

6 Whilé there are some minor variations among the three cases, this proposition
corresponds to Proposition of Law No. I in both Case Nos. 2009-2060 and 2010-723.



interpretation that reads the phrase “may include” out of context and conflicts with the
plain meaning of the complete sentence when read as a whole. Though the Commission
has authority to approve or disapprove proposals under R.C. 4905.31, the statute does not
permit the Commission to approve a proposed arrahgement and simultaneously disallow
a portion of the resulting foregone revenue (also knoﬁn as “delta revenues,” referring fo
.the difference between the dis_counted rate and the otherwise applicable tariff rate). Inthe
Ormet Case and the Eramet Case, the Commission did, in fact, approve the two
arrangements and proceeded to offset AEP Ohio’s recovery of delta revenues associated
with the compulsory arrangement relative to the otherwise applicable POLR charge that
would be paid by those customers. Not only is the Commission’s interpretation flawed
based on the plain language of R.C. 4905.31, it also conflicts with the Commission’s own
rules, AEP Ohio’s ESP recently adopted by the Commission and SB 221°s new regimen |
for establishing electriqity rates. Having "complete and independent power of review as
to all questions of law" in appeals frém the commission, the Court should rev.erse the
Commission’s flawed interpretation of the controlling statute. Ohio Edison Co. v. Pub.

Util. Comm. (1997), 78 Chio St. 3d 466, 469.

A. R.C. 4905.31 does not authorize the Commission to
impose an involuntary contract on a utility and
then deny full recovery of the resulting revenue
foregone under the compulsory arrangement.

R.C. 4905.31 provides, in pertinent part, for Commission approval of financial
devices as follows:

(E) Any other financial device that may be practical or
advantageous to the parties interested. In the case of a schedule or
arrangement-concerning a public utility electric light company, such other
{inancial device may include [1] a device to recover costs incurred in
conjunction with any economic development and job retention program of



the utility within its certified territory, including recovery of revenue

Sforegone as a result of any such program; [2] any development and

implementation of peak demand reduction and energy efficiency programs

under section 4928.66 of the Revised Code; [3] any acquisition and

deployment of advanced metering, including the costs of any meters

prematurely retired as a result of the advanced metering implementation;

and [4] compliance with any government mandate.

Ohio Rev. Code Ann. 4905.31 (2010), Ap. at 4 (emphasis and bracketed numbering
suppliedj. While the bracketed numbering above was added for convenience in
discussing the four listed items, it is evident from the precise language and punctuation
used by the General Assembly in this new sentence that it intended to create four new
permissible categories of special arrangements involving electric utilities. It is also
evident that the General Assembly wanted to specify these categories simultaneously
with its creation of the novel opportunity for mercantile customers to petition the
Commission.

Understanding that the new sentence creates four categories is necessar)? to
properly interpret the sentence. The Commission’s erroneous interpretation glosses over
the fact that the new sentence creates four items and interprets the phrase “may include”
out of context as if the entire first part of the sentence only applied to the first category.
Upon cursory examination, it is evident that the introductory language in the sentence
preceding the list applies to all of the four items and the entire sentence must be

- examined and understood before reaching any conclusions about the General Assembly’s
use of the phrase “may include” in the introductory part of the sentence.

Under R.C. 1.42, the General Assembly has expressed that, when interpreting any

provision in the Revised Code, words and phrases shall be read in context and construed

according to the rules of grammar and common usage. Ohio Rev. Code Ann. 1.42



(2010), Ap. at 1. The context and grammatical structure of the sentence used by the
General Assembly in R.C. 4905.31(E), including the use of semicolons to sepa:rafely list
the foﬁ items, is that a financial device “may include” 1; 2; 3 and 4. Contrary to the
Commission’s interpretation, the phrase “may include” in the first part of the sentence is
in prelude to listing the four permitted items and the phrase does not modify the language
internally used to describe any of the individual items 1; 2; 3;. and 4 ' |

As a practical matter, any given financial device that is proposed will likely
include only one of the four items listed as being permissible (though it could include
multiple items and would rarely, if ever, include all four categories of items). The
applicant — \&hether it is a utility or a mercantile customer — gets to choose which type of
item(s) to include in its proposal.. Hence, the phraée “may include” is plainly designed to
permit (but not require) the applicant to include any one or more of the permissible items
in its proposal. The Ormét Case and the Eramet Case both involve the Commission
approving a contract under the first option and, as such, it must apply to entirety of the
provision.”

By contrast to this obvious grammatical structure and context, the Comimission’s
decision misapprehends the phrasc‘e.“may include” as modifying the far-removed phrase
“including recovery of revenue foregone.” Thus, the Commission’s interpretation
improperly joins the distant .phrasés together to awkwardly interbret that language as
‘saying that a financial device “may include ... inciuding recovery 6f revenue foregone.”

In addition to the fact that this strained reading makes no grammatical sense, it

7 As referenced above, the applicant in the Ormet Case included recovery of revenues
foregone as part of its proposal. (Ormet Case, Application at 7-8, Supp. at 40-41.)

8



inappropriately grafts the introductory phrase “may include” onto the internal language
describing item one in the list of four items,

The language describing the first item in the list describes “a device to recover
costs incurred in conjunction with any economic development and job retention program
of the utility within its certified territory, including recovery of revenue foregone as a
resuit of any such prb gram.” This description produces a complete thought and needs no
further interpretation in-order to be clear. The General Assembly provided that a
permissible item to be included in a financial device under R.C. 4905.31 is a device to
recover costs of an economic development program, including fofegone revenue (delta
revenue). There is no “may™ in the phrase “including revenue foregone™ within the first _
option in the listlof four. The Commission’s flawed interpretation emasculates the
General Assembly’s manifest intention to permit recovery of economic development
costs “including revenue foregone.”

Not only does the Commission’s primary interpretation effectively rewrite the
stafute, the Commission’s secondary argument is equally flawed in stating that the
General Assembly would have used “shall” or “must” rather than “may” if it had
intended to require recovery of delta revenues. (Ormer Case, Entry on Rehearing at 10,
Ap. at 86; Eramet Case, Opinion and Order at 8, Ap. at 418.) If the General Assembly
had used the phrase “shall include™ instéad of “may include” in tlﬁs instance, then the
sentence would have been rendered uscless as a Tist of permissible alternatives. Under
the secondary argument used in the Commission’s entry on rehearing, the sentence
structure would be that a financial device “shall include” 1; 2; 3 and 4. In other words,

all of the four categories would have to be included in a financial device in order to be



permissible under R.C. 4905.31. That approach makes no sense and further exposes the
fallacy of the Commission’s interpretation. Thus, the phrase “may include” cannot
reasonably be interpreted to limit the recovery of revenue foregone. Accordingly, AEP
Ohio submits that, because the General Assembly provided that recovery of economic
development costs, including revenue forégone, is permissible without attaching any
qualifying or modifying language within that listed item, the Commission’s conclusion
that is has full discretion to grant or deny recovery of revenue foregone is unlawful ana
must be reversed.

Further; application of the legislative cannon expressio unius est exclusio alterius
confirms that the Commission cannot reasonably read this statutory language as creating
the authority to offset the recovery of revenues foreg\one' by an actual or perceived
avoidance of an expense by the electric utility. AEP Ohio’s position that the Commission
cannot require a utility to enter into an agreement and then regfu'se~to allow recovery of the
resulting foregone revenue is further' bolstered by th¢ fact that the General Assembly has
expressly provided for comparable offsets elsewhere within SB 221 — when it actually
intended to do so. For instance, the General Assembly provided in R.C. 4928.143 (B) (2)
(c) that:.

Before the cominission authorizes any surcharge pursuant to this division,

it may consider, as applicable, the effects of any decommissioning,

deratings, and retirements.

Ohio Rev. Code Ann 4928.143(B)(2)(c) (2010}, Ap. at 21,

Another example of an explicit offset provision is found in R.C. 4928.142 (D),
also enacted as part of SB 221, where the General Assembly provided that:

In making any adjustment to the most recent standard service offer price
on the basis of costs described in division (D) of this section, the

10



commission shall include the benéﬁfs that may become available to the
electric distribution utility as a result of or in connection with the costs
included in the adjustment... The commission shall not apply its
consideration of the return on common equity to reduce any adjustments
authorized under this division unless the adjustments will cause the
electric distribution utility to earn a return on common equity that is
significantly in excess of the return on common equity that is earned by
publicly traded companies, including utilities, that face comparable
business and financial risk, with such adjustments for capital structure as
may be appropriate. : '
Ohio Rev. Code Ann. 4928.142(D) (2010), Ap. at 18 (emphasis added).
These provisions demonstrate that in some instances the General Assembly chose
“to have the Commission offset revenue recovery by cost savings or other considerations
such as impact on return on equity. In those instances, the Commission was given
explicit authority to make such an offset. The absence of such authorization in R.C.
4905.31(E) is particularly telling in light of the presence of such authorization in other
provisions in the same piece of legislation. The legislative canon expressio unius est
exclusio alterius applies, meaning the inclusion of one thing implies exclusion of the
other. See Crawford-Cole v. Lucas Co. Dept. of Jobs & Family Services, (2009), 121
Ohio St.3d 560, 566. The inclusion of authority to make a rate offset in certain statutes,
but not in the amendment to R.C. 4905.31 — enacted as part of the same legislation —
compels a finding that R.C. 4905.31 does not provide the Commission with inherent
authority to make a rate offset to the statutorily permitted recovery of revenues foregone.
Finally as to whether the second sentence in R.C. 4905.31(E) should ‘be
intefpreted to grant the Commission unlimited discretion to disallow recovery of
foregone revenues when imposing a compulsory economic development agreement, AEP

Ohio submits that such an interpretation would also violate the first sentence in R.C.

4905.31(E). This is true because a reduction in recovery of revenue foregone would
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necessarily be harmful to the uﬁlity’s interests, and such an arrangement would not be
“advantageous” to both parties to the contract as is required by the first sentence in R.C.
4905.31(E). This deliberate language also confirms AEP Ohio’s reading of R.C.
4905.31(E) and undermines fhe Commission’s strained interpretation. |

The ultimate problem with the Commission’s interpretaﬁion is that it leads to the
conclusion that the Co@ission could disallow recovery of all revenues foregone under a
contract filed unilaterally by a mercantile customer and imposed on the utility by the
Commission. While AEP Ohio realizes that the Commission is permitting recovery of
the majority of the revenues foregone relating to the compulsory contract adopted in the
case below, the tﬁw test of the merits of the Commission’s ihterpretation is whether it
st_ands the test of reasonableness in the context of other possible outcomes. Moreoiier,
the Commission’s interpretation could be broadly applied to any customer who agrees not
to shop and, case by case, erode AEP Ohio’.s authorized POLR revenue without offsetting
comi)ensation. Iﬁ any case, requiring a utility to enter into a contract, and then denyiﬁg
recovery of the revenues foregone under that contract cannot be permitted under R.C.
4905.31. While the Commission has substantial discretion under R.C. 4905.31 to adopt
or reject a proposal for a reasonable arrangement,. it cannot _adopt a compulsory
agreement and simultaneously deny recovery of revenues foregone. For all of these
reasons, the Cdmmission’s interpretation of R.C. 4905.31 shoﬁld be reversed and |

remanded.
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B. The decision below, which denies AEP Ohio
recovery of POLR charges that the Customer
would pay but for the compulsory agreement,
conflicts with the Commission’s
contemporaneously-adopted Electric Security Plan
for AEP Ohio and undermines SB 221°s new
regimen for establishing electricity rates.

In addition to lacking a basis in R;C. 4905.31, affirming the Commission’s
interpretation of R.C. 4905.31(F) would also conflict with the ESP rates recently adopted
by the Commission for AEP Ohio and undermine other provisions within R.C. Chapter
4928. The Commission in the ESP Cases specifically rejected arguments that AEP
Ohio’s non-bypassable POLR charges can be avoided if a customer agrees not to shop.
Moreover, the iﬂterpretation adopted by the Commission below also conflicts with SB
221’s new pricing regimen for electric service. In short, the Commission’s decision .
forces AEP Ohio to forego the approved POLR charge for Ormet and Eramet even
though AEP Ohio’s statutory POLR obligations continue.

1. Background regarding AEP Ohio’s approved POLR charge

As discussed above, regarding the first part of the migration risk (that customers
could leave, i.e., migrate, when market prices drop below the SSO rate during the period
of the ESP) the Commission acknowledged that risk and agieed that 90% of the requested
POLR revenue requirement should be alowed to compensate AEP Ohio for that risk.
(ESP Cases, Opinion and Order at 39, 40 (internal citations omitted), Ap. at 152-153.)
Regarding the second component of the risk (a shopping customer subsequently returning
to the SSO rate when the market price goes back up), the Commission separately

' acknowledged that risk and permitted shopping customers to only bypass the POLR
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charge if they agree to pay a market price when/if they subsequently return to SSO
service; otherwise, shopping customers would continue to pay the POLR charge duﬁng
the time they received service by a competitive service provider. (Icf. at 40, Ap. at 153.) -

AEP Ohio’s approved POLR charge is based on the interrelationship between the
cost to the Companies of providing this service and the value to the customers of having
the “optionality” provided by SB 22 1.. In financial terms the cﬁstomers’ rights are
equivalent to a series of financial options on power. Econorhically rational customers
will exercise their rights to change providefs when the economic benefits are apparent.
On the other side of the transaction, however, the Companies bear the difference between
market and ESP prices as a loss and collecting the approved POLR charge enables AEP
Ohio to stand ready to discharge its POLR obligations.

The value of the customers’ right to switch under S.B. 221 comes from the option
customers are given to switch suppliers, while still having the safety net of the ESP rate
to come back to, if electricity prices move in a way that makes switching back to the
Companies an economically attractive choice or if their supplier defaults. The value of
that option exists at the begirming of the ESP term, independent of the actual outcomes
that eventually materialize in the future. The Companies committed at the outset of the
term of their ESP, based on current circumstances and uncertainties, to provide an SSO
price for the full three-year term and undeﬁake the attendant POLR riek. The diagram

below illustrates this relationship through a hypothetical example:
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SSO RATE T~ P

Under this hypothetical, customers may stay on (or return to) the SSO rate in
years 1 and 3, while they would likely shop in the market during year 2. At the outset of
AEP Ohio’s three-year ESP, nobody (including AEP Ohio) could predict with certainty
where the free market price (dotted line) would go during the _subsequent three years.
There are a myriad of facfors that affect the market price of electricity, causing it to be
volatile over any given period of time. Yet, AEP Ohio’s obligation to support the SSO
price during the entire ESP term was firmly established on the first day of the ESP. The
migration risk, for which.the Commission agthorized AEP Ohio’s POLR charge, is
illustrated in year 2 when customers could leave the SSO to pursue more favorable
market prices. The amount collected through the POLR charge allows AEP Ohio to
“hedge” against such market changes and ride out those fluctuations.

The POLR risk exists because customers can switch, not based on whether they
exercise their right to switch. An option gives one a right to do something, and one pays
for the right to do it. The value and legitimacy of the option is not dependent upon
whether it is exercised. Like purchasing casualty or fire insurance covering one’s home,
it is common to pay for insurance coverage and the event being insured against never
occurs. Nonetheless, the insurance company stands ready to cover damages arising from

a fire or casualty and is obligated to do so. Similarly, because AEP Ohio’s POLR
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obligation is statutory and will not be eliminated during the term of the contract, the
approved POLR charge should be collected.

2. The Commission decisions in the Ormet Case and the Eramet Case
conflict with its contemporaneous decision in the ESP Cases, the SSO
pricing regimen under SB 221 and the language of the contract
approved below.

By allowing Ormet and Eramet to effectively bypass AEP Ohio’s otherwise
applicable non-bypassable POLR charge, the decision below conflicts with the
Commission’s decision in the ESP Cases. On rehearing in the ESP Cases, the
Comunission considered and rejected the following argument made by the Ohio Energy
Group (OEG):

OE(G states that the Commission properly found that the POLR rider

should be avoidable for those customers who shop and agree to return at a

market price; however, OEG believes that the Commission did not go far

enough. OEG requests that the Commission grant rehearing to allow the

POLR rider to be avoidable by those customers who agree not fo shop

during the ESP through a legally binding commitment.

(ESP Cases, July 23, 2009 Entry on Rehearing, at 25, Ap. at 127) (emphasis
addéd). The Commission denied OEG’s rehearing and reaffirmed its decision
without modification, finding that the parties had not raised any new issues for
consideration. (Zd., at 26.) More directly stated, the decision below was based on
the very same theory the Commission explicitly rejected in the proceeding that
approved the POLR charge.

Based on the extensive development of OEG’s proposals in the record and the
Commission’s explicit consideration of those proposals in its orders in the ESP Cases, the

Commission declined to allow customers to avoid the POLR charge by agreeing that

AEP Ohio would be the customer’s exclusive provider. On the contrary, after
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considering these arguments in the ESP Cases, the Commission adolpted a non-
bypassable POLR charge reflecting 90 percent of the estimated POLR costs presented by
the Companies and found'fhat only customers who actually switch to a competitive
supplier — and agreed at the time they decided to shop that, if they returned it would be at
a market price — would avoid the POLR chafge during tﬁe time they are served by a
competitive provider. (ESP Cases, Opinion and Order at 40, Ap. at 153.) The narrow
exception for éustomers who prorhise to return at market has no application to this case. |

In other words, regardless of whether a customer promiséd not to shop during the
ESP term, all customers would pay the POLR cha_rgé for the entire timé they are served
underl AEP Ohio’s $SO and would avoid POLR charges only during the period served by.
a competitive prdvider only if they agreed at the time they decided to shop that they |
would pay' a market pricé it they return to generation service from AEP Ohio. That basic
shopping rule was established as an integral part of AEP Ohio’s approved ESP and it was
supposed to control such matters during the three-year ESP term. The Commission
explicitly wrestled this same issue to the ground in the ESP Cases and only a.llowed the
POLR charge to be bypassed under narrow circumstances — rejecting OEG’s broader
proposal to avoid POLR charges any time a customer promised not to shop.

The Commission’s Entry on Rehearing in the ESP Cases stated that “the
Commission carefully considered all of the arguménts, testimony, and evideﬁce in the
proceeding and determined that the Companies should be compensated for the cost of
carrying the risk associated with being the POLR provider, ihcluding the migration risk.”
(ESP Cases, Entry on Rehearing at 26, Ap. at 218.) The ESP Cases rehearing decision

was issued on July 23, 2009 — contemporaneous to the decisions in the Ormer Case and
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the Eramet Case. Though the decisions were issued contemporaneously, the result
reached in the decisions in the Ormet Case and Eramet Case squarely conflict with the
Commission’s own deqision in the ESP Cases to reject OEG’s proposal to avoid the
POLR charge by promising not to shop. The OEG’s proposal rejected by the
Commission in the £SP Cases is not substantively different than the “exclusive supplier”
provision adopted by the Commission.

In the ESP Cases, the Commission plainly stated that “[t]he POLR charge was
proposed to collect a POLR revenue requirement of $108.2 million for CSP aqd $60.9
million for OP.” (ESP Cases, Opinion and Order at 38, Ap. at 151) (emphasis added).
Similarly, when deciding to grant 90% of the POLR proposed rate, the Commission
ordered that “the POLR rider shali be established to collect a POLR revenue. requirement
of $97.4 million for CSP and $54.8 miilion for OP.” (Id. at 40, Ap. at 153) (emphasis

radded). This demonstrates that the Commission’s intention in the ESP Cases was to
increase AEP Ohio’s revenue requirements and create firm revenues fo support the POLR
duty a non-bypassable revenue stream! as part of the overall ESP decision —not just create
a charge that can simply be avoided by a promise not to shop. It is unreasonable and
unlawful for the Comrrﬁssion to contemporaneously issue an order in another case that
directly undermines that result.

Under the controliiﬁg statute, AEP Ohio’s ESP, apprbved by the Comrﬁission,
necessarily reﬂecfs a fotal package that the Commission held to be more favorable, in the
aggregate, than the expected results under an MRO. The orders in the ESP Cases were
issued pursuant to R.C. 4928.143. As referenced above, an electric utility can establish

its SSO rates either by establishing a Market Rate Offer under R.C. 4928.142 or an
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Electric Security Plan under R.C. 4928.143. Regarding approval of an ESP, the General
Aséembly provided that the Commission shall approve an ESP if it is more favorable, in
the aggregate, than the expected results of an MRO for that utility. Ohio Rev. Code Ann.
4928.143(C)(1) (2010), Ap. at 21. In deciding AEP Ohio’s ESP Cases, the Commission
repeatedly found that the ESP (including the non-bypassable POLR charge) met this
standard. (FESP Cases, Opinion and Order at 72, Ap. at 185; Entry oﬁ Rehearing at 51,
Ap. at 243.) | |

Contemporaneously modifying that careﬁﬂly-balanced package of terms and
conditions in the case below violates that controlling statutory standard and process for
establishing an ESP, especially where the Commission does so in a manner that precludes
full recovery of the ESP rates as it did below in the EDR Case. The overall package and
balancing of interests reached in the ESP Cases is undermined by the decisions in the
Ormet Case and Eramet Case and, as the Commission extends its preéedent to other
customers, a much laiger group of customers (possibly all mercantile customers) could
eventually avoid paying the POLR charge simply by agreeing to make their electric
utility their exclusive supplier. Not only would the -potential for competition in Ohio
become.more and more significantly impaired, but such a result would also exponentially
undermine the Commission’s orders in the ESP Cases.

When examined in the larger context of the SSO pricing provisions of SB 221, it
becomes even more evident that the decision below to disallow full recovery of revenues
foregone as a result of a compulsory economic development contract is unlawful. As
5iscussed above, an clectric ﬁtility can establish its SSO pricing either through an MRO

adopted under R.C. 4928.142 or an ESP adopted under R.C. 4928.143. When the
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Commission imposes an involuntary economic development contract on a utility without
making the utility whole for revenue foregone vis-a-vis its approved SSO rates (i.e., full
delta re\;enue recovery), it undermines the approved SSO pricing established under SB
221 —.wheth_er that rate plan is an ESP .or an MRO.

Consider an example where the MRb utility has achieved fully market-based -
SSO rates under R.C. 4928.142 and is entitled to collect market rates for electricity from
all of its SSO customers. If the custorﬁer leaves the SSO, the utility would sell the power
in the wholesale market or to another retail customer outside its service territory,
collecting a market price for doing so. It would undermine such a market-based pricing
regimen for the Commission to force the utility to serve a mercantile customer at a lower
price 1n order to promote the State of Ohio’s economic developmeﬁt _goals.— without
making the utility whole by allowing recovery of revenues foregone. By requiring the
utility to serve the customer at a price below market, the Commission would directly
undermine the statutory pricing scheme. In addition to harming the utility, the
Commission would .also undermine competition by subsidizing electric service to the
customer and distorting the market’s price for serving the customer. Though it may be
more obvious when considering a similar example involving an MRO utility, the same
problem is present for an ESP. Just as the market prices detenniﬁe an MRO utility’s SSO
rates, the approved ESP determines AEP Ohio’s SSO rates during the term of the rate
plan. The Commission’s decisions to require AEP Ohio to enter into a contract with
Ormet and Eramet without permitting recovery of revenues foregone violates both the

statutory SSO scheme generally and AEP Ohio’s approved ESP specifically.
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PROPOSITION OF LAW NO. II:

The Commission unlawfully adopted a provision within the
involuntary contracts requiring that two of AEP Ohio’s
largest customers forego their statutory right to shop for
competitive generation service for nearly a decade, in
violation of the well-established policy of the State of Ohio
and the fundamental retail shoppmg provisions of SB 3 and
SB 221.°

The Commissipn ordered AEP Ohio to be the exclusive supplier to Ormet’s
enormous electric load for an entire decade. (Ormer Casé, Opinion and Order at 13, Ap.
at 46.) Similarly, the Commission found that Eramet decided that it would not shop for
electric service during the 110-month term of the arrangement and, thus, characterized
AEP Ohio as the exclusive supplier to Eramet’s substantial electric load for nearly an
entire decade.” (Eramet Case, Opinion and Order at 7, Ap. at 417; Entry on Rehearing at
3-4. Ap. at 434-435.) The Commission’s approval of an “exclusive supplier” provision
in the Ormet Case and its characterization of AEP Ohié ‘és the exclusive supplier in the
Eramet Case are contrary to the most basic and central premise of SB 3 and SB 221:
development of competitive electric generation markets for retail customers in Ohio. As
discussed below, the effect of the Commission’s decision in the Ormet Case was to pull
from the competitive market for a full decade an electric load equivalent to more than

400,000 households. Similarly, the effect of the Commission’s decision in the Eramet

® While there are some variations among the three cases, this proposition corresponds to
Proposition of Law No. II in Case No. 2009-2060 and corresponds to Proposmon of Law
No. IL.B. in Case No. 2010-723.

? As discussed in Proposition of Law No. V, infra, the Commission’s finding that
Eramet chose not to shop during the term of the contract is not supported by the manifest
weight of the record or the terms and conditions of the contract.
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Case was to pull from the mari{et the equivalent of up to 58,000 residential homes. AEP
Ohio’s entire dirspute in all three appeals stems from the Commission’s adoptionr of this
exclusive supplier provision and the Court should resolve this case by reversing or
vacating the unlawful ruling.

SB 3 provided for restructuring Ohio's electric utility industry in order to achieve
retail cqmpetition with respect to the generation component of electric service. Indus.
Energy Users-Ohio v. Pub. Util. Comm. (2008), 117 Ohio St. 3d 486, 487. See also Ohio
 Consumers' Counsel v. Pub. Util. Comm. (2007), 114 Ohio St 3d 340; Elvria Foundry
Co. v. Pub. Util. Comm. (2007), 114 Ohio St. 3d 305; Ohio Consumers' Counsel v. Pub.
Util. Comm. (2006), 111 Ohio St. 3d 3..00, 301; Constellation NewEnergy, Inc. v. Pub. .
Util. Comm., (2004), 104 Ohio St. 3d 530. This Court has repeatedly recognized that the
enactment of SB 3 by the General Assembly signaled customer choice for the State of
Ohio and adopted “a comprehensive statutory scheme to facilitate and encourage
competition in Ohio’s retail electric market.” FirstEnergy Corp. v. Pub. Util. Comm.
(2002), 96 Ohio $t.3d 371. |

SB 3, together with amendments made in SB 221, set forth the State’s continuing
policy to ensure diversity of electricity supplies and suppliers,'? to recognize the
continuing emergence of competitive electricity markets through the development and
implementation of flexible regulatory treatment,’ and to én‘sure effective conipetition in

the provision of retail electric service."> Even more explicit than the policy statements in

' Ohio Rev. Code Ann. 4928.02 (C) (2010), Ap. at 10.
1" Ohio Rev. Code Ann. 4928.02 (G) (2010), Ap. at 10.
12 Ohio Rev. Code Ann. 4928.02 (H) (2010), Ap. at 10.
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R.C. 4928.02, éB 3 directly establishes a right to shop for generation and other
-competitive retail electric .services:

Beginning on the starting date of competitive retail electric service, retail

eleciric generation, aggregation, power marketing, and power brokerage
services supplied to consumers within the certified territory of an electric

utility are competitive retail electric services that the consumers may

obtain subject to this chapter from any supplier or suppliers.

Ohio Rev. Code Ann. 4928.03 (2010), Ap. at 12. This provision was retained through the
enactment of SB 221 aﬁd, thus, has been in effect for a decade. Rather than defending .
ahd upholding the righf to shop, the Commission decisions in the Ormet Case and the
Eramet Case unduly restrict retail competition and remove Ormet’s and Eramet’s
~ substantial electric load from the competiﬁve market for nearly a decade.

In addition, the General Assembly enacted R.C. 4928.06 entiﬂed “Comnﬁssion to
ensure competitive retail electric service” — originally as part of SB 3 and retained by SB
221. Ohio Rev. Code Ann. 4928.06 (2010), Ap. at 14. Through the enac‘tment of _this
provision, the General Assembly diréctly providéd multiple directives to the Commission
concerning retail choice and empowered the C01‘n.missi'0n to address and resolve any
-~ decline or loss of effective competition. Among other things, the Commission is to

consider specific factors in determining whether effective competition exists:

{1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers
in the relevant market; '

(3) The ability of alternative suppliers to make functionally equivalent or
substitute services readily available at competitive prices, terms, and
conditions;

(4) Other indicators of market power, which may include market share,

growth in market share, ease of entry, and the affiliation of suppliers of
services.
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Ohio Rev. Code Ann. 4528.06(D) (2010), Ap. at 14. The exclusive supplier provision

adopted below cannot survive scrutiny under any serious application of these factors.

From the General Assembly’s unequivocal policy pronouncements to the structure and

fuﬁdaﬁental purpose of R.C. Chapter 4928, it is clear that these contracts by which two

of AEP Ohio’s largest customers pull their power requirementsl from the market stifles
the development of a competitive retail electric generatioﬁ market.

Though Ormet is a single customer, the 'signiﬁcaﬁc_e of the Commission’s error
becomes even more evident when one considers the sheer enormity of Ormet’s electric
load. The involuntary contract 6rdered by the Commission, through Article 4.01,
requires AEP Ohio to supply Ormet with up to 540 megawatts (MWHh) of electricity at
any given hour or up to 401,760 megawatt hours (MWh) per month (540 MWh x 24
hours x 31 days). (Ormet Case, Power Agreement at Article 4.01, Supp. at 13.)
According to the Commission’s website, a typical Ohio househol(i consumes, on average,
approximately 800 kWh per month.” Thus, a conservative esﬁmate for each houschold
is to use 1.,000 kWh (1 MWh) per mont}; for comparison. This approach means that
Ormet’s load is roughly equivalent to the load of 401,760 residential homes. According

1o publicly available data from the U.S. government, this is more than the resi(iéntial
households in Hamilton Coﬁnty (373,000) and nearly the total of Franklin County
(471,000) at the time of the 2000 Census.mr Prohibiting shopping for such an enormous
electric load is unquestionably a major constraint on the competitive generation market in

Ohio for the next ten years.

B http://www.puco.ohio.gov/PUCQ/Consumer/Information.cfn?id=8076

14 http://factfinder.census.eov/servlet/GCTTable? bm=v&-geo id=04000US39&-
box_head nbr=GCT-PH1&-ds name=DEC 2000 SF1. U&-format=ST-2
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Similarly, though Eramet is a single customer, the significance of the .
Commission’s error becomes even more evident when one considers the significance of
Eramet’s electric load. The involuntary contract ordered by the Commission requires
AEP Otio to supply Eramet wﬂ;h 38,000 to 58,000 megawatts (MWh) of electricity per
month. (Eramef Case, Opinion and Order at 3-4, Ap. at 413-414.) According to the -
Commission’swebsite, a typiq_al Ohio household cdnsumes, on average, ai)proximately
800 kWh per month.” Thus, ayconservative estimate for each household is to use 1,000
kWh (1 MWh) per month to calculate the equivalence of Eramet’s load to that of a
knumb.er of fesidential homes. This approach means that Eramet’s electric load is roughly
equai to the load of up to 58,000 residential homes — larger than the electric load of entire
cities within Chio. Prohibiting shopping for such significant electxic load is a major
constraint on the competitive generation market in Ohio for nearly ten years.

The enforceability of an exclusive supplier provision is also legally suspect, given
that it contradicts the public interest, as expressed in Ohio’s policy adopted in SB 3 and
SB 221. The Commission’s adoption of a contractual provision, which is contrary to
public policy and casts uncertainty over the enforceability of the contract, surely must be
declared unreasonable and unlawful. It is well-established that where there is a strong
public policy against a particular practice, a contract or clause inimical to that policy will
likely be declared unconscionable aﬁd unenforceable unless tﬁe policy is clearly
outweighed by some legitimate interest in favor of the individual benefited by the

contractual provision. 8 Williston on Contracts (4™ Ed. 1998) 43, Section 18:7.

13 http://www.puco.ohio.gov/PUCO/Consumer/Information.cfm?id=8076
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This Court has declared contracts" unconscionable and Vpid where the contract
purports to violate impoftant public policies, including policies articulated by the General
Assembly in statutes. See e.g. T aylor .Building Corp. of America v. Benfield (2008), 117
Ohio $t.3d 352. An “exclusive supplier” provision that contradicts the public interest as -
expressed in Ohio’s policy adopted in SB 3 and SB 221 should be considered void as
against public policy and unenforceable. There can be no question that the Commission’s
adoption of this offensive provision has caused substantial harm to AEP Ohio, as required
for this Court to reverse. Cincinnati v. Pub. Util. Comm. (1949), 151 Ohio St. 353.

As demonstrated, the C_ommissilon’-s adoption of the exclusive suppliér provision
in the O}’mer.Case and the characterization of AEP Ohio as the exclusive supplier in the

- Eramet Case are contrary to the retail choice provisions in SB 3 and SB 221, conflict
with the public policy goals explicitly articulated by the General Assembly, and have |
| significant potential to inhibit retail competition in Ohio. The harmful impact on AEP
Ohio of these deéisions is presently substantial and potentially far~reaching.
Consequently, this Court should reverse or vacate the Commission’s adoption of the

exclusive supplier provision as being unreasonable and unlawful.

PROPOSITION OF LAW NO. III:

- There can be no “reasonable arrangement” with AEP Ohio

under R.C. 4905.31 where the Commission orders an
involuntary contract that causes harm to AEP Ohio’s
financial interests. '®

It is beyond dispute that the basic elements of a contract include, among other

things, manifestation of mutual assent. Kostelinkv. Helper (2002), 96 Ohio St. 3d 1, 3.

' While there are some variations among the three cases, this ﬁroposition corresponds
to Proposition of Law No. IV in Case Nos. 2009-2060 and 2010-723.
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The Commission’s interpretation and application of R.C. 4928.31 (E) not only violates
this principle, but is contrary to the terms of that statute as amended by SB 221.

Prior to the enactment of SB 221, R.C. 4905.31 allowed a “public utility” to file a
schedule or enter into “any reasonable arrangement” with its customers, providing for
certain enumerated outcomes, including variable rates and different classifications of
ser{fice. The statute provided that no “such arrangement” is lawful until it was filed with
and approved by the Commission. SB 221 amended R.C. 4905.31 in a number of ways.
As relevant to this appeal, it now provides that a mercantile customer of an electric
distribution utility is not prohibited “from establishing a reasonable arrangement with that
utility...” Ohio Revl. Code Ann. 4905.31(E) (2000), Ap. at 4. Such a reasonable
arrangement can be filed with the Commission by the mercantile customer. The
Commission understands this language to permit a mercantile customer, with the
Commission’s approval, to impose thé arrangement o# the utility, despite the words of

- the statute which contemplate an arrangement established with the utility.

A. The common usage interpretation of the statui:e, as
amended, supports AEP Ohio

These statutory changes, however, do not allow mercantile customers to establish
an arrangement without the agreement of the electric distribution utility by unilaterally
submitting a proposed arrangement for appfoval by the Commission. An analysis of the
stafute as modified shows there can be no arrangement approved by the Commission if

the public utility to be bound by the arrangement does not agree to its terms.
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As a general rule the words in a statute must be read in accordance with the
comﬁon usage of the terms."” Therefore, the terms “establish” and “arrangement” should
be givén their ordinary meaning. The term “establish” is not ambiguous; it is commonly
used as a synonym for “create, originate or bring into existence.”'® AEP Ohio believes
that the term “arrangement” refers to a contract. Understanding “arrangerhent” to refer to
a “contract” is consistent with fhe common reference of “arrangements” under R.C.
4905.31 as “special contracts.”'’

To the extent “arrangement” is ambiguous, it may mean cither a “mutual
agreement or understanding” or “a preliminary step or measure.”® To ascertain which
meaning of “arrangement” is intended in this instance, it is necessary to look at the
context in which the words appear. The statute states that a “mercantile customer of an
electric distribution utility” is not prohibited “from establishing a reasonable arrangement
with that utility or another public utility electric light company.” Since “establishing”
means “creating or bringing into existence,” then any ambiguity of “arrangement™
suggests that the statute means either that: |

a mercartile customer is not prohibited from creating or bringing into

existence a reasonable [mutual agreement or understanding i.e., a
contract] with its EDU or other public utility electric light company; or

7T RC. 142 provides: “Words and phrases shall be read in context and construed
according to the rules of grammar and common usage. Words and phrases that have
acquired a technical or particular meaning, whether by legislative definition or otherwise,
shall be construed accordingly.” Ohio Rev. Code Ann. 1.42 (2010), Ap. at 18. See also
Weiss v. Pub. Util. Comm., (2000), 90 Ohio St.3d 15, 17.

18 Webster’s Third New International Dictionary at 778; Black’s Law Dictionary (8th ed.)
at 568. :

9 Columbus s. Power Co. v. Pub. Util. Comm . (1993), 67 Ohio St. 3d 535, 539; 620
N.E. 2d 835, 840; Canton v. Pub. Util. Comm. (1980), 63 Ohio St. 2d 76, 77.
20 Webster’s, supra, at 120.



a mercantile customer is not prohibited from creating or bringing into
existence a reasonable [preliminary step or measure] with its EDU or
other public utility. '

The former is a fair and reasonable interpretation of the statute; the latter is not.

B. The context of the statute supports AEP Ohio’s
position

The paragraph of the statute requiring Commission approval also confirms that
the mutual agreement interpretation is the better reading of the statute. It states that “no
such .. . arrangement is lawful unless it is filed with and approved by the commission.”
The‘statute goes on to pliovide that the public utility “is required to conform its schedules

“of rates, tolls, and charges to such arrangement.” "[;11e statute thus envisions that the
arrangement submitted to .the Commission is an arrangement already in existeﬁce (ie,
established) which becomes lawful and immediately enforceable upon approval. As a
matter of common usage and basic contract law, a preliminary step or measure lacks the
requisite finality to become a lawful and enforceable arrangement upon approval by thg
Commission. Indeed it is difficult to imagine how the Commission could “approve” a
mere preliminary measure or how a public utility could be “required to conform its

schedules of rates, tolls and charges to [a preliminary measure]” that had not evolved into

-an agreement or understanding.
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C. The Commission did not give effect to the entire
amendment

Another equally important rule of statutory interpretation applicable here is that

all portions of the statufe must be given effect.®' In order to read the SB 221 amendment

~as authorizing only mutually agreeable arrangements between a utility and one or more
customers, there also has. to be a reason why the General Assembly would have
authorized the mercantile customer, as well as the utility, to establish an arrangement and
to submit it to the Commission for approval. Such reasons exist.

Prior to the amendment, the statute authorized a public utility to enter into a
special contract 0n13\} with its own customers. A utility could not enter .into a special
contract with a party not already a customer nor could a customer enter into a special
contract with a different utility operating outside the certified territory. SB 221 fills in
this gap for mercantile customers of EDUs, consistent with the overall goal of the act of
fostering competition in the electric industry. The new language recognizes that a
mercantile customer has the option of establishing a spegial contract not only with its
EDU but also with some other public utility electric light company. This language also
suggests mutual agreement — it would be strange for the Commission to force an EDU
serving ahother its territory to enter into an arrangement with a customer in another
EDU’s service territory.

SB 221 also giveé the mercantile customer and its EDU or another public utility

electric light company the option of having the customer submit the application for

T R.C. 1.47(B) provides that in enacting statutes, it is presumed that the entire statute is
intended to be effective. Ohio Rev. Code Ann. 1.47 (2010), Ap. at 2.
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approval of the mutual arrangement. There are obvious reasons for this change too. Two
likely reasons for proposing a special contract are to have the arrangement support
eponomic development or to further energy efficiency. In both of these situations, the
customer has the key role to play in. persuading the Commission that the arrangement
fu;rthers the intended purpose. For example, to justify an economic development
arrangement, the customer has to provide the docurﬁentation to establish, among other
things, the number of ] obs that will be created, the customer’s financial viability and the
secondary and tertiary benefits of the project. Ohio Admin. Code 4901:1-38-03(A) (2)
(2010), Ap. at 28. In the case of an energy efficiency arrangement, the customer must
describe its status in the community and how the arrangement furthers state policy and
must submit verifiable information to establish that it meets the criteria for an energy
efficiency arrangement. Ohio Admin. Code 4901:1-38-04(A) (1) and (2) (2010), Ap. at
30. The fact that in some instanées the customér logically bears the burden of
establiéhing the reasonableness of the arrangement is a good reason for allowing the
customer, instead of the public utility, to submit the application for approval.

Another good reason for allowing the customer, in lieu of the public utility, to
submit the arrangement to the Commission is that the utility may not want to actively
support or bear the burden of persuasion regarding the amount of discount being
requested by the mercantile customer, leaviﬁg that determination to thé Commission and
avoiding the appearance of favoring one customer over others. Such was the case in the
case below for AEP Ohio with very aggressive pricing proposals advanced by Ormet and

Eramet. This consideration is applicable not only in reasonable arrangements for
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ec;onomic development and energy efficiency, but also for unique arrangements under
Ohio Admin. Code 4901:1-38-05. |

Finally, as noted earlier; R.C. 4905.31 (E) refers to the recovery of costs
associated with the “development and implementation of peak demand reduction and
| energy efficiency programs under section 4928.66 of the Revised Code.” Ohio Rev.
Code Ann. 4905.3 1(2010), Ap. at4. R.C. 4928.66 (2)(d) speciﬁcally provides for
facilitating efforts by mercantile customérs to offer their customer-sited demaﬁd-
response, energy efficiency, or peak deménd reduction capabilities to their EDUs as part
of a reasonable arrangement under R.C. 4905.31. Ohio Rev. Code Ann. 4928.66 (2010},
Ap. at 26. The amendment to R.C. 4905.31 allowing mercantile customers to file related
applications with the Commission is consistent with the General .Assembly’s apparent
desire to “facilitate efforts” by mercantile customers to make such offers to their EDUs.
Of course, just because mercantile customers can file such applications with the |
Commission does not mean that the affected EDU has to accept the offer or must accept
the offer if ordered to do so by the Commission. Similariy, the right of mercantile
customers to file applications for the other types of reasonable arrangements set out in
R.C. 4905.31 does not negate the right of the EDU to refrain from accepting the offer
made in the filing. i

Thus, R.C. 4905.31, as amended, is properly read, according to common usage, as
continuing to allow only arrangements agreed. to by the public utility and its customer(s),
as opposed to opening the door to unilateral arrangements proposed by the customer and
imposed on the public utility. In fact, this is the reading given to the statute by the

Commission itself. In its September 17, 2008, Finding and Order adopting Ohio Admin.
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Code Chapter 4901:1-38, the Commission “determined that it is necessary to approve all’
reasonable arrangements entered into between the utility and one or more of its

customers.” (emphasis added).”?

PART TWO{ ADDITIONAL ARGUMENTS SUPPORTING
REVERSAL OF THE DECISION IN THE UNDERLYING
- ORMET CASE

PROPOSITION OF LAW NO. 1V:

The Commission’s conclusion that there is no risk of Ormet
shopping for competitive generation service = and
subsequently return to SSO service conflicts with
controlling statutes and is otherwise against the manifest
weight of the record.”

Even if the Court does not determine as a matter of law that the “shopping
elimination” provision of the compulsory contract ordered below by fhe Commission
must be considered void and unenforceable as against public policy and violating the
‘basic structure and provisions of SB 221, the Court should reverse the Commission’s
conclusion that there is no risk that Ormet will shop and subsequently return to SSO
service from AEP Ohio. Based on its finding that Ormet’s proposed contract would make
AEP Ohio Ormet’s exclusive supplier for the 10-year term of the Contraét, the
Commission also concluded tﬁat “there is no risk Ormet will shop for completitive

generation and then return to AEP-Ohio’s POLR service.” (Ormet Case, Opinion and

2 In the Matter of the Adoption of Rules for Standard Service Offer, Corporate
Separation, Reasonable Arrangements, and Transmission Riders for Electric Utilities
Pursuant to Sections 4928.14, 4928.17 and 4905.31, Revised Code, as amended by
Amended Substitute Senate Bill No. 221, Case No. 08-777-EL-ORD Finding and Order
(Sept. 17, 2008) at 7, Ap. at 323,

* While the argument here is curtailed, this proposition corresponds to Proposition of
Law No. Ill in Case No. 2009-2060.
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Order at 13, Ap. at 46.) As a related matter, the Court should find to be unreasonable the
Commission’s revised approach on rehearing of considering only the first three years of
the. 10-year contract to determine if there is a shopping risk under the contract. The
Commission’s conclusions in this regard should be reversed as they conflict with
.controlling law and are otherwise against the manifest weight of the record.
Monongahelé Power Co. v. Pub. Util. Comm. (2004}, 104 Ohio St.3d 571.

As a matter of law, a schedule or reasonable arrangement approved by the \
Commission pursuant to R.C. 4905.31(E) “shall be under the supervision and regulation
df the commission, and is subject to change, alteration or modi_ﬁc.ation by the
commission.” Ohio Rev. Code Ann. 4905.31(E) (2010), Ap. at 4. This is explicitly
provided for in Article 2.03 of the approved contract, which provides that “the
Commission may, upon petition or sua sponte, require modification of this Power
Agreement uﬁon a finding that the_rates produced under this Power Agreement are no
longer j ust and reasonable.” (Ormet Casg, Power Agreement at Article 2.03, Supp. at
11.) The Commission’s authority over these matters is continuous in nature. Therefore,
as circumstances change, the Commission can order a modification of the Ormet contract.
For example, less than two weeks after the Commission’s Opinion and Order in this case
was issued, the future operation of Ormet had been cast in uncertainty. (Ormet Case,
Entry on Rehearing at 4-5, Ap. at 80-81.) While the Commission conclucied that the
unexpected development did not turn out to warrant a change or termination of the
contract, some other unforeseen future development over the course of the next decade
could well cause a modification or termination of the contract. As events continue to

‘unfold it is natural that the Commission would preserve its options regarding the contract
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terms it previously approved. But the Commission’s finding that there is “no risk” of
contract té'rmination should be reversed because it ignores the continuing jurisdiction
conferred by_the General Assembly through this statutorf provision.

There are other provisions for early termination of the power agreement. Either
party may terminate, with notice, if there is a default by the other party. (Ormet Case,
Power Agreenient at Article 3.01, Supp. at 11.) For examﬁle, Ormet could simply decide
not to pay .its bill and trigger a default. (/d. at Article 8.01, Supp. at 21.) Another |
provision indicates that Onnet may unilaterally simply decidé to shut down its facilities
~and terminate the agreement early even where Ormet subsequently decides to ramp-up its
dperations again more than 24 months later. (/d. at Article 3.02, Supp. at 12.) Ail of
these general provisions approved by the Commission undercut its conclusion that there
is no risk that Orrﬁet ﬁll shop and subsequently return to SSO service with AEP Ohio.

In additioﬁ, the specific modifications made by the Commission to Ormet’s
proposed contract, requiring emi)loyee levels and reductions in accumulated deferrals
through payment of above-tariff rates by April 2012, also reflect the termination risk
associated with this contract. (Ormet Case, Opinion and Order at 11, 15, Ap. at 44, 48.)
Ormet could end up shopping for generation service if the contract were terminated on
either Qf those bases. The Commission should have recognized that scenario as
presenting POLR risk fbr AEP Ohio. Failing to do so and finding “no risk” conflicts with
R.C. 4905.31(E) and is against the manifest weight of the record.

On rehearing, the Commission attempted to circumvent this problem by
transparently narrowing the scope of its review to only 3 years of the 10-vear contract.

The Commission’s attempt to analyze the effects of a 10-year contract by looking at only
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the first three years is flawed. Whether Ormet might shop for generation service during
the term of the contract requires an analysis of the full 10 years. The Commission’s
truncated analysis permitted the Commission to disregard the potential of Ormet
shopping for generation service during the full term of its contract.

The decision below did not approve a 3-year contract for Ormet; the agreement
Was approved with a 10-year term. Regaidless of the term of AEP Ohio’s ESP or
whether its next SSO contains an identical POLR charge, the term of the compulsory
contract with Ormet is 10 years. That is the period of time that is relevant to the inquiry
concerning POLR risk when approving a 10-year contract. AEP Ohio will continue to
bear the statutory POLR obligation throuéhout the term of the contract and the potential
of Ormet shopping anytime during the 10-year term imposes POLR risks on AEP Ohio —
just as it does for all customers that are able to shop.

Thé Commission’s approach of “assuming away” AEP Ohio’s POLR charge after
three years is purely speculative aﬁd without any basis in the record. The Commission
apparently realized the weakness of its conclusion but its attempt to unduly narrow the
scope of its review of this issue is ﬁnreasonable and against the manifest weight of the
evidence. Regardless of the fact that it is not presently known whether AEP Ohio will
have a similar POLR charge after 2011 (i.e., as part of its next SSO rate plan), the
| Commission should havé simply provided for full recovery of “revenues foregone”
without tying its decision to a specific charge that may or may not be in effect for the
entire 10-year term of the Ormet contract.

Under that more appropriate “delta revenue™ approach, if there ends up being a

POLR charge as part of the next SSO, there would be full recovery of delta revenues and,
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if the next rate does not include a POLR charge, there would still be full recovery of delta
revenues — albeit at a lower level because the contract would not result in foregone POLR
revenues. The Commission’s approach of attempting to sidestep this key question does
not change AEP Ohio’s ever-present POLR obligation and does not change the legally-
required outcome mandated by R.C. 4905.31(E) that AEP Ohio must be permitted to
fully recover revenues foregone. AEP Ohio submits that it is patently unreasonable to
adopt a 10-year contract and impose an offset to recovery of delta revenues based on a
finding of “no risk™ that is limited to 3 years in scope.

Under the Commission’s approach of narrowing the inquiry to only the first 3
years of the 10-year contract, AEP Ohio would need to wait until its next SSO rate plan
for 2012 and beyond is established or wait until the remainder of the 10-year contract
term transpires to actually determine whether the contract was ever terminated or whether
Ormet shopped for generation service. In the future after those contingencies unfold,
however, it will be too late for AEP Ohio to legally go back and challenge the decision
below. Such a “Catch -22” approach is unreasonable and unlawful.

On rehearing below, the Commission admitted that the contract could be amended
or terminated:

Moreover, the unique arrangement provides that the Commission may

modify the unique arrangement only after January 1, 2016, unless the -

curmulative net discount under the unique arrangement exceeds 50 percent

of the amount that Ormet would have been required to pay under AEP-

Ohio's applicable tariff rates. Although the Commission modified the

unique arrangement to provide an additional independent termination

provision, this termination provision, by its terms, cannot be effective

before April 1, 2012. However, AEP’s electric security plan, and its

authority to assess POLR charges to its standard service offer customers,

expires on December 31, 2011. Therefore, under the terms of the unique

arrangement as modified by the Commission, there is no risk that Ormet
will shop and return to AEP-Ohio's standard service offer during its
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current electric security plan.

(Ormet Case, Entry on Rehearing at 8-9, Ap. at 84-85) (internal citations omitted;
emphasis added). The Commission’s narrowed focus of inquiry appears to bé an attempt
to circumvent the obvious fact that there are several ways the Ormet contract may be
terminated over the extended ten-year term.

As admitted by the Commission in its own description of the above-referenced re-
opener clause, the amendments may not be made under that provision “unless the
cumulative net discount under the unique arrangement exceeds .5 () percent of the amount
' that Ormet would have been required to pay under AEP-Ohio's applicable tariff rates.”
Thus, if the cumulative discount does exceed 50 percent, the Commission is able to
modify the agreement before 2016 and even before 2012. (Ormet Case,‘ Power
Agreement at Article 2.03, Supp. at 11.) This provides yet another example of how AEP
-Ohio faces POLR risk under the contract ordered by the Commission.

Ultimately, Ormet may find that at some point during the contract term market
prices for electricity become cheaper than the prices being paid under the involuntary
contract impos_ed upon AEP Ohio._ Consistent with the Commissioﬁ’s prior orders in
prox@ding assistance to Ormet under just such circumstances, AEP Ohio believes that the

Commission would not hold Ormet to a higher price for electricity than would otherwise
bé available in fhe competitive‘ market, especially sinée doing so would also .reduce or
eliminaté the delta revenues that ultimately are collectéd from the other ratepayers.
Alternatively, there are several plausible scenarios (as outlined above) where the
Commission could either determine that Ormet has not fulfilled its obligations under the

arrangement and terminate it for that reason or the Commission may exercise its
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continuin.g jurisdiction over the contract to amend or terminate it based on circumstances
that devélop during the long ten-year term of this contract. Whether considered for 3
years or more appropriately for the full 10-year term of the compulsory contract, the
POLR risk to AEP Ohio is real and the Commission etred in concluding that there is “no

risk™ of Ormet shopping during the next decade.

[PART THREE{] ADDITIONAL ARGUMENTS SUPPORTING
REVERSAL OF THE DECSISION IN THE UNDERLYING
ERAMET CASE

PROPOSITION OF LAW NO. V:

Eramet did not waive its right to shop and neither the
Order nor the adopted contract provides that AEP
Ohio is the exclusive supplier during the term of the
contract.”

As an initial matter, the Commission’s finding that Erafnet chose AEP Ohio as its
-exclusive supplier was based on testimony by an Eramet official, Mr. Bjorklund, who
stated his vague “personal view” that, with the 110-month discounted power contract
with AEP Ohio, Eramet would not “need to shop.” (Eramet Case, Opinion and Order at
7, Ap. at 417.) The Commission “boot straps” that vague personal view into Eramet’s
“decision not to shop” that the Commission viewed as being further confirmed through

Eramet’s stated intention to secure a reliable supply of electricity pursuant to terms and

* While the argument presented here is curtailed, this proposition corresponds to
Proposition of Law No. IILA. in Case No. 2010-723.
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conditions that will provide it with a reasonable and predictable price over a permissible

25
~ term. N

)
When Mr. Bjorklund was asked about retaining flexibility to purchase from the

market when prices were lower than the contract, he indicated on ‘two occasions that he
would prefer that another witness answer such questions. He also restated his vague,
personal view as being that it should not be necessary to talk about switching. He also
declined to agree that Eramet would be content not to switch if market prices were lower
than the contract price. It Wouid-have been easy for Mr. Bjorklund to testify that Eramet
would not have the right to shop throughout the term of the contrac‘; if that were what
Eramet was agreeing to. But he did not say that. Rather, his statements amount to
nothing more than a current belief that Eramet will not need to shop during that time.
Thus, the Commission’s pivotal finding that Eramet chose AEP Ohio as its exclusive
sﬁpplier during the long-term contract is simply not supported by Eramet’s testimony.

| As to the Commission’s secondary observation regarding procyrement of reliab.le
service, Eramet’s desire for a reliable supply of eléctricity pursuant to terms and
conditions that provide a reasonable and predictable price over a permissible term is not
something that can be satistied only by AEP Ohio. Those traits — termé and conditions
that provide a reasonable and predictable price over a permissible term — are the epitome

~of what a competitive generation service provider would offer to large customers such as

Eramet. There simply is no meaning in the words upon which the Commission relies to

¥ Citations to the cvidentiary record from PUCO Case No. 09-516-EL-AEC that further
support AEP Ohio’s claims in this regard are included in Proposition of Law IL.A of the
merit brief filed in Sup. Ct. Case No. 2010-723.
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- suggest that Eramet was expressing its intent to forfeit or retain the rigﬁt to shoﬁ for
neaﬂy 10 years. |

Consequently, the Commission is lefti with tﬁe phrase chosen by Eramet’s
president, Mr. Bjorlund -- he did not see a need for Eramet to shop. Thesé are carefully
chosen words by the .individ_ual responsible for running Eramet -- words which have the
effect of keeping open Eramet’s options, not shutting them off. The Commission’s
conclusion that under the Stipulation Eramet cannot shop is not only unsupported by the
record, it is contrary to the record. It is also compelling there is no provision in Eramet’s
application or the-ultimate contract adopted by the Commission that _speciﬁes AEP Ohio
as the exclusive supblier or requires Eramet to forego its rightl to shop for competitive
generation service during the term of the contract. In short, Eramet’s application and
testimony simply do not support the Commission’s findings that the contract conveys an
exclusive supplier status on AEP Ohio or otherwise establish that Eramet is prohibited

from shopping for electricity during the 110-month contract.

PROPOSITION OF LAW NO. VI:

The Commission’s key finding, that there is no risk of
Eramet shopping for competitive generation service and
subsequently returning to SSO service, conflicts with
adopted contract and controlling statutes and is otherwise
against the manifest weight of the record.

6 While the argument presented here is curtailed, this proposition corresponds to
Proposition of Law No. IIl in Case No. 2010-723. Citations to the evidentiary record
from PUCO Case No. 09-516-EL-AEC that further support AEP Ohio’s claims in this
regard are also included in Proposition of Law III of the merit brief filed in Sup. Ct. Case
No. 2010-723.
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Even if the Court does not determine as a matter of law that the “shopping
éliminaﬁon” component of the compulsory contract ordered below by the Commission is
void and unenforceable as a matter of law, the Court should reverse the Commission’s
conclusion that “there is no risk that Eramet will shop for a competitive supplier during
[AEP Ohio’s| current approved ESP.” (Eramet Case, Opinion and Order at 8, Ap. at
418.) As explained below, the Court should reverse the Commission’s finding of “no
risk™ against the manifest weight of the evidence, because: (A) there is a demonstrated
- risk that Eramet will shop duririg the contract term as a matter of law as well as operation
of the contract adopted below, and (B) the Commission manifestly erred in making this
key finding because it, in its 0W£1 words, “narrowly focused” on a small portion of the
contract term to determine if there is a shopping risk under.the long-term contract. The
Commission’s conclusions in this regard should be reversed as they conflict with
controlling law and are otherwise against the manifest weight of the record.

Monongahela Power Co. v. Pub. Util. Comm. (2004), 104 Ohio St.3d 571.

A. There is a demonstrated risk that Eramet will shop
during the contract term as a matter of law as well
as operation of the contract adopted below

The first major flaw in the Commission’s “no risk™ finding is that it conflicts with
the Commission’s statutory jurisdiction in this case and the actual terms of the contract
adopted below. Under R.C. 4905.31(E), a schedule or reasonable arrangement approved
by the Commission “shall be under the supervision and regulation of the commission, and
is subject to change, alteration or modification by the commission.” Ohio Rev. Code
Amn. 4905.31(E) (2010), Ap. at 3. This is explicitly provided for in Article 11 of the

approved contract provides that the Commission has continuing jurisdiction and may
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require modification or termination of the agreement for good cause. The Commission’s
authority over these matters is continuous in nature. Therefore, as circumstances change,
the Commission can order a modification of the contract. As events continue to unfold it
is understandable (and, more importantly, it is consistent with R.C. 4905.31) for the
Cornmission to preserve its continuing jurisdiction regarding the contract terms it
previously approved. But the Commission’s finding that there is “no risk” of contract
termination should be reversed because it ignores the continuing jurisdiction conferred by
the General Assembly fhrough this statutory provision.

There are also other provisions for early termination of the power agreement. The
most obvious contract “off ramp” for Eramet relates to the commitments contained in
Exhibit A to the contract. Those commitments inc.lude capital investment in Eramet’s
current Ohio manufacturing operations of at least $20 million by 2011 and an additional
-$20 million by 2014 for a total investment over the combined periods of up to $100
million. (Eramet Casé, Opinion and Order at 3, Ap. at 413.) The Commission explicitly
clarified, in adop;ting Eramet’s proposal that it could modify or terminate the arrangement
in connection with the commitments:

As set forth in the Stipulation, the Commission retains the ability to, at any

time and after notice and an opportunity to be heard, consider and make

modifications to Eramet's reasonable arrangement in the event that we

determine that Eramet has not satisfied its commitments under the

reasonable arrangement, that reasonable progress * * * has not occurred,

or for good cause shown.

(Eramet Case, Opinion and Order at 12, Ap. at 422.)
Of course, it would be the completely within Eramet’s control to fail meeting one

of these commitments and would be easy for its management to justify if a lower market

price for electricity were readily available. And Eramet could énd up shopping for
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generation service if the contract were terminated on that basis or any other basis. The
Commission should have recognized that scenario as presenting POLR risk for AEP
Ohio. Failing to do so and finding “no risk” conflicts with R.C. 4905.31(E) and is against

the manifest weight of the record.

B. The Commission manifestly erred in making this
key finding because it, in its own words, “narrowly
focused” on a small portion of the contract term to
determine if there is a shopping risk under the
long-term contract.

The second major evidentiary flaw in the Commission’s “no risk” finding is that it
failed to consider the majority of the contract’s term. Rather, the Commission
transparently narrowed the scope of its review to only the first part of the contract term.
Specifically, for the period through the end of 2011, the Commission found that AEP
Ohio “will not be subject to POLR risk (i.e., the risk that Eramet may shop and
subsequently seek to return to [AEP Ohio’s] standard service offer) and, therefore, [AEP
Ohio] should not be compensated for bearing Lhis risk.” (Eramet Case, Opinion and
Order at 7, Ap. at 417.) See also Eramet Case, Opinion and Order at 8, Ap. at 418 (there
is no risk that Eramet will shop for a competitive supplier during AEP Ohio’s current
approved ESP). The Commission explained that it “narrowly focused upon the first 26
months of the éontract, or the term of the current ESP, speciﬁﬁally because no
determination has been made as to whether future SSOs will include POLR charges.”
(£ramet Case, Entry on Rehearing at 3, Ap. at 434.)

Following its revised approach adopt.ed during the rehearing stage of the Ormer

Case, the Commission’s decision below found that “it is not necessary to reach the
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question of whether Eramet can shop .‘beyond the duration of the current ESP because no
determination has been made whether future standard service offers will include a
compafable POLR charge.” ” (Id. at 7, Ap. at 438.) The Commission’s attempt to
analyze t'he. effects of a 110-month contréct by looking at only the first quarter”” of the
contract term 1s flawed. Whether Erafnet might shop for generation service during the
term of the contract requires an analysis of the full terms. The Commission’s truncated
analysis permitted the Commission to disregard the true potential of Eramet shopping for
generation service during the full term of its céntract.

The decision below did not approve a 26-month contract for Eramet; the
agreement was approved for approximately 110 months. Regardless of the term of AEP
Ohio’s ESP or whether its next SSO contains an identical POLR charge, the term of the
compulsory contract with Eramet is set to extend to the end of 2018, That is the period of
_time that is relevant to the inquiry conccrning POLR risk-when approving a contract.
AEP tho will continue to bear the statutory POLR oingaﬁon throughout the term of the
contract and the potential of Eramet shopping anytime during the full term imposes
POLR risks on AEP Ohio — just as it does for all customers that are able t(; shop.

| In explaining why the Commission only considered the initial 25% of the contract
term and did not consider the other 75% of the contract term, the Commission stated that
it “would be j‘brcﬁed to speculate in order to determine whether Eramet has the right to
shop after the expiration of the current ESP.” Tronically, this candid observation reveals

that the Commission cannot determine what will happen after the ESP term during the

! For ease of reference, the initial 26-month period of the approximately 110-month
contract that was considered by the Commission, or about 24% of the term, may be
referred to herein as the “first 235%™ of the term or the “first quarter” of the contract term.
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remaining 75% of the contract term. Rather than make an assessment of the actual
contract terms, the Commission simply “assumed away” AEP Ohio’s POLR charge after
the first 26 months - which involves making an affirmative assumption to change the
status quo in the future (rather than presuming the status quo). Thus, it is the
Commission’s approach that is admittedly speculative and without any basis in the

- record. Regardless of the fact that it is not presently known whether AEP Ohio will
have a similar POLR charge after 2011 (i.e., as part of its next SSO rate plan), the
Commission should have simply provided fqr full recovery of “revenues foregone™
without tying its decision to a specific charge thﬁt may or may not be in effect for the
entire term of the Eramet contract.

Ultimately, Eramet may find that at some point during the contract term market
prices for electricity become cheaper than the prices being paid under the involuntary
contract imposed upon AEP Ohio. AEP Ohio believes that the Commission would not
hold Framet to a higher pi'ice for electricity than would otherwise be available in the
- competitive market, especially since inng so would also reduce or eliminate the delta
revenues that ultimately are collected from the other ratepayers. This would be especially
true if Eramet’s business interests or viability were in jeopardy. Alternatively, there are
several plausible Scenarios.(as outlined above) where the Commission could either
determine tﬁat Eramgt has not fulﬁlled its obligations under the érrangement and
terminate it for that reason or the Commission may exercise its continuing jurisdiction
over the contract to amend or t_ei’minate it based on circumstances that develop during the
long ten-year term of this contract. Whether considered for the first 26 months or more

appropriately for the full 110-month term of the compulsory contract, the POLR risk to
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AEP Ohio is real and the Commission erred in concluding that there is “no risk” of

‘Eramet shopping during the next decade.

CONCLUSION

For the foregoing reasons, AEP Ohio respectfully requests that this Court reverse

and remand the Commission’s decision below.

Respectfully submitted,
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