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RESPONSE TO APPELLEES’ ARGUMENTS

. APPELLEES NEGLECT TO MENTION THREE OF THE MOST SIGNIFICANT,
MATERIAL AND UNDISPUTED FACTS WHEN THEY MISCHARACTERIZE THE
INSUREDS’ CONDUCT AS A “TEENAGE PRANK”.

Appellees, in their respective and selective “Statement of Facts”, describe how the
defendant teenagers stole the deer decoy, spray-painted obscenities on it, and then
fashioned a stand to support the deer. The Appellees then describe how the teenagers
drove off in a SUV and selected “on a whim” a location to place the deer decoy on a county
road just over the crest of a hill." However, the Appellees conveniently omit mentioning
threé of the most significant, material and undisputed facts, i.e., the defendant teenagers
performed their criminal acts at night and in an unlit area of a dangerous county road
where the speed limit is 55 mph. By blatantly omitting these facts, it is certainly much
easier for the A_ppe!lees to mischaracterize the Defendants’ conduct as a “prank”.

However, the term “prank” is defined as “a playful or mildly mischievous act.” The
Webster Merriam Dictionary (1989). If the Defendants had placed the deer decoy during
daylight and on a straight and level stretch of County Road 144, it would still be a stretch
to even consider that conduct a “prank”. At least under that scenario, drivers approaching
the deer decoy Would have been able to see it well in advance. However, that is not what
the Defendant teenagers did. Their act was no “prank”. Instead it was a disaster waiting
to happen. Not surprisingly, it only took 5-7 minuies after they placed the deer decoy on

the dark, dangerous, and unlit county road for the inevitable to happen.

'Appellees Zachariah and Piper put in parentheses “"question of fact” after the phrase “near the crest
of a hill” (Merit Brief of Zachariah and Piper, pg. 1), however, the fact that the deer decoy was positioned just
over the crest of a hill has never been in dispute.
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1. THE ALLEGED CONCURRING NEGLIGENCE OF ROBY IS IRRELEVANT AND
IMMATERIAL TO THE ISSUE OF WHETHER INTENT CAN BE INFERRED FROM
THE INTENTIONAL ACTS OF THE INSUREDS.

The Appellees, particularly Zachariah and Piper, contend that their injuries and
damages were caused not only by the teenagers’ conduct in piacing the fake deer in the
road, but also by the concurring negligence of Roby in operating his vehicle at an excessive
rate of speed. The Appellate Court below erroneously agreed with this comparative
negligence/liability analysis by finding that “Roby’'s speed may have been a factor
contributing to the accident and, accordingly, the injuries he and Zachariah suffered were
not substantially certain to occur from the boys’ actions alone.” (Appendix 8, at {156). In her
dissenting opinion, Judge Sadler correctly pointed out that the evidence regarding Roby’s
speed and the insureds’ testimony that a couple other vehicles had avoided the target deer
was totally irrelevant and immaterial because “the inferred intent inquiry does not address
the actions of any specific victim or potential victim, it only addresses what, objectively, can
be inferred from the intentional acts of the insured.” (Appendix 8, at 1[62).

This causation-type analysis proposed by Appeliees and adopted by the court below
was properly rejected in the case of Allstate Insurance Company v. Dolman, 2007-Ohio-
6361 which stated:

Damages from tortious conduct may have multip'le causations.
See Restatement of the Law 2d, Torts (1977), 324, 879
Comment a. The [intentional act] exclusions, however, go not .
to causation, but to damages. By the plain language of the
exclusions, if bodily injury or property damages result from the
intentional or criminal acts of anyone insured under the policy,
there is no coverage. Since June Doe’s injury is undisputably
the result of the criminal acts of an insured. . .there is no

coverage under this policy.

(Id. at § 54).
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Moreover, even if Roby's alleged excessive speed were a proper factor to be
considered in determining whether the injuries he and Zachariah suffered were substantially
certain to happen, it is common knowledge and beyond cavil that motorists speed. Thus,
the answer_to Appeltees.Roby and Zachariah’s question “Should the boys héve anticipated
a speeding car?” is “Absolutely they should have.”

. APPELLEE ROBY'S MISGUIDED “INTRODUCTION” AND
MISCHARACTERIZATION OF THE RECORD.

Appellee Roby, in the Introduction of his Merit Brief, makes a couple of interesting
statements, to say the least. First, Roby states that the “teenagers placed a lightweight
styrofoam deer decoy onto the side of one lane of travel of a roadway with an avenue of
escape as a prank.” (Roby Merit Brief, at pg. 8). It is unclear what “avenue of escape”
Roby is referring to. A motorist, traveling at or around 55 mph on a dark, unlit, two-lane
county road, whd drives over the crest of a hill and s_uddenly encounters a deer decoy in the
road has four options to instantaneously choose from: (1) quickly maneuver the vehicle into
the oncoming lane of travel; (2) slam on his/her brakes to try to avoid hitting the deer; (3)
drive straight ahead and smash into the deer;'o'r (4) shoot off to the right side of the road
into a ditch/field (as Roby’s vehicle did). None of those options present much of “an avenue
of escapé”.

Next, Roby bemoans the application of a “substantial certainty” standard by asserting
that if that standard were applied “the line between negligence and intentional acts will be
blurred, and the public at large will no longer understand what they are purchasing when
they buy a homéowner's policy.” (ld.). Roby's meritless concerns about a “substantial

certainty” standard will be addressed in more detail infra. However, as for the
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understanding of the public at large regarding homeowner’s insurance, one could imagine
that Ohio motorists would be thrilled to hear than an individual can intentionally place
objects on Ohib’s roadways in the path of vehicles secure in the knowledge that any
resulting damages or injuries will be covered by that individual's homeowner's insurance
policies. Itis not difficult to imagine word spreading among Ohio grade-schoolers and high-
schoolers that it is okay to intentionally place objects in the road to see what happens and
to see how motorists react because it will be covered by their parents’ horﬁeowner’s
insurance policy. Let the havoc begin!

Roby further states that “parents in Ohio will be left wondering whether their
children’s negligent acts will continue to be insured, or to what extent.” (Id.). No they won't.
The parents in Ohio can sleep soundly knowing that their children’s negligent acts are
virtually always insured, but that, as would and should be expected, their children’s
intentional acts that lead to injuries that are substantially certain to occur are not insured.

Appellee Roby also incredulously states that the “Appellants implicitly concede, and
the record demonstrates, that there is no direct evidence in the record that the insureds
intended or expected harm to result from their actions.” (ld. at. pg. 10). Nothing couid be
further from the truth. Not only do the undisputed, materia! facts demonstrate that harm
was expected to result from their actions, but in addition, the teenagers were certainly as
familiar with the dangerousness of the situation as was their friend, Taylor Rogers, who
stated that he wbuld never have permitted his friends, the Defendant teenagers, to place
the deer on the roadway in that area:

A. | wouldn't have permitted them to put it on - on any

roadway -
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Okay.

- but definitely not in that area.

Okay. You mentioned that you thought of - of County
Road 144 at that time as a dangerous road. What do
you mean when you say “dangerous™? What factors
play into that?

A. Umm, it's very hilly in spots and curves. There’s a big
curve on it, and there's usually Amish in that area, and
it's just a dangerous road.

o>p

(Supp. at pg. 76).

Roby then claims that “the act of placing a styrofoam deer decoy onto one side of a
two-lane roadway will not always lead to harm as a matter of law or fact.” (Roby Merit Brief,
~atpg. 12). As stated, that may be true, but those aren’t the facts in this case. Once again,
Roby conveniently fails to mention that the deer decoy was placed in the center of the
eastbound lane just over the crest of a hill on a 55 mph county road at night in an unlit area.

At page 13 of Appellee Roby’s Merit Brief, he disputes that harm was an “inevitable”
result from the insureds’ conduct. Thatis certainly an interesting statement considering that
it directly conflicts with the conclusion that Roby argued in his Amicus Curiae Brief filed in
the Appellate Court in the matter of Dustin S. Zachariah, et al. v. Robert J. Roby, et al.,
Tenth Ohio Appellate District Court of Appeals, Appeal No. 08-_AP-99 (Appdx., pg. 1). Roby,
in his Amicus Curiae Brief, took a more objective view and argued that his injury as a result
of the befendants’ conduct was not only foreseeable - it was “inevitable™

[n the case sub jusﬁce [sic], the foreseeability of harm resulting
from placing a fake deer decoy on an unlit country road at night
speaks for itself. . \A natural and continuous sequence of
events directly led from the deer decoy being placed onto the
roadway to Appellant’s injuries. . .This dangerous situation,

created by Appellees, directly caused Appellant’s injuries. The
deer decoy in the street setin motion a sequence of events that
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made Appellant's injuries a direct, proximate, reasonably
inevitable and foreseeable consequence. (emphasis added)

{Appendix, at pgs. 22-24).

Allstate could not agree more, and no reasonable person could reach any other
conclusion. In fact, even if the far too stringent standard suggested by Amicus Curiae, Ohio
Association for Justice, applied, i.e., summary judgment may be granted in favor of an
insurer upon the inferred intent doctrine when the evidence is undisputed that harm to
another was an inevitable conseqguence of the insured’s intentional acts, then Roby himself

must agree that the trial court properly entered summary judgment in favor of the insurers.

IV. ASUBSTANTIALLY CERTAINSTANDARDIS NOT “AVAGUE AND AMBIGUOUS
RULE”.

Appellee Roby spends the majority of his Merit Brief arguing that if this Court were
to adopt a “substantially certain” standard, then “Ohio will be left with a vague and
ambiguous rule that can and most likely will be construed in favor of insurance companies
and against the citizens of this state.” (Roby Merit Brief, at pg. 24). According to Roby,
because a court may not be able to put a precise percentage on the level of certainty of
harm in order to establish “substantial certainty”, the substantial certainty standard is too
“nebulous”. Such concerns by Roby are clearly unfounded.

First, this Court in Physicians Insurance Company of Ohio v. Swanson (1991), 58
Ohio St.3d 189, essentially held that an intentional act exclusion applies when it is
demonstrated that the injury itself was expected (substantially certain to occur) or intended
(intentionally inflicted). In Swanson, this Court affirmed the trial court’s judgment stating

that “the trial court’s determination that Todd Baker's injury was not intentionally inflicted or
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substantially certain to occur is supported by competent, credible evidence.” (ld. at pgs.
193-194, emphasis added). Therefore, this Court, after reviewing the evidence in Swanson,
did apply a “substantially certain” analysis. Conversely, in this case, the Court can and
should determine that the trial court's determination that the Appellees’ injuries were
substantially certain to occur is supported by competent, credible evidence.
Second, the “substantially certain” standard is clearly explained in the Restatement
(Second) of Torts Section 8(a) (1965). That section provides as follows:
The word “intent” is used throughout the Restatement of this
Subject to denote that the actor desires to cause consequences
of his act or that he believes that the consequences are
substantially certain to result from it.
Under Comment b, the Restatement states:
Intent is not, however, limited to consequences which are
desired. If the actor knows that the consequences are certain,
or substantially certain, to result from his act, and he still goes
ahead, he is treated by the law as if he had in fact desired to
produce the result. As the probability that the consequences
will follow decreases, and becomes less than substantially
certain, the actor's conduct loses the character of intent, and
becomes mere recklessness, as defined in Section 500. As the
probability decreases further, and amounts only to a risk that
the result will follow, it becomes ordinary negligence, as defined
in Section 282. All three have their important place in the law
of torts, but the liability attached to them will differ.
The only distinction between “intent” as used in the Restatement and intent in this
case as applied to Alistate’s intentional act exclusion is that Allstate’s policy does not
require the subjective belief of the insured that the consequences are substantially certain.

In other words, an objective standard is applied.
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Third, courts from other jurisdictions have recognized “the general rule is that intent
is inferred as a matter of law when the nature and circumstances of the insured’s act are
such that harm is substantially certain to result.” See, e.g., B.M.B. v. State Farm Fire &
Cas. Co. (Minn. 2003), 664 N.W.2d 817, 822. The Supreme Court of Wisconsin in
Loveridge v. Chartier (1991), 161 Wis.2d 150, 468 N.W.2d 146 stated:

An insured intends to injure or harm another if he “intend[s] the
consequences of his act, or believe[s] that they are substantially
certain to follow. In other words, intent may be actual (a
subjective standard) or inferred by the nature of the insured’s
intentional act (an objective standard). Therefore, an
intentional-acts exclusion precludes insurance coverage where
an intentional act is substantially certain to produce injury even
if the insured asserts, honestly or dishonestly, that he did not
intend any harm.

(Id., 161 Wis.2d at 168 468 N.W.2d 146 (citing Raby v. Moe (1990), 153 Wis.2d 101, 110,
450 N.W.2d 452)). The court in Loveridge further stated:

.. .a court may infer that an insured intended to injure or harm
as a matter of law (an objective standard), “if the degree of
certainty that the conduct will cause injury is sufficiently great to
justify inferring intent to injure as a matter of law.
(I1d.)
The Loveridge court further noted that there is no bright-line rule to determine when
intent should be inferred as a matter of law; each set of facts must be considered on a
case-by-case basis - - the more likely harm is to result from certain intentional conduct, the
more likely intent to harm may be inferred as a matter of law. (Id. at 169-170, 468 N.W72d
146; see also, B.N. v. Giese (2004), 275 Wis.2d 240, 247, 685 N.W.2d 568, 571-572.)
Likewise, in Tumer v. PCR, Inc. (Fla. 2000), 754 So.2d 683, the Florida Supreme

Court held that the substantial-certainty method of satisfying the intentional-tort exception
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calls for an objective inquiry: the relevant question is not whether the individual actually
knew that his cdnduct was substantially certain to result in injury or death but, rather,
whether the individual should have known that his/her conduct was substantially certain to
result in harm or injury. (ld. at 688). This method requires a court to look to the totality of
the circumstances “to determine whether a reasonable person would understand that the
[insured's] conduct was substantially certain to result in injury. . .”. (l:d.) Although Tumer
involved én employer intentional tort action, its decision rests squarely on tort law principles.
In adopting an objective substantial-certainty test, the court relied on Spivey v. Battaglia
(Fla. 1972), 258 So.2d 815, which itself relied on the Restatement of Torts, for the
proposition that “where a reasonable man would believe that a particular result was
substantially certain to follow, he will be held in the eyes of the law as though he had
intended it”. (id. at 817). Based on this tort law principle, the court in Turmer held that an
injury would not be considered “accidental’, and the intentional-tort exclusion could be
satisfied, if the injury resulted from conduct that was objectively substantially certain to
result in injury. Therefore, under this standard, the insured need not have known that
his/her conduct was substantially certain to cause injury; the fact that he/she éhould have
known of the substantial certainty of injury would be sufficient to negate the
unexpectedness or unusualness of a.ny resuiting injury, regardless of whether the injury truly
was unexpected by the insured.

Finally, the term “substantial” simply means “considerable in. . .degree”. The
American Heritage Dictionary, Second College Edition (1985). Accordingly, in the context

of interpreting an intentional-injury exclusion in a homeowner's policy and in the context of
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tort law principles, “substantial certainty” simply requires a showing that the likelihood of
damage or injury is “considerable in degree”.

Thus, Appellee Roby’s concerns about applying a substantial certainty analysis are
unfounded and greatly exaggerated. ltis a standard that has been recognized and applied
by this Court and foreign courts, and it is even set forth in the Restatement (Second) of
Torts. |
V. ALLSTATE’S POLICY LANGUAGE REQUIRED AN OBJECTIVE STANDARD BE

APPLIED, RENDERING THE INSUREDS’ PURPORTED BELIEFS AND
EXPECTATIONS IRRELEVANT,

Appellant Allstate’s policy clearly and unambiguously states that it excludes coverage
for “any bodily injury or property damage intended by, or which may reasonably be
expected to result, from the intentional or criminal acts or omissions of, any insured
person.” (Emphasis added). Not only have Ohio courts held that this language is clear and
unambiguous, but they have also routinely held that this language requires that a court
apply an objective as opposed to a subjective standard of coverage thereby rendering an
insured’'s subject'ive belief, intent and expectations irrelevant. Allstate Insurance Company
v. Roberts (Mar. 25, 1991), Twelfth District No. CA90-04-075; Owner-Operators
Independent Drivers Risk Retention Group v. Stafford, 2008-Ohio-1347, §29; Steinke v.
Allstate Insurance Company (1993), 86 Ohio App.3d 798; Snowden v. Hastings Mutual
Insurance Company, 2008-Ohio-1540; Scott v. Aﬂstate. Indemnity Company (N.D. Ohio
2006), 417 F.Supp.2d 929. As pointed out in Allstate’'s Merit Brief, these Ohio court
holdings are in concert with holdings from courts from other jurisdictions that have

addressed identical paolicy language.
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Indeed, Appellees Roby and Zachariah candidly admit that “the Allstate policy
language is a little different.” (Merit Brief of Zachariah and Piper, at pg. 15). Incredibly, on
the other hand, Appellee Roby, without citing any legal authority whatsoever, argues that
the inclusion of the word “reasonable” does not mean the language mandates an objective
standard be applied. In fact, Appellee Roby goes even further and states that “the plain
meaning of this language means that the intent or expectation must be considered from the
reasonable viewpoint of the insured.” Of course, Appellee Roby gives absolutely no
explanation as to how he has reached such an interpretation of Allstate’s policy exclusion.
The phrase “or which may reasonably be expected to result” is much different than Appellee
Roby’s rewording of the policy: “Which were reasonably expected by the insured”. That
language simply does not appear in the policy. Contrary to Appellee Roby's strained
construction, the phrase “which may reasonébly be expected to result” is in no way tied to
the insured’s expéctations.

Appellees further argue that regardiess of whether one defines the Allstate policy
terms as objective or subjective, the Court of Appeals explicitly applied the language of the
policy to the circu_mstances of the case. Yet, the very quote from the Court of Appeals used
by the Appellees belies that very argument: “Although Roby’s accident occurred less than
ten minutes after the boys placed the deer in the roadway, the bbys’ expectations that
motorists would successfully avoid the obstruction proved to be reasonable, as at least two
motorists reacted in that just that way.” (Court of Appeals Decision, at {[53). In fact, the
Court of Appeals rdiscussed at length the insureds’ subjective intent when it cited and relied
upon the insureds’ testimony about their expectations in placing the deer decoy in the road.
(Id., at §[51-563). There is also no question that the court below erroneously considered that
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testimony as part of its reasoning for finding issues of fact on whether harm was
substantially certain to occur. (ld., at 1}55).

Under Allstate’s policy language, the Appellate Court should have, but did not,
objectively focus solely on the cohsequences that could have reasonably been expected
to occur as a result of the in_sureds' intentional conduct. The Appellate Court below should
not have conside.red, but did coﬁsider, the insureds’ self-serving claims of non-expectation
of injury. Moreover, simply because a couple of cars may have avoided the deer (assuming
that that portion of the insureds’ testimony is even true) does not alter the fact that some
harm or damage was substantially certain or inevitably going to occur while the target deer
remained in the roadway.

In this case, the trial court got it right when it found that the intentional conduct of the
insureds. “was substantially certain to result in harm.” Using an objective standard, a
reasonable person in the insureds’ position, with knowledge of the totality of the facts
possessed by them, would have and should have expected that damage and injury was
substantially certain to result from the placement of a deer decoy at night just over the crest
of a hill on an unlit county road with a speed limit of 55 mph.

V. CONCLUSION

For each and all of the foregoing reasons, Appellant Alistate respectfully requests

that this Honorable Court reverse the decision of the Court of Appeals and affirm the trial
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court’s granting of summary judgment in favor of Allstate and finding that Allstate has no

duty to indemnify Dailyn Campbell or Jesse Howard in the Roby and Zachariah lawsuits.
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STATEMENT OF THE CASE AND FACTS

On November 18, 2005, members of the Kenton High School football
team, including Appellees Carson Carnes and Joseph Ramge, joined together to
perpetrate a “prank”; to wit: they placed a deer decoy at the botfom of a hill in an
unlit country road at night. The burpose of the prank was to witness how drivers
would react to the deer decoy. _

Mr. Roby and his passenger, Appellee Dustin Zachariah, came upon the
deer decoy as they crested a hill on Country Road 144 in Mr: Roby’s automoblle |
Mr. Roby was forced to swerve his vehicle to avoid the deer. As a result, the car
tumbled and rolled several times before coming to a stop off of the roadway.
Both Mr. Roby and Mr. Zachariah were thrown from the vehicle. Mr. Roby
sustained severe and permanent j injuries as a result of the crash. Mr. Zachariah
was also mjured as a result of the crash,.

On December 5, 2006, Appellant Zachariah filed suit.in the Franldm
County Court of Common Pleas against several defendants including Appeliees
and Mr. Roby, due to injuries sustained as the result of a motor vehicle crash.
Mr. Roby had previously filed suit in the Franklin County Court of Common Pleas
for injuries resulting from the same motor vehicle crash in_November of 2006.
That matter is captioned Robert J. Roby Jr. . DalmlerChrysler Corp., case
number 06~CV-14836 and is currenﬂy pending before Judge David W, Fais,
Discovery for both cases was consolidated,

On September 7: 2007, Appeﬂee Ramge filed a Motion for Sumimary
Judgment. On September 11, 2007, Appellee Barnes filed a Motion for Summary

Judgment. Appellees argued that they were not liable for Mr., Roby and Mr.



vehicle, and that they were just along for the ride,

Appeﬂees each filed similar Motions for Summary Judgment in the Roby
case. The Motions are currently pending.

On November 27, 2007, the trial court in the Zachariah case rendered
Decision granting sumniaiy judgment in favor of Appellees Barnes and Ramge.
Appendix 1. On January H, 2008, the Court approved and filed 2 Judgment
Entry Granting the Motlons Of Defendant Carson Barnes and Joey Ramge For
Summary Judgment.” Appendix 7.

1t is from these two Jjudgments that Appellant now appeals.



STATEMENT OF AMICUS CURIAE INTEREST

Mr. Roby has a very strong interest in the outcome of this appeal. He
maintains a separate action against the same defendants .aﬂsing from the same
set of operative facts. It appears that the trial court in the Roby case may be
waiting for resolution of this appeal before ruling on Appellees’ Motions for
Summary Judgment. The Roby trial court may directly apply the findings of this
court. |

Appellees Barnes and Ramge are defendants in the Roby case. Both
Appellees ﬁl:ad motions for summary judgment iﬁ the Roby c;se that are almost
identical té those filed in the Zachariah case. The motions a-re currently pending
in the Roby case, presumably delayed for the outcome of this appeal.

If the trial court’s decisibn is upheld, it is anticipated that Appellees will
attempt to argue res judicata or collateral estoppel as it relates to Appellees’
. liability in the Roby case. Although Mr. Roby disputes the applicability of this
Court’s conclusions to his own actions, it is still important that he be able to
protect his own interests.

Mr. Roby .must therefore oppose the Motions of Appellees Barnes and
Ramge in this action. This ‘zhxctio,n may be thgonly way that Mr. Roby’s arguments
pertaining to the liability of Barnes and Ramge will be considered. This Court
should allq}ev; Mr. Roby to be heard on the issue; he is qutled to protect his

- interests in this action.



STANDARD or REVIEW

Issues decided upon summary judgment are reviewed de novo, pursuant
to the standard set forth in Civil Rule 56(C). Doe w. Shajj‘er (2000), 90 Ohio
St.3d 388, 390, 738 N.E.2d 1243, citation omitted. Accordingly, this Court
should apply the same standard as did the trial court. Bonacorsi v. Wheeling &
Lake Erie Ry. Co. (2002}, 95 Ohio St. 3d 314, 319, 767 N.E.od 707.

A court should grant Summary judgment with caution, resolving all doubts
against the moving party. Osborne v. Lyles (1992) 63 Ohio St.3d 326, 333, 587

‘N.E.2d 82s5. ClVﬂ Rule 56(C) provides that summary judgment shall be granted
only when the filings in the record, including depositions, demonstrate that there
is no genuine issue as to any material fact and that the moving party is entitled to
Jjudgment as a matter of law. Civ.R. 56(C). The inferences to be drawn from the
underlymg facts contained in the evidentiary matena]s such as affidavits and
depositions, must be construed in a light most favorable to the barty opposing the
motion. Hannah v. Dayton Power & nght Co. (1998), 82 0]110 St.3d 482, 485,

696 N.E.2d 1044, citation omitted.



ARGUMENT

SOLE ASSIGNMENT OF ERROR
THE TRIAL COURT PREJUDICIALLY ERRED IN
GRANTING SUMMARY JUDGMENT TO APPELLEES
CARSON BARNES AND JOSEPY RAMGE.
“The trial court granted summary judgment to Appellees because it found:
(1) Appellees Barnes and Ramge owed no duty to Appellant, and (2) Appellees
did not proximately cause Appellant’s injuries, (Appendix A)
However, the record contains abundant evidence to demonstrate, at a
minimum, the existence of a genuine issue of material fact that Appellees owed a
duty to Appellant and proximately caused his injuries.

In his Memoranda Contra Appellees’ Motions for Summary Judgment,

Appellant Zachariah presented several bases from which Appeﬂees owed a duty

to him: (1) as members of a joint enterprise; (2) under a-foreseeability of ham =

gs;s 3) ufider-RC §'4511.74 - placing injurious material on hlghway, (4)
under RC § 2909.09 ~ vehlclﬂar vandahsm and (5) pursuant to ordmary and
reasonahle care. Each theory is supported by evidence in the record and
demonstrates a genuine issue 6f material fact regarding the duty owed b'y
Appellees to Appellant.

1. Appellees Were Members Of A J. oint Enterprise
With The Common Purpose Of Placing A Deer
Decoy In A Roadway.

The ()hlo Supreme Court\has stated that parties are engaged n a joint
enterprise, within the meaning of the law of neghgenoe “where there i is: (1) a
comnfnnlty of interests in the purposes of the undertaking, (2) an equal right to

direct and govern the movements and conduct of each other with raspect thereto.



Bloom v. Leech (1929), 120 Ohio St 239, 243-244, 166 N.E. 137, internal

enterprise, an individual must have some voice and right to be heard in its -
control or management. Id,

Accordingly, where alleged negligence arises from the operation of a
prank, the key to finding the existence of a joint enterprise is an individual’s

control over, or the right to control the operation of the prank. The 1ssue

&ﬂfor' the trial court was: did Appellees have ap interest in the purposes of the prank

Appellees joined the group for the sole purpose of participating in, and

enjoying the results of, placing the fake deer in the roadway:

Q: But generally, it’s fair to say you knew they were
talking about putting a fake deer on the road? -
Yes '

Nov:.f when you went to . osh Lowe’s house, did you
want to be part of the activity? -

I'was just along for the ride,

Okay. Did you want to 8o along for the ride?

Yes. '

Did you want to 80 to see what they were doing?

Yes.

And you wanted to be part of jit?

PeREor op



A: I wanted to watch — | wanted to be in the car — [.
wanted to watch.

Q: Okay. You wanted to watch what they did?

A: Yes.

R.179, 6 (6/8/07 Deposition of Carson T. Barnes p. 19:22 — 20-:116). And:
Q: * * * it’s fair to state that when you saw
this prank, you were looking for a reaction of these
automobiles that were — these drivers that were
coming up to this fake deer on 144, correct?
A: Yes, sir.
R.177, 17 (6/8/07 Deposition of Joey W. Ramge, p. 63:22 — 64:3).
Appellées joined the group only after they learned of the plan to place the- -
deer decoy in the road: L
Q: * * *  when did you first learn

something about a deer being put on theroad?
A After Taco Bell, and I got a call from Corey Manns.

R.179, 5 (Barnes depo., p 15:9 — 15:14).

Q: And what does Mr. Manns say? _
A: That they’re going to put a deer in the road.

R. 179, 5 (Barnes depo., p. 16:20 — 16:22).

Q: Okay. Corey called you and he said something about, -
' we're going to put a fake deer on the road?

A: Correct. .

Q:  And did he say something like, do you want to come
along, or anything like that? )

A: Yes. : -

Q:  And what did you say?

A: We — or Joey [Ramge] and | were sitting there and _
then we got into Joey’s vehicle, and J oey drove to Josh

~..  Lowe’s house [where the team met up before .
perpetrating the prank],

Q:  You wanted to go to Josh Lowe’s house, right?

A: Correct. :

- R.179, 6 (Barnes depo., P- 19:1 - 19:18),

Q:  Now, you wonld’ve felt comfortable saying no to him if

7



you did not want to go, correct?

A: Yes.
Q: But you didn’t?
A No.

R.177, 27 (Ramge depo., p. 103:12 — 103:16).
As soon as Appellees met up with the group, they watched as the pian
began to unfold:

Q: When you got to Mr. Lowe’s [co-defendant] house,

what happened?
A: I saw them - - or I saw them putting the fake deer into
the car. _
Q: Did you see that it was a fake deer? - -
A: Yes.

Riyg,6 (Barnes depo., p. 20:17 — 20:29). 7
- There could be no doubt that the group was going to go fhrough with their
plan and place the deer decoy in the roadway that night:

Q: Ifs certajnly'fair» to say, though, you knew they were
headed somewhere to put the deer on the road?

A:  Iknew they were going somewhere, yeah. - T
Q: To put the deer in the road?
A: Yes. :

R.179, 7 (Barnes depo., P- 23:17 — 23:29), -
Appellees joined the group io witness the results of the prank:

Q:  And it's ~ the way ~ the \m;ay I'm understanding,

correct me if I'm wrohg - or it’s fair to state that when

these automobiles that were — these drivers that were
coming up to this fake deer 0L-144, correct?

Yes, sir. : S~

and that would be the — it would be fair enough to
state that would be the reason that the group was
going back and forth east and west on Kenton — I
mean on Route 144 where this deey was, correct?

A: Yes, sir. :

R. 177,17 (Ramge Depo., p. 63:21 — 64:9). And:

i



And what was the purpose of the trip?

To find somewhere to set the deer down.

Did everybody know that's what the purpose was?
Yeah.

Were you kind of all in this together?

Yes. :

Did anybody say, hey, this is a bad idea; I don’t want
any part of it?

Not that I'm aware of. -.

It was kind of something you were ali doing jointly?
Yes.

TOR QBEOPOPO

Rays, 8 (7/7/07 Deposition of Corey J. Manns P. 29:12 - 29:24). And:

Q:  Still a team effort [driving back and forth to watch
drivers react to the deer]? - '

A: Yes, sir.
Q: Still everybody in there together?
A: Yes, sir.

R.200, 19 (6/6/07 Deposition of Dailyn Campbell p. 72:4 — 72:7).
Knowing the purpose of the trip, Appellees got into the vehicle with the
deer decoy on back:

ey

Q:  You get in the SUV that's being driven by Josh Lowe,
right? '
Yes.

R.177, 7 (Ramge depo., p. 25:3 - 25:5). - |
Appellees’ own testimony establishes: (1) Appellees knew of the plan to
place the deer in the road, (2) Appellees Volil"htaz;ﬂy drove to their friend’s hoﬁs&e’
to join the group, (3) Appellees watched as the deer was Ioéded in the SUV, (1)
Appellees knew that those leaving in the SV in";ended to place the deer in the
~ roadway, (5) Appellees ‘wanted to see what ‘w;ld happeli when drivers
€ncountered the deer decoy m a roadway, and (6) Appellees got into the SUV.
The evidence shows that Appellees both shared in and joined in the common

purpose of participating in their mutually-agreed-upon prank. Accordingly, the



first element .of a joint enterprise has bt-aen established. |

It is important to note that all that is required for the second element is the
right, or authority to control the operation of the prank; a person need not
actually exercise the control to be held liable as & member of a joint enterprise.
This Court has acknowledged this distinction in Allen v. Beneﬁgl (10% Dist.,
1999), 1999 WL 770942, Case No. 99Ap-90 (Appendix C), by stating that “[a]
joint enterprise is the joint prosécution of a common purpose under such
circuimstances that each member of such enterprise has the authority to act for
all in respect to the control of the aggn—cies employed to execute such common
purpose.” Id. at 3 (emphasis added).-

In Allen, this Court went on to state that where the alleged negligence
arises from operation of a vehicle, “the key to finding the existence 6f a joint
enterprise... is the passenger’s control aver or the right to control the actual
operation and movement of the motor vehicle.” By analogy, where;allegéd
negligence arises from the operation of a prank, the key to finding the existence
of a joint enterprise is the individual’s control over or the right to control the
actual operation of the prank. The question is: dld Appellees have the
authonty/nght to control the operaton of the prank'?

In the present case, although Appellees may not have themselves placed
the deer in the roadway, they were meémbers of a group that communally decided

\\
- where to put it. The deposition testimony provides, in part, as follows:

CQ: One person took the deer out and put it on the road, right?
A Yes, sir.

Q: But you all knew what was going on, right?
A Yes, sir.

Q:

Nobody said, don’t put it there, nght'-'

10



Yes, sir.
Everybody agreed where to put it, right?
Yes, sir.
It’s all part of a common group, right?

- Yes, sir. ‘
And you didn’t try to get out of it, did you?
No.

rFRPOROR

R.177,8 (Ramge depo., 29:19 — 30:7). And:

Q: Now everybody go along with that idea, to put it on Country
Road 144?

A: I don’t.recall. 1 think there was some discretion as to where
else to put it, but we all eventually decided 144.

3 * ¥ * %

Q: Did anybody object to the idea of putting the deer on the
road? ‘

A: No, sir.,

Q:  Again, it was kind of a mutug] choice?

A: Yes, sir.

Q: Everybody in it together?

A: Yes, sit. But before we placed the deer on the road, we

dropped off Taylor because he wag getting sick. .
R.200, 15 (Campbell depo., p. 54:21 - 55:14). Even Appellees’ co-defendants felt
that the decision was mutual-

Q: Okay. Back when you placed the deer on the road, was

everybody, again, in agreement to place it there?

A: Yes, sir. '

R.200, 18 (Campbell depo., P. 66:13 ~ 66:16).”

Appellees did not persoﬁaﬂy place the deer decoy in the roadway becanse
they did not need to.~ Obviously, all six membess of the group did ﬁo% need to...
assist in taking the deer\c[ecoy from the vehicle:

- Q:  Would it be fair to state that there — there wasn’t a need for
everybody that was in your vehicle ~ not your vehicle,

everyone that was in Mr. Lowe’s vehicle, when they took the
deer out and put it in the roadway, that you wouldn’t need all

i1 -



of you — all of the - of your friends to pick the deer and put it
on the roadway? |
A: Correct.
(Deposition of Jessie Howard, 90:16 — 90:23). Although this deposition was not

filed on the record, the testimony does not need to be considered as evidence

because it merely reflects a logical truth: it did not take six people to remove the

deer decoy from the vehicle. Such is supported by the fact that the deer decoy

was light in weight and made of Styrofoam:

Q: * * * Let'me ask you, can you tell me
what the deer was made of? :

A I don’t know. I couldn’t tel] you. Nothing that heavy,
like material, nothmg like that

Q: Tveread i 1n some of the records here that the deer may
have been made our of Styrofoam.

A: Yeah, that sounds —

Q: Does that sound right?

A: Yes, sir. -
R. 200, 55 (Campbell depo, p. 217:9 — 217:18).

Only a few of the group members needed to get out of the vehlcle and place
the deer in the roadway at the scene of the crash. In fact, it is hkely impossible
that all six of the defendants could have done so concurrently. Yet the triat

court’s Decision requires as much; essentxally, the Decision holds that all six_of

the defendants needed to get out of the car and place a hand on the deer decoy in

order to be held liable. Such is countenntmt[ve and demonstrates the reasoning

and logic behmd joint enterprlse theory: when a group joins together to

12



“effectuate a common goal, each member may not participate in every step of the
process, yet each remains liable for the group’s collective actions.

Moreover, an issue of fact exists as to whether Appellee Barnes or Ramge
actually helped their co-defendanis remove the deer from the SUV from the back
seat. Co-defendant Dailyn Campbell testified that someone in the car helped get
the deer decoy out him by handing him a piece of the deer decoy from inside the
vehicle:

A: I took — I got out — I think Corey got out with — with me. It

was one of them two that got out with mie. Then someone
stayed in the car and handed me 4 piece from the back.
R.200, 16 (Camapbell depo., p. 60:12 — 60:15). .

The relationship of Appellees to their co—defenc?ants also proves that they
had the authority and right to control the operation of the prank. All of the
defendants were close friends and teammates on the Kenton High School Foothall
team: : - _.

Who got out of the vehicle [to place the deer on the road]?
Jesse Howard, Corey Manns, and Dailyn Campbell.
ggs you saw three of your — they’re buddies, right?

You played on a football team together?
Yes. .

POEQEO

R.179, 8 (Barnes deper, p. 27:14 — 27:21).

Q:  And without going into detail, all your codefendant friends, °
Dailyn Campbell, Jessie Howard, Josh Lowe, Corey Manns,
and Joey Ramge, you were al] friends before and after this
incident? : '

A: Yes.

- R179, 8 (Barnes depo., p. 97:4 — g7:8).

Q:  What is your relationship prior to Novel-nber 18, 2005, with
Dailyn Campbell, how would you define it?

13 .



A Friends, went through football and stuff together.

Q:  So you were on the same football team at Kenton — Kenton
High School?

A: Yes. .

Q: And what position did you play?

A: Center. _

Q: And Mr. Campbell was the quarterback?

A: Yes, sir.

Q: Was Jesse Howard also on the football team?

A: Yes, sir.

* 3 * * *

And what position was Jesse Howard? . _
He was a safety, and I think he played a little wide receiver,
And Josh Lowe, was he also on the football team?

Yes, I think so.

rEQRO

R.200,15 (Ramge depo., p. 54:21 - 55:23).

Q: How would you define your relationship with Corey Manns?
A: We were pretty good friends too.

* * * * ¥ :

Q:  Anddid Corey Manns play football with Kenton?
A: Yes, sir. ‘
Q: And what position did he play?

A: Wide receiver,

R.200, 15-16 (Ramge depé., P- 57:23 - 58:7). Appellees were equals — friends
and teammates — with the other co-defendants, -
No single person in the_. group was a “ringleader”; tﬁg co-defendants felt
that they were members of a common cause: |

Q- And then on ~ I think you've already told me that you really
couldn’t single out any person that was planning to put the
deer out there in the road, right? |

A: Correct. - ,

Q:  And while you were along for the ride, you knew what they

- were up fo, right? ' )



A: Yes, sir.
R.179, 13 (Barnes depo., p. 46:9 — 46:16).

T.he right to control is a subjective element that turns on the opinions of
o_ther members of a joint enterprise. Accordingly, there is no better person to ask
if Appellees had authority or the right to conirol than the ather defendants.
Those other defendants felt that the decisions were group decisions and that
everyone in the group was'an equal: _

Q: So it’s [the decision as to where to place the deer decoy] kind
of a - team effort, a team idea? -

A I guess, yes. .

Q: Is there any ring leader that's telling everybody what to do?
A No.

Q: Just kind of one-for-all, all-for-one kind of thing?

A: Yeah. '

Rays, 9 (6/7/07 Deposition of Corey Jay Mans, 32:8 - 3é:22).

Q: * * * it was kind of a joint decision where to put
the deer?

Yeah. A

The whole night was kind of 4 joint venture?

Yeah. _

And nobody tried to get out of the venture, right?

No. _

TOEOR

R.1_;75, 14 (Manns depo., 51:16 — 56:5).

Q: Now everybody go along with that idea, to put it on Country
Road 144? ~

A: I don’t recall. I think there Was some discretion of where else
to put it, but we all eventually decided 144. '

e

* * * - * ¥*

Did anybody object to the idea of putting the deer on the
road?

No, sir. ,

Again, it was kind of a mutual choice?

Yes, sir. '

Everybody in it together? -

PERE Q

15



A Yes, sir. * * *
R.200, 15 (Campbell depo., P. 54:21 - 55:12).

Q: * ® * So when Corey said that,.it was more or
less kind of got ev erybody 1 think in somewhat of an
agreement to go along with the Friday night.”

Answer by you: “Yeah.”
Is that correct?
LA Yes.

Q:  And that’s kind of like what you said. It was kind of a joint
agreement. Right?

A: Yes.

R.174,13-14 (7/7/07 Deposition of Joshua L. Lowe p- 49: 19 50:4).

Q:  Soit’s kind of — kind of a prank that you just - everybody

went along with?” __
A Yes, sir.

R.174, 15 (Lowe depo., p. 57:01 — 57:23).

Q:  They were both [Barnes and Ramge] going along with

everyl_)ody. Right?

A Yes, sir. .
R.174, 35 (Lowe depo., p. 134:19- 134:21).

The authority or right to control does not need to be expressly recogmzed
it can be implicitly recognized. WestAmencan Ins Co v. Carter (1989), 50 Ohio
Misc.2d 20, 21, 553 N.E.2d 1099, c:tanons omitted. In West American, several

‘defendants were found to be members of a JOIDI enterprlse under circumstances
similar to those at hand. There three juveniles stole a car together. The court
noted that “[ejach knew what was about to happen and each Juvemle could have |
made the deClSIOD not to enter the vehicle,” 1d. at 21,

~ In the case at bar, there is evidence that Appellees each knew what was

about to happen and each could have made the decision not to enter the vehide.

16



Each could have left the group at any point. They stayed, however, to see the
results of the prank.
Moreover, the court in West American stated that:

“[bly voluntarily entering the vehicle, the two
passengers were impliedly authorizing the driver to
act for them. To find otherwise would lead to a result
where persons commonly united in a criminal scheme
or plan could escape civil habxhty for their acts,
Fairness and justice to the victim demand that such g
result under these circumstanees not ba reached.” Id
at 21.

_Here, just as in West American, Appellees impliedly authorized both the driver of
the vehicle, and those persons who placed the deer on the road, to act. Similarly,
to find Appellees Barnes and Ramge not liable for Appellant’s injuries would lead
to a result where persons commonly united in a criminal scheme could escape
civil liability for their acts, Both Appelices were charged and pled gmlty to
criminal charges as a result of their part;c:paﬁou in this prank, )

The incidents at issue herem are best summarized by Appellee Ramge
himself-
Q: And 1 think at Page 31 at Line 19, you say, quote, it was just
going to be like a prank, and it turned into something we
A Yes, sir.
R.200, 12 (Ramge Depo p 45:1 — 45:7; emphasm added) .
Deposmon testimony established that-several Defendants believed that

Appeﬂees had equal control and authority over the group and the plan. Severs]

co-Defendants testified that the Plan was a group effort and that all the members

- were on equal ground, with no one PETSon possession more control than another.
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Appellees were full and equal members of the group. Accordingly, the second
element required for the existence of a Joint enterprise is also satisfied by ample
evidence on the record.

Appellees had an interest in the purpose of the prank and had the
authority or right to control the operation of the prank. Both elements required
for a joint enterprise have been proven to exist in this case. Accofdjngly,
Appellees were members of a joint enterprise and the trial court erred in reaching
the opposite conclusion. ,

II. Appellees Owed ;épellant A Duty.

In his pleadings to thé trial court, Appellant demonstrated the existence of
genuire issues of material fact regarding Appellees’ duties via five bases: (1) ORC:
§ 451174 — placing injurious material on highway; (2) ORC § 2909.09 —
vehicular vandalism; (3) failure to exercise ordinary aﬁd reasonable care; (4)
foréséeability of harm; and (5) via membership in a joint enterprise. Each-of

these bases is independently supported by evidence in the record.

74 states, inpertinent part:

4A) No person shall place or knowingly drop
tpon any part of a highway, lane, road, street, or alley
tacks, bottles, wire, glass, nails, or other articles
ch may damage or injure any person, vehicle,
reetcar, trackless trolley, or animal traveling along
- upon such highway, except such substances that
-~ miay be placed upon the roadway by proper authority
{or the repair orconstruction thereof. :

T
o BT

1

Aty person who drops or permits to be dropped
thrown upon any highway any destructive or
injirious material shall immediately  remove the




(B) No person shall knowingly, and by any means,
drop or throw any object at, onto, or in the path of any
of the following: (1) Any vehicle, streetcar, or trackless
trolley on a highway; '

ft is undisputed that one or more of the defendants placed the deer decoy on thg
roadway. This act-alone breached both § 4511.74 and § 2909.00.

The liability of any member of a Joint enterprise is imputed to any and all
other members of the enterprise: |

If two or more persons unite in the joint
- prosecution of a common purpose under such
circumstances that each has authority,
express or implied, to act for all in respect of
-the control of the means or agencies employed
to execute such common purpose, the negligence
of one in the management thereof will be imputed to
the others. Where the action is brought against
a third party, the rule is that the negligence of
one member of the joint enterprise, within the
scope of the enterprise, will be imputed to the
others. _

The imputation of negligence because of a joint
enterprise should be confined to the kind of a
joint enterprise where a member thereof can
select his joint adventurers, just as a partner can
select his partners and an employer can select his
employees. In such instances there is some
justification for making a member of the joint
enterprise responsible for what another member does
in its execution.

70 Ohio Jur.3d Negligence §102 (internal cifaﬁons omitted; emphasis added).

- As a viglaﬁon of the duty to obey traffic safety laws is*“uéually considered
negligence ber:;, the undisputed ﬁolaﬁon on béhalf of one or more members of
the joint enterprise resulted in per se negligence on behalf of the entire joint
enterprise; see, Mussivand v, Davis (1989), 45 Ohio St.3d 314, 319, 544 N.E.éd

265 (a violation of a statute that imposes a specific safety requirement constitutes
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negligence pef se); and generally, Crawford‘v. State (1991), 57 Ohio St.3d 184,
566 N.E.2d 1233. Each of these statutes, together with the undisputed facts of
this matter, demonstrates a genuine issue of material. fact pertaining to Appellees’
negligence.

Moreover, Appellees directly violated § 4511.74 by permitting their co-
defendants to drop the deer decoy on Country Road 144. The evidence citgd
above demounstrates tha£ Appeliees went along with the group to see the deer
decoy be placed in the roadway. Appellees let one or more of the co—defendants
drop the deer decoy on the roadway so they could witness the driver's reactlons
they permltted the deer to be placed on the roadway for their own interest andr
benefit. This evidence demonstrates Appellees’ direct violation of 8§ 4511.74.

Appellees owed a duty to exercise ordinary and reasonable care in
preventing injury to Appellees after creating the dangerous situation. Hatclier v.
Paykaff Water Hauling and Truck.Company, 1983 WL 7312 at-*3; case No. 9-
82-14 (Appendix D). Hatcher involved a negligence action based upon a motorist
failing to remove a driveshaft from the highway. Asa resul_t, plaintiff struck the
Vobject and damaged her vehicle. The Third District Court of Appeals affirmed Vthe
trial court in that “[t]he tﬁe action takez-l_“iny defendant driver in regard to
removing the broken parts from the highway did not meet the standard required

under the circumstances. “The evidence supports the-trial court’s findings and

—

conclusions as to defendant driver’s negligence.” Id. at*4.
Similarly, Appellees here were negligent in that they had a general duty to
exercise ordinary and reasonable care in preventing an injury after placing the

deer in the roadway. They breached that duty by (1) failing to warn oncoming
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motorists of the deer and (2) by failing the remove the deer from the roadway.
The deposition testimony of the Defendants supports this proposition. Appellees
could have removed the deer from the roadway before Roby came upon it:

Q: Before the incident with Mr. Roby, you at least had an
opportunity, if you wanted, to get out of the vehicle

) and move that deer?

A: Yes.

R.200, 19 (Ramge depo., 70:18 — 70:22; emphasis added). And:

Q: When you knew this deer was upon the roadway,

- would it be fair to state that you had an opportunity
if you wanted to get out of the car and take the deer
off the road, this fake deer?

A: Yes, sir.
Q: And you never de that, correct?
A: No, I didn’t, sir.

R.179, 16 (Barnes depo., p. 55:15 — 55:21; emphasis added). Appellees also failed
to warn drivers of the obstruction in the roadway:

Q.  Now, would it also be fair to state that every time that you
went by with your group, this team, on November 18th,.
2005, where the deer was, that you never put any warnings
up where this deér was placed on the roadway on 1447

Like a warning sign?

Warning sign or any type of warnings that would notify the
drivers of automobiles going eastbound on 144 as they came
up to the hill that there's a - that there's a fake deer on the
road?

No.

Would it also be fair -- And none of your group put any
warning signs, correct?

No. , ; ~.

There were no warnings-at all on this particular fake deer
before the Roby incident, eorrect? . |
No. -

Is that correct?

Yes.

=y

POP OPF OP

R.200, 20 (Ramge depo., 74:17 — 75:13).

The above-cited testimony, when applied to the law cited herein, proves
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that the Appellees breached their duty by failing to warn oncoming traffic and by
failing to remove the obstruction from the roadway. Under the facts presented
herein, Appellees are not simply a third-party “Good Samaritan” with no legal
responsibility as the trial court found. They afe tortfeasors with legally imposed
duties to act or refrain from acting. By virtue of Appellees’ actions, and non-
-actions, a special relationship existed between each and the Appellant.

Appellees_ also-had a.duty to Appellant under a foreseeability of harm
analysis. Tt is a well established principle that the existence of a duty Elepends on
the -foreseeability of harm. Menifee v. Ohio Welding Products, Inc. (1984), 15
~ Ohio St.gd 75, 77, 472 N.E.2d 707. The test for foreseeability is whether a
regéonably pmdent person would have anticipated that an injury was likely to
result from the performance or non-performance of an act. Id.,, 77; see also

é&lace u. Oluo Dept. of Commerce, Div. of State Fire Marshall (2002), g6 Ohio

566; 773 N.E.2d 1018: . In the case sub Justice, the foreseeability of harm
resulting from placing a fake deer decoy on an unlit country road at night speaks
for itself.

Five different legal theories give rise to Appellees owing one or more duty
to Appellant. The evidence presented herem at minimum, creates a genuine
issue of materlal fact as to whether Appellees had a duty and/or breached that
duty. This is not a- case where Appellant is arguing for a new duty of care to be
unposed to reqmre a WltlleSS to anothers\form;ms conduct to rectify the
situation. This is a case where the law requires that an as individuals and
members of a group that created a dangerous situation be liable for the results

such is a rather well-developed notion in this state.
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ITX. Appellees Proximately Caused Appellant’s Injuries.

The issue of proximate cause is a question of fact that should be submitted
to a jurﬁr if reasonable minds can differ on the issue. See, Lawrence v. Toledo
Terminal R. Co. (1950), 154 Ohio St. 335, 96 N.E.2d 7; Zawlocki v. Houtz (1974),
40 Ohio App.2d-118, 318 N.E.2d 424. In fhis action, the record contains ample
evidence to demonstrate a genuine issue of material fact regarding whether
Appellant’s injuries were proximately caused by the deer decoy being placed onto
the roadway. At a minimum, reasonable minds could differ on this issue, s¢ it
was improper for the trial court to rule as a. matter of law on the matter.

Appellees individually and as members of the joint enterprise proximately

caused Appellant’s injuries. 43 fious sequence of events directly

is undisputed that the deer decoy caused the accident which precipitated

Appellant’s injuries. Without the deer having been placed on the roadway, or but
for that action, Appellant’s injuries would not have occurred.
As Appellees were members of the joint enterprise that placed the deer in
- the roadway, they are accountable for the actions of their teammates. The
negligence of any and or all of the group members is imputed to Appeliees.
) Appellees also proximately caused Appeﬂanf’s injuries by violating a
statute. that creates a duty, }éﬂing to exercise reasonable and ordinary care,
and/or because of the foreseeab%?y of harm of their actions. By violaﬁi:g these

duties, Appellees directly and proximately exposed Appellﬁnt to harm. This

dangerous situation, created by Appellees, directly caused Appellant’s injuries.




- Appellant’s injuries a direct, proximate, reasonably inevitable, and foreseeable
consequence.
CONCLUSION

The record contains evidence that is in direct conflict with the findings of
the trial court which demonstrates, at a minimum, that Appellees owed Appellant
one or more duties and proximately caused his injuries. Mo;eover, there is
evidence that Appellees are per se liable for Appellant’s injuries due to violations
of statutes.

Reasoz_lable_n;inds could find that Appellees owed a duty to Appellant and
their breach of filat duty proximately caused Appellant’s injuries. Construing the
evidence in a light most favorable to Appellant, | there is ample evidence
demonstrating a geimine issue of material fact regarding duty and proximate
causation in this matter.

At a minimum, there is sufficient evidence to put these issues before a trier
of fact. Accordingly, the trial court efred in granting summary judgment to

Appellees. The decision of the trial court should be reversed and remanded.

Respectﬁllly submitted, /

KARR & SHERMAN Co., LPA
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