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EXPLANATION OF WHY THIS CASE IS ONE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAIL QUESTION

Thomas Everette Jr.’s case is of great public and general interest because it concerns the
manner in which the 180-day deadline for filing a postconviction petition is calculated. The
" resolution of that issue will irﬁpact postconviction petition filings throughout the State of Ohio.

In the present case, the trial court dismissed Mr. Everette’s postconviction petition as
untimely. The trial court’s calculation of the 180-day deadline was based‘upon the filing of
videotaped court proceedings, rather than the court reporter’s certified, written transcription of
those proceedings. The court of appeals endorsed the trial court’s calculation and held that
Mr. Everette’s postconviction petition was untimely.

The Second District Court of Appeals appears to be the first appellate court in Ohio to
have addressed the issue presented by the present case. This Court should accept this case in
order to clarify that the 180-day deadline for filing a postconviction petition is triggered by the
filing of the court reporter’s certified, written transcription of the trial court proceedings. And
this Court’s decision will resolve a conflict, between R.C. 2953.21 and Crim.R. 9, raised by the
court of appeals’ opinion in the present case. Furthermore, this Court’s decision will help avoid
repetitious litigation, as well as allow trial courts to address fully the substantive arguments
contained in timely filed postconviction petitions. And as high-capacity Videq and audio
recording technology becomes more prevalent and affordable, this issue is likely to result in
continued uncertainty withq_ut a clear answer from this Court regarding the triggering event for

the 180-day deadline for filing a postconviction petition.



STATEMENT OF THE CASE AND OF THE FACTS
The relevant dates regarding the filing of Mr. Everette’s postconviction petition are as
follows:
June 20, 2008 Sentencing Entry.
July 16, 2008 Notice of appeal and praecipe for transcript.
August 26, 2008 Videotapes of trial filed.
OGctober 15, 2008 Written trénscripts filed.
April 8, 2009 Postconviction petition filed.

On April 8, 2009, Thomas Everette filed a postco_r}}riction petition regarding his June
2008 convictions for aggravated murder, aggravated robbery, ..Weapons under disability, grand
theft, and a firearm specification. Videotapes of the trial court proceedings were filed in that
direct appeal on August 26, 2008. The court reporter’s certified, written transcript of the trial
court proce.ed.ings was filed on October 15, 2008.

The State argued that Mr. Everette’s postconviction petition should be dismissed as
untimely because it was filed more than 180 days from the date upon which the videotapes of the
court proceedings were filed. The trial court dismissed Mr. Everette’s postconviction petition as
untimely under R.C. 2953.21(A)2). Mr. Everette filed a pro se notice of appeal from the trial
court’s dismissal of his postconviction petition on August 13, 2009. The Office of the Ohio
Public Defender filed a brief as amicus curiae regarding the timeliness of Mr. Everette’s petition.
App.R. 17. The court of appeals endorsed the trial court’s use of the filing of the videotaped
court proceedings as the triggering event for the 180-day deadline. State v. Everette, 2™ Dist.
No. 23585, 2010-0hio-2832, %35. Mr. Everette now files this timely Memorandum in Support

of Jurisdiction, asking this Court to grant him leave to appeal.



ARGUMENT

PROPOSITION OF LAW

A postconvictioh petition shall be filed no later than 180 days
after the date on which the certified, written transcript of the
trial court proceedings is filed in the court of appeals.

Ohio Revised Code Section 2953.21(A)(2), not App.R. 9, sets the time for filing a
postconviction petition:

Except as otherwise provided in section 2953.23 of the Revised
Code, a petition under division (A)(1) of this section shall be filed
no later than one hundred eighty days after the date on which the
trial transcript is filed in the court of appeals in the direct appeal of
the judgment of conviction or adjudication or, if the direct appeal
involves a sentence of death, the date on which the trial transcript
is filed in the supreme court. If no appeal is taken, except as
otherwise provided in section 2953.23 of the Revised Code, the
petition shall be filed no later than one hundred eighty days after
the expiration of the time for filing the appeal.

The court of appeals in the present case held that under App.R. 9(A), the filing of
videotaped court proceedings constitutes the trial transcript for purposes of filing a
postconviction petition under R.C. 2953.21. According to the court of appeals reasoning,
because those videotapes were filed on August 26, 2008 in the present case, Mr. Everette’s
postconviction petition was due to be filed on or before February 23, 2009. Therefore, according
to the court of appeals, Mr. Everette’s April 8, 2009 postconviction petition was untimely.
Everette, at §11-35.

The appropriate triggering event for the 180-day postconviction petition deadline is not
the filing of videotaped trial proceedings, but rather the filing of the court reporter’s certified,

written transcription of those proceedings. In the present case, that written transcript was filed

on October 15, 2009. As a result, Mr. Everette’s postconviction petition was due to be filed on



or before April 13, 2009. Mr. Everette’s postconviction petition was timely filed on April 8,
2009.

The court of appeals pointed to a portion of App.R 9(A) and held, “that a videotape
recording of the trial proceedings constitutes the transcript of proceedings and that it need not be
transcribed into written form in order to be filed.” Everette, at §22. However, Crim.R. 9(A)
states in its entirety:

The original papers and exhibits thereto filed in the trial court, the
transcript of proceedings, if any, including exhibits, and a certified
copy of the docket and journal entries prepared by the clerk of the
trial court shall constitute the record on appeal in all cases. A
videotape recording of the proceedings constitutes the transcript of
proceedings other than hereinafter provided, and, for purposes of
filing, need not be transcribed into written form. Proceedings
recorded by means other than videotape must be transcribed into
written form. When the written form is certified by the reporter in
accordance with App. R. 9(B), such written form shall then
constitute the transcript of proceedings. When the transcript of
proceedings is in the videotape medium, counsel shall type or print
those portions of such transcript necessary for the court to
determine the questions presented, certify their accuracy, and
append such copy of the portions of the transcripts to their briefs.

In all capital cases the trial proceedings shall include a written
transcript of the record made during the trial by stenographic
means. (Emphasis added.)
Ohio Rule of Appellate Procedure 9(A) states that when a written trans'cript is certified
by the court reporter, as it was in the present case, that written transcript shall constitute the

transcript of proceedings. Furthermore, App.R. 9(B) addresses the requirements of a transcript

of proceedings. Rule 9(B) dictates that the transcript must be bound with a front and back cover,
be printed on white paper, and requires that each volume of the transcript may not exceed 250
pages. Rule 9(B) contains several other requirements for the production of the court reporter’s

certified, written transcript. Rule 9 does allow for videotapes to comprise the transcript of



proceedings for purposes of direct appeal only when a written transcript is not produced and the
videotapes are certified by the reporter as correct. Nevertheless, R.C. 2953.21, which
specifically addresses postconviction petitions, does not address the use of videotapes in lieu of
written transcripts as the triggering event for the 180-day deadline for filing a postconviction
petition.

This Court has recently addressed the means by which conflicts between the Ohio
Revised Code and rules of practice, as promulgated by this Court, are resolved. Erwinv. Bryan,
Slip Opinion No. 2010-Ohio-2202. This Court explained that:

[TThe Modern Courts Amendment of 1968, Section 5(B), Article
IV, Ohio Constitution, empowers this Court to create rules of
practice and procedure for the courts of this state. As we explained
in Proctor v. Kardassilaris, 115 Ohio St.3d 71, 2007-Ohio-4838,
873 N.E.2d 872, Section 5(B), Article IV “expressly states that
rules created in this manner ‘shall not abridge, enlarge, or modify
any substantive right”” Id. at P 17. “Thus, if a rule created
pursuant to Section 5(B), Article IV conflicts with a statute, the
rule will control for procedural matters, and the statute will control
for matters of substantive law.” Erwin, at §28. (Emphasis added.)

This Court went on to explain that, “[t]he existence and duration of a statute of
limitations for a cause of action constitutes an issue of publié policy for resolution by the
legislative branch of government as a matter of substantive law.” Erwin, at 429, citing Stafe v.
Hughes (1975), 41 Ohio St.2d 208, syllabus (invalidating court rule enlarging prosecution’s
statutory right of appeal). |

Postconviction petitions are civil, collateral attacks upon convictions. State v. Calhoun,
86 Ohio St.3d 279, 1999-Ohio-102. Therefore, much like the statute of limitations involved in
Erwin, the present case involves the deadline for filing a civil claim. In Erwin, this Court stated
that “Jw]e cannot, through a court rule, alter the General Assembly’s policy preferences on

matters of substantive law, and Civ.R. 15(D) therefore may not be construed to extend the statute



of limitations beyond the time period established by the General Assembly.” Erwin, at §30.
And in the present case, App.R. 9 may not be construed to alter the triggering event for the 180-
day deadline for filing a postconviction petition from the filing of the trial court transcript in the
court of appeals, as stated in R.C. 2953.21(A)(2).

Public policy supports the use of the certified, written transcript as the triggering event
for the 180-day postconviction petition deadline. This Court has stated that limitation periods
“foster important public policies,” including “ensuring fairness to the defendant.” Cundall v.
U.S. Bank, 122 Ohio St.3d 188, 2009-Ohio-2523, 922. With regard to those limitation periods,
this Court explained that, “[w]e apply them consistently to ensure the proper administration of
justice.” Cundall, §22. In the present case, the use of the v1deotaped trial proceedings as the
triggering event for the 180-day deadline is inconsistent with the practice of other Ohio courts.
And the Second District Court of Appeals is the first appellate court to address the issue.

Many postconviction petitions, such as the petition in the present case, are filed by
incarcerated, pro se litigants. Pro se litigants” access to legal materials and ability to investigate
are necessarily limited by incarceration. Without access to the appropriate equipment,
videotapes or digital recordings of the trial court proceedings are effectively useless to such
litigants. If the filing of the videotaped court proceedings triggers the postconviction deadline,
many incarcerated, pro se litigants will not have access to the trial court record while preparing
postconviction petitions. In addition, unless clerks of court throughout Obio provide and
maintain the necessary viewing equipment, the public will be precluded from reviewing the trial
court proceedings as well. Holding that the 180-day deadline for filing a postconviction petition,
-contained in R.C. 2953.21__(A)(2), is triggered by the filing of the certified, written transcript is

consistent with the plain language of the statute as well as public policy.



CONCLUSION
Mr. Everette requests that this Court accept jurisdiction in order clarify that the 180-day
deadline for filing a postconviction petition begins to run upon the filing of the certified, written
transcript of the trial court proceedings.
Respectfully submitted,
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Thomas E. Everette, Jr., appeals, pro se, from a judgment of the Monigomery
County Court of Common Pleas, which dismissed his petition for post-conviction relief as
untimely.

Everette appeals from the dismissal of his petition for post-conviction relief. The
Office of the Ohio Public Defender has submiited an amicus curiae brief in support of
Everette’s position, For the following reasons, the trial court's judgment will be affirmed.

l.

in June 2008, Everette was convicted after a jury trial of two counts of aggravated
murder, aggravated robbery, and grand ‘theft of a motor vehicle, all with firearm
specifications. Everette was also convicted by the trial court of having a weapon while
under disability. The charges stemmed from the shooting death of Phillip Cope on July 289,
2007, and the theft of Cope’s vehicle. The two aggravated murder counts were merged,
as were the firearm specifications; all of the charges were to be served concurrently to
each other, and the three-yearterm for the firearm specification was to be consecutive and
prior to this sentence as a matter of law. Everette was sentenced to an aggregate term of
life imprisonment with the paossibility of parole after 28 years.

Everette appealed from his conviction on July 16, 2008. The same date, Everette's
trial counsel requested that a transcript of the trial be prepared. On August 1, 2008,
Evereite’'s appeliate counseifiled a “Praecipellnstructioné o Court Reporter” in this Court,
requesting a transcript of a suppression hearing. On August 26, 2008, six videotapes ~
including the trial, the hearing on Everette’'s motion to suppress, and the sentencing
hearing — were filed. A summary of docket was filed two days later and, the same day

(August 28, 2008), the Clerk of Courts issued its App.R. 11(B) notification indicating that
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the appeliate record was complete. The App.R. 11(B) notification stated that the transcript
of proceedings had been filed on August 26, 2008. Written transcripts of the suppression
hearing and the trial were filed on October 15, 2008.

On Aprit 8, 2009, Everette submitted a petition for post-conviction relief. He claimed
that his trial counsel had rendered ineffective assistance by failing to call a detective as a
witness, to gather and present telephone records at trial, and to object to prosecutorial
misconduct. Everette further argued that the prosecutor had engaged in misconduct by
commenting on evidence that was not in the record during the State’s rebuttal argument.
Everette supported his petition with his own unsworn statement and indicated that he
needed the transcripts to further support his claims.

The State movéd to dismiss Everette’s petition or for summary judgment. It argued
that Everette's petition was untimely because it was filed more than 180 days after the
transcript of proceedings was filed on Augusf 26, 2008. Alternatively, the State argued that
Everette had not shown that there were substantive grounds for relief and that his petition
should be summarily denied. The State argued that Everette did not explain how he was
prejudiced by his counsel's failure to call a police detective as a withess and by failing to
obtain telephone records. Further, the State asserled that Everetie's claims of
prosecutorial misconduct and his attorney’s failure to object to such misconduct should be
raised in Everette's direct appeal.

Everette opposed the State’s motion, arguing that his 180-day time limitation began
to run on October 15, 2008, when the written franscripts were filed. He sfated that his
petition was due on April 13, 2009, not February 23, 2009, as the State asserted. He also

argued that he was prejudiced by the jury’s not hearing the detective testify that Ashiey
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Ross, one of the State’s witnesses, knew him (Everette) prior to the day of Cope’s death
and not hearing that he had never made telephone calls to Daryl Stollings, another witness.

in July 2009, the trial court dismissed Evereite’s petition. The court het& that the
petition was untimely under R.C. 2953.21(A)(2), and Everette had not established that this
late filing met any of the exceptional circumstances listed in R.C. 2953.23(A). The court
further stated that, even if Everette’s petition had been timely, he did not show substantive
grounds for relief.

We affirmed Evereite’'s conviction in his direct appeal on October 30, 2008. Sfate
v. Everstte, Montgomery App. No. 22838, 2009-Ohio-5738. /

Everette appeals from the dismissal of his petition for post-conviction relief, raising
two assignments of error.

i

Everetie's first assignment of error states:

“THE TRIAL COURT ERRED IN TS DECISION DENYING APPELLANTIS
PETITION FOR POST CONVICTION RELIEF.

In his first assignment of error, Everette claims that the trial court erred in dismissing
his petition as untimely. He argues that the time for filing his petition began to run on
October 15, 2008, when the written transcripts were filed. Everetie cites two cases from
this appellate district — State v. Carson, Montgomery App. No. 22654, 2008-Ohio-1408,
and State v. Jamison, Montgomery App. No. 22806, 2008-Ohio-3515 — to support his
contention that the 180-day period begins to run when written transcripts are filed. The
Ohio Public Defender reiterates these arguments and further states that App.R. 9(A)

indicates that, when written transcripts are certified by the court reporter, the written
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transcript constitutes the transcript of proceedings instead of the videotaped transcript.

R.C. 2953.21(A)(1){(a) provides that "[alny person who has been convicted of a
criminal offense *** and who ciaims that there was such a denial or infringement of the
.person's rights as to render the judgment void or voidable under the Ohio Constitution or
the Constitution of the United States, *™* may file a petition in the court that imposed
sentence, stating the grounds for relief relied upen, and asking the court to vacate or set
aside the judgment or sentence or to grant other appropriate refief.”

If a defendant has filed a direct appeal of his or her conviction, a petition for post-
conviction relief must be filed no later than 180 days after the “trial transcript” is filed in the
court of appeals in the direct appeal. R.C. 2953.21 (AX2). If the petition is not filed within
that statutory time périod, the trial court lacks jurisdiction to consider the petition for post-
conviction relief, unless the untimeliness is excused under R.C. 2853.23(A)(1)(a). State
v. West, Clark App. No. 08 CA 102, 2009-Ohio-7057, Y[7.

Pursuant to R.C. 2953.23(A.)(1}(a), a defendant may file an untimely petition for
poét»conviction relief (1) if he was unavoidably prevented from discovering the facts upon
which he relies to present his claim, or (2) if the United States Supreme Court recognizes
a new right that applies retroactively to his situation. Id. If one of these conditions is met,
the petitioner must then also show by clear and convincing evidence that, if not for the
constitutional error from which he suffered, no reasonable factfinder would have found him
guilty. R.C. 2953.23(A)(1)(b).

Everette does not argue that the trial court had jurisdiction over his petition under
R.C. 2853.23. Rather, he claims that his petition was filed within 180 days of the fiing of

the trial transcript, in accordance with R.C. 2853.21. The crucial guestions are, therefore,
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what is 2 “trial transcript’ and when was it filed in the court of appeals in Everette’s direct
appeal.

R.C. 2953.21 does not define the phrase ‘*trial transcript” See Stafe V.
Hoflingsworth, 118 Ohio St.3d 1204, 2008-Ohio-1967, Y2 (Moyer, C.J., concurring in
dismissal). However, App.R. 9(A} defines the “record on appeal,” which includes the
“transcript of préceedings, if any.”™ Specifically, App.R. 9{A) provides:

“The original papers and exhibits thereto filed in the trial court, the transcript of
proceedings, if any, including exhibits, and a certified copy of the docket and journal entries
prepared by the clerk of the trial court shall constitute the record an appeal in all cases.
A videotape recording? of the proceedings constitutes the transcript of proceedings other
than hereinafter provided, and, for purposes of filing, need not be transcribed into written
form. Proceedings reﬁorded by means other than videotape must be transcribed into
written form. When the written form is certified by the reporter in accordance with App. R.
9(B), such writen form shall then constitute the transcript of proceedings. When the
transcript of proceedings is in the videotape medium, counsel shall type or .prirat those

portions of such transcript necessary for the court to determine the questions presented,

certify their accuracy, and append such copy of the portions of the transcripts to their

'In his concurrence in the dismissal of the appeal in Hollingsworth, Chief
Justice Moyer commented that “trial transcript” is not synonymous with “record on
appeal” under R.C. 2953.21. He stated that an argument that “trial transcript®
means “the record on appeal” for purposes of a petition for post-conviction relief
would be reasonable “if it were not inconsistent with the plain words of R.C.
2953.21(A)(2) which expressly provides that the limitations period begins when the
trial transcriptis filed.” (Emphasis in original) Hollingsworth at 2. See, also, State
v. Viffa, Lorain App. No, 08CA8484, 2008-Ohio-5055.

Because the record reflects that "videotapes” were filed, we need not
discuss use of the DVD or CD format.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

A- 6




briefs.

“In all capital cases the trial proceedings shall include a written transcript of the
record made during the trial by stenographic means.” (Footnote added.)

In its amicus curiae brief, the Ohio Public Defender asserts that App.R. S(A)
establishes that a written transcript, certified by the court reporter, is the transcript of
proceedings and, thus, when‘the written transcript is ﬁ!e;i. that filing triggers the 180—déy
time limitation. Specifically, the Chio Pub-iié Défendér rélieé on the sentence that readé:
“wWhen the written form is certified by the reporter in accordance with App. R. 9(B), such
written form shall then constitute the transcript of proceedings.”

However, the second sentence of App.R. 9(A} explicitly states that a videotape
recording of the trial proceedings constitutes the transcript of proceedings and that it need
not be transcribed into written form in order to be filed. App.R. 9(A) further states that,
when the proceedings are videotaped, counsel must reduce the portions of the videotaped
transcript necessary for appellate review into written form, certify the accuracy of the
written transcript, and append the written transcripts to the brief.

in contrast, proceedings recorded by means other than videotape must be reduced
to written form. The sentence following the?eq‘uirerﬁent for non-videotaped proceedings
(i.e., the sentence upon which the Ohio Public Defender primarily relies) then states that
the written form is the transcript of proceedings. Reading App.R. 9(A) as a whole, the
provision that the written form is the transcript of proceedings applies solely when a non-
videotaped proceeding (e.g., audio only, shorthand, stenotype) is reduced to written form,
not to ail circumstances when a written transcript is produced.

Although the burden to produce the necessary written transcripts of videotaped
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proceedings falls on counsel, most written transcripts are produced, upon counsel's
request, by a court reporter or other professional transcriptionist and not by counsel himseif
or herself. The mere fact that a court reporter or transcriptionist, at counsel's request, has
produced a written transcript of a videotaped proceeding and has certified its accuracy, as
required by App.R. 9(A), does not render that written transcript the official transcript of
proceedings. ‘ |

Turning to when fhe “trial tranécript" was filed in Everette’s case, a summary of the

" relevant dates in Everette's case is useful to our discussion:

June 18, 2008 Guilty verdict

July 16, 2008 Notice of appeal and praecipe for transcript

August 26, 2008 Videotapes of trial filed

August 28,2008 App.R. 11(B) notification that “transcript of proceedings”

were filed on August 26, 2008

QOctober 15, 2008 Written transcripts filed
April B, 2008 Petition for post-conviction relief filed
October 30, 2009 Direct appeal decided

In Everette's case, the videotaped proceedings wére filed on August 26, 2008.
Although written transcripts were prepared and filed at the request of Everette's trial and
appellate counsel in order to support his assignments of error on direct appeal, the
videotaped,tran‘script remained the transcript of proceedings. Accordingly, the 180-day
time period for filing Everette's petition for post-conviction relief began to run on August 26,
2008, and expired on February 23, 2009,

Everette and the Ohio Public Defender cite to Jamison and Carson as examples of
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cases in which we referred to the date when the written transcripts were filed as opposed
to the filing of the videotaped recordings. We acknowledge that we have, on occasion
(including in Jamison and Carson), cited to the date that the written transcripts were filed
as the date from which we determined whether a petition was untimely under R.C.
2053.21. However, in citing to the dates that the written transcripts were filed in Jamison
and Carson, we did not state that the 180-day period afways began to run with the filing of
the writteﬁ-t_rahscripts. Nor did we discuss jwhether the filing of the written transcripts, as
opposed to the videotaped transcripts, always represented the proper starting date under
R.C.2053.21. Such a discussion would have been inconsequential in Carson, considering
that Carson filed his petition more than three years after we affirmed his conviction.

in Jamison, we noted that Jamison's petition was filed 182 days after the filing of the
written transcript; however, because Jamison’s petition was barred by res judicata, we did
not reach the timeliness of his petition. Accordingly, we had no need to discuss — and did
not discuss — whether Jamison’s time began to run with the filing of the written transcript
or the unmentioned previously-filed videotaped transeript.

However, in State v. Carver, Montgomery App. No. 22407, 2008-Ohio-5518, we
expressiy held that videotapes of the proceedings ccnnst.it'ute the transcript of proceedingé,
per App.R, 8(A), and that the 180-day pericd within which to petition for post-conviction
relief began on the date when the videotapes were filed in the court of appeals. id. at 6.
We have found no cases that have expreésiy addressed the issue before us and held to
the contrary.

Finally, the Ohio Public Defender asserts that the videotaped recordings are not the

transcript of proceedings, because the videotapes were certified as “a correct and
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complete mechanically reproduced transcript” by the trial court’s judicial assistant, not by
a courl reporter.

App.R. 9(B) requires the transcript, whether in written or videotape form, to be
certified as correct by the “reporter,” not the “court reporter.” The Rule defines the reporter
as “the person appointed by the court to transcribe the proceedings for the trial court
whether by stenographic, phonogramic, or photographic means, by the use of audic
electronic recording devices, or by the use of video recording systems.” App.R. 9(B}.

In many courtrooms, audio and/or video recording devices have replaced traditional
stenographic reporters. Where trial court proceedings are memorialized solely through
video recording devices, it is ﬁot uncommeon for judicial assistants to be responsible for
maintaining, copying, and filing the electronic media for the trié! court. Stated differently,
the judicial assistant is the “reporter” who certifies the accuracy of the electronically-
recorded transcript and files it. In such situations, written transcripts can be prepared by
private transcriptionists, whether arranged by counsel direcily or through the court, as well
as by a “court reporter” on the court’s staff. |

In this case, the videotaped transcript was certified as correct by the trial court's
judicial assistant. We see no violation of App.’R‘ B).

Because Everette's time for filing his petition for post-conviction relief began on
August 26, 2008, Everette’s petition for post-conviction was untimely filed. The trial court
did not err in dismissing his petition.

The: assignment of error is overruled.

Il

Everette's second assignment of error states:
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“APPELLANT WAS DEMNIED EFFECTIVE ASSISTANCE OF COUNSEL AS
GUARANTEED BY THE U.S. CONSTITTUTION {sic]"
in light of our disposition of Everette’s first assignment of error, his second
assignment of e.rror is overruled as moot.
V.

The judgment of the trial court will be affirmed.

FAIN, J. and DONOFRIO, J., concur.

(Hon. Gene Donofrio, Seventh District Court of Appeals, sitting by assignment of the Chief
Justice of the Supreme Court of Ohio).

Copies mailed to:

Michele D. Phipps
Thomas E. Everette, Jr,
Jeremy J. Masters
Hon. Michae! L. Tucker
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