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ARGUMENT

Appellee's Proposition of Law

When the State proceeds to trial on an indictment charging a defendant for
aggravated burglary with the specific intent to commit theft, the State must
prove that the defendant intended to commit a theft offense upon his
unlawful trespass. A trial court deprives a criminal defendant of his right to
due process when it allows the jury to convict him of a crime different from
that which was presented to the grand jury and charged in the indictment.
Fourteenth Amendment to the United States Constitution; Section 10, Article
I, Ohio Constitution.

The State's sole proposition of law is as follows:

Where there is a clerical error in an aggravated burglary indictment regarding the
name of the underlying offense, and the defense is notified of the error, the court
does not violate due process by instructing the jury on the underlying offense that
was demonstrated by the evidence at trial.

This is not a case about jury unanimity, nor is it a case about prejudice. And this is not a

case involving a defective indictment-the indictment stated a crime, but not a crime that the

State could prove. And, now, the State is dissatisfied with the decision of the court of appeals

and wants this Court to engage in error-correction. This case is actually about a sufficient

indictment that alleged a crime different from what the State's evidence could prove, and the

poor rulings and missed opportunities that led to an unconstitutional conviction.

Though not required by rule or statute, the grand jury's indictment specifically charged

Jeffrey Lynn with one count of aggravated burglary with the specific intent to commit theft. No

proper amendment of the indictment occurred, and the State proceeded to try Mr. Lynn for the

crime charged: aggravated burglary with the intent to commit theft. Therefore, the trial court's

erroneous inclusion of a jury instruction and verdict form on assault as a possible predicate

offense to satisfy the purpose element allowed the jury to convict Mr. Lynn of a crime different
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than what was stated in the indictment, and this Court should uphold the decision of the Second

District Court of Appeals overturning Mr. Lynn's conviction.

A. This appeal was improvidently accepted.

Because this case does not involve a substantial constitutional question and is not of

public or great general interest, this Court should find that this appeal was improvidently granted.

The Second District Court of Appeals' decision did not adopt a new rule or decline to apply

applicable precedent, there is no split or confusion among the Ohio district courts, the State

failed to avail itself of multiple remedies available when the alleged "surplusage" in the

indictment was noticed, and finally, the facts of this case are so unusual as to be unlikely to be

repeated.

The State has presented no substantial constitutional question. Rather, the State merely

disagrees with the court of appeals' opinion finding merit in the constitutional issue Mr. Lynn

presented in his direct appeal. The Second District Court of Appeals correctly applied

established federal and state constitutional principles and case law to find that "the action taken

by the trial court in instructing [the jury] on assault, as well astheft, broadened the possible basis

for conviction beyond that considered and specified by the grand jury. Lynn was convicted of a

crime by a mode of commission different than what was presented to the grand jury." State v.

Lynn, 185 Ohio App.3d 390, 2009-Ohio-6812, at ¶20. Much like the State's argument, the

dissenting opinion below offered no applicable precedent that would command a different result,

and completely ignored the constitutional principles at stake when, absent a proper amendment, a

trial court convicts a defendant of a crime different than that for which the grand jury indicted

him. Lynn, at ¶23 (Brogan, J., dissenting).
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The State's dissatisfaction with the appellate court's holding below does not transform

this case into one of public or great general interest. The unusual facts of this case give rise to a

procedural history that is highly unlikely to recur, and this Court would merely be engaging in

error correction if it overturned the Second District Court of Appeals' decision. The State claims

that "[b]y instructing the jury on the elements of assault [as the predicate offense to satisfy the

purpose element of the aggravated burglary statute], the trial court effectively amended the

indictment to conform to the evidence presented by the State." (Appellant's Merit Brief, p. 7,

citing Crim.R. 7(D)). For that proposition, the State cites this Court's decision in State v. Davis,

121 Ohio St.3d 239, 2008-Ohio-4537. Davis is inapposite, however, because it involved an

amended indictment. Davis, 2008-Ohio-4537, at ¶3.

But in this case, there was never an amended indictment filed by the State. Nor did the

trial court ever issue an order amending the indictment, as authorized by Crim. R. 7(D). It is

firmly established that "[a] court of record speaks only through its journat entries." State ex rel.

Fogle v. Steiner (1995), 74 Ohio St. 3d 158, 163. Here, contrary to the State's suggestion, the

journal entries of the trial court reflect only that just before trial, the State filed a motion to

amend the indictment, and on the next day, Mr. Lynn filed a memorandum opposing the State's

motion. (Motion of Plaintiff to Amend Indictment, filed August 25, 2008; Defendant's

Objection to the State's Proposed Amendment of the Indictment, filed August 26, 2008).

Further, the trial transcript demonstrates that the trial court denied the State's motion to amend

after a lengthy chambers hearing, just prior to trial. (T.p. 2-4).

And, finally, that this is not a case of public or great general interest is demonstrated by

the fact that none of the cases cited by the State share the specific and unusual facts presented by

this case. The relevant cases involve questions regarding either insufficient indictments, or in the
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aggravated burglary context, indictments that strictly track the language of R.C. 2911.11. See

State v. Gardner, 118 Ohio St.3d 420, 2008-Ohio-2787, at ¶23-26 (involving an indictment

strictly traeking R.C. 2911.11(A)(2)); State v. Colon, 118 Ohio St.3d 26, 2008-Ohio-1624, at ¶1

(involving an indictment that failed to charge the mens rea element); State v. Buehner, 110 Ohio

St.3d 403, 2006-Ohio-4707, at ¶1 (involving an indictment charging ethnic intimidation, with

reference to aggravated menacing as predicate offense, which was the same charge as that of

which Buehner was ultimately convicted). But in this case, the indictment was sufficient and

was not amended. As the court of appeals noted,

The Montgomery County Grand Jury issued the following indictment in this
matter: "THE GRAND JURORS of the County of Montgomery, in the name,
and by the authority of the State of Ohio, upon their oaths do find and present that
JEFFREY L. LYNN, on or about April 298 [sic], 2008 in the County of

Montgomery, aforesaid, and State of Ohio, by force, stealth or deception, did
trespass in an occupied structure, to wit: residence, located at 1207 W. Fairview
Avenue, Apt. #1 or in a separately secured or separately occupied portion of the
occupied structure, when another person, other than an accomplice of the
offender, was present, with purpose to commit in the structure or in the separately
secured or separately occupied portion of the structure, any criminal offense, to
wit: theft, and did recklessly inflict, or attempt or threaten to inflict physical
harm on another, to-wit: Juanita Turnage; contrary to the form of the statute (in
violation of Section 2911.11 (A)(1) of the Ohio Revised Code) in such case made
and provided, and against the peace and dignity of the State of Ohio.

Id., at ¶ 5-6, emphasis in original. The indictment clearly specified that Mr. Lynn trespassed

with the purpose to commit the predicate offense of theft. But without amending this

indictment, the trial court instructed the jury that it could also consider whether Mr. Lynn had

the purpose to commit assault. This case is therefore unlike any other--seemingly the result of a

mistake made in drafting the indictment, compounded by the trial court's decision to disallow

amendment of the indictment, and the state's decision to press ahead with prosecution on an

indictment it knew to misstate the charge.
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Accordingly, this case is not the proper vehicle to resolve the issue put before this Court

by the State, and should be dismissed as having been improvidently accepted.

B. The State failed to prove beyond a reasonable doubt the crime the grand jury
charged in the indictment.

In this case, the grand jury's indictment charged Mr. Lynn with aggravated burglary, a

violation of R.C. 2911.11(A)(1). Had the indictment simply tracked the language of R.C.

2911.11(A)(1), the trial court's decision to instruct the jury on assault would have been proper,

as the State's evidence was sufficient to sustain a conviction of aggravated burglary on the

theory that Mr. Lynn intended to assault Juanita Tumage upon his unlawful trespass. into Marion

Jefferson's home. But the grand jury's indictment did not simply track the language of R.C.

2911.11; it tracked the statute's language and added the specific allegation that Mr. Lynn

intended to commit a theft upon his unlawful trespass. Because the State chose to proceed on

that indictment, it was not entitled to a jury instruction on assault or on any other predicate

criminal offense. The trial court compounded the substantial error in this case by providing the

jury with an interrogatory on assault, which allowed the jury to convict Mr. Lynn of a crime for

which he was not properly indicted.

"[T]he very purpose of the requirement that a man be indicted by grand jury is to limit his

jeopardy to offenses charged by a group of his fellow citizens acting independently of either

prosecuting attorney orjudge." Russell v. United States (1962), 369 U.S. 749, 771 (construing

the Fifth Amendment to the United States Constitution, which, in relevant part, is worded

identically to the grand jury provision of the Ohio Constitution). Because it would be improper

for a defendant to be "convicted on the basis of facts not found by, and perhaps not even

presented to, the grand jury which indicted him,"
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[t]o allow the prosecutor, or the court, to make a subsequent guess as to what was
in the minds of the grand jury at the time they returned the indictment would
deprive the defendant of a basic protection which the guaranty of the intervention
of a grand jury was designed to secure.

Id. at 770. The trial court's inclusion of a jury instruction on assault and decision to provide the

jury with three verdict forms (one for aggravated burglary, one for theft, and one for assault) was

precisely the type of improper "subsequent guess" that the "intervention of a grand jury was

designed to secure." Id.

Ohio's aggravated burglary statute, codified in R.C. 2911.11, "proscribe[s] a single crime

that may be carried out in more than one manner or method." State v. Gardner, 118 Ohio St.3d

420, 2008-Ohio-2787, ¶63. In Gardner, this Court considered whether jurors in a trial for

aggravated burglary "must agree unanimously as to which criminal offense a defendant intended

to commit during a burglary." Id. at ¶37. Holding that jurors do not have to unanimously agree

on the underlying offense, this Court found that a defendant is "not deprived of a unanimous

verdict `simply because the jury was not required to agree unanimously as to the nature of the

crime the defendant intended to commit at the time he entered unlawfully into the victim's

building." Id. at ¶68. However, this Court also recognized that "the state must prove the

defendant's intent to commit a crime -`any criminal offense' - beyond a reasonable daubt." Id.

at ¶72.

In Gardner, this Court was presented with a question of jury unanimity under Crim.R.

31(A). The dispositive difference between Gardner and this case is evident by comparing the

indictments. The indictment in this case unequivocally stated that Mr. Lynn had the intent to

commit the crime of theft upon his unlawfully entry into Marion Jefferson's home. The

indictment in Gardner, and in most if not all other similar burglary cases, simply tracked the

language of the aggravated burglary statute and did not include an additional, specific assertion
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of a particular criminal offense the defendant had the intent to commit upon the unlawful

trespass. Gardner, 2008-Ohio-2787, at ¶23-24.

This difference is significant, and requires the Court to consider what sort of rule would

result if the appellate court's decision in this case was overturned. To accept the State's position

in this case would be to eviscerate the Ohio grand jury entirely, turning it into an essentially

powerless audience, reflecting that the process is merely a routine ritual required to be performed

by the state's prosecutors. Moreover, it would have the further effect of neutering the criminal

rules relating to the amendment of indictments, since the state concedes that the indictment was

not actually amended and instead argues it was "effectively amended" by the jury instructions.

(Appellant's Merit Brief, p. 7). Absent amendment, the court of appeals correctly enforced the

indictment issued by the Montgomery County Grand Jury, which "specified Lynn's purpose as

one to commit theft." Lynn, at ¶17. The court of appeals rightly afforded the grand jury the

position and power granted to it by the Ohio Constitution, when it held that the inclusion of the

specific intent to commit theft in the indictment "was part of the grand jury's determination of

probable cause for issuance of the indictment[,]" and that, absent proper amendment pursuant to

Crim.R. 7(D), "Lynn had a right to rely upon the act alleged as constituting the offense and rest

his defense upon a lack of proof by the State of the conduct specified in the indictment." Id.

Had the indictment in this case stopped short of specifically alleging that Mr. Lynn had

the intent to commit a theft upon his unlawful trespass and instead merely tracked the language

of the statute, Gardner would direct a different result upon Mr. Lynn's appeal. But, given the

specific actions of the state and trial court in this case, the appellate court correctly concluded

that Mr. Lynn was tried on an indictment stating a particular charge that the state knew it could

not prove.
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C. Mr. Lynn's right to due process cannot be infringed because the State failed
to take appropriate remedial steps upon discovery of the error in the grand
jury's indictment.

On the day Mr. Lynn's trial was set to begin, the trial court held a hearing in chambers to

further discuss the issues raised by the State's Motion to Amend Indictment,' which was filed

just two days prior to trial. (State's Motion to Amend Indictment, August 25, 2008, Case No.

2008 CR 1714; T.p. 2-5, 23). The court ultimately denied the State's motion to amend, but

during that hearing muddied the waters by stating:

However - and I'll let the case proceed. The Court notes that there is language to
support the theft. So, what the Court will do is if the evidence supports that and
this Court will prepare or have prepared as part of the jury instructions a set of
interrogatories. And, if the Defendant was found guilty of the crime of a - of
aggravated burglary, then the jury will be asked via interrogatory to state what
that criminal offense was. Was it theft or was it the definition of assault? And
they will make that final decision.

[The indictment] just says theft and I'm going to let the jury - because there is
language there that talks about physical harm or leads one to conclude that there
was an - assault. I don't think it changes the meaning.

You have put the defense on notice about theft and there is language of an assault.
You are allowed to argue whatever the criminal offense is. And, based upon the
open discovery you should be prepared to either defend for a - a theft or any other
- the defense should be able to defend against an - a theft or any other criminal
act.

I am going to give you [the ability to argue assault as a component of the offense]
because the Indictment puts him on notice with regard to assault and also put the
defense on notice for theft. The jury will decide what of the two it is.

(T.p. 3-5).

' Mr. Lynn filed written objections to the State's motion to amend and also objected to the
State's proposed amendment of the indictment in court during the various hearings held on this
issue. (August 26, 2008 Defendant's Objection to the State's Proposed Amendment of the
Indictment; T.p. 2-3, 39-43).
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Given the trial court's apparent confusion and lack of confidence in its ruling,2 the State

could and should have requested dismissal of the indictment, as no jury had been sworn yet.

State v. Johnson, 68 Ohio App.3d 272, 277 (9th Dist. 1990). Under R.C. 2941.33, the State may

move to nolle prosequi any cause with "leave of the court, on good cause shown, in open court."

In addition, under Crim.R. 48(A), "the state may by leave of court and in open court file an entry

of dismissal of an indictment, information, or complaint .. [.]" "Thus, where a nolle prosequi is

entered before a jury is sworn, a defendant has not been placed in jeopardy, and another

prosecution for the same offense is permissible." Johnson, 68 Ohio App.3d at 277, citing Sander

v. Ohio, 365 F.Supp. 1251 (S.D.Ohio 1973). In this case, this litigation would have likely been

averted had the State elected to utilize its ability to nolle prosequi the problematic indictment,

and the State would have been free to re-indict Mr. Lynn for the same offense. The State also

had the option to seek a waiver of the indictment so that it could proceed by information

pursuant to R.C. 2941.021 and Crim.R. 7(A).

The record reflects that the trial court both noted that it was "troubled that there was a

defect in the Indictment and it wasn't caught until the day before trial," and that a bill of

particulars "probably would have been better in this instance." (T.p. 40, 43). In the end, the State

had multiple options it could have pursued that would have resulted in a constitutional

prosecution for aggravated burglary. It failed to exercise any of the available options, and is not

entitled to place the burden of its failures on Mr. Lynn. And, given the fact that the State sought

the grand jury's indictment on the basis that Mr. Lynn had the intent to commit a theft offense

2 At one point, the trial court points to the physical harm element of the aggravated burglary
statute as reprinted in the indictment and indicates that that language fairly put Mr. Lynn on
notice that the State would seek to prove he intended to commit assault upon the trespass. (T.p.
41, "And, even though I am not going to strike the words theft, the defense can't claim prejudice
because there is some notice to them with regard to assaultive behavior in the Indictment.").
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upon his unlawful trespass, the trial court compounded the error in this case by including jury

instructions on a certain separate predicate offense, one which is not even within the same

conceptual grouping as that of a theft offense.

The State contends that the grand jury's indictment, which unequivocally alleged that Mr:

Lynn had the intent to commit a theft upon his unlawful entry into Marion Jefferson's home, also

put him on notice that they would seek to prove that he had the intent to commit assault upon his

unlawful entry. (Appellant's Merit Brief, pp. 5-7). To support this contention, the State claims

that Mr. Lynn was not misled or prejudiced by the inclusion of the predicate offense of "theft" in

the indictment for three reasons. First, the State asserts his defense counsel should have moved

for a continuance of the trial date and that her failure to do so legitimizes the trial court's

erroneous jury instructions and verdict forms. Further, the State claims that Montgomery

County's open discovery policy put him on effective notice of its intention to prove assault

instead of theft as the predicate offense. And, finally, the State argues that the fact that Mr. Lynn

filed an amended witness list a few weeks before the State moved to amend the indictment

demonstrates the indictment did provide him with sufficient notice it intended to prove assault as

the predicate offense. (Id.)

None of these reasons, however, can be used to legitimize the trial court's actions in this

case, which "broadened the possible basis for conviction beyond that considered and specified by

the grand jury." State v. Lynn, 185 Ohio App.3d 390, 2009-Ohio-6812, at ¶ 20. Because the

grand jury's indictment identified a specific purpose to commit a certain predicate offense, theft,

the trial court's decision to allow the jury to consider an additional, substantially different

predicate offense runs afoul of the constitutional right to indictment by grand jury. As the

United States Supreme Court has eloquently explained:
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If it lies within the province of a court to change the charging part of an
indictment to suit its own notions of what it ought to have been, or what the grand
jury would probably have made it if their attention had been called to suggested
changes, the great importance which the common law attaches to an indictment
by a grand jury, as a prerequisite to a prisoner's trial for a crime, and without
which the Constitution says 'no person shall be held to answer,' may be frittered
away until its value is almost destroyed.... Any other doctrine would place the
rights of the citizen, which were intended to be protected by the constitutional
provision, at the mercy or control of the court or prosecuting attorney; for, if it be
once held that changes can be made by the consent or the order of the court in the
body of the indictment as presented by the grand jury, and the prisoner can be
called upon to answer to the indictment as thus changed, the restriction which the
Constitution places upon the power of the court, in regard to the prerequisite of an
indictment, in reality no longer exists.

Russell v. United States, 369 U.S. 770-71 (quoting Ex parte Bain (1887), 121 U.S. 1, 10-13).

In sum, due to the trial court's improper jury instructions and provision of an erroneous

interrogatory allowing the jury to find Mr. Lynn had a purpose to commit a predicate offense

with which he was not properly charged, Mr. Lynn faced an indictment issued not solely by the

grand jury, but one issued by the grand jury and by the prosecution. As such, the trial court

violated his constitutional right to "indictment of a grand jury" and to have his jeopardy limited

to "offenses charged by a group of his fellow citizens acting independently of either prosecuting

attorney or judge," and the appeals court's decision must stand.

CONCLUSION

The Montgomery County Grand Jury indicted Mr. Lynn for a crime which the State

could not prove beyond a reasonable doubt. Multiple options were available by which the State

could have constitutionally prosecuted Mr. Lynn for the crime, but it failed to exercise any of the

available options. Mr. Lynn properly objected to the State's request to amend the indictment and

appropriately preserved the issue of lack of notice. The trial court then compounded the error by

erroneously instructing the jury on assault as a possible predicate offense despite the

unambiguous allegation in the indictment that he had the purpose to commit a theft offense upon
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his unlawful entry. The appellate court correctly held that Mr. Lynn was "convicted of a crime

by a mode of commission different than what was presented to the grand jury," and this Court

should affirm that decision.
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AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.
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has been advised by the court of the nature of the charge against him and of his rights under the
constitution, is represented by counsel or has affirmatively waived counsel by waiver in writing and
in open court, waives in writing and in open court prosecution by indictment.

HISTORY:

128 v 53. Eff 11-9-59.
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*** ANNOTATIONS CURRENT THROUGH APRIL 1, 2010 ***
*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 1, 2010 ***

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2941. INDICTMENT

FORM AND SUFFICIENCY

Go to the Ohio Code Archive Directory

ORC Ann. 2941.33 (2010)

§ 2941.33. Nolle prosequi

The prosecuting attorney shall not enter a nolle prosequi in any cause without leave of the court,
on good cause shown, in open court. A nolle prosequi entered contrary to this section is invalid.

HISTORY:

GC § 13437-32; 113 v 123(170), ch 16, § 32; Bureau of Code Revision. Eff 10-1-53.
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*** RULES CURRENT THROUGH JUNE 8,2010 ***
*** ANNOTATIONS CURRENT THROUGH APRIL 1, 2010 ***

Ohio Rules Of Criminal Procedure

Ohio Crim. R. 48 (2010)

Review Court Orders which may amend this Rule.

Rule 48. Dismissal

(A) Dismissal by the state.

The state may by leave of court and in open court file an entry of dismissal of an indictment, in-
formation, or complaint and the prosecution shall thereupon terminate.

(B) Dismissal by the court.

If the court over objection of the state dismisses an indictment, information, or complaint, it
shall state on the record its findings of fact and reasons for the dismissal.
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