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INTRODUCTION

Federal law mandates that Ohio offsct the costs of Medicaid benefits by recovering certain
amounts from the estates of deceased Medicaid recipients. To this end, the Ohio Department of
Job and Family Services (“ODJFS”). oversees the State’s Medicaid Estate Recovery ?rogram
(“Recovery Program™). When a Medicaid recipient dies, the person responsible for the
decedent’s estate must timely submit notice to th'e_ Recovery Program Administrator (“program
adrfﬁnistratof”). The program administrator then must present a Medicaid recovery claim against
an estate “not later than ninety days after the date on which the medicaid estate recovery '
reporting form is received under division (B) of this section or one year afier the decedent’s
death, whichever is later.” R.C. 2117.061(E) (emphasis added). The aﬁplicable limitations
period therefore depends on when the program administrator receives notice from an estate.

Josephine Centorbi received approximately $145,000 in Medicaid beneﬁfs before her death
in Februafy 2007. The probate court issued an order relieving Centorbi’s estate from
administration in December 2007, but the estate failed to give notice to the program
administrator. Nearly one year later, special counsel for the Ohio Attorney Ge_:n’eral
~ independently discovered Centorbi’s estate and sought to vacate the probate court’s order so that
the State could present its Medicaid estate recovery claim. The probate court denied the request,
and the Eighth District Court of Appeals affirmed, erroncously concluding that the State’s claim
was time-barred because it was not presented within onelyear. of Centorbi’s death. In fact, the
limitations period has not started to run because the program administrator never received notice
from Centorbi’s estate.

The Eighth District’s decision bars all Medicaid estate recovery claims presented more than

one year after a Medicaid recipient’s death, contrary to the plain language and intent of R.C.



2117.061. The statute clearly establishes two alternative limitations periods for Medicaid estate
recovery claims and provides that “whichever is later” gOoverns.

These alternative limitations periods reflect the General Assembly’s intent to balance the
interest of estates in finality against the State’s interest in recovering money due under the
Recovery Program. R.C. 2117.061 protects estates by barring .Medicaid estate recovery claims
presented more than one year after a Medicaid recipient’é death, except in situations where an
estate does not | provide notice to the program administrator within nine ‘months after the
recipient’s death. But By guaranteeing ODJFS at least ninety days to act aﬁer.the program
administrator receives notice, the General Assembly simultaneously protgcted Ohio’s interests
by ensuring that ODJFS has a reasonable opportunity to recover money due. The Eighth District
contravened the General Assembly’s intent by severely curtailing ODJFS’s ability to recover
money due under the Recovery Program.

As a practical matter, the Eighth District’s interpretation would largely eliminate the
State’s ability to file a recovery claim. The program administrator often does not receive notice
of an estate until at least one year has elapsed following a Medicaid recipient’s death because an
estate’s statutory notice obligation is often not triggered ‘within that timeframe. See R.C.
2117.061(B). The Eighth District’s ho_lding effectively bars the State from acting in 'many cases
where aﬁ estate provides timely notice, 'in. addition to all cases where notice is untimely. If
allowed to stand, this erroneous interpretation could impede the ,State’s.recovery of up to $250
million in claims authorized by the General Assembly over the next ten years.

For these reasons and others set forth below, this Court should reverse the Eighth District’s

decision.



STATEMENT OF THE CASE AND FACTS

A. Ohio’s Medicaid Estate Recovery Program governs the recovery of Medicaid benefits
from the estates of deceased Medicaid recipients and defines the responsibilities of
ODJFS and decedents’ estates under the program.

In 1993, Congress mandated that States adniinistering Medicaid programs establish
“Medicaid estate recovéry”‘ programs to recover, among other things, certain Medicaid benefits
from the estates of deceased Medicaid recipients. See Omnibus Budget Reconciliaﬁon Act of
1993, Pub. L. 103-66, § 13612, 107 Stat. 312 (1993). These programs are a “cost effective way
to offset sta'te’and Federal costs, while promoting equitable treatment of Medicaid recipients.”

. U.S. Dep’t of Health & Human Servs., Medicaid Estate Recovery (Apr. 2005), availablé at
http://aspe.hhs.gov/daltcp/reports/estaterec.htm  (last visited Aug. 10, 2010) (quoting U.S.
General Accounting Office, Medicaid recoveries from nursing home resia’énts’ estates could
offset program costs, GAO/HRD-89-56 (Mar. 1989)).

Ohio implemented its Recovery Program in 1995. See R.C. 5111.11. When a Medicaid
recipient dies, all Medicaid benefits awarded after January 1, 1995, are subject to reimbursement
and fecovery. To e.nsure that ODJFS is aware of all estates in which if may have a potential
recovery claim, the General Assembly enacted a law requiring the individual responsible for the
estate (“the estate”) of any decedent who was at least 55 years old to determine whether he or she
had received Medicaid benefits. R.C. 2117.061(B). If the decedent did receive Medicaid
benefits, then the estate must “submit a properly completed medicaid estate recovery reporting
form ... to the administrator of the medicaid estate recovery program.”l 1d.; see State Probate
Form 7.0, Notice of Administrator of Fstate Recovery Program, available at
http://www.supremecourt.éhio;gov/_LegalResourceS/Rules/superintendence/probate_forms/deced

entEstate/7_0.pdf (last visited Aug. 10, 2010).



To ensure that ODJES is able to present any pdtential claims against an estate in a timely
manner, the cstate must give noti.ce to the program administrator within thirty days after any of
the following .thr.ee events occurs: the granting of letters testamentary, the administration of the
estate, or the filing of an application for release from administration. R.C. 2117.061(B).

ODJFS has only a limited window of tirﬁe in Which to present a Medicaid estate recovery
claim. Specifically, the program administrator must present a claim to the estate or the
decedent’s legal representative “not later than ninety days after the date on which the nﬁedicaid
estate recovery reporting form is received under division (B) of this section or one year after the
decedent’s death, whichever is later.” R.C. 2117.061(E) (emphasis added).

B. Josephine Centorbi’s esta_fe failed to give notice to the program administrator, and

the program administrator learned of the estate more than one year after Centorbi’s
death. . '

Josephine Centorbi received Medicaid benefits totaling $143,134.53 before dying intestate
in February 2007. See In re Estate of Centorbi (8th Dist.), No. 93501, 2010-Ohio-442 (“App.
Op.”), 1 3. At no time did any person responsible for Centorbi’s estate submit notice of the
estate to the program adtﬁinistratora Id. at 1 9. In December 2007, thé probate court granted an
application to relieve the estate from administration. Id. at ¥ 3.

Although Cento.rbi’s estate ne{fer submitted no‘_cice, the State later learned of the estate. In
December 2008, the State, under the impression that a final accounting had occqrred, mistakenly
filed an épplication to vacate the estate’s final accounting and to reopen the estate. Id. at 7 4.
The _prbbate court dismissed thé petition because a final accounting had not in fact occurred. In
January 2009, the State then applied to vacate the order releasing the assets of Centorbi’s estate

from administration so that the State could present its recovery claim. Id. at ¥ 4-5.



C. The trial court and appeals court denied the State’s appllcatlon to vacate the order
relieving Centorln s estate from administration.

A magistrate judge conducted a hearing and denied the application, concluding that the
State’s time to file a Medicaid recovery claim against the estate had expired under R.C.
2117.061. Id. at § 5. The probate court adopied the magistrate’s decision over the State’s
_ objeétions. Id. atY6.

The State appealed to the Eighth District Court of Appeals, arguing that the statute of
limitations under R.C. 2117.061 had not begun to run because Centorbi’s estafe had not provided
notiqe as required by the same statute. Id. at §§ 7-8. The appeals court affirmed the trial court’s
decision. Id. at 919.

ARGUMENT

Ohio Department of Job and Family Services’ Proposition of Law:

Under the plam language of R.C. 2117.061, the State has either one year from the date of a
Medicaid recipient’s death or ninety days after receiving notice of the death, whichever is
later, to file a claim for Medicaid estate recovery.

A. By its plain language, R.C. 2117.061 estab'lishes alternative limitations periods for
Medicaid estate recovery claims. :

The plain language of R.C. 2117.061 establishes alternative hm1tat10ns periods that
guarantee the State a minimum of ninety days to present a Medicaid estate recovery claim after
receiving notice from a deceasedl Medicaid recipient’s estate. The Eighth District disregarded
this plain language and erroncously concluded that R.C. 2117.061 imposes an absolute one-year
limitations periods for these claims. See App. Op. {1 12, 18.

“The polestar of statutory interpretation is legislative .intcnt, which a court best gleans from
the_ words the General Assembly used and the purpose it sought to accomplish.” State v. Elam
(1994), 68 Ohio St. 3d 585, 587. First, a court must “review the statutory language.f’ State ex

rel. Wolfe v. Delaware County Bd. of Elections (2000), 88 Ohio St. 3d 182, 184. “{W]hen the



language of a statute is plain and unambiguous and conveys é clear and definite meaning, there is
no need for this court to apply the rules of statutory interpretation.” State ex rel. Jones v.
Conrad, 92 Ohio St. 3d 389, 392, 2001-Ohio-207. A court “must presume’ that in enacting a
statute, the General Assembly intended for the entire statute to be effective. Thus, all words
should have effect and no part should be disregarded.” D.A.B.E., Inc. v. Toledo-Lucas County
'Bd. of Health, 96 Ohio St. 3d 250, 2002-Ohio-4172, § 19 (internal citation omitted).

R.C. 2117.061{E} érticulates a limitations period tha;t is clearlf “written in the alternative.”
App. Op. 9 21 (Gallagher, A.J., dissenting). The section provides:

'The administrator of the medicaid estate recovery program shall present a claim for

estate recovery to the person responsible for the estate of the decedent or the person’s

legal representative not later than ninety days afier the date on which the medicaid

estate recovery reporting form is received under division (B) of this section or one
year after the decedent’s death, whichever is later.

R.C. 2117.061(E) (emphasis added). By using the word “or” and the phrase “whichever is later,”
the General Ass‘embly establishéd two limitatio'ns periods for estate recovery claims and
explained when each period applies.

Courts regularly describe statutory limitations periods like this oné—provisibns including
“or” and “whichever is later’—as “alternative limitations periods.” See United States v.
Califomia Care Corp. (9th Cir. 1983), 709 F.2d 1241, 1247 :(interpretiﬁg. the “alternative
limitations period” in 28 U.S.C. § 2415); Hoff Research & Dev. Labs., Inc. v. Philippine Nat’l
Bank (24 Cir. 1970), 426 F.2d 1023, 1026 (énalyzing the “two separately-timed and alternative
limitations periods” in a New York fraud statute); United States v. Reinhardl Coll. (ND Ga.
Sept. 27, 1984), No. C83-1476A, 1984 U.S. Dist. Lexis 23229, at *11.(int¢rpreting the “alternate
.lim'itation_s periods” in 28 US.C. § 2415); In re Bace (Bankr. S.b.N.Y. 20075, 364 B.R. 166, 171

(interpreting “Bemkfuptcy Rule 4003(b)’s alternative limitations periods”).



Indeed, “the word ‘or’ [is] a function word indicating an alternative between different or
unlike things.” Pizza v. Sumset Fireworks Co., Inc. (1986), 25 Ohio St. 3d 1, 4-5 (citing
Webster’s Third New Int’l Dictiénary); see also O’Toole v. Denihan, 118 Ohio St. 3d 374, 2008-
Ohio-2574, § 51 (“The word ‘or’ is primarily used as a disjunctive, and ‘canons of construction
ordinarily suggest that terms connected by a disjunctive be given separate meanings, unless the
context dictates otherwise.””) (quoting Reiter v. Sonotone Corp. (1979), 442 U.S. 330, 339).
And “the plaiﬁ meaning of the phrase ‘whichever is later’ referé to the later of two dates”
separated by the “or.” Morris v. Haren(11th Cir. 1995), 52 F.3d 947, 949 (per curiam). Where
a limitations period is drafted in the _alterﬁative, courts must “interpret the statute so as to give
each part [of the limitations period] ameaning"’ Sweet v. United States (S.D. Cal. 1947), ’71 F.
Supp. 863, 864.

The General Assembly regularly uses this construction to establish alternative.limitations
periods for causes of action, without confusion. See, e.g., R.C. 718.12(A) (“Civil actions to
_ recovef municipal income taxes and penalties and interest . . . shall be brought within three years
after the tax was due or the return was filed, whichever is later”) (emphasis added); R.C.
955.07(A) (requiring the county auditor to keep a record of all dog registration certificates “for
two years or until after an audit performed by the auditor of the state, whichever is later.”)
(emphasis added); R.C. 1345.10(C) (Consumer Sales Practices Act suits must be raised within
“two years after the occurrence of the violaﬁon ...or...one year after the termination of
proceedings by the attorney general with respect to the violation, whichever is later”) (emphasis
added); R.C. 1347.10(A) (Uniform Commercial Code actions for wrongful disclosure of
information in personal information systems “shall be brought within two years after [the

wrongdoing occurs] or within six months after the wrongdoing is discovered, whichever is later,



provided that no action shall be brought later than six years after the cause of action accrued”)
(emphasis added);. R.C. 5747.13(A) (“No assessment shall be made or issued against an
employer, taxpayer, or qualifying entity, more than four years after the final date the return
subject to assessment was required to be filed or the date the return was filed, whichever is
later.””) (emphasis added). Simillarly, Civ. R. 52 ailows a party to request specific findings of
fact and conclusions of law provided the request is made “before the entry of judgment pursuant
“to [Civ. R.] 58, or not later than seven days after the party filing the request h%is been given
notice of the court’s announcement of its decision, whichever is later.” Civ. R. 52 {emphasis
added).

Like all the above limitations periods, R.C. 2117.061(E) cannot logically be read in any
way other than to establish two alternative limitations periods: Tﬁe government must file a
recovery claim against a Medicaid recipient’s estate within either (1) ninety days after receiving
notice from the estate, or (2) one year after the Medicaid recipient’s death. “[TThe provision
requiring a claim within one year of decedent’s death resolves only half the puzzle.”  App. Op.
€22 (Gallagher, A.J., dissenting). Because whichever limitations period is “later” governs, if the
‘State has not received notice under R.C. 2117.061(B) in a ﬁarticular case, then thé State’s
limitations period ha§ not run.

The Eighth District’s ruling disregards the plain language of R.C. 2117.061 by interpreting
it as an absolute one-year limitations period for Medicaid estate recovery claims. To interpret
R.C. 2117.061 that way, the Fighth District effectively read oﬁt of the statute both the language
referring to the ninety-day period following notice and the language indicating two alternative

limitations periods—that is, “whichever is later.” But reading language ouf of a statute runs



contrary to the well-settled interpretive canon that “all words [in a statute] should have effect and
no part should be disregarded.” See D.A.B.E., Inc., 2002-Ohio-4172, at § 19.

R.C.2117.061 expressly allows the State to present a Medicaid estate recovery claim either
within ong year of the Medicaid recipient’s death, or, in the alternative, within ninety .days of
receiving notice from the decedent’s estate, whichever is later.

B. R.C.2117.061 reflects the General Assembly’s careful balancing of the State’s intefest

in recouping benefits from the estates of deceased Medicaid recipients and the estates’
interest in finality.

The alternative limitations periods in R.C. 2117.061 reflect the General Assembly’s careful
balancing of the State’s iﬁterest in recovering money due under the Recovery Program and the
estates’ interests in finality. The General Assembly imposed a limitations period on-Medicaid
estate re%:overy claim'sl to protect the finality of estates. But it simultaneously'.protected the
State’s interests by guaranteeing that the State would receive notice from a deceased Medicaid
recipient’s esiate before losing the opportunity o assert a recovery claim against the estate. The
Eighth District’s erroneous interpretation of R.C. 21 17..061 upsets this legislative balance and, in
doing so, severely impairs the State’s ability to recoup Medicaid benefits és the General
Assembly intended.

Before it enacted R.C. 2117.061, the General Assembly did not limit the State’s
presentment of Medicaid estate recovery claims to a particular timeframe. R.C. 2117.06 required
claims against an estate to be presented within one year after a Medicaid recipient’s death, but
the State was exempted from this general statute of limitations. See Ohio Dep’t of Human Servs.
v. Eastman (9th Dist. 2001), 145 Ohio App. 3d 369, 373 (“[Tlhe state’s claim [is] not . . . time
barred by the operation of R.C. 2117.06(B) and (C), as they are generally worded statutes of

limitation (or non-claim), in that they do not speciﬁcally. foreclose claims by the state.”).



In 2003, the General Assembly recognized that estates had a repose interest—that is, an.
interest in not being forever subject to Medicaid estate recove_rjf claims. To prorﬁote finality in
the resolution of estates, the General Asserﬁbly enacted a specific limitations period for the State
to assert -Medicaid eétate recovery claims. 'The‘statute of limitations enacted in R.C. 2117.061
provided much-desired finality for estates by barring the State from presenting claims after the
later of two deadlines has passed: one year after the Medicaid recipient’s death, or ninety days
éfter the program administrator receives notice from an estate.' These alternative limitations
periods protect the State’s interésts by ensuring that it will not 1és¢ its ability to recover funds
simply.because it ié unaware of a deceased Medicaid recipient’s estate.

Under the Fighth District’s erroneous interpretation of R.C. 2117.061, Ohio would often be
unable to pursue otherwise valid Medicaid recovery claims through no fault of its own. R.C.
2117.061(B) requires an estate to give notice to the program administrator within thirty days
after the granting of letters testamentary, the administration of the estate, or filing an application
for release from administration. But these three events can, and regularly do, occur more than
one year after a Medicaid recipient’s death. Whenever more than one year elapses before one of
these triggering events, the program administrator will nﬁt receive notice of a claim within one
year after a Medicaid recipient’s death.

In addition to posing severe practical difficulties for the State, the Eighth District’s
interpretation of R.C. 21 17.061 would render meaningless another provision of the same section.
Paragraph (E) limits the State’s time to bring a Medicaid Estate recovery claim, and paragraph
(B) of the same section requires estates to give notice to the_ recovery program administrator.
Under the Eighth- District’s interpretation, the notice required by the same section serves no

purpose whatsoever in countless cases. That is so because even if an estate timely gives notice,

10



the State would not be able to puisue a recovery claim any time it receives the notice more than
one year after the Medicaid recipient’s death.

_The Eighth District’s erroneous interpretation thus eliminates any benefit the State received
from the legislative balance struck in R.C. 2117.061. An e.state would have certainty after one
year has passed, but the State would have 1o right to receive notice of a deceased Medicaid
recipient’s estate before losing its ability to present a recovery claim against that estate. This
qould impede the State’s recovery of up to $25 million in Medicaid benefits annually, or
$2.50 million over the next ten years. |

The lower court’s decision further undercuts the purpose of RC 2117.061 by creating
perversé incentives for estates to delay the submissiqn of notice. As the Eighth District dissent
points out, “[t]he fnajority view would allow a representative of a decedent’s estate to
intentionally not fill out a Medicaid estate recovery form, and by failing to do so, retain an
undeserved windfall upon the expiration of one year from the date of decedent’s death.” App.
Op. 7 20 (Gallagher, A.J., dissenting). This is of particular concern because the Medicaid field is
already filled with “estate planning techniques that continue to be used to circumvent cligibility
policy.” Ohio Dep’t of Human Servs., Medicaid Estate Planning and Estate Recovery in Ohio
119 (Aug. 1999), available at http-://jfs.ohio.gov/OHP/b]tcf/reports/Er/ER_A.pdf (last visited
Aug. 10, 2010). Similarly, the Eighth District’s ruling encourages unintenﬁonal noncompliance
with reporting requirements by eliminating any disincentive for delaying (or entirely avoiding)
notice.

‘R.C, 2117.061 does protect the finality of estates, but it does not bar otherwise valid
recovery Claims when the State has not yet received statutorily required notice from an estate.

This Court should restore the intended balance struck by R.C. 2117.061, recognizing that it
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establishes two alternative limitations periods, and not an absolute one-year bar on Medicaid
estate recovery claims.
CONCILUSION
For the forégoing reasons, this Court should reverse the Eighth District’s decision, reopen
Centorbi’s estate, and-allow the Stafe to pursue its Medicaid estate recévery_ claim.

Resp_éctfully submitted,

RICHARD CORDRAY (0038034)
Attprney General of Ohio

Salicitor General

*Counsel of Record
ELISABETH A. LONG (0084128)
Deputy Solicitor
ROBERT J. BYRNE (0040299)
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
benjamin.mizer@ohioattorneygeneral.gov

B%:IEMIN ci MIZER¥ (0083089)

Counsel for Appellant
Ohio Department of Job and Family Services
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Services Brief on the Merits was served by U.S. mail this 10th day of August, 2010, upon the
following party: |
Anthony Centorbi (pro se) |

8502 Jeffries Avenue
Cleveland, Ohio 44105
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NOTICE OF APPEAL OF APPELLANT
OHIO DEPARTMENT OF JOB AND FAMILY SERVICES

Appellant Ohio Department -of Job and Family Services gives notice of its
claimed discretionary appeal to this Court, pursﬁa:zt to Ohio Supreme Court Rule 2.2,
from a Judgment Entry of the Eighth District Court of Appeals, journalized in Ca‘sé No.
93501, In Re: The Estate of JoSephz’ne A. Centorbi. The Judgment Enfry'was stamped
“Journalized” on February 22, 2010. The Judgment Entry and Opinion are attached to
the Appellant’s Memorandum in Support of Jurisdiction. Reasons for this discfetionary
appeal; including the public and great general interest involved in this case, are fully set.
forth int the accompénying Memorandum in Sﬁpport of Jurisdiction.

Respectfully submitted,

RICHARD CORDRAY (0038034)
Attginey General of Ohio

ENJAMIN C. MT@{* (0083089)
Sblicitor Géneral

*Counsel of Record
ELISABETH A. LONG (0084128)
Deputy Solicitor
ROBERT J. BYRNE: (0040299}
Assistant Attorney General
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CERTIFICATE OF SERVICE
I ceriify that a copy of the foregoing Notice of Appeal of Appellant Ohio
Department of Job and Family Services was served by U.S. mail this 6th day of April,
2010, upon the following party:
Anthony Centorbi (pro se) |

8502 Jeffries Avenue
Cleveland, Ohic 44105

Beﬁ:]famin C. Nizer _
Solicitor General U
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N.B. This entry is an announcement of the court’s decision. See App.R. 22(B) and
26(A); Loc.App.R. 22. This decision will be journalized and will become the judgment
and order of the court pursuant to App.R. 22(C) unless a motion for reconsideration
with supporting brief per App.R. 26(A), or a motion for consideration en banc with
supporting brief per Loc.App.R. 25.1(B)(2), is filed within ten days of the
announcement of the court's decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court's announcement

of decision by the clerk per App.R. 22(C). See, also, S.Ct. Prac.R. 2.2(A)(1).




MARY FILEEN KILBANE, J.:

This case came to be heard upon the accelerated calendar ;(Sursuant to
App.R. 11.1 and Loc.R. 11.1. Appellant, the state of Ohio (“the State”), appeals
the trial court’s decision that denied the State’s application to recpen an estate
in order to file its claim for Medicaid reimbursement. After a review of the
‘vecord and applicable law, we afﬁrm. |

The following facts give rise to this appeal.

Josephine Centorbi (“decedent”) died intestate on February 12, 2601 On
December 21, 2007, decedent’s sister, Diane Nancy Tiorille, filed an application
to relieve the estate from administration. The trial court granted the application
t_hé same day. |

On December 11, 2008, the State filed an applicafion to vacate the final
accounting and reopen the estate. The trial court scheduled a hearing for
January 20, 2009. The State failed to appear and the petition was dismissed..

On January 27, 2008, the State filed a second application to vacate the
order releasing assets from administration.! On March 30, 2009, a magistrate
held a hearing on'the aﬁplication, On April 10, 2009, the magistrate issued a

decision denying the application after conclud.ing that pursuanttoR.C, 2117.061

'Although titled slightly different than the previously filed application, both
applications were nearly identical and cited the same case law.




9.

the time for the State to file its claim against the estate had expired.
Qri April 17, 2009, the State filed objections_to the maéistrate’s decision.
The State maintaiﬁed that the sfatute of limitations outlined in R.C. 2117.061

did not apply. On June 3, 2009, the trial court overruled the objections and

... adopted the magistrate’s decision. . .

The State appealed, asserting one assignment of error .for our review.

“WHETHER THE PROBATE COURT MAGISTRATE

COMMITTED REVERSIBLE ERROR BY DENYING

APPELLANT’S OBJECTIONS TO MAGISTRATE’S DECISION -

WHICH DENIED APPELLANT'S APPLICATION TOVACATE

FINAL ACCOUNTING AND REOPEN ESTATE BASED UPON

ITSINTERPRETATION OF OHIO REVISED CODE 2117.061.”

The State argues that the one-year statute of limitations to file a claim
against an estate pursuant to R.C. 2117.061 did not begin to run and, in the
alternative, if the time has now expired, the one-year statute of limitations does
not apply. However, after a review of the appliczible law, we disagree.

The State alleges that the decedent was a Medicaid recipient. The
individual responsible for an estate must, pursuant to R.C. 2117.061(B)(3),
complete a Medicaid estate recovery form within 30 days of filing an application
1o relieve the estate from administration. On the application, to relieve the
estate from admiﬁisfration, the applicant must check the box that indicates the

“Id)ecedent was 55 years of age or older at the time of death and was a recipient

of medical assistance under Chapter 5111 of the Revised Code.” This langunage




3.
may have been confusing to the decedent’s sister who filed the application
without an attorney. It is undisputed that the box was not checked and that the
Medicaid estate recovery form was never completed.

The State argues that because the form was never completed, the statute
of limitations has not been friggered. However, this interpretation contradicts
the clear language of the statute. “When the language of a statute is plain and
unambiguous and conveys a clear and definite meaning,” this court does not
need to interpret the statute. Symmes Twp. Bd. of Trustees v. Smyth, 87 Oh.ib
St.3d 549, 553, 2000-Ohio-470, 721 N.E.2d 1057, citing Meeks v. Papadopulos
(1980), 62 Ohio St.2d 187, 190, 404 N.E.2d 159.

The pertinent portion of R.C. 2117.061(E) in effect at the time of the
decedent’s death, detailing the time limitations for filing & claim against an
estate, states:

“The administrator of the medicaid estate recovery program

shall present a claim for estate recovery to the person

responsible for the estate of the decedent or the person’s
legalrepresentative not later than ninety days after the date

on which the medicaid estate recovery reporiing form is

received under division (B) of this section or one year after

the decedent’s death, whichever is later.”

The language of R.C. 2117.061(E) is clear in its intent to impose a

maximum period of one year from the decedent’s death to file a claim. If the

legislature had intended the completion and submission of the Medicaid estate
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recovery reporting form to be a prerequisite to filing a claim, the legislature
would not have spe.eiﬁca}ly used the language “or one year after the aecedeﬁt’s
death, whichever 13 later.” (Emphasis added.) Therefore, this argument is
without merit.

The decedgnt died on February 12, 2007. The State did not file its first
application to reopen the estate ﬁntﬂ-December 11, 2008, ne.arly ten months
beyond the oﬁe-yeai* stafute oflimitations. The application was dismissed by the
trial court. The State filed its secon& application to reopen the estate on
dJ aﬁuary 27, 2009, nearly two years a_fter the decedent’s death, a;}d almost a year
beyond the appligable statute of limitations. Cléarly, the application was not
timely filed.

The Sta’se further argues that even if the one-year statute of limitations
applied, despite the Medicaid estate recovery form not being completed, statutes
oflimitation are inapplicable to the State unless the statute specifically provides
that the time limitation applies to the State.

The State urges this court to adopt the rationale in a factually similar
Ninth District case, Ohio Dept. of Human Serv. v. Bastman (2001), 145 Ohio
App.3d 369, 763 N.E.2d 193. In Easitman, the State did not bring its claim for
Medicaid ;eimbursement against the estate for more than a year after the

decedent’s death. T'he Easiman court analyzed R.C. 2117.06(B), a broad statute

?EVU.';J] "JUDL}O
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5.
governing virtually all creditor claims against an estate.

As the basis for its decision, Eastman relied on the well-established
principle outlined in Ohio Dept. of Transp. v. Sull_ivan (1988), 38 Ohio St.3d 137,
140, 527 N.E.2d 798, which held that the generally Worded‘ statutes of
limitations do not applj;f as a bar against the State. Sulliven emphasized the
~ protection of government assets as the reason for this rule. |

We find the State’s reli.ance on Fastman misplaced. In Edstman,
R.C. 2117.06(B) was the statute at issue and stated that “[a]li claims shall be
presented within one year after the death of the dec_edent.”. The statute clearly
failed to specifically limit the State’stime tofile a claim ; therefore, pursuant to
Sullivan, as a generally worded statute 11: was inapplicable to the State.

- However, the statute at issne in the instant case is the version of
R.C. 2117.061(E) in effect at the time of the decedent’s death in 200'?, which
unlike R.C. 2117.06(B) at issue in Eastman, does not provide a general one-year
time limitation; rather, it provides a one-year time limitation specifically for the
“administrator of the Medicaid estate recovery program.” The goal of the
statutory scheme governing claims against an estate is to efficiently and
expeditiously resolve these issues. Reid v. Premier Health Care Serv. (Mar. 19,
1999), Montgomery App. No. 17437. The legislature addressed this issue when

it specifically imposed a one-year statute of limitations for Medicaid claims.
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Therefore, the State’s sole assignment of error is overruled.

Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

Thé court finds there we.re reasonable grounds for this appeal.

It is ordered that a sﬁecial mandate issue out of this court directing the
common pleas court, Probate Division, to carry this judgment intp éxecution. '

A certﬁied copy of this entry shall constitute the_ roandate pursuan.t to
Rule 27 of the Rules of A}ﬁpellate Procédure. | |

MARY EILLEEN KILBANE, JUDGE

CHRIS’TINE T. McMONAGLE, J., CONCURS;
SEAN C. GALLAGHER, A.J., DISSENTS (SEE SEPARATE DISSENTING
- OPINION)

SEAN C. GALLAGHER, A.J., DISSENTING:

I respectfully dissent from the majority view that R.C. 2117 .06 1(E) clearly
imposes a maximum period of one year from the date of decedent’s death for the
State to file a claim against the estate. The majority view would allow-a
repfesentative ‘of a decedent’s estate to intentienally not fill out a Medicaid
estate recovery form, and by failing to do so, retain an undeserved windfall upon

‘the expiration of one year from the date of decedent’s death.
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It is clear that R.C. 2117.661@) is written in the alternaftive. A_claim
must be made within 90 days from the date a completéd form is received OR
within one year foﬂowiﬁg decedent’s &eath, with the deciding opfion being
“whichever is later.”

Because a completed Medicaid estate recovery form was never received by
the State, the provision requiring a ciaim within one year of decedent’s d.eath.
resolves only half fhe puzzle. In order for the 90-day clock té run on the first
.option, the form must actually be received. Since it was not, I cannot find that |
the ..lapse of one year from the date of decedent’s death alone satisfies the

requirement that this option is the one that occurred later.




BROERTE SO
T
1N THE COURT OF COMMONPLEAS JUN = 2.77008-
CUYAHOGA COUNTY, OHIO | 3
PROBATE DIVISION | CUTAHOGA COUNTY, 0;
[N RE: ESTATE OF ) CASENO.2007 EST 0132168 |
JOSEPHINE A. CENTORBI ) ' |
) JUDGE ANTHONY 3. RUSSO
)
{  JUDGMENT ENTRY
) _

This matter is before the Cm;.rt on an Application to Vacate Order Releésing Assets
From Administration filed -on January 27, 2009 by Aftorney Alan H. Weinberg, Special |
Counsel for the Ohio Afforney General.

A hearing waé held on the Application befors Magistratc Koenig oft March 30, 2003,
Nofice was given a8 req_ui;;ed by 1aw.. No iranseript of the proceedings was taken. A Magistrate’s
Decision was 1ssued on April 10, 2009 recommending that the Application be denied for the
reason that under R.C. _§ _2117 061, the fime petiod that the Administrator 1iad to file a claim
against the estate has expited.

The Court finds, after reviewing the eﬁt’n:e file, including {he Magistrate’s Decision, and
wpon careful review of the objection filed by Attorney Weirberg, that the objection is .no’; wéll-
taken and should be overruled and the Application should be denied for fhe reasons that the
Apylication 18 patently defective and that wnder OR.C. §21 17.061, the ime period the Clalmant
had to file its claim has expired. |

The Court ﬁmher ﬁn&s fhat the findings and .mnclnsions of the Magistrate should be
adopted as the findings and conchustons of the Court,

Ag stated inthe Application, Clajmant brings the Application to “acale “pursuamt 10

Section 2113.03 of the Revised Code R.C. §2113 03, a statuie ddéressing a release from
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administeation, does not provide authority or procedure for an Application o Vacate. This
Application, which petitions The Couyt to vacate or grant relief from & prior axder, isaformofa

Civii Rule 60(B) Motion For Relief From Judgment, CIv. R. 60(B) provides:

On motion and upon such terms as are just, the court may relieve a party OF
nis logal representative from & final judgment, order or procesding for the
following reasons: (1) rolstake, ina&varte_mce, swrprisc or excuzable neglech
(2) newly discovered evidence which by due diligence could not have beett
discovered in time to TOVe for a new trial under Rale 5903); (3) fraud
(whether heretofore denominated infrinsic or extrinsic), misrepresentation
or other misconduct of an adverse party; (&) the judgment has been satisfied,
released of discharged, ora prior judgment upoR which it is based has been
reversed of otherwise vacated, Of it is no longer equitable that the jadgment
should have prospeciive application; or (5) auy othet reason justifying relied
from the judgment. T he motion shall be made within a reasonable time, and
for yeasons (1) (2) and (3) fiot more than one year after the judgment, order o1
proceeding was entered o taken. ‘A motion nnder this subdivision (B) does

not affect the finality of a judgment of suspend its operation.
«In order to prevail ona Civ.R. 60 (B3) motion for celief from judgment, the fnovant sust
establish that shahasa meritorious defense or ¢laim to present iFrelief is gfantad; that she is
eﬁtitled 1o velief nnder one of the grounds sfated i Civ. R, 60(B)(1) ttrough (5); and that the

motlon is made \within a reasonabls time » GTE Automatic Eleetric, Inc. V. ARC Indusivies, In.
47 Ohio St. 24 146 (Ohio 1976). ©A failure t© establish any one of these thiee requirémén‘cs will
-canse the motionto be overruled. Rose Chevrolet, Ine. . Adams, 36 tho gt 3d 17 (Okdoe 198%).
| “Tnis Application, filed over a year after the decedent’s de it was not made in reasonable
thne as sequired by the Rule. Purtber, the Application Fails to state any waderlying facts, either

within the Apptication of by supporting Affidavit, to justify religf, Finally, as granting the

PRTETE L S
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Application wmxl& reverse this Court's previous decision in Estate of Josephine A. Raia, Case
No. 2005 EST 01 06474, vinere this Court issued an ordet finding that, 3f no notice is givento the
Administrator of the State of Ohlo Estate Recovery Program by the .&etate :eprgsemative, the
State of Ohio has no MOTe than one year from she decedent’s date of deathtofitea claim against
the esstate Claimant Bas £aﬁed to establish a meritorious defense.

Bven if this Contt chose not to analyze this Application under Civ. R. 60 (B), the
Application must fail for the reason fhat it is not timely £led under OR.C.§ 2117.061. The
version of OR.C. §2117. 061(B) in effect at tha time of the decadent’s death required that the
person tesponslbic for the deceéent’s ostate shall deferming whether the decedent was 2 Medicaid
recigient at any me during her hfs 1f the decedent wWas knowntobea Medicaid recipient, the
PEIson raspmsﬁ:le for The estate is required 10 subrmit 2 Medicaid Estate Recuvery reporting form:
to the administrator of the Medicaid Estate Recovery Program within 30 days of the filing of the
jssuance of letters tegtameniary, of the administration of the estate, or the filing of an application
+o release the estaie frem administration.

OR.C.§2117. 061(E) provided that the Administrator of the Estai¢ Recovery Program

shall present the claim for 16COVETY pot later than 90 days after the date on which ths WMedicaid

Rsiate Recovery reporting form is received undet division (B) of the geotion, or one yeak afier the

decedent’s death, wlnchevar is later.

T ¢his case, the parsen responsible for the esf:atﬂ Dmne Nancy Fiorille, jngicated that no

notice wWas tequired to be given to the Administzator of the Tistate Recovery 1 ogram and

therefore did not iibmit a reporting form. O R.C.§2117.061 does not define the criteria or sieps

required in making that Jetermination, Sinceno form was filed, ander OR.C. 2117.061(B), the

P i ¢ gt i 2 P il -\_—"51,‘-&‘“':,'h‘sw-_'lm!x:.—;—g—,,—)mﬁ‘.—rl’ﬂ"ﬁ:}-"_ IR T
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.Administrator of the Estate Recovery Program had one year from the decedent's daie of death to
| maké the olaim, or February 12, 2008, No claint was made. Thetefore, the elaim Is barred.

As Magistrate Koenig set forth.in her decision, and as this Coust previously held in Raia,
the purpose of the statute is to requirs the State of Ohio to make its claim no later than ons year
after the decedent’s deaih, This is to facilitate prompt administration of the estate and to bat
creditors wha fail to file claims on time. The Ohio legislature clearly intended to give the
Admiﬁistr&tor of the Ohio Medicaid Estate Recovery Program deference by extending his/her
time period to one yeat, versus the six months other creditors have to file claims, Providing the
State of Ohio with an indefinite time perfod to file its claims contrédicts the legislature’s afternpt
to place a time zestriction on the filing of claims by the State of Ohio. (Magistrate’s Decision

Page 4). '
Therefore, it is ORDERED that the Magistrate’s Decision is ADOPTED as the decision

v, of this Court.

Ttis further ORDERED that the Applicatifn to Vacate Order ReleasingMssets From

- Administration is DENIED.
It is further ORDERED that the Clerk of Cb

_ judgmeﬁt and date of entry pussuant to Civ. R. 58(B).

obate fudgs ~—

JUDGE ANTHONY J, RUSSO
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PRUBATE GOURTY

FILED
APR 1 0 2009

CUYAHOGA COUNTY, 0.

IN THE COURT OF COMMON PLEAS
PROBATE DIVISION

CUYAHOGA COUNTY, OHIO

IN RE: ESTATE OF ) CASE NO. 2007 EST 132168
JOSEPHINE A.CENTORBI, % MAGISTRATE’S DEGISION
DECEASED ; |

APR 10 2008

This matter is before the Court on the Application fo Vacate Order

Releasing Assets from Administration filed by Alan H. Weinberg, Special Counsel for

the State of Ohio Medicald Estate Recovery Program.

Movant atfempted ta notify decedent's next-of-kin, Anthony Centorbi, by
certified mail. The ceﬁified mail notice was not claimed by Centorbi; however,' Movant
also notified Centoarbi by ordinary mail on Marcﬁ 3,2009. Thus, notice to the next-of-kin
was given as is required pursuant to law.

?resent at the hearing was Safa Donnersbach, on behalf of Alan H.
Weinberg. No transcript of the proceedings was taken. |

ISSUE

Whether the Eniry Relfeving Estate from Administration dated December
21, 2007 should be vacated for the reason that the Appﬁcant did not give notice of filing'
the Application fo Relieve Estate from Administration to the Administrator of the State of

Ohio Estate Recovery Program.

TPCB0I234T
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LAW
The Movant uses outdated law applicable prior to September 26, 2003,
Previously, creditors had one year from the decedent's date of death to file a claim

against the estate. The State of Ohio apparently had no bar. However, ORC Section

12117.06 was amended. Since September 26, 2003, creditors only have six months frem

il the decedent's date of death to file a claim against the estate. Furthermore, the Chio

legislature specifically addressed ciaims.broug ht by the Administrator of the State of Ohio
Estate Recovery Program. In enacting ORGC Section 2147.061, the procedure for notice

to the Administrator of the Estate Recovery Program is set forth, as are the time limits for

|Iiting claims. The Administrator of the State of Ohio Estate Recovery Program has 90

days from the date he/she recelves notice from the estate representative that the
decedent was a Medicaid recipient or one year from the decedent's date of death,
whichever is later,
EACTS

Josephine Centorbi died on February 12, 2007. On Decer:nber 21,2007,
Diane Nancy Fiorille, the decedent’s sister, filed an Application o Relieve Estate from
Administration, Ms. Fiorille informed the Court that notéce to Estate Recovery was not
required. The Application was granted the sarﬁe date. The decedent's brother, Andy

Russo, paid the funeral bill of $7,730.18. He waived any reimbursement and consented

to Ms. Fiorille receiving the intangible personal property.  An Aven Products account

valued at $310.92 was distributed to Ms. Fiorille and the decedent’s 1/4 interest in real

estate' valued at $28,050.00 was transferred to the decedent’s son, Anthony Centorbi.

B
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The Movant filed the Application to Vacate Order Releasing Assets from
Administration on January 27, 2008, noting that the decedent was a Medicaid recipient

during her lifetime. -

CONCLUSION

It is the decision of this Magistrate that the Application to Vacate Order
Releasing Assets from Administration be DENIED based on the reason that, under ORC
Section 2117.061, the time period that the Administrator had to file a claim against the

estate has expired.

The version of QRC Section 2117.061(B) in effect at the time of the

I decedent's death required that the person responsible for the decedent's estate shall

I -determine whether the decedent was a Medicaid recipient at any time during her life. If

the decedent was known to be a Medicaid recipient, the person responsi'ble forthe estate

|lis required to submit a Medicaid Estate Recovery reporting form to the administrator of

the Medicaid Estate Recovery Program within 30 days of the filing of the issuance of

| letters testamen'tary, or the administration of the estate, or the filing of an application to

release the estaie from ac?minist’ratioh.

ORC Section 2117.061(E} provided that the Administrator of the Estate
Recovery Program shall present the claim for recovery not later than 80 days after the
date on which the Medicaid Estate Recovery reporting form Is received under division (B)
of the sécﬁon, or one year after thé decedent’s death, whichever is later.

In this case, the person responsible for the estate, Diane Nancy .Fior.ilfe,

indicated that no notice was required to be given to the Administrator of the Estate

PCBO12347
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Recovery Program and therefore did not submit a reporting form. ORC Section
2117.061 does not define the criteria or steps required in making that determination.

Since no form was filed, under ORC Section 2117.061(E}, the Administrator of the Estate

Recovery Program had one year from the decedent's date of death to make the claim,

or February 12, 2008. No claim was made. Therefore, the claim is barred.
The purpose of the statute is to require the State of Ohio to make its claim

no later than one year after the decedent’s death. This is to facilitate prompt

|| administration of the estate and 1o bar creditors who fail to file claims on time. The Chio

iEegisia’cure clearly intended to give the Administrator of the Ohio Medicaid Estate

Recovery Program deference by extending his/her timé period to one year, versus the six

.' months other creditors have to file claims, Providing the State of Ohio with an indefinite
time period to file its claims contradicts the legislature’s attempt to place a time restriction -

ion the filing of claims the by the State of Ohio.

Finally, there is precedent for this decision. This Court issued an Order in

| Estate of Josephine A. Raia, Case No. 2005 EST 0108474, finding that, if no notice is

given to the Administrator of the State of Ohio Estate Recovery Program by the estate
representative, the State of Ohio has no more than one year from the decedent’s date of
death to file a claim against the estate. In Raia, this Court found that the State of Ohio

was time barred from filing its claim.

PC 50112347
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NOTICE TO COUNSEL OR PARTIES

{ Pursuant to Civil Rule 53{D)(3}(b){iv), a party shail notassignas
error on appeal the Court’s adoption of any factual finding of
fact or legal conclusion of & magistrate, whether or not
specifically designated as a finding of fact or conclusion of law
under Civ R. 53(D){3)(a)(ii), unless that party has objected to
that finding or conclusion as required by Civil Rule 53{D){3)(b).

Copy mailed to:

Alan H. Weinberg, Esq.
Suite #200

Cleveland, OH 44113
Anthony Centorbi

8502 Jefiries Avenue
Clevaland, OH 44105

Respectiully submitied,

s

- Heidi M. Koenig
Magistrate '

- APR 10 2009

it Weitman, Weinberg & Reis Co., L.P.A.
323 West Lakeside Avenue

- PO BOY/2347
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TITLE 21. COURTS — PROBATE -- JUVENILE
CHAPTER 2117, PRESENTMENT OF CLAIMS AGAINST ESTATE
CLAIMS OF CREDITORS

- ORC Ann. 2117.061 (2010)

8 2117.061. Submission of medicaid estate recovery reporting form to administrator; presen-
tation of claim for recovery

{A) As used in this section:

(1) "Medicaid estate recovery program" means the program instituted under section 5111.11 of
the Revised Code.

(2) "Permanently institutionalized individual” has the same meaning as in secfion 5111.11 of
the Revised Code.

(3) "Person responsible for the estate” means the executor, administrater, commissioner, or
person who filed pursuant to section 2113.03 of the Revised Code for release from administration of
an estate. :

(B) The person responsible for the estate of a decedent subject to the medicaid estate recovery
program or the estate of a decedent who was the spouse of a decedent subject to the medicaid estate
recovery program shall submit a properly completed medicaid estate recovery reporting form pre-
scribed under division (D) of this section to the administrator of the medicaid estate Tecovery pro-
gram not later than thirty days afier the occurrence of any of the following:

(1) The granting of letters testamentary;
(2) The administration of the estate;

(3) The filing of an application for release from administration or summary release from ad-
‘ministration.

(C) The person responsible for the estate shall mark the appropriate box on the appropriate pro-
bate form to indicate compliance with the requirements of division (B) of this section.

The probate court shall send a copy of the completed probate form to the administrator of the
medicaid estate recovery program,
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(D) The administrator of the medicaid estate recovery program shall prescribe a medicaid estate
recovery reporting form for the purpose of division {B) of this section. In the case of a decedent
subject to the medicaid estate recovery program, the form shall require, at a minimum, that the per-
son responsible for the estate list all of the decedent’s real and personal property and other assets
that are part of the decedent's estate as defined in section 5111.11 of the Revised Code. In the case
of a decedent who was the spouse of a decedent subject to the medicaid estate recovery program,
the form shall require, at a minimuin, that the person responsible for the estate list all of the dece-
dent's real and personal property and other assets that are part of the decedent’s estate as defined in
section 5111.11 of the Revised Code and were also part of the estate, as so defined, of the decedent
subject to the medicaid estate recovery program. The administrator shall include on the form a
statement printed in bold letters informing the person responsible for the estate that knowingly mak-
ing a false statement on the form is falsification under section 2921.13 of the Revised Code, a mis-

demeanor of the first degree.

(E) The administrator of the medicaid estate recovery program shall presen_t a claim for estate
recovery to the person responsible for the estate of the decedent ot the person’s legal representative
not later than ninety days after the date on which the medicaid estate recovery reporting form is re-
cewed under division (B) of this section or one year after the decedent's death, whichever is later.

HISTORY: 150 vH 95, § 1, eff. 9-26-03; 151 vH 66, § 101.01, eff. 6-30-05; 152 vH 119, § 101.{)1, eff 9-29-07,
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TITLE 51. PUBLIC WELFARE
CHAPTER 5111, MEDICAID PROGRAM

ORC Ann. 5111.11 (2010)

§ 5111.11. Medicaid estate recovery program

(A) As used in this section and section 5111.111 [5111.11.1] of the Revised Code:
(1) "Estate” includes both of the following:

(a) All real and personal property and other assets to be administered under Title XXI of the
Revised Code and property that would be administered under that title if not for section 2/13.03 or
2113.031 [2113.03.1] of the Revised Code;

{b) Any other real and personal property and other assets in which an individual had any le-
gal title or interest at the time of death (to the extent of the interest), including assets conveyed to a
survivor, heir, or assign of the individual through joint ienancy, tenancy in commeon, survivorship,
life estate, living trust, or other arrangement.

(2) "Institution” means a nursmg facility, intermediate care facility for the mentally retarded,
or a medical institution.

(3) "Intermediate care facility for the mentally retarded” and "nursing facility” have the same
meanings as in section 5111.20 of the Revised Code.

(4) "Permanently institutionalized individual” means an individual to whom all of the follow-
ing apply: '
(&) Is an inpatient in an institution;

~ (b) Is required, as a condition of the medicaid program paying for the individual's services in
the institution, to spend for costs of medical or nursing care all of the individual's income except for
an amount for personal needs specified by the department of job and family services;

, (c) Cannot reasonably be expected fo be discharged from the institution and return home as
determined by the department of job and family services.

.(5) *Qualified state long-term care insurance partnership program” means the program estab-
lished under section 5111.18 of the Revised Code.
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(6) "Time of death” shall not be construed to mean a time after which a legal title or interest in
real or personal property or other asset may pass by survivorship or other operation of law due to
the death of the decedent of terminate by reason of the decedent's death.

(B) To the extent permitted by federal law, the department of job and family services shall insti-
fute & medicaid estate recovery program under which the department shall, except as provided in
divisions (C) and (E) of this section, and subject to division (D) of this section, do all of the foliow-
ing:

(1) For the costs of medicaid services the medicaid program correctly paid or will pay on be-
half of a permanently institutionalized individual of any age, seck adjustment or recovery from the

individual's estate or on the sale of property of the individual or spouse that is subject to a lien im-
posed under section 5111.111 [5111.11.1] of the Revised Code;

(2) For the costs of medicaid services the medicaid program correctly paid or will pay on be-
half of an individual fifty-five years of age or older who is not a permanently institutionalized indi-
vidual, seek adjustment or recovery from the individual's estate;

(3) Seck adjustment or recovery from the estate of other individuals as permitted by federal
law.

{C) (1) No adjustment or recovery may be made under division (B)(1) of this section from a
permanently institutionalized individual's estate or on the sale of property of a permanently institu-
tionalized individual that is subject to a lien imposed under section 5111.111 [5111.11.1] of the Re-
vised Code or under division (B}2) or (3) of this section from an individual's estate while either of
the following are alive:

(a) The spouse of the permanently institutionalized individual or individual;

(b) The son or daughter of a permanently institutionalized individual or individual if the son
or daughter is under age twenty-one or, under 42 U.S.C. 1382¢, is considered blind or disabled.

{2) No adjustment or recovery may be made under division (B)(1) of this section from a per-
manently institutionalized individual's home that is subject to a lien imposed under section -
5111111 {5111.11.1] of the Revised Code while either of the following lawfully reside in the home:

(2) The permanently institutionalized individual's sibling who resided in the home for at
least ons year immediately before the date of the permanently institutionalized individual's admis-
sion to the institution and on a continuous basis since that time;

(b) The permanently institutionalized individual's son or daughter who provided care to the
permanently institutionalized individual that delayed the permanently institutionalized individual's
institutionalization and resided in the home for at least two years immediately before the date of the
permanenily institationalized individual's admission to the institution and on a continuous basis
since that time.

(D) In the case of a participant of the qualified state long-term care insurance partnership pro-
gram, adjustment or Tecovery required by this section may be reduced in accordance w1th rules
adopted under division (G) of this section.

(E) The department shall, in accordance with procedures and criteria established in rules
adopted under division (G) of this section, waive seeking an adjustment or recovery otherwise re-
quired by this section if the director of job and family services determines that adjustment or recov-
ery would work an undue hardship. The department may limit the duration of the waiver to the pe-
riod during which the undue hardship exists.
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(F) For the purpose of determining whether an individual meets the definition of "permanently
institutionalized individual” established for this section, a rebuttable presumption exists that the in-
dividual cannot reasonably be expected to be discharged from an institation and return home if ei-
ther of the following is the case: :

(1) The individual declares that he or she does not intend to return home.
(2) The individual has been an inpatient in an institution for at ieast six months.

(@) The director of job and family services shall adopt rules in accordance with Chapter 119. of
the Revised Code regarding the medicaid estate recovery program, including rules that do both of
the following:

(1) For the purposé of division (D) of this section and consistent with 42 U.S.C.
1396p(bY1)(C), provide for reducing an adjustment or recovery in the case of a participant of the
qualified state long-term care insurance partnership program;

(2) For the purpose of division (E) of this section and consistent with the stahdards specified
by the United States secretary of health and human services under 42 U.S.C. 1396p(b)(3), establish
procedures and criteria for waiving adjustment or recovery due to an undue hardship. '

HISTORY: C §51/1.33, 139 vH 694 (Bff 11-15-81); 140 v H291 (Eff 7-1-83); 141 v H 428 (Eff 12-23-86); 143 vH
111 (Eff 7-1-89); RC § 5111.11, 143 v H 822 (Eff 12-13-90); 145 v H 152 (Eff 7-1-93); 146 v H 167 (Eff 11-15-93);
147 v H 215 (Eff 9-29-97); 148 v H 471 (EIT 7-1-2000); 148 v H 313. Bff 8-29-2000; 151 vH 66, § 101.01, eff. 6-30-
05; 151 vH 530, § 101.01, eff. 6-30-06; 152 v H 119, § 101.01, eff. 9-29-07.
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