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MEMORANDUM IN SUPPORT

Relators respectfully request that this Court grant its Motion for Leave to permit Relators
to submit an Appendix to its Merit Brief containing organizational charts which catalogue and
index Relators’ claims, testimony, and evidence for the convenience of the Court.!

Relators acknowledge that this case involves a larger number of parcels — 91 total for
which Relators filed a comprehensive Presentation of Evidence (eleven volumes) plus an
additional eighteen Joint Exhibit volumes of depositions. To assist this Court in reviewing that
evidence and its relation to each Relator, Relators created charts cataloguing and indexing the
evidence. The proposed Appendix includes charts that catalogue and index Respondents’
(“ODNR’s”) interference with the use and enjoyment by the 84 Relators on their 91 properties,
the 71 depositions taken in the case, and the 101 affidavits of Relators and the parties’ experts.
One of the charts indexes, on a parcel-by-parcel basis, the pertinent affidavits and deposition
testimony establishing that ODNR has subjected that parcel to recurring flooding that interferes
with Relators’ use and enjoyment of the parcel.

Likewise, ODNR — through its own evidence — has admitted to causing recurring
flooding to over three-quarters of the parcels at issue. Relators’ Appendix includes a chart
cataloguing the parcels on which Respondents admit that its actions caused flooding.

The Appendix also contains charts cataloguing the serially inconsistent expert reports
ODNR produced, thereby highlighting the lack of credibility of ODNR’s “expert.”

Due to the number of Relators and parcels included in this action, all of this cataloguing

and indexing could not comfortably fit within the body of Relators’ Merit Brief. Nonetheless,

! The Appendix is attached hereto as Exhibit 1.
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the charting is important to this Court’s consideration of the factual and legal issues presented in
this lawsuit.

Some of the information charted was originally filed as exhibits to an Affidavit of Martha
Brewer, onc of Relators’ counsel of record, and included in Relators Presentation of Evidence.
ODNR moved to strike Ms. Brewer’s affidavit, arguing that the exhibits to it were not
themselves evidence. However, ODNR recognized that the summaries were compiled for the
Court’s convenience and conceded that the summaries “. . . are perhaps appropriate for Relators’
legal brief. . ..” (ODNR’s Motion to Strike Submissions of Evidence, at 12.) This Court
granted ODNR’s Motion to Strike the affidavit.

The interests of justice is best served by allowing this Court the convenience of reviewing
Relators’ prepared Appendix as a guide to Relators’ evidence. If ODNR opposes this Motion
and tries to block the Court from reviewing the charts in the Appendix, it does so only to impede
this Court from efficiently and expeditiously reviewing the overwhelming evidence establishing
that Relators are all entitled to their requested writ. All of the information charted and indexed in
the Appendix comes from the evidence submitted in this action. Relators are not attempting to
use the Appendix as substantive evidence, but rather as the most logical and efficient way to
present an index of the individual facts, testimony, and damages for each of the 91 parcels.

For the reasons set forth above, Relators respectfully request that this Court grant

Relators’ Motion for Leave to Submit Appendix Out of Rule.
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Relators hereby file the attached Appendix to their Amended Merit Brief. The Appendix

consists of four charts, Appendix Charts A through D.
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APPENDIX CHART C: ODNR’S ADMISSIONS OF INTERFERENCE
WITH USE AND ENJOYMENT

RIS O TR Bh]: HOHHaETS

28-011700.0000 | Yes Yes Yes Janet K, Doner; Wayne T. Doner;
28-012200.0000 | Yes Yes Yes David M. Doner; Karen 8. Doner
28-012300.0000 | Yes Yes Yes Janet K. Doner; Wayne T, Doner
28-010500.0000 | Yes Yes Yes Wayne T. Doner
28011300.0000 | Yes Yes Yes Janet K. Doner; Wayne 1. Doner,
David M. Doner
42-005800.0000 | Yes Yes Yes .
43-003700.0000 | Yes Yos Yos Richard L. Adams; Nancy L. Adams
26-043100.0000 | Yes Yes Yes '
42-017300.0000 | No No No The Baucher Farms, Inc.
26-041200.0100 | Yes Yes Yes Joyce A, Dwenger; Lawrence J. Dwenger
26-041000.0000 | Yes Yes Yes . . .
76-047200.0100 | Yes Yes Yo Stanley M. Ebbing; Vicki L. Ebbing
26-049300.0100 | Yes Yes Yes _ Carman R. Ellis; Jill E. Ellis
26-041200.0000 | Yes Yes Yes H. Edward Gilbert; Mary E. Gilbert
David L. Granger, Trustee of the David L.
42-004100.0000 | Yes Yes Yes '| Granger and Esther L. Granger Living
Trust
|26-041400.0000 | Yes Yes Yes
42-003500.0000 | Yes Yes Yes Patricia L. Highley; Robert E. Highley
42-004500.0000 | Yes Yes Yes
26-049300.0200 | Yes Yes Yes Emily A. Hines; Jason E. Hines
26-038300.0200 | Yes Yes Yes Daniel W. Johnsman
26-029500.0100 | Yes Yes Yes .
26-048600.0000 | No No No David A. Johnsman
David A. Johnsman, as Trustee of Ruth M,
26-024700.0000 | Yes Yes Yes Johnsman Trrevocable Trust and as a
Trustee of the Leroy J. Johnsman

! ODNR’s admissions are drawn from the Stantec Report entitled, “Grand Lake St. Marys and Beaver

Creck Hydrologic and Hydraulic Analysis — Discussion of Results and other Analysis,” Tables 1-7, maps
located at Appendix A, and Joint Exhibit Tab 79, Dep. of Tadd Henson, including Exhibit L and pages 30-42.
2 The documents referenced in FN 1 reflect ODNR’s admission that the following Relators experienced
increased frequency of flooding on their properties as a result of the new spillway: Carman R. Ellis and Jill E.
Ellis (26-049300.0100); Emily A. Hines and Jason E. Hines (26-049300.0200); David A. Johnsman
(26-029500.0100); Thomas L. Krick and Candice L. Krick (27-013500.0000); Charles J. Meier and Mary K.
Meier (26-052700.0100); Bonita S. Searight and Robert E. Searight (26-030700.0200); Charles F. Zumberge,
Trustee of the Virginia L. Zumberge dated January 31, 1990 & Trustee of the John H. Zumberge Trust dated
January 31, 1990 (26-051000.0000); Jennifer M. Zumberge (26-042800.0000); Z-Farms Inc. (26~
051400.0000, 26-049500.0000).




APPENDIX CHART C: ODNR’S ADMISSIONS OF INTERFERENCE
WITH USE AND ENJOYMENT

e Irrevocable Trust an
26-038300.0000 | Yes Yes Yes Johnsman Irrevocable Trust
28-013500.0000 | Yes Yes Yes s
28-013400.0000 | Yes Ves Yes Jean A. Karr; William Ransbottom
29-003600.0000 | Yes Yes Yes )
29-003500.0000 | Yes Yes Yes Andrea M. Knapke; Chad M. Knapke
Mark L. Knapke as Trustee of the Mark L.
29-002400.0000 | Yes Yes Yes Knapke Revocable Living Trust
29-003700.0000 | Yes Yes Yes Timothy A. Knapke
27-012600.0000 | Yes Yes Yes - : :
27-013500.0000 | Yes Yos Yes Thomas L. Krick; Candice L. Krick
42-001200.0000 | Yes Yes Yes Darrell D. Kuhn
28-017400.0100 | No No No Marvin E. Kuhn
42-000200.0000 | Yes Yes Yes Estate of Marilyn M. Kuhn
Linda B. Linn; Lee A. Fennig, Trustee of
29-002200.0000 | Yes Yes Yes the Calvin A, Fennig Trust, dated March
20, 1993
196.038100.0000 | Yes Yes Yes David J. McDonough; Deborah A.
McDonough
1 26-027300.0500 | Yes Yes Yes . ,
26-027400.0000 | Yes Yes Yes David J. McNeilan
26-027500.0000 | Yes Yes Yes David J. McNeilan; Laura B. McNeilan
26-027200.0000 | Yes Yes Yes Lois J. McNeilan
26-052600.0000 | Yes Yes Yes Charles T. Meier
26-052700.0000 | Yes Yes Yes e
26-052700.0100 | Yes Yes Yes Charles J. Meier; Mary K. Meier
42-001000.0000 | Yes Yes Yes
42-019700.0000 | No No No Jerome L. Meyer; Amy L. Meyer
42-019800.0000 | No No No
29-003300.0000 | Yes Yes Yes s
39-004400.0000 | Yes Yes Yes William M. Muhlenkamp
42-001300.0000 | Yes Yes Yes C:arolyn J. Pierstorff; Thomas D. Raswehr;
Timothy Raswechr
29-004200.0000 | Yes Yes Yes Oval L. Post
28-011400.0000 | Yes Yes Yes pal . 1O
Jerry W. Powell and Betty L. Powell,
28-010400.0000 | Yes Yes Yes Trustees of the Powell Living Trust dated
December 22, 2005; Paul A. Agnello;
28-014000.0000 | Yes Yes Yes Rhonda E. Powell Agnello
) Jerry W. Powell and Betty L. Powell,
42-024200.0000 | No No Mo Trustees of the Powell Living Trust dated
42-016900.0000 | Yes Yes Yes December 22, 2005
42-003800.0000 | Yes Yes Yes M. Leone Powell; Larry V. Pugsley




APPENDIX CHART C: ODNR’S ADMISSIONS OF INTERFERENCE
WITH USE AND ENJOYMENT

42-003400.0000 | Yes | Yes Yes

ig_gigggggigg i:z 52: i:: Brenda S. Powell; Thomas L. Powell

42-018500.0000 | Yes Yes Yes Carl. W. Rose; Lucile M. Rose

42-005700.0000 } Yes Yes Yes Dorothy K. Schroyer

26-011900.0000 | No No No

%g:ggg;gg:gégg s £ NS Bonita S. Searight; Robert E. Searight

26-030700.0300 | Yes Yes Yes

28-010900.0000 | Yes Yes Yes

28-012900.0000 | Yes Yes Yes Duane R. Sheets

28-011000.0000 | Yes Yes Yes Linda J. Sheets; Rodney R. Sheets

28-011100.0000 | Yes Yes Yes Rodney R. Sheets

26-044100.0100 | No No No . o

26-044100.0200 | No No No Jeff A. Siefring

42-020000.0000  No No No Mark A. Siefring; Ronald J. Siefring
1 42-001000.0100 | Yes Yes Yes Mark A. Siefring Carol L. Siefring

26-041500.0000 | Yes Yes Yes Neil J. Siefring; Mary K. Siefring’

42-000100.0000 | Yes Yes Yes Ronald J. Siefring; Carol L. Siefrin

26-040900.0000 | Yes Yes Yes , :
[36-039200.0200 | Yes Yes Yes David J. Subr; Rita K. Subir

26-039100.0500 | Yes Yes Yes .

26-004200.0101 | Yes Yes Yes Rita K. Suhr

28-015300.0000 | Yes Yes Yes Carl A. Sutter; Judith A. Sufter

28-013800.0000 | Yes Yes Yes Gale A. Thomas; Nelda G. Thomas

26-042900.0100 | Yes Yes Yes Marilyn L. Uhlenhake

42-000300.0100 | Yes Yes Yes Jerry Weisman; Vicki L. Weisman

26-022600.0000 | Yes Yes Yes Charles F. Zumberge, Trustee of the

Virginia L. Zumberge dated Jan 31,

26-051000.0000 | Yes Yes Yes l99g0 & Trustee of tlgle John H. Zutfrl;l}{)erge

26-052900.0000 | Yes Yes Yes Trust dated January 31, 1990

26-042800.0000 | Yes Yes Yes Jennifer M. Zumberge

26-051400.0000 | Yes Yes Yes 7 Farms Inc

26-049500.0000 | Yes Yes Yes )

3 Stantec did not identify the parcels of Relators Neil J. Siefring and Mary K. Siefring (26-041500.0000),
Ronald J. Siefring and Carol L. Siefring (42-000100.0000), or Marilyn Uhlenhake (26-042900.0100) in either
its March 1, 2010 or April 29, 2010 modeling or mapping. However, its mapping clearly shows these
Relators’ parcels are impacted by flooding caused by ODNR, which is reflected in this Addendum.
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