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I STATEMENT OF CASE AND FACTS

The appellant Commissioner takes this appeal as of right pursuant to R.C. 5717.04. This
is an Ohio retail sales and use tax exemption case involving certain purchases of warchousing
equipment, merchandise samples, and other personal property held and used in Ohio warehouse
facilities by the appellee, Freudenberg NOK General Partnership (“FGP”), a
manufacturer/wholesaler of automotive merchandise.

In its decision below, the BTA reversed the Commissioner and granted an unprecedented
exemption pursuant to R.C. 5739.02(B}(42)(j) [“(B)(42)(j)"] regarding FGP’s purchases located
in its Ohio warchouse facilities and used in connection with its wholesale merchandise. In so
holding, the BTA rejected the Commissioner’s sixteen-year administrative interpretation that
limited the exemption to only certain items used in connection With retail merchandise i.e.,
merchandise held for sale to end-users. Freudenberg NOK General Partnership v. Levin (Apr.
13, 2010), BTA Case Nos. 2008-K-1556 and 1558, unreported (“BTA Decision and Order”),
Appx. 11-24.

The BTA decision and order reversed in part and affirmed in part the Commissioner’s
final determinations. The BTA affirmed the Commissioner’s denial of exemption for certain of
the contested purchases on the basis that they were not primarily used in FGP’s warehouse
facilities for “storing, transporting, mailing, or otherwise handling purchased sales inventory
##%» a9 required under the exemption. The appellee, Freudenberg NOK General Partnership
(“FGP”), did not file a cross-appeal from that portion of the BTA’s decision and order that
denied the (B)(42)(j) exemption for certain of FGP’s warehouse purchases.

The controversy arises from the Commissioner’s use tax field audit of FGP’s purchases

for the assessment period running from January 1, 2000 through December 31, 2002. See the



Commissioner’s August 14, 2006 final determination regarding that audit, Supp. 1-3. Based
upon their review of FGP’s business records and plant tours, the Commissioner’s auditing agents
determined that FGP had failed to pay sales or use tax on various taxable purchases during the
assessment period. See the auditing agents’ “Examiner’s Remarks,” Supp. 24-31. As a result of
these audit findings, the Commissioner issued a use tax assessment for the assessment period in
the total amount of $107,966.78, consisting of $97,504.98 in use tax and $10,461.80 in interest
thereon. Supp. 8.

FGP then timely filed a petition for reassessment contesting the assessment on the basis
that its assessed purchases of warehouse equipment and other tangible personal property
qualified for sales and use tax exemption pursuant to R.C. 5739.02(B)(42)(3)." Supp. 5-23.
Additionally, FGP filed a sales tax refund claim seeking refund of the sales taxes it had paid on
certain purchases over the period from January 1, 2001 through December 8, 2004, asserting that
it had erroneously paid sales taxes in the amount of $65,965.22 on purchases properly exempt
pursuant to (B)(42)(j). Supp. 354-355. As an extension of their use tax assessment field audit,
the Commissioner’s auditing agents investigated FGP’s sales tax refund claim and determined
that it should be properly denied because FGP failed to meet any of the threshold eligibility
conditions for qualifying for the (B)(42)(j) exemption. Supp. 347-348.

Upon his review of FGP’s petition for reassessment concerning the use tax assessment

and FGP’s sales tax refund claim, the Commissioner affirmed his auditing agents” findings. See

! The exemption currently codified at R.C. 5739.02(B)}(42)(j) was originally codified at R.C.
5739.01(E)(12) as an exception to the definition of “retail sales,” pursuant to Sub. H.B. 715 of
the 120" General Assembly, eff. July 22, 1995, and then recodified as a sales tax exemption at
R.C. 5739.02(B)(43)(j) pursuant to Am. Sub. H.B. 95 of the 125" General Assembly, effective
June 26, 2003. For a complete history of current R.C. 5739.02(B)(42)(j) see Appx. 170-194. For
purposes of this brief, we will refer to the exemption using its current location in the Revised
Code.
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the Commissioner’s separate final determinations, Supp. 1-3 (regarding FGP’s use tax petition
for reassessment) and Supp. 344-345 (regarding FGP’s sales tax refund claim). Specifically, the
Commissioner rejected FGP’s (B)(42)(j) exemption claim on the basis that FGP failed to meet
any of the three threshold eligibility conditions for the exemption.

Because FGP did not even assert that it met either of the first two threshold eligibility
conditions, the Commissioner focused his analysis and findings on FGP’s failure to meet the
third eligibility requirement, i.c., that the inyentory held by FGP in its Ohio warehouse facilities
must be distributed “primarily outside this state *** “by means of direct marketing.” Id. In
holding that FGP did not meet this third eligibility condition, the Commissioner applied his
established administrative interpretation of the (B)(42)(j) exemption and the definition of “direct
marketing” set forth in R.C. 5739.02(B)35) [“(B)(35)”] and incorporated by reference in
(B)(42)(§). Under that interpretation, “direct marketing™ means marketing directed at purchasers
of retail merchandise. Id.

The Commissioner expressly found that FGP “does not make retail sales to end users
and has no retail facilities.” See Supp. 1, 344. The Commissioner based these findings on his
auditing agent’s “Examiner’s Remarks,” Supp. 25 (“[t]he taxpayer [FGP] does not make retail
sales to consumers nor does it operate any locations where retail sales are made from [.]”).
Thus, the Commissioner held that FGP failed to meet the third threshold eligibility condition for
qualifying for the exemption.

FGP then timely appealed the Commissioner’s final determinations to the BTA on the
basis of the (B)(42)(j) exemption, asserting that the Commissioner erred in failing to grant FGP’s
full sales tax refund claim of $65,965.22, and in failing to reduce the use tax assessment from

$97,054.98 to $5,277.97. See FGP’s BTA Notice of Appeal in BTA Case 2006-K-1556



(concerning its sales tax refund) at 7; and FGP’s BTA Notice of Appeal in BTA Case 2006-K-
1558 (concerning its use tax assessment) at 7.

Neither in its BTA notices of appeal nor in the ensuing BTA evidentiary hearing did FGP
contest the Commissionet’s express findings that “FGP does not make retail sales to end users
and has no retail facilities.” Rather, at the BTA, FGP argued that the third threshold eligibility
condition of (B}42)(j) does not require that the merchandise held at a warehouse facility be held
for retail sale to end-user purchasers. FGP asserted that (B)(35)’s definition of “direct marketing”
encompassed within its scope merchandise sales to any purchaser, at any level of the distribution .
chain and, accordingly, that it satisfied (B)(42)(j)’s third eligibility condition.

Following the BTA evidentiary hearing and briefing, the BTA issued its decision and
order affirming in part and reversing in part the Commissioner’s final determination. The
Commissioner then filed his appeal with this Court as of right. Any further facts will be

referenced directly to the evidentiary record in the Law and Argument Section which follows.



II. LAW AND ARGUMENT

Proposition of Law No. 1: Under the third threshold eligibility condition of the R.C.
5739.02(B)(42)(j) sales tax exemption, in order for a purchased item of warehousing
equipment to qualify for exemption, the warehousing equipment must be used in
connection with merchandise held at the warehouse for retail sale to end-user

purchasers.

A. The tax exemption issue

The issue presented is one of statutory interpretation. Central to the proper resolution of
this appeal, therefore, is a careful analysis of the applicable statutory language, as set forth by the
General Assembly in the (B)(42)(j) exemption, and as informed by related Ohio sales and use tax
statutes. In this regard, it is important to first understand the basic structure of the (B)(42)(3)
exemption. Pursuant to (B)(42)(j), the General Assembly has granted sales and use tax
exemption regarding certain purchases of tangible personal property located in warchouse
facilities and primarily used “for storing, transporting, ma}iling, or otherwise handling purchased
sales inventory.™ For purposes of this brief, such potentially exempt personal property under
R.C. 5739.02(B)(42)(j) is hereafter often referred to as “warchousing equipment.”

By (B)(42)(j)’s express terms, the exemption claimant must meet one of three threshold
eligibility conditions to qualify its warchousing equipment for exemption. Namely, the
“purchased sales inventory” located in the warehouse must be “primarily distributed outside this
state” in one of the following three ways: (1) “to retail stores of the person who owns or
controls the warehouse, *** or similar facility”; (2) “to retail stores of an affiliate of which that
person is a member”; or (3) “by direct marketing.” (Emphasis added.) Further, (B)(42)(j) goes

on to provide that the phrase “direct marketing” shall have the same meaning as in R.C.

2 pursuant to R.C. 5741.02(C)2), the sales tax exemptions are made applicable to the use tax.



5739.02(B)(35) [“(B)(35)”], which defines “direct marketing” as follows: “[D]irect marketing
means the method of selling where consumers order tangible personal property by United States
mail, delivery service or telecommunication and the vendor delivers or ships the tangible
personal property sold to the consumer from a warehouse, catalogue distribution center, or
similar fulfillment facility by means of the United States mail, delivery service, or common
cartier.” (Emphasis added.)

In the present case, FGP has concéded that it failed to meet either of (B)(42)(j)’s first two
eligibility conditions because those two conditions expressly require that the warehouse
inventory must be distributed from the exemption claimant’s warchouse facility to “retail stores”
owned by the owner of the warehouse or an affiliate of the warehouse owner. Because FGP does
not make retail sales of its merchandise and is not affiliated by ownership with any entities that
make retail sales®, FGP plainly could not qualify under either of the first two threshold eligibility
conditions of the exemption.

Tnstead, FGP claimed (and the BTA agreed) that FGP satisfied the third eligibility
condition, i.e., that the inventory it held at its Ohio warehouse was “primarily distributed outside
the state *** by means of direct marketing.” Contrary to the Commissioner’s administrative
interpretation of the definition of “direct marketing™ set forth in (B)(35), the BTA held that the
term “consumers” contained therein encompasses all purchasers of merchandise, and was not
limited to end-user, retail purchasers of merchandise. The BTA held that, therefore, FGP’s
distribution of its wholesale merchandise satisfied the third threshold eligibility condition. BTA4

Decision and Order at 9, Appx. 19.

3 Gee the Commissioner’s express findings in his final determinations, Supp. 1-3, 344-345 and
the Statement of Case and Facts section, supra.
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B. The terms “consumers” and “vendor” as contained in R.C. 5739.02(B)(35)’s
definition of “direct marketing” mean purchasers and sellers in “retail sales”
transactions, as established by those terms’ general usage throughout R.C. Chapters
5739 and 5741 and by their specific usage in the full texts of (B)(35) and (B)(42).
Under the BTA’s expansive interpretation of “consumer,” (B)(35)’s definition of “direct

marketing” encompasses merchandise sales to purchasers at all levels of the distribution chain,
not just to retail purchasers. In reaching this unprecedented interpretation, the BTA erred in
several critical respects.

1. The Commissioner gave the terms “consumer” and “vendor” as
contained in the R.C. 5739.02(B)(35) definition of “direct marketing”
their usual meaning throughout the Ohio retail sales and use tax statutes.

First, the BTA erred in failing to consider the meaning of the term “consumer” as it is
generally used in the Ohio retail sales and use tax law.* Throughout the Ohio retail sales and use
tax law, the word “consumer” is used as a “term of art” meaning the person who is subject to the
Ohio retail sales tax, i.c., the purchaser in a “retail sale” fransaction. Because wholesale
transactions are never subject to the retail sales tax, the term “consumer,” as generally used in the
Ohio sales and use tax laws, does not include purchasers in wholesale transactions and simply
has no meaning as to such purchasers.

The General Assembly uses the term “consumer” in a myriad of separate statutory
provisions in the Ohio retail sales and use tax law to mean the person who is subject to the tax,
i.e., the purchaser in a retail sale transaction. These various statutory provisions have no
operative effect concerning any purchasers other than purchasers in retail sale transactions. For

example, as used throughout the statutory definition of “price” in R.C. 5739.01(H), the term

“consumer” means the purchaser subject to the tax, which excludes any purchasers other than

41t is clear that the Ohio sales tax levied pursuant to R.C. Chapter 5739 is a “retail sales tax.”
See the first paragraph of R.C. 5739.02 levying “an excise tax on cach retail sale made in this
state.” (Emphasis added.)

7



retail purchasers. Other examples in R.C. 5739.01 include: paragraphs (B), (D), (D, (P), (AA),
(BB), (EE), (HH), (ZZ), and (LLL). The same observation applies to the meaning of the term
“consumer” as contained throughout R.C. 5739.02, and in virtually every other instance when
the term “consumer” is used in R.C. Chapters 5739 and 5741. For the Court’s convenience, in
the portion of the Appendix hereto that contains the Ohio statutes cited herein, we have bolded
the word “consumer” wherever it appears in these numerous Ohio sales and use tax provisions.
Appx. 27-125.

The meaning of the term “consumer” under the Ohio sales and use tax statutes as the
purchaser in a retail sale transaction is further confirmed by consideration of the term “vendor,”
in those same statutes. The term “vendor,” as generally used throughout R.C. Chapters 5739 and
5741, means the scller in a retail sales transaction. In fact, the term “yendor” has no operative
coffect in the Ohio sales and use tax statutes except as meaning the seller in a retail sales
transaction. For illustrative examples, one has only to review the various statutes we have
included in the appendix in which the term “consumer” has been bolded and underscored. These
same statutes often use the term “vendor” and, in each such instance,
vendor” means the retail seller.

Indeed, the meaning of the term “vendor,” is directly relevant to the issue presented to the
Court because the definition of the phrase “direct marketing” as set forth in (B)(35) is limited to
transactions in which “the vendor delivers or ships the tangible personal property sold ***.” In
other words, in interpreting the third threshold eligibility condition of the (B)(42)(j) exemption,
the meaning of the term “vendor” as contained in the (B)(35) definition of “direct marketing” is

just as critical as the meaning of the term “consumer” contained therein.



Here, FGP’s course of conduct as an Ohio business shows that FGP itself has
recognized it is not a “vendor” for purposes of the Ohio retail sales and use tax law. Pursuant to
R.C. 5739.17(A), Ohio requires that “no person shall engage in making retail sales subject to a
tax imposed by or pursuant to *** [R.C. 5739.02, through R.C. 5739.026] *** as a business
without having a [vendor’s] license therefore, ***.” In other words, only those businesses that
engage in making Ohio retail sales are required to obtain an Ohio vendor’s license. In this case,
FGP never obtained a “vendor’s license” to engage in making retail sales in Ohio because, as
found by the Commissioner (see Supp. 1, 334), FGP is not engaged in making retail sales. Thus,
for all purposes of the Ohio sales and use tax law, FGP is not a “vendor” as that term is used
throughout R.C. Chapters 5739 and 5741, including for purposes of the definition of “direct
marketing” set forth in (B)(35).

Instead of interpreting the terms “consumer” and “vendor” consistent with their general
meaning in R.C. Chapters 5739 and 5741 (and in the context of the statutory language of the
(B)(42)(j) and (B)(35) exemptions as a whole), the BTA looked to the usage of the term
“consumer” in R.C. 5739.01(E) (defining “retail sale” to exclude transactions by which the
“consumer” purchases an item for resale in the same form). By narrowly focusing on this
singular usage of the term “consumer,” rather than how the terms “consumer” and “vendor” are
used throughout R.C. Chapters 5739 and 5741, the BTA’s approach violated two basic tenets of
statutory interpretation, as we detail in the following sub-section B.2.

2. The BTA violated two cardinal statutory construction principles by not
applying the “strict construction” principle of statutory interpretation
and by failing to give due deference to the Commissioner’s long-standing
administrative interpretation.

Even putting aside the BTA’s failure to consider the General Assembly’s use of the term

“yendor” in the (B)(35) definition of “direct marketing,” the choice that the BTA made between
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the two different meanings of the term “consumer” itself violated a basic tenet of statutory
interpretation. Tax exemptions are matters of “legislative grace” and must be “strictly construed”
against the claim of exemption. Accordingly, any ambiguity in the statutes must be resolved
against the exemption claim. Ohio Grocers Ass'n v. Levin, 123 Ohio St.3d 30, 2009-Ohio-4872, 9
10; Canton Malleable Iron Co. v. Porterfield (1972), 30 Ohio St.2d 163, 166 (holding that
“statutes relating to the cxemption or exception from sales or use taxes are to be strictly
construed, and that one claiming such exemption or exception must affirmatively show his right
thereto™); Westinghouse Electric Corp. v. Lindley (1979), 58 Ohio St.2d 137. Because the BTA’s
interpretation of the term “consumers” would expand the scope of the exemption, it directly
violates the “strict construction” principle.

The deduction at issue in Westinghouse and the exemption at issue here closely ioarallel
one another, making Westinghouse particularly instructive. In Westinghouse, as here, the Court
was faced with interpreting a tax exclusion statute, namely, a statute affording a corporate
franchise tax deduction for purposes of computing a corporate franchise taxpayer’s liability
under the “net income” basis of the tax. Specifically, the statutory deduction at issue was for
foreign-sourced “royalties.” The corporate taxpayer, Westinghouse Electric, argued that the
deduction for “royalties” meant the full amount of the royalty income received by Westinghouse
from foreign sources without any reduction for related expenses. The Commissioner, on the
other hand, asserted that the term “royalties” should be interpreted as “net royalties,” i.e., after
the netting of related expenses associated with the royalties. Holding that the deduction must be
strictly construed and is a matter of “legislative grace,” the Court upheld the Commissionet’s

narrower interpretation of the term “royalties” to mean “net royalties.” Id. at 141-142. In other
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words, the Court restricted the meaning of the term “royalties™ so as to limit the deduction to
only that which was clearly and expressly provided for by the General Assembly.

In holding that the term “royalties” meant “net royalties,” the Westinghouse Court gave
the term “royalties” a meaning that accorded with the basic nature of the tax as one based on “net
income.” Similarly, under the Ohio retail sales tax, the Commissioner’s interpretation of the
term “consumers” to mean retail purchasers accords with the basic nature of the tax because it is
only retail purchasers who are “consumers” under that tax. Thus, Westinghouse not only 1is
important to the present case as constituting one of a uniform body of cases applying the “strict
construction against tax exemption” principle, but also for the parallelism of its statutory
language to that at issue here.

Further, this Court’s precedent gives great deference to an administrative agency’s well-
established administrative practice, particularly where, as here, the “agency has accumulated
substantial expertise,” and the General Assembly “has delegated to the agency responsibility for
implementing the legislative command.” State ex rel. McLean v. Indus. Comm. (1986), 25 Ohio
St.3d 90, 92; Accord, UBS Fin Servs., Inc. v. Levin, 119 Ohio St.3d 286, 2008-Ohio-3821, 934
(holding that the Tax Commissioner’s “long standing administration practicef ] *** should not
be set aside unless judicial construction makes it imperative to do so”) (quoting I re Packard’s
Estate (1963), 174 Ohio St. 349, 356).

For these reasons alone, the BTA should have affirmed the Commissioner’s long-
standing administrative interpretation. But this is not all. Even more critically, the BTA failed to
read the term “consumers” and the definition of “direct marketing” in the context of the relevant

statutes as a whole, as we detail in the following two sub-sections, B.3. and B.4.
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3. The BTA compounded its faulty statutory interpretation analysis by
failing to read (B)(35)’s “direct marketing” definition in the context of the
entire text of (B)(35), and exemption for items used “directly in making
retail sales (emphasis added).”

Even more fundamentally, the BTA erred by failing to apply the statutory interpretation
principle that “words and phrases in a statute must be interpreted in the context of the whole
statute.” Commerce & Industry Ins. Co. v. Toledo (1989), 45 Ohio St. 3d 96, 102. Thus, a
reviewing tribunal “cannot pick out a sentence and disassociate it from context but must look to
the four corners of the enactment to determine the intent of the enacting body.” Stare v. Jackson,
102 Ohio St.3d 380, 2004-Ohio-2006, § 34. Here, the BTA’s decision violates this basic tenet in
thic most extreme way. The BTA “picked out” the word “consumers” in isolation as a single
word and, thus, failed to consider the meaning of that term in the context of the full text of R.C.
5739.02(B)(35).”

The (B)(35) exemption is the modern version of the venerable “directly used in making
retail sales” exception to the definition of “retaii sales” thai was initially enacted in 1935 6 asan

amendment to Section 5546-1 of the General Code. Specifically, in Am. Sub. H.B. 904, 144

Ohio Laws 6598, 6691, 6707 (eff. Jan.1, 1993), the General Assembly deleted the “directly used

5 In fact, in quoting from (B)(35) the BTA’s decision includes only the definition of “direct
marketing,” and omits any quotation, discussion, or analysis of any of the surrounding text of
that exemption. BTA Decision and Order, Appx. 11-24. Thus, the BTA did not even begin to
consider the term “consumer” and the definition of “direct marketing” in the context of the
(B)(35) exemption. This omission in the BTA’s analysis is particularly remarkable given that the
Commissioner’s final determinations expressly detailed the importance of reading the (B)(35)
definition in pari materia with the whole text of (B)(35). See Supp. 1-3, 344-345.

The General Assembly originally enacted the “directly used in making retail sales” exception as
an amendment to G.C. 5546-1 pursuant to I1.B. 572 of the 91% General Assembly, 116 Ohio
Laws, Pt. IL, 69-70 (eff. Dec. 20, 1935), Appx. 129-130. When the Revised Code was enacted in
1953, the “directly used in making retail sales” exception was recodified in R.C. 5739.01(E)(2).
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in making retail sales” exception from R.C. 5739.01(E)(2) [formerly G.C. 5546-1], replacing it
with R.C. 5739.02(B)(37) [currently codified at R.C. 5739.02(B)35)]. Appx. 138, 156.

The Ohio Legislative Service Commission’s (“LSC’s”) analysis of Am. Sub. H.B. 904
contains a detailed explanation of the (B)(35) exemption under the caption “Exemptions for
Items Used Directly In Making Retail Sales (secs. 5739.01 and 5739.02)” (emphasis added). See
Appx. 127-128. As the first two paragraphs of the LSC analysis expressly provide, the General
Assembly’s enactment of the (B)(35) exemption accomplished two basic objectives. Specifically,
according to the LSC analysis, the (B)(35) exemption:

(1) Restricts the exemption under the sales and use tax law for items to
be used or consumed directly in making retail sales; and

(2) Provides exemption under the sales and use tax for purchases of
certain items used by direct marketing retailers|. ]

(Emphasis added.) LSC Bill Analysis regarding the Non-appropriation Provisions of H.B. 904,
Appx. 127-128.

Given that the (B)(35) exemption derives from the “directly used in making retail sales”
exception, it is hardly surprising that the conditions for the (B)(35) exemption include that the
claimant must be engaged in “making retail sales,” i.c., selling retail merchandise. When the
General Assembly enacted the (B)(42)(j) exemption, it incorporated the (B)(35) definition of
“direci marketing” with an intent that the same meaning of “direct marketing” as established in
(B)(35) would apply to (B)(42)(). Thus, when read in the céntext of (B)(35) as a whole, the term
“consumers” means end-user, retail purchasers and, correspondingly, the term “vendor” means

the seller in a retaj! transaction.
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4. Reading the (B)(35) definition in the context of the (B)(42)(j) exemption
as a whole confirms that the term “consumers” means retail purchasers
and the term “vendor” means a retail seller. By contrast, the BTA’s
erroneous interpretation would render (B)(42)(j)’s first two threshold
eligibility conditions virtually meaningless, violating a basic tenet of
statutory interpretation.

Finally, the BTA’s interpretation of (B)(35)s definition of “direct marketing” and of the
term “consumers” used therein must be read in the context of the (B)(42)(j) exemption. “Statutes
relating to the same matter or subject *** are in pari materia and should be read tog'ether to
ascertain and effectuate if possible the legislative intent.” D.A.B.E., Inc. v. Toledo-Lucas County
Bd. of Health, 96 Ohio St. 3d 250, 2002-Ohio-4172, 1 20.

In this case, reading the full text of (B)(42)(j) together with (B)(35) confirms that the
term “consumer” means the purchaser in a retail sale. This conclusion follows from a
consideration of the narrow nature of the first two (B)(42)(j) threshold eligibility conditions
which are directly linked to “retail” merchandise.

Under those first two eligibility conditions, the General Assembly has limited qualifying
distributions of purchased sales inventory to only those distributions that occur primarily outside
this state and that are made to “retail stores” owned by the warehouse owner or owned by an
affiliate of the warchouse owner. Notable by its absence in these two eligibility conditions is any
reference to distributions outside this state to wholesale locations of the warehouse owner or
affiliate of the warchouse owner. Thus, merchandise held at the exemption claimant’s

warehouse for sale at wholesale plainly does not qualify under the first two eligibility

conditions.”

7 FGP tacitly concedes this point by relying solely on the third eligibility condition as the basis
for its claim that its assessed purchases meet (B)(42)(j)’s threshold eligibility conditions.
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Yet, under the BTA’s broad interpretation of the term “consumer” as used in (B)(35)"s
“direct marketing” definition, (B)(42)(j)’s third eligibility requirement would apply not only to
merchandise held for retail sale, but to all merchandise inventory that is ordered by the purchaser
via the mail or telecommunications and that is then delivered from the warchouse to the
purchaser via mail, delivery service, or common carrier. Under the BTA’s expansive
interpretation, the scope of the third eligibility condition would completely dwarf the scope of
the first two eligibility conditions.

If the BTA’s interpretation of the third eligibility condition were accepted, the first two
eligibility conditions would be rendered virtually or completely meaningless -- in direct violation
of one of the most basic tenets of statutory interpretation. “The General Assembly is not
presumed to do a vain or useless thing, and that when language is inserted in a statute it is
inserted to accomplish some definite purpose.” State v. Wilson (1997), 77 Ohio St.3d 334, 336
(quoting State ex rel. Cleveland Elec. Illum. Co. v. Euclid (1959), 169 Ohio St. 476, 479). By
contrast, the Commissioner’s long-standing administrative intetpretation of the third threshold
eligibility condition of (B)(42)() gives full effect to the two preceding threshold eligibility
conditions.

For all the above reasons, the BTA’s broad expansion of the (B)(42)(j) exemption should
be rejected by the Court, resulting in affirmance of the Commissioner’s final determinations in
their entirety.

Additionally, as detailed under Proposition of Law No. 2 of the Law and Argument, infra,
even if the BTA’s interpretation of (B)(42)(j)’s third threshold eligibility requirement were
correct, the BTA erred in another way in its statutory interpretation. The BTA granted

exemption for purchases of items that were not purchased “for use *** primarily in storing,
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transporting, mailing, or otherwise handling purchased sales inventory ***,” as required under

the first sentence of the exemption.

Proposition of Law No. 2: Ttems of sample merchandise and other tangible personal
property that relate only in some preliminary, preparatory, or ancillary way to tangible
personal property that is “used *** primarily in storing, transporting, mailing, or
otherwise handling purchased sales inventory” do not qualify for the R.C. 5739.02(B)(42)(j)
warehousing equipment exemption.

In its decision below, the BTA further erred by granting the (B)(42)(j) exemption for a
Jarge number of purchases that are not themselves “used *** primarily in storing, transporting,
mailing, or otherwise handling purchased sales inventory” within the meaning of the first
sentence of (B)42)(j). In our notice of appeal to this Court, we set forth the specific items that
fail to qualify for exemption on that basis, using the somewhat cursory descriptive labels for
these items provided by FGP in its BTA presentation and utilized by the BTA in its decision
below. See the Commissioner’s Notice of Appeal to this Court at numbered 13, Appx.6-8; BTA
Decision and Order at 9-11, Appx. 18-20.

The vast majority of the items that we have identified in 413 of our Notice of Appeal are
various “sample” kits, consisting of sample automotive merchandise. The BTA devoted only
one sentence of its decision to ruling that such “sample” kits were “used primarily in storing,
transporting, mailing, or otherwise handling purchased sales inventory, as follows: “*** we find
the purchases of items incorporated into visual demonstration boards, i.e., ‘sample,” qualify for
exemption as they are used to provide illustration to appellant’s assembly line employees as well
as its quality conirol personnel to ensure the correct individual components are included within
specific product kits.” BTA Decision and Order at 13, Appx. 23.

The BTA’s own characterization of the use of the “sample™ kit merchandise establishes

that these items should not have been granted exemption because they are not used “primarily in
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stoting, transporting, mailing, or otherwise handling purchased sales inventory” (emphasis
added). Instead, they are used preliminarily or preparatory to such “storing, transporting,
mailing, or otherwise handling of purchased sales inventory.”

FGP’s personnel’s use of the sample kits as instructional items is at least one step
removed from use “in” the qualifying activities. Plainly, these instructional items are not used in
any form of “handling” of the purchased sales inventory. Thus, to grant exemption here for such
items would contravene the General Assembly’s express legislative will. Further, because sales
tax exemptions are in derogation of the rights of all other taxpayers and depend on “legislative
grace,” they must be strictly construed. See the discussion of the “strict construction” principle in
Section B of Proposition of Law No. 1, supra.

Reversal of the BTA’s grant of exemption for FGP’s purchases of sample kits is further
compelled by this Court’s case law under the sales tax exemption granted pursuant to R.C.
5739.02(B)(42)(g) [“(B)(42)(2)"]. That statute exempts items of tangible personal property
purchased for use “primarily in a manufacturing operation to produce tangible personal
property for sale” (emphasis added). Under that statutory exemption, this Court has denied
exemption for forklifts that were used to transport dies to and from a manufacturer’s press
machines. Q3Stamped Metal, Inc. v. Zaino (2001), 92 Ohio St.3d 493. The Q3 Stamped Metal
Court set forth the following guidance in upholding the Commissioner’s denial of the exemption
for the forklifts:

In order for the forklift to remove and replace the dies, the press must be stopped.
When the press is stopped, no manufacturing operation is being conducted. The
removal and replacement of dies are not themselves manufacturing operations.
Thus, when the forklift is being used to remove and replace dies, it is not being used
"during" a time when manufacturing operations are being conducted. Furthermore,
since the press can function and production can continue without the forklift, it is

not necessary for the functioning of the production machinery and equipment and
the continuation of the manufacturing operation.
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03 Stamped Metal at 495.

The sample kits at issue here are even further removed from the qualifying activities of
“storing, transporting, mailing, or otherwise handling purchased sales inventory” under the
(B)(42)(j) exemption than Q3’s non-exempt forklifts were from the qualifying activity of
“manufacturing” under (B)(42)(g). The forklifts, at least, constituted operating equipment used
directly in connection with the manufacturing activities. Here, the sample kits are not used even
indirectly to perform any operational function preceding the “storing, transporting, mailing, or
otherwise handling of purchased sales inventory.”

The items other than such “sample” merchandise kits that we have identified in our notice
of appeal as failing to meet the “used *#% primarily in storing, transporting, mailing, or otherwise
handling purchased sales inventory” are just as clearly non-exempt. These remaining items are
as follows:

(1) “Structural Column Protection,” which the BTA described as “a round fiberglass

protection device *** to protect both the wall/inventory racks and inventory itself
from damage from forklifts,” BI4 Decision and Order at 10, 13 Appx. 20-23;

(2) “compressed air line,” which the BTA described as “used to operate pneumatic

equipment, €.g., socket gun *** which serves to keep inventory handling equipment

operational,” Id.;

(3) “Sprinkler system,” which the BTA described as “upper and lower sprinkler system
required by fire code and serves to product the product,”, Id; '

(4) “Forklift Battery/Charger,” which the BTA described as “the battery charger element
used to maintain a charge in battery operated forklifts, Id.;

(5) “Crown Battery Charger Stand and Sackett Battery Han,” which the BTA described
only as “associated with the above referenced guidance wires and batteries,” Id.; and

(6) “Tempus Systems Inc. Maintenance, Terminals, Manual,” which the BTA described
only as “used by warehousing employees,” Id.
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In its decision, the BTA merely concluded that these various items qualified for
exemption, without any reasoning or analysis. See BTA Decision and Order at 12 (concluding,
without discussion, that the “Forklift Battery/Charger” qualified) and BT4 Decision and Order at
13 (concluding, without discussion, that “[wle also agree that qualifying for exemption as
storing, transporting, or handling are the aforementioned column protection devices, compressed
air lines, sprinkler *** systems.” Appx. 22.

For the same reasons that the BTA etred regarding the sample merchandise kits, it erred
regarding these other items. O3 Stamped Metal confirms this conclusion. As we emphasized
above, the O3 Stamped Metal Court’s holding and analysis that the forklifts at issue in that case
were not used in manufacturing provides compelling guidance for rejecting the BTA’s broad
construction of the (B)(42)(j) exemption here. The maintenance and repair functions performed
by the battery charger and the other items are not storage, transportation, mailing, or handling
activities.

Moreover, O3 Stamped Metal’s reasoning concerning the manufacturer’s purchase of
protective glasses used by the manufacturer’s production workers provides additional compelling
guidance. In that case, the Court applied the BTA’s finding that the “primary use” of the
welding glasses was for production purposes -- to enable the welders “to observe the welding
being done,” holding on that basis that the welding glasses qualified for exemption. O3 Stamped
Metals, 92 Ohio St.3d at 496. In so holding, however, the Court emphasized that a secondary
use of the welding glasses -- to protect the welders” eyes “from the bright light” -- did not
constitute a qualifying use “in manufacturing.” Id. Thus, because the sprinkler system and

structural column support items at issue here serve only a protective function similar to the
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protective, non-exempt function of the welding glasses at issue in O3 Stamped Metals, they
plainly fail to qualify for exemption.
. CONCLUSION

The BTA’s interpretation of the third threshold eligibility condition set forth in the R.C.
5739.02(B)(42)(j) exemption for certain purchases of warehouse equipment would geometrically
expand the reach of the exemption beyond the Commissioner’s long-standing and reasonable
administrative interpretation. For the foregoing reasons, such a broad expansion of the exemption
is unreasonable and unlawful. Therefore, this Court should reverse the BTA’s decisioﬁ to the
extent that it reversed the Commissioner’s final determinations.

Additionally, and as a protective matter, even if the BTA’s interpretation of the third
threshold eligibility condition of R.C. 5739.02(B)(42)(j) is upheld by this Court, the Court
should reverse the BTA’s decision to the extent that it granted exemption for purchases of items
that were not primarily used for “storing, transporting, mailing, or otherwise handling purchased
sales inventory ***” as required under the first sentence of the (B)(42)(j) exemption.
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NOTICE OF APPEAL
Richard A. Levin {(as successor to William W. Wilkins), Tax Comrﬁissidner of Ohio
{(“Commissioner™}, hereby gives notice of his appeal as of right, pursuant to R.C. 5717.04, to the
* Supreme Court of Ohio from the Decision and Order of the Ohio Board éf Tax Appeals (“BTA”)
dated April .1.3, 2010 in BTA Cases No. 20r06-K‘1556 and 2006-k-1558, entered on the journal _of
the proceedings on April 13, 201{). This appeal is filed in accordance with Section .5717.04,
Ohm Revxsed Code and Section S(A)(l), S. Ct. Prac. R. II. A true copy of the: Decision and
Order of the BTA from which appeal is sought is attached hereto as Ex. A and meorporated
herein by reference. This notice of appeal is being filed within thirty days of the eniry of the
attached BTA decision and order as required by statute and rule.
The errors in the Decision and Order of the BTA of which the Commissioner complains
are as followé: |
1. The BTA erred in reversing in part the Final Determinations of the Commiss_ioner
in which the Commissioner upheld the denial of a sales tax refund (regarding
BTA Case No. 2006-K-1558) and upheld a use tax assessment (regarding BTA
Case No. 2006-K-1556). The BTA should have affirmed the Commissioner’s
. Final Determinations in theif entirety and denied exemption for any of thc
transactions which were the subject of the subject sales tax refund and use tax |
. assessment (the “transactions at issue™). |
2. The BTA erred as a matter of fact and law in concluding that any of the
transactions at issue qualified for exemption from sales and use taxation uﬁder

R.C. 5739.02(B)(42)().
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The BTA erréd as a matter of fact and law in doncludiﬁg that Frendenberg NOK.
General Partoership (“Freudenbérg”) satisﬁgd the requirements for exemption set
forth in R.C. 5739.02(B)(42)()) as relating to the transactions at issue.

The BTA erred as a matter of fact and jaw in concluding that the transactions at
issue qualified for exemption from sales and use taxation under R.C.
5739.02(]3)(42)(5) because, with respect to its use of the tangible personal
prﬁpériy at issue, .Freudenberg did not engage in “direct marketing” as that term
.is used and defined in R.C. 5739.02(}3)(35). |
_The BTA erred as a matter of fact and law in determining that Ireudenberg was
engaged in “direct marketing” when Freudenberg is only incidentally, if at ali;
_engaged in making retail sales to end-user consumers but, instead, is almost
exclusively engaged in making sales -to wholesale_rs and retailers, who, in tum,
resell the items purchased from Freudenberg to others.

The BTA erred as a matter of law in concluding fhat Freundenberg satisfies R.C.
5739.02(B)(42)(j) because to be engaged in “direct marketing” a seller must be
engaged in making reteiil sales directly to theru_lﬁmatc consumer.

The BTA erred as a matter of law in misinterpreting the word “consumers” in the
last paragraph of RC 5739.02@)(39 {defining “direct marketing” for purposes
of di-visioﬁ (B)35)). The BTA’s erroneously interprets the term “consumers” to
by synonymous with the BT'A’s intérpretation of the definitions of “consumer” in
R.C. 5741.01(F) (use tax) and R.C. 5739.01(D)(1) and (E) {sales iax).

The BTA’s etroneous interpretation of “consumer” would vnreasonably and
T \
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Appx.4

10.

11.

unlawfully conflict with and render mé_aningless a substantial portion of R.C.
5739.02(B)(35)(b). Specifically, because the definitions of “consumer” in R.C.
5741.01(F) and R.C. 5739.01(D) exclade persons who receive tangible personal

propexty or services without charge, i.¢., free, the BTA’s erroneous interpretation

‘would directly conflict with and render meaningless the language of R.C.

5739.01(B)(3S)(b)(2) that refers to “direcf marketing vendors” as eﬁcompassing
persons making sales to consumers of “free. merchandise.”

The BTA should have interpr&ted thc term “consumers” as used in the definition
of “direct marketing” to mean purchasers in retail sales. Such reasonable and
lawful  interpretation of ‘;consumers” gives full meaning to RC.
5739.02(B)(35)(b) under the most basic rules of statﬁtory interpretation. |

In addition to giving full lﬁeaning io R.C. 5739.02(B)(35)b), the
Commissioner’s interprctation. of the term “consumers” as set forth in RC.
5739.01’(3)(35)’3 definition of “direct marketing” is compelled when that
deﬁﬁition is read in pari materia with R.C. 5739.01(B)(35)@) (providing
exemption for “pewspaper insezts, catalogues, coupons, flyers, glﬂ certificates or
other advertising material” that is used “in making retail sales”) (emphasis
added), and R.C. 5T39.01(BX35)(b) (providing exemption for various kinds of
personal property used to accept orders for “direct marketing retail sales”)
(emphasis added).

BTA further emed in its interﬁremtion of “direct markcting” and the term

“consumers” used therein by failing to limit the term “consumers” to only those
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persons who use or cohsume' the item purchased for their own consumption, and
ot for resale to others because sach limitation accords with the usage of the term
“consumer™ thronghout the bhio sales and use tax law. See, e.g., R.C. 5741.02
(levying the Ohio use tax on all “consumers” “storing, using or otherwise
consuming in this staie _tangible persona_l property or realizing in this slate the
benefit of any service provided”); R.C. 5739.03(A) (providing that the Ohio_ sales
tax “shatl be paid by the consumer”). - )
The BTA independently erred in its interpretation of the sales and use tax
exemption set forth R.C. 57359.02(B)(42)() by failing to read the phrase “by
means of direct marketing” in pari materia with the remainder of that statufe.

© Specifically, R.C. 5739.02(B)(42)() provides exemption for three kinds of
purchases that are used or consumed primanty in storing, transporting, mailing,
or otherwise hand]ing “purchased sales inventory” in a ﬁarehouse: (a) when the

inventory is primarily distributed outside the ‘state to retail stores of the

_warehouse owner (i.¢., the person seeking the exemption); (b) when the inventory

is primarily distributed to retail stores of an affiliate of such warchouse owner;
and (c) when the inventory is primarily distributed bj means of direct marketing.
o The BTA’s erroncous interpretation of the third e;(cmption category would
“swallow up” and render meaningless the first two kinds of exemptions, ie.,
categories (a) and (b) above. That is, there would be no purpose or effect to the
fitst two categories, if “direct marketing” encompasses distribution of

merchandise to all persons (i.e., whether ultimate consumers or purchasers for
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resaie).

Assuming argaendo that the BTA decision was otherwise reasonable and lawfal,

the BTA err,e& as a matter of fact and law in concluding that Freudenberg met its

affirmative burden of establishing that certain of the purchased tangjble personal

pmi:erty at issue qualified as used or consumed “‘primarily in _stor'mg,

n'ansporting, mailing - or  otherwise handling purchased sales inventory.”

Specifically, the BTA erred by exempting the .following transaction (as listed in

the BTA’s Decision and Order) within the meaning of R.C. 5739.02(B)(42)(3):

Forklift Battery/Charger;

Structural Colmn Protection from C & H Distributors;

460" of 1-inch air line to existing column #18 from Johnson Plumbing,
Heating & AC;

Progressive Billing for Corteco Mezzanine Sprinkler from S A
Comunale Co. Inc.; o

Mamtenance terminals, and manual from Tt empus Systems, Inc
Crown Batteries Charger Stands and Sackett Battery Han from Total
Fleet Solutions; |
Sample-Engine Sales Ford 4.6L F-4 from Parker Powertrain;

Samples 1-0il Ring, oii Seal, O Ring, Water Seal, and O Ring Kit
from Sandusky Toyota Chrysler Plymo from R & D Equipment, Inc.
sample gaskets from Interstate Billing Services;

lU-Steenng Gear Rack 1U Power Steering Pump, 1Y-Engine



Assembly Chevy 350 Motor Parts 2 Piece Rear Main SE, and 1Y-
Engine Assembly ﬁom Fireside Auto Services, Inc.;

Sample-2-Seal Kit-S from Ganley East, inc.;

Saraples, Sa.mpleéfl—Specl Seal Set, Samples -1-Specl Boot, and Rac
from Ganley Mazda; |

~ Sample Gasket Kit from Metro Toyota, Inc.;

Samples~1 Seal Kit Power, 1 Seal kit Housin, Sampies—l -1 Oil Seal
Kit, and 1 Seal Kit RR HS from Zarzour Nissan, Inc.;

4 Samples 2# from Acadia Polymers;

Samples-2 EGR Pipe Kits, SafﬁplesQI Hose Sét, Samples-1 Brake
Hose Clip (multiple), RR Brake Hose, Caskct B 0il Bolt, Samples -1 -
Brake Hose Clip, FR Brake R (multiple), FR Brake L {multiple), Fr
Brake, RR Brake R, Gasket B, Oil Bolt, Samples-Speaker Assy, and
Tweeter from American Honda Motor Co., Inc.;

Samples-1 Renault Piston Kit, and Samples-1 Spx #27602 from ATC
Distribution Group;

Samples 2-Converter Seal Installers, Samples Updater Kits, Hi Perf
Bands, Pump Vane, and Gear Kit Governor from Transtar Industries
Samples-Pan Assy Oil, Samples-Bolt, Samples-1 Resistor Assy-A,
Samples-Retainer Ass’y-é)il, Seal-0il Cra;lks, Gaskets, and Gasket
Reta from Zarzour Nissan, Inc.; |

= - World Samples-2 Trans Seals from Paris Distributors, Inc.;

Appx.7
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= 1-Woild Seal B Samples frém Sandusky Moto:s,. Inc.; and
» Sample 1-Gasket-Cyl, Sample l-Gaskef Tht, and O Ring ELT from
| Sandusky Toyota Chrysler Plymo.
14. Because sales tax exemptions are a matter of legisiétivc grace and in derogaﬁon
of the rights of all other taxpayers, the Board erred in failing to stictly construe

the exemption under R.C. 5739.02(B)(42)() against Freudenberg.
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Ms. Margulies, Mr. Johrendt, and Mr. Dunlap concur.

Through these appeals, appellant challenges two final determinations of the
Tax. Commissioner, both of which érise from business activities conducted at appellant’s
Milan, Ohio facility. In BTA No. 2006-K-1556, the commissioner denied appellant’s
application for a refund of sales tax claimed to have been iUegally or erroneously collected
and paid for the period of January 1, 2001 to December 8, 2004,' wﬁile in BTA No. 2006-K-

1558, the commissioner denied apliellént’s petition for reassessment challenging a use tax

' Through its application, appellant sought a refund of $65,965.22.

EXHIBIT A
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assesstent on its purchases during the period of January 1, 2000 to December 31, 2002 :
We proceed to consider these maiters collectively® upon appellant’s notices of appeal, the
tra'nscrii:ts certificd by the Tax Commissioner pursuant to R.C. 5717.02, the récord of this
board’s hearing,‘ and the pﬁst—hearing written arguments on behalf of the parties. The sole
_ witness to testify at this board’s hearing was Jason E. Meier, the chief financial ofﬁéer for
the Corteco division, appellant’s aftermarket division which oﬁeratcs at the Milan facility.
The parties agree that the majoritﬁ qf the facts involved in thesc appeals are not
in dispute. Although appellant is also a manufacturer of asseroblies which are incorporated
| into automabiles, its Milan facility is used to facilitate its ‘;‘[w]arehousing, purchasing, EE
kitting, *** and distribution of product into the aftermarket of the automobile industry.”
HR. at 14. Initially describing appellant’s purchase and use of several of the individual
. ilems subject to its refund application and the commissioner’s assessment, appelant’s
witness proceeded to discuss its business opertitimw, festifying thét aﬁppellan_t’s customers
| place orders “primarily through electronic means, direct mail, faxes, e-mail, [and] telephone
cofnmurﬁcaﬁ i » H.R. at 14, and that appellant’s kits s_md _subcomponents are “distributed to
the respective customer orders through means of if you want to say regular tfansportation,
Conway, UPS, Federal Express, that type of thing.” H.R. at 15.
Meier then discussed iis customer interactions, indicating that product

sales/distributions are effected ﬂxrough six different “customer chapnels:” (1) Original

2 The use tax assessment in issue, inclusive of preassessment interest, fotaled $107,966.78.

3 Although these appeals were not formally consolidated by this board, they were heard and briefed

collectively. Accordingly, pursuant to Ohio Adm. Code 5717-1-08, they are hereby consolidated for purposes

of resolution. : ‘ )

+ Appellant moved this board to effect various corrections to the original hearing record filed with this board.

Upon review of the proposed corrections, said roquest was ultimately granted with a corrected transcript
_ having been submitted.
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Equiiament (“OE™) Scrvioe—- appellant distributes product kits to the service divisions or
distribution centers of #utomubile fnanufachlrers, ¢.g., Jeep, Ford, and Chrysler, which
| redistn‘ﬁute product kits to' their automobile déaicrships for use in needed repairs; (2)
Retail/Do It Yourself (“DIY™) —kits are sold to individual automotive repair shops which use
the parts pm'chaéed in autdmotivc repair; (3) Professional Engine Rebuilders (“PER”) — kits
or single point bulk items are distributed to companies which -rebuild engines, transmissions
or power st_eéring segments/systems which are then sold to the ultimate market; (4)
Distx:ibutor Subkit — appellant’s “soft kit” is sent to Transtar, a wholesaler and appellant’s
Jargest customer through this cﬁannel, which combines appellant’s soft kit with other hard
parts fdf an overall master transmission kit which is then offered on the market; (5)
Distributor Pass Through — appeliant’s kit. is sold to wholesale dJSttibutors, commonly
exporters, whidh sell the product in its original shapelfonﬁ in their respective countries; and
(6) OE — appellant distributes product to engine manufactarers Which incorporate the items
into finished product, e.g., engines, oil pans, asscmbly systems, etc., which is then sold on
the open marketplace. Relying upon 2003 data, appe]}ant indicated that its Milan facility had
sales totaling approximately $132 million, approximately 16% of which were to 0]110
customers while the remaining $4% of the sales were outside the state. Among its different
customer channels, the majoﬁty of sales, ie., 48%, were made as Distributor Pass Through,
followed by Distributor Subkit at 26% of total sales, OF at 13%, PER at 12%, Retall/DIY at

1%, and OF Service at apparently less than .5%.
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v';_l’ith this general operations background, appellaat claimed a pumber of its

pﬁxchases on which sales tax had been paid or for which use tax had been assessed® were

exempt from the imposition of either sales or use tax. R.C. 5739.02 generally provides:

«For the purpose of providing revenue with which to meet the
sieeds of the state, for the use of the general revenue fund of the

state, for the purpose.

of securing a thorough and efficient

system of common schools throughonut the state, for the purpose

of affording revenues,

in addition to those from general

- property taxes, permitted under constitutional limitations, and
from other sources, for the support of local governmental
functions, and for the purpose of reimbursing the state for the
expense of administering this chapter, an excise fax is hereby
jevied on each retail sale made in this state.”

. Continuing, R-C. 5739.02(B) expressly exempts certain types of {ransactions

from taxaﬁc_m:

«ihe tax does not apply to the following:

Y

«“(42) Sales where the purpose of the purchaser is to do any of

the following:

kEF

%) To use or consume the thing transferred primarily in
storing, transporting, mailing, or otherwise handling purchased

gales inventory in a warchouse, distribution. center, OF similar
facility when the inventory is primarily distributed outside this
state to retail stores of the person who owns or controls the
warchouse, distribution center, of similar facility, to retail stores
of an affiliated group of which that person is a member, or by
means of direct marketing. This division does not apply to
motor vehicles registered for operation on the public highways.
As used in this division, ‘affiliated” group’ has the same
meaning as in division (B)(3Xey of section 5739.01 of the

5 Compleméatary fo the tax imposed o axable sales made within Ohio, R.C. 5741.0%(AX1) levies an excise
tax on “the storage, use, U7 other consumption in this state of tangible personal property e

Appx. 14
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Revised Code and ‘direct marketing’ has the same meaning as
in division (B)(35) of this section.”

| Réféx%ncad in the prcce.ding statute, R.C. 5739.02(B)35) .dcﬁnes ﬁle phrase “direct
marketing” as "‘the. method of selling where consumers orde:'r tangible ‘persanal piopcrty by
United States mail, delivery service, or telecommunication and the vendor delivers or ships
the tangible pe’rsonai property sold to the consumer from a warchbuse, catalogue distribution
ceﬁter, or similar fulfillment facility b..y means of the United States mail, delivery service, of |
common catrier.” |

In each of his final determinations, the Tax Commissioner determined
appellant did not qualify for the exemption allowed by R.C. 5739.0_2(B)(42)G) because ifs
activities did pot constitute “direct markeﬁng.” In reéc.hing this conclusion, the
commissioner feasoned that the definition of direct marketing roust be read in the context of
tho exemption provided for within R.C. 5739.02(B)35):

“The claimant argues that it falls within the purview of R.C.
[5739.02(B)(42)(j)] as a direct marketer.  The claimant
maintzins salés inventory in the facility in question. This
_inventory is primarily distributed outside Ohio. The question
remains whether the claimant’s activities constitute *direct
marketing.” The claimant receives ordets from its customers by
means of the mail, delivery service or telecommunications. The
claimant ships the tangible personal propetty from its
warehouse by means of common camier. The definition of
‘direct marketing’ found in R.C. 5739.02(B)(35)(c), however,
must be read in conjunction with the entirety of the exemption
found at R.C. R.C. 5739.02(B)(35) and cannol be propetly
construed without considering the context of the exemption
therein. :

“R.C. 5937.02(B)(35) provides exemption for certain items for
use in making retail sales and, more specifically, subsection (b)
provides exemption for certain items used in making direct

6 his definition appears in the second paragraph of R.C. 573 9.02(BX35)(c).

5
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_marketing retail sales. Therefore, when the R.C.
[57 39.02(B)42)(j)] exception is construed in pari materia with
the (B)(35) exemption for direct marketers, it is evident that the
exception applies only in the case of retail sales.

«gince the claimant did pot engage in making retail sales, the
claimant could not be engaged in direct marketing. Therefore,
the claimant’s purchases cannot satisfy the requirements of the
warehouse exemption ***.” BTA No. 2006-K-1556, S.T. at 1-
2. ' - '
From the commissioner’s denial of its application for refund of sales tax and its
objections to assessments for use tax, appellant appealed to this board, arguing that the
commissioner’s reading of R.C. 5739.02(B)(42)(j) requiring it to make retail sales in order to
qualify for the exemption is unduly restrictive and not required by the express terms of the
statute. In considering appellant’s appeals, we note that findings made by the Tax

Commissioner are presomptively valid and that an appéllant must demonsirate, ‘with

competent and probative evidence, that such findings are in error. Alcan Aluminum Corp v.

Limbach {1989), 42 Ohio St.3d 121, 124; Federated Dept. Sfores, Inc. v. Lindley (1983), 5

Ohio St.3d 213, 215; Standards Testing Laboratories, Inc. v. Tracy, 100 Ohio St.3d 240,

2003-Ohio-5804; Belgrade Gardens v. Kosydar (1974), 38 Ohio St2d 135; Midwest

Transfer Co. v. Porterfield (1968), 13 Ohio St 24 138. Furthermore, as the court pointed out

1\ Cousino Construction Co. v. Wilkins, 108 Ohio St.3d 90, 2006-Ohio-162, at §11, “[alny

claimed egemption from taxation must be strictly construed,” and the taxpayer ‘must

affirmatively establish his or her right’ to the exemﬁﬁon. Campus Bus Serv. v. Zaino, 98

Ohio St.3d 463, 2003-Ohio-1915, ¥+* §8.”

It appearts uncontroverted that the Milan facility is a warehouse, distribution

center, or similar facility and that appellant’s purchased sales inventory is primarily

6
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disteibuted ontside Ohio by U.S. mail, delivery service, or common carrier, to customers who
have place& ord.ets by U.S. mail, delivery service, or telecommunication. The commissioner

contends, however, that appellant “does not satisfy the direct marketing requirement of R.C.

| 5739.02(B)42)(j) becanse its customers are not <consumers® that are subject to sales and use

tax because they primasily resell the items pm?Chased from Freudenberg *** [and that
appelzant?s] cloims are still barred because a significant majbﬁty of the items requested for
exemption are not used in storing, transporting, mailing, or otherwise handling purchased
sales inventory.” Id. at3.

In advancing the first of these arguments, the commissioner mainteins
appeliant does not satisfy the “direct marketing” definition of RC. 5937.02@)(35),

referenced within R.C. 5739.02(B)42)(), because its sales are not retail sales on which tax

_ is paid by its customers since the personal.property transferred is held for resale, see R.C.

5739.01(E),” and because the purchasers of appeliant’s products are not consumers. We

 disagree.

- The term “consumer” is separately defined for purposes of Ohio’s sales and
use tax chapters, the former Being set forth iﬁ R.C.5739.01:

“As used in this chapter:

“CEEE

“(D)(1) ‘Consumer’ means the person for whom the service is
provided, to whom the iransfer effected or license given by 2
sale is or is to be made or given, to whom the service described
in division (BY3X£) or (i) of this section is charged, or to whom
the admission is granted.”

7 R.C. 5739.04E) defines “retail sale” and «sales at retail,” for purposcs of the excise tax levied by RC.
5039.02 to “inchide all sales, except those in which the purpose of the consumer is io resell the thing

transferred or benefit of the service provided, by a person engaging in business, in the form in which the same
is, or is to be, received by the person.”
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With rospect fo use tax, the term is defined in R.C. 5741.01 & follows:

« A used in this chapter:

sk

“(F) ‘Consumer’ means any person who has purchased tangible
personal property or has been provided a service for storage,
use, or other consurption of benefit in this state. *‘Consumer’
 does not include a person who receives, without charge,

tangible personal property ora service.”

th“&ﬁlstanding the cmnﬂﬁssionér’s api)arent copcession that appellant’s
customets fall within these definitions, he nevertheless cites to dictionary definitions and
Ohio’s general statutory framework, i.e., R.C. 5739.03(A) and R.C. 5741.02(B)," to surmise
that becanse it is the intent to impose tax upon “end usefs,” the deﬁnition of “consumer”
must necessarily exclude persons who purché.se stems for resale. As a coroliary f0 this
argument, the conmﬁss‘ianer insisis that the person engagedﬂ in direct marketing must make
retail sales, In essence, the commissioner reads the direct marketing exemption 0
encompass only entities which market directly to the ultimate consumer who pays tax on
| such transactions. However, the preéeding stattes impose no such requirements and we arc
jmwilling to engage in stamtory_coristruction to intetject such words where the language of

the stafute is plain and unambiguons.’

e —

3 R . 5739.03(A) provides that “the tax i by or pursuant fo section 5739.02 x4 of the Revised Code
shall be paid by the consumer 10 the vendor, and each vendor shafl collect from the consumer, as a trustee for
the state of Obio, the full and exact amount of the fax payable on each taxable sale *** while RC.
5741.02(B) provides that “le]ach consumiet, storing, using, or otherwise consuming in this state sangible
personal property or realizing in this state the benefit of any service provided, shall be Yiable for the tax, and
such liability sball not be extinguished until the tax has been paid o fhis state,” The comaissioner asserts
these provisions “demonstrate that the meaning of ‘consumey” is two fold: (1) the consumer is the person who
receives the benefit of the item purchased and (2) is the persan that pays the tax.” Appellce’s briefat 8.

9 As poted in R:C. 5739.01(E), even though a purchase muy be excepted from tax, @ person may still
constitute a “consumer.”’ .
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Having cqncluded that the natare of appéllant’s operations at its Milan fgcility
- does not élone disqualify it from seeking excmption for its purchases pursuant to R.C.
5739.02(B)(4ﬁ)(j), we next consider whether ‘appellant has demonstrated such purchases
‘were “useld] or consuhle[d] #*% primarily in storing, transporting, mailing, or otherwise
handiing purchésed sales inventory[.]” In its brief, appclianf notes that thc.taxable status of
several items is no longer in issue.'® |

During this board’s hearing, Meier testified regarding several purchases for
which a refun{i of sales tax was requested and for which use tax was assessed, generally

described below:

BTA No, 2006-X-1556" .

s Tayota Standup Reach Truck Monthly Rental - a fork lift which is used to refrieve
product stored at upper levels at different stations within the Milan facility

« Toyota Order Picker Monthly Rental —a platform that employees can use (o access

' product stored af various levels within the facility

o Guidance Wire for Toyota Order Picker — wiring imbedded into comcrete which
receives/iransmits the signal from the Toyota Order Picker and allows it to safely
move on a delineated path to its destination : ,

‘e Toyota Sit Down Rider CB and Toyota Forklift Monthly Rental — standard forklifts
used to handle material and inventory associated with appellant’s end prodact

18 oonceding it failed to meet jts burden of proof under the claimed statutory basis for exemption, appellant
withdrow its claim for refund for taxes paid with respect to a 2002 Industrial Cleaner. See BTA No. 2006-K-
1556, 5.T. at 37. It also withdrew its objections to several purchases on which use tax was assessed described
in worksheets as install water tap & supply for emer shower & eyewash, canried soda, box coffee filters,
smowing of woods, L & BLDG Supplies T-maintenance kit, cartridge assembly-negative, , invoice for 25%
Lewco sales order, Ward's motor vehicle data boak, Seeing the Whole, McMillian Dictionary, Zig, Ziglar &
Gr. Leaders Quotes, Warehouse Systems & the Supply Chaisi, and walout finish award plaques. See BTA
No. 2006-K-1558, S.T. at 9, 11-12, 16, 13-2L. Appellant also withdrew its objections to assessments on
- credit card purchases made by its employees Kay Ziles, an employee in sourcing purchasing, and Todd
Gilbert, an employee jnvolved in sales in OES, whose duties were admittedly sepasate and distinet from the
claimed exemption, Ses Appelant’s briefat 17-21. :
N p+ the outset of Meier’s direct examination regarding the various purchases, counsel noted his reason for
eliciting testimony with respect to purchases jdentified in BTA No. 2006-K-1556, 8.T.34-37: “For the record,
since this is part of the Statutory Transcript, the Statutory Transoript will show that this was part of the list of
invoices and purchases and the amount of sales tax paid to the vendor on those purchases on the refund
application, Pages 18 through 34 are basically repeats of monthly invoices for the same equipment. So Iam
going to focus on Pages 34 through 37 because if we — from that point forward, uh, we will actually have a
description for each piece of equipment.” H.R. at 18.

9
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e Forklift Battery/Charger and Guidance Wite — the battery charger element used to
majntain a charge i battery operated forklifts and guidance wires imbedded into:
concrete which receives/iransmits signals allowing particular forklifts to move to
designated inventory ocations _

e Upright Lift Truck - similar in function and use to the Toyota Standup Reach Truck

o Toyota Walkie Rider Pallet Truck Monthly Rental — self-propelled material-handling
equipment used for moving paliets of inventory a few inches above the ground

BTA No. 2006-K-1558"
e C & H Distributors: Structural Column Protection —a round fiberglass protection
" device attached to key load bearing, walls/inventory racks to protect both the
walls/inventory racks and inventory itself from damage from forklifts
Johnson Plumbing, Heating & AC: Ran 460" of 1-inch air line to existing column #18
— the former is a compressed air line used to operate pneuruatic equipment, €.g.,
socket gun, within the Milan facitity which serves to keep inventory handling
 equipment, €.8. forklifts, operational™
§ A Comunate Co. Inc.: Progressive Billing for Corteco Mezzanine Sprinkler —upper
and lower level spinkler system required by fire code and serves to protect
product .

» Siemens Dematic Corp.: Conveyor Equipment/Bquip & Services 30%/24% for Pick
Modul — & conveyor system within @ master picking module that provides for
retrieval of individual inventory components

s Tempus Systems Inc.: Timeclock, -Maintenance, Terminals, Manual — uvsed by
warehousing employees

o Total Fleet Solutions: Wire Guidance System and Instaltation; Crown Batteries
Charger Stands, Sackett Battery Han - associated with above-referenced guidance
wires and batteries '

« MT Business Technologies, Inc.: Monthly Maintenance Contract 423264 & Copies —
a copy machine and associated maintenance contract believed to be in the
customer service department : _

e Headsets, Inc.: 2-GN Netcom 2100 Series Flex-Binaural Flex Headsets w/ Noise
Canc — required communication devices used by customer service and war¢house
personnel ‘

e Nn Wave Technology Inc.. 19" Rack Blank Filler, 14" Wire Management;
Fmergency Phone Hookup & Wire New Locations 50% — uncertain but involves
recabling/networking of customer service department ' : _

o. R&D Equipment Inc.: 12-Shelf Brackets; Parker Powertrain: Sample-Engine Sales
Ford 4.6L F-4; Sandusky ‘Toyota Chrysler Plymo: Samples 1-0il Ring, Oil Seal,
O Ring, Water Scal, O Ring Kit — presumably involved in purchasing of product

2 counsel directed the witness’ attention to page S.T. 9 through 23 where individual line ftems identify the
vendos and offer a brief deseri ;on of the associated purchase.

. 1 Appellant’s objection to an additional purchase from Johnson Plumbing, Heating & AC, i.e., install water
tap & supply for emer shower & eyewash, was withdrawn. See fo. 10.
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used to create shadow boards/visual aids™ to ensure that the respective operators
 onthe assembly line are including the correct products in a product kit

¢ Homberger Trucking Co.: 3 Trailers Rental X 125.00, 3 Trailers Rental X 125.00, and
7 Trailers Rental X 125.00; 1 3 Trailer Rental X 62.50; and G Edward Wikel
Inc.: Storage Trailers spotted at Milan Fagcility Monthly Rental Charge - rental of
trailers where appellant’s inventory/finished product was temporarily stored

_ during a transition between layouts of appellant’s Milan facility

o Interstate Billing Service: Sample Gaskets - believed to relate o sample used in the

: construction of shadow board _

« Fireside Auto Services, Inc.. 1U-Steering Gear Rack, IU Power Steering Pump, 1Y-
Engine Assembly Chevy 350 Motor for Parts 2 Piece Rear Main SE, 1Y-Engine
Assembly; Ganley East, Inc.: Samples-2-Seal Kit-8, The Invoice Not Attached to
Check #077501; Ganley Mazda: Samples-, Samples-1-Specl Seal Set, Samples-1-
Specl Boot, Rac; Metro Toyota, Inc: Sample Gasket Kit ; Zarzour Nissan Ine:
Samples-1 Seal Kit Power, 1 Seal kit Housin, Samples-1-1 Oil Seal Kit, 1 Seal
Kit RR HS —all samples purchased for shadow board and quality control systems

o Acadia Polymers: 4 Samples 2#; American Honda Motor Co Inc: Samples-2 EGR
Pipe Kits, Samples-1 Hose Sef; Samples-1 Brake Hose Clip, RR Brake Hose,
Gasket B Oil Bol, Samples-1 Brake Hose Clip, FR Brake R, Samples-1 Brake
Hose Clip, FR Biake L, Samples-! Brake Hose Clip, FR Brake, Samples-1 Brake
Hose Clip, RR Brake R, Samples-1 Brake Hose Clip, FR Brake L, Samples-1
Brake Hose Clip, Gasket B, Oil Bolt, Samples-Speaker Assy, Tweeter — samples
purchased for production, quality service, and shadow board -

o ATC Distribution Group: Samples-1 Renault Piston Kit, Samples-1 Spx #27602 -

' respective samples relating to appellant’s quality systems and shadow boards

e Transtar Industries: Samples 2-Converter Seal Installers, Samples Update Kits, Hi
Perf Bands, Pump Vane, Gear Kit Goversor; Zarzour Nissan, Inc; Samples-Pan
Assy Oil, Samples-Bolt, Samples-1 Resistor Assy-A, Samples-Retainer Assy-Oil,
Seal-Oil Cranks, Gaskets, Gasket Reta; Parts Distributors, Inc: World Samples-2
Trans Seals; Sandusky Motors Inc: 1-World Seal B Samples; Sandusky Toyota
Chrysler Plmo: Sampie 1-Gasket-Cyl, Sample 1-Gasket Thr, O Ring ELT ~
samples relating to appellant’s quality systems and shadow boards

e Ford Motor Company: Transparencies for Car & Truck Text & Tlus, Vol #11 Cross

- © Ref Lis ~ described as a data reference for sales, direct marketing for specific
customer

o ICX Corporation: Total Fleet Solutions, Holland Toyota Picker Invoice has no Tax
PD; Total Fleet Solutions Inc. ~ Milan Monthly Maintenance Bill for Phases 1&1
(Lifts, Pickers, Eitc) —~ maintenance costs on material handling equipment, ie.,
Toyota Picker, previously referenced

1 Moier testified that his testimony would be the same for references made throughout the assessment to
samples.

11
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Also included among those purchases on which use tax wes assessed wete
number of items acquired by sevex_'al of appellant’s employees”’ using corpany-issued credit
cards. Although Meier was unable 1o testify regarding the precise nature of usé of such
jtems purchased, appeliant nevertheless posits that “since each employee was govemned by
corporate policy in making these credit card purchases, tlie fact that a particular employee’s

" card was charged with a purchase supports the inference that e'mployee credit card purchases
were for those purposes — and dnly for those purposes — for which corporate palicy permitted
that employee to use the corpora;te_ credit card.” Appeilant’s brief at 20.

| The Supreme Coutt has hold that this boatd is to be accorded wide latitude in -
determmmg the weight to be given evidence presented by parties to an appeal and the
credibility of witnesses who appear before us. Cardinal Fed. S. & L. Assn, v. Bd. of Revision |
~ (1975), 44 Ohio St.2d 13. Ne’fertheless, in considering the evidence offered by appeliant in
support of its appeals, we must remain cognizant of those deci’s.ioﬁs directing that “[s]tatutes
relating to exemption or exception from taxation are to be strictly cons‘ti‘ucd, and one
claiming such exemption of exoépﬁOn must affirmatively establish his right thea:cto;" Natl.
Tube Co. v. Glander (1952), 157 Ohio St. 407, paragraph two of the syllabus.

We find Meier sufficiently knowledgeable regarding several of the contested
purchases, and t.hat appellant’s poxchases associated with its Toyota Standup Reach Truck,
Toyota Sit Down Rider CB, Toyota Forklift, Upright Lift Truck, Toyota Walkic_Ridcr Paliet
Track, and Forklift Battery/Chaxger and Guidance Wire fall within the requested exemption

in that they are used in storing, transporting, and haﬁdling appellant’s product and inventory

15 These employees included John Wozniak, who works in the product design department, Tammy Jones, who -
is part of the customer service group, Tomy Darr, 2 product technician, Ryan Rostetter, a product design

12
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within its warehousing operations. ,_As for the purchasés which were the subject of use tax
assessment discussed by Meier, we find the purchases of items incorporated into visual
demonstration B‘oards, ie., _“sample,” qualify for exeﬁption as ﬂ_zey are used to provide

illusiration to appellant’s assembly line employees as well as its quality control personnel té
ensﬁre the correct individual components are included within specific product kits. We also
agrec that qualifying for exempﬁon as storing, transpox:ting, or handling, are the
aforementioned column protection devices, comprcésed a1r lines, sprinkler an& conveyor
systcﬁm, guidance wires and batteries;, maintenance costs .associated with its Toyota truck,
pickers, etc., and the temporary storage trailers.

We do not find appellant’s purchases associated vﬁith its warchouse time clock
or the trapsparencies, the use of the latter being uﬁclear, fall within R.C. 5739.02(B)(42)())-
While we acknowledge the telecommunications component upon which eligibility for the
exemption is conditioned, exemption is only'accordedlitems. used in “storing, transporting,
mailing, ot otherwise handling” inventory, so we atc unable to extend the exemption to items
apparently acquired for use, which Meier was capable of testifying to at best only generally,
in its customer service department, i.e., copy mgchine, recabling/networking, and headsets.
We find overly speculative and unsupported appeflant’s suggestion that we accept Meier’s
swecping conclusion that merely because an employee works ina particular division and
. uses 2 cqrpofate-issued credit card, then all of his/her purchases must necessarily have been
used in an exempt manner. In the absence of the testimony of individuals personally familiar
with such txansactions, we cannot assume they are exempt.

Footnote contd.

engineer, Brian (Bill) Cook, who works in the information techaology department, Mary Janoe Uther, who also
works in the information technology department, and Paula Rice, who woiks in the quality department.

13
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| ﬁased upon the faregoing, we find appellant’s argaments to be well-taken in
part,-remlting in oﬁr dccisioh today to affim in part and reverse in part the commissioner’s
final determinations. It is the order éf this board that these matfers be remanded to the
| cqnmlissioner with instructions to' grant 'appgllaut‘.s application for refund as noted herein
and to adjust the amount of nse tax .assessment -ﬁnd preassessment fnterest previously

assessed consistent with the preceding discussion.

ohiosearchinybia : _
7 i " Thereby certify the foregoing to be a true
: . and complete copy of the action taken by
the Board of Tax Appeals of the State of
Chio and entered upon its joutnal this day,
with respect to the captioned matter.

14
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§ 5717.04, Appeal from decision of board of tax appeals to supreme court; parties who may appeal

The proceeding to obtain a reversal, vacation, or medification of a decision of the board of tax appeals shall be by
appeal to the supreme court or the court of appeals for the county in which the property taxed is situate or in which the
taxpayer resides. If the taxpayer is a corporation, then the proceeding to cbtain such reversal; vacation, or modification
shall be by appeal to the supreme court or to the court of appeals for the county in which the property taxed is situate, or
the county of residence of the agent for service of process, tax notices, or demands, or the county in which the corpora-
tion has its principal place of business. In ali other instances, the proceeding to obtain such reversal, vacation, or modi-
fication shall be by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of revision may be insti-
tuted by any of the persons who were parties to the appeal before the board of tax appeals, by the person in whose name
the property involved in the appeal is listed or sought to be listed, if such person was not a party to the appeal before the
board of tax appeals, or by the county auditor of the county in which the property involved in the appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final determinations by the tax commis-
sioner of any preliminary, amended, or final tax assessments, reassessments, valuations, determinations, findings, com-
putations, or orders made by the commissioner may be instituted by any of the persons who were parties to the appeal or
application before the board, by the person in whose name the property is listed or sought to be listed, if the decision
appealed from determines the valuation or liability of property for taxation and if any such person was not a party to the
appeal or application before the board, by the taxpayer or any other person to whom the decision of the board appealed
from was by law required to be sent, by the director of budget and mapagement, if the revenue affected by the decision
of the board appealed from would accrue primarily to the state treasury, by the county auditor of the county to the undi-
vided general tax funds of which the revenues affected by the decision of the board appealed from would primarily ac-
crue, or. by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the board
may be instituted by any of the persons who were parties to such appeal or application before the board, by any persons
to whom the decision of the board appealed from was by law required to be sent, or by any other person to whom the

board sent the decision appealed from, as authorized by section 5717.03 of the Revised Code.

Such appeals shall be taken within thirty days after the date of the entry of the decision of the board on the journal of
its proceedings, as provided by such section, by the filing by appellant of a notice of appeal with the court to which the
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appeal is taken and the board. If a timely notice of appeal is filed by a party, any other party may file a notice of appeal
within ten days of the date on which the first notice of appeal was filed or within the time otherwise prescribed in this
section, whichever is later. A notice of appeal shall set forth the decision of the board appealed from and the errors

_ therein complained of. Proof of the filing of such notice with the board shall be filed with the court to which the appeal
is being taken. The court in which notice of appeal is first filed shall have exclusive jurisdiction of the appeal.

In all such appeals the tax commissioner or all persons to whom the decision of the board appealed from is required
by such section to be sent, other than the appellant, shall be made appellees. Unless waived, notice of the appeal shall be

served upon all appellees by certified mail. The prosccuting attorney shall represent the county auditor in any such ap-
" peal in which the auditor is a party. o '

The board, upon written demand filed by an appellant, shail within thirty days after the filing of such demand file with
the court to which the appeal is being taken a certified transcript of the record of the proceedings of the board pertaining
to the decision complained of and the evidence considered by the board in making such decision. '

If upon hearing and consideration of such record and evidence the court decides that the decision of the board ap-
pealed from is reasonable and lawful it shall affirm the same, but if the court decides that such decision of the board is
unreasonable or unlawful, the court shall reverse and vacate the decision or modify it and enter final judgment in accor-
dance with such modification. '

The clerk of the court shall certify the judgment of the court to the board, which shall certify such judgment to such
public officials or take such other action in connection therewith as is required to give effect to the decision. The "tax-
payer" includes any person required to return any property for taxation. '

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on questions of law, as
in other cases. _

HISTORY:

GC § 5611-2; 107 v 550; 116 v 104(123), § 2; 118 v 344(355); 119 v 34(49); Bureau of Code Revision, 10-1 -53;
125 v 250 (Eff 10-2-53); 135 v S 174 (Eff 12-4-73); 137 v H 634 (Eff 8-15-77); 140 v H 260 (Eff 9-27-83); 142vH
731, Eff 10-5-87; 153 vH 1, § 101.01, eff. 10-16-09.
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§ 5739.01. Definitions

As used in this chapter:'

(A) "Person” includes individuals, receivers, assignees, trustees in bankrupicy, estates, firms, partnerships, asso-
ciations, joint-stock companies, joint ventures, clubs, sacieties, corporations, the state and its political subdivisions, and
combinations of individuals of any form.

(B) "Sale" and "selling" include all of the following transactions for a consideration in any manner, whether abso-
lutely or conditionaty, whether for a price or rental, in money or by exchange, and by any means whatsoever:

(1) All transactions by which title or possession, or both, of tangible personal property, is or is to be transferred,
or a license to use or consume tangible personal property is or is to be granted;

(2) All transactions by which lodging by a hotel is or is to be furnished to transient guesfs;
(3) All transactions by which: '

(a) An item of tangible personal property is or is to be repaired, except property, the purchase of which would
not be subject to the tax imposed by section 5739.02 of the Revised Code,

(b) An.item of tangible personal property is or is to be installed, except property, the purchase of which would
" not be subject to the tax imposed by section 5739.02 of the Revised Code or property that is or is to be incorporated into
and will become a part of a production, transmission, transportation, or distribution system for the delivery of a public
utility service;

{c) The service of washing, cleaning, waxing, polishing, or painting a motor vehicle is or is to be fumished;

(d) Until August 1, 2003; industrial laundry cleaning services are or are to be provided and, on and after Au-
gust 1, 2003, laundry and dry cleaning services arc or are to be provided; ’

{e) Automatic data processing, computer services, or electronic information services are or are to be provided -
for use in business when the true object of the transaction is the receipt by the consumer of automatic data processing,
computer services, or electronic information services rather than the receipt of personal or professional services to
which automatic data processing, computer services, or electronic information services are incidental or supplemental.
Notwithstanding any other provision of this chapter, such transactions that occur between members of an affiliated
group are not sales. An "affiliated group” means two or more persons related in such a way that one person owns or
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controls the business operation of another member of the group. In the case of corporations with stock, one corporation
owns or controls another if it owns more than fifty per cent of the other corporation's common stock with voting rights.

" (f) Telecommunications service, including prepaid calling service, prepaid wireless calling service, or ancil-
lary service, is or is to be provided, but not including coin-operated telephone service;

(g) Landscaping and lawn care service is ot is to be provided;
(h) Private investigation and security service is of is to be provided;

(©) Information services or tangible personal property is provided or ordered by means of a niné hundred tele-
phone call; .

(j) Building maintenance and janitorial service is or is to be provided;

(k) Employment service is or is to be provided; '

(1) Employment placement service is or is 1o be provided;

(m) Exterminating service is or is to be provided;

(n) Physical fitness facility service is or is to be provided;

(o) Recreation and sports club service is or is to be provided;

(p) On and affer August 1, 2003, satellite broadcasting service is or is to be provided;

o {q) On and after August 1, 2003, personal care service is or is to be provided to an individual. As used in this
division, "personal care service" includes skin care, the application of cosmetics, manicuring, pedicuring, hair removal,
tattooing, body piercing, tanning, massage, and other similar services. "Personal care service” does not include a service
provided by or on the order of a licensed physician or licensed chiropractor, or the cutting, coloring, or styling of an

. individual's hair. ‘ '

(r) On and after August 1, 2003, the transportation of persons by motor vehicle or aircraft is or is to be pro-
vided, when the transportation is entirely within this state, except for transportation provided by an ambulance service,
by a transit bus, as defined in section 5733, 01 of the Revised Code, and transportation provided by a citizen of the
United States holding a certificate of public convenience and necessity issued under 49 U.S.C. 41102;

{s) On and after August 1, 2003, motor vehicle towing service is or is to be provided. As used in this division,
"motor vehicle towing service" means the towing or conveyance of a wrecked, disabled, or iliegally parked motor vehi-
cle. . ‘

(t) On and after August !, 2003, snow removal service is oristo be proﬁded. As used in this division, "snow
removal service" means the removal of snow by any mechanized means, but does not include the providing of such ser-
vice by a person that has less than five thousand dollars in sales of such service during the calendar year.

() Electronic publishing service is oris to be provided to a consumer for use in business, except that such
transactions occurring between members of an affiliated group, as defined in division {B)3)Xe) of this section, are not
sales. '

(4) All transactions by which printed, imprinted, overprinted, lithographic, multilithic, blueprinted, photostatic,
or other productions or reproductions of written or graphic matter are or are to be furnished or transferred;

(5) The production or fabrication of tangible personal property for a consideration for copsumers who furnish
either directly or indirectly the materials used in the production of fabrication work; and include the furnishing, prepar-
ing, or serving fora consideration of any tangible personal property consumed on the premises of the person furnishing,
preparing, or serving such tangible personal property. Except as provided in section 5739.03 of the Revised Code, a con-
struction contract pursuant to which tangible personal property is or is to be incorporated into a structure or improve-
ment on and becoming a part of real property is not a sale of such tangible personal property. The construction conirac-
tor is the consumer of such tangible personal property, provided that the sale and installation of carpeting, the sale and
installation of agricultural land tile, the sale and erection or installation of portable grain bins, or the provision of land-
scaping and lawn care service and the transfer of property as part of such service is never a construction contract.

As used in division (BX5) of this section:
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(a) "Agricultural land tile" means fired clay or concrete tile, or flexible or rigid perforated plasuc pipe or tub-
mg, incorporated or to be incorporated into a subsurface drainage system appurtenant to land used or to be used directly
“ in production by farming, agriculture, horticulture, or floriculture. The term does not include such materials when they

are or are to be incorporated into a drainage system appurtenant to a building or structure even if the building or struc~
ture is used or to be used in such production.

(b) "Portable grain bin" means a structure that is used or to be used by a person engaged in farming or agricul-

fure to shelter the person's grain and that is designed to be disassembled without significant damage to its component
parts.

(6) All transactions in which ali of the shares of stock of a closely held corporation are transfcrfed, if the corpo-
ration is not engaging in business and its entire assets consist of boats, planes, motor vehicles, or other tangible personal
property operated primarily for the use and enjoyment of the shareholders;

(7) All transactions in which a warranty, maintenance or service contract, or similar agreement by which the

vendor of the warranty, contract, or agreement agrees to repair or maintain the tangible personal property of the cor-
sumer is or is to be provided;

(8) The transfer of copyrighted motion picture films used solely for advertising purposes, except fhat the trans-
fer of such films for exhibition purposes is not a sale;

(9) On and after August 1, 2003, all transactions by which tatfgib]e personal property is or is to be stored, ex-
cept such property that the consumer of the storage holds for sale in the regular course of business;

(10) Ali transactions in which "guaranteed auto protection” is provided whereby a person promises to pay to the
consumer the difference between the amount the consumer receives from motor vehicle insurance and the amount the
consumer owes to a person holding title to or a lien on the consnmer's motor vehicle in the event the conpsumer's mo-

tor vehicle suffers a total loss under the terms of the motor vehicle insurance policy or is stolen and not recovered, if the
protection and its price are included in the purchase or lease agreement.

(11) (a) Except as provided in division (B)(11)(b) of this section, on and after October 1, 2009, alt transactions
by which health care services are paid for, reimbursed, provided, delivered, arranged for, or otherwise made available
by a medicaid health insuring corporation pursnant to the corporation's contract with the state.

{b) If the centers for medicare and medicaid services of the United States department of health and human
services determines that the taxation of transactions described in division (B)X11)(a) of this section constitutes an im-
permissible health care-related tax under section 1903(w) of the "Social Security Act," 49 Stat. 620 (1933), 42 US.C.
1396b(w), as amended, and regalations adopted thereunder, the director of job and family services shall notify the tax
comumnissioner of that determination. Beginning with the first day of the month foliowing that notification, the transac-
tions described in division (B}(11)(a) of this section are not sales for the purposes of this chapter or Chapter 5741. of the
Revised Code. The tax commissioner shall order that the collection of taxes under sections 5739.02, 5739.021
[5739.02.1], 5739.023 {5739.02.3], 5739.026 {5739.02.6], 5741.02, 5741.021 [5741.02.1], 5741.022 [5741.02.2], and
5741.023 [5741.02.3] of the Revised Code shall cease for transactions occurring on or afier that date.

Except as provided in this section, "sale” and "selling” do not include transfers of interest in feased property
where the original lessee and the terms of the original lease agreement remain unchanged, or professional, insurance, or

personal service transactions that involve the transfer of tangible personal property as an inconsequential element, for
-which no separate charges are made.

(C) "Vendor" means the person providing the service or by whom the transfer effected or license given by asale
is or is to be made or given and, for sales described in division (B)}(3)(i} of this section, the telecommunications service
vendor that provides the nine hundred telephone service; if two or more persons are engaged in business at the same

place of business under a single trade name in which all coliections on account of sales by each are made, such persons
shall constitute a single vendor.

Physicians, dentists, hospitals, and veterinarians who are engaged in Selling tangible personal property as received
from others, such as eyeglasses, mouthwashes, dentifrices, or similar articles, are vendors. Veterinarians who are en-

gaged in transferring to others for a consideration drugs, the dispensing of which does not requlre an order of a licensed
: vetennarlan or physician under federal law, are vendors.
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(D) (1) "Consumer" means the person for whom the service is provided, to whom the transfer effected or license

given by a sale is or is to be made or given, to whom the service described in division (B)3)(f) or (1) of this section is
charged, or to whom the admission is granted. : S

(2) Physicians, dentists, hospitals, and blood banks operated by nonprofit institutions and persons licensed to practice
veterinary medicine, surgery, and dentistry are consumers of all tangible personal property and services purchased by them
in connection with the practice of medicine, dentistry, the rendition of hospital or blood bank service, or the practice of

. yeterinary medicine, surgery, and dentistry. In addition to being consumers of drugs administered by them or by their
assistants according to their direction, yeterinarians also are consumers of drugs that under federal law may be dispensed

only by or upon the order of a licensed veterinarian or physician, when transferred by them to others for a consideration to
provide treatmment to animals as directed by the veterinarian. ’

(3) A petson who performs 2 facility management, or similar service contract for a contractee is a consumer of all
tangible personal property and services purchased for use in connection with the performance of such contract, regardless of

whether title to any such property vests in the cenfraciee. The purchase of such property and services is not subject to the
exception for resale under division (E)(1) of this section. ' :

(4) (a) In the case of a person who purchases printed matter for the purpose of distributing it or having it distributed to the
publicortoa designated segment of the public, free of charge, that person is the consumer of that printed matter, and the
purchase of that printed matter for that purpose is a sale. '

~(b) In the case of a person who produces, rather than purchases, printed matter for the purpose of distributing it or

having it distributed to the public orto a designated segment of the public, free of charge, that person is the consumer of all

_ tangible personal property and services purchased for use or consumption in the production of that printed matter. That
person is not entitled to claim exemption under division (B)(42)(D) of section 5739.02 of the Revised Code for any material

incorporated into the printed matter or any equipment, supplies, or services primarily used to produce the printed matter.

{c) The distribution of printed matter to the public or to a designated segment of the public, free of charge, is nota sale
to the members of the public to whom the printed matter is distributed or to any persons who purchase space in the printed
matter for advertising o other purposes.

(5) A person who makes sales of any of the services listed in division (B)(3) of this section is the consumer of any

tangible personal property used in performing the service. The purchase of that property is not subject to the resale exception
under division (E)(1) of this section.

(6) A person who engages in highway transportation for hire is the conéumer of alt packaging materials purchased by

that person and used in performing the service, except for packaging materials sold by such person in a transaction separate
from the service.

(7) In the case of a transaction for health care services under division (B)(11) of this section, a medicaid health insuring
corporation is the consumer of such services. The purchase of such services by a medicaid health insuring corporation is not

subject to the exception for resale under division (EX1) of this section or to the exemptions provided under divisions (B)(12),
(18), (19), and (22) of section_5739.02 of the Revised Code.

(E) "Retail sale" and "sales at retail” include all sales, except those in which the purpose of the consumer is to resell the

thing transferred or benefit of the service provided, by a person engaging in business, in the form in which the same is, or is
to be, received by the person.

(F) "Business” includes any activity engaged in by any person with the object of gain, benefit, or advantage, eithér direct or
indirect. "Business" does not include the activity of a person in managing and investing the person’s own funds.

(€] “Engaging in business" means commencing, conducting, or continuing in business, and liquidating a business when the
Tiquidator thereof holds itself out to the public as conducting such business. Making a casual sale is not engaging in business.

0 (1)_(aj *Price," except as provided in divisions (H)(2), (3), and (4) of this section, means the total amount of
consideration, including cash, credit, property, and services, for which tangible personal property or services are sold, leased,
or rented, valued in money, whether received in money or otherwise, without any deduction for any of the following:
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(i) The vendor's cost of the property sold;

(ii) The cost of materials used, labor or service costs, interest, losses, all costs of transportation to the ven-

dor, all taxes imposed on the vendor, including the tax imposed under Chapter 5751. of the Revised Code, and any other
expense of the vendor; ’

(iii) Charges by the vendor for any services necessary to complete the sale;

(iv) On and after August 1, 2003, delivery charges. As used in this division, "delivery charges" means
charges by the vendor for preparation and delivery to a location designated by the consumer of tangible personal prop-
erty or a service, including transportation, shipping, postage, handling, crating, and packing.

{v) Installation charges;
(vi) Credit for any trade-in.

(b) "Price" includes consideration received by the vendor from a third party, if the vendor actually receive
the consideration from a party other than the consumer, and the consideration is directly related to a price reduction or
discount on the sale; the vendor has an obligation to pass the price reduction or discount through to the consumer; the
amount of the consideration attributable to the sale is fixed and determinable by the vendor at the time of the sale of the
item to the consumer; and one of the following criteria is met:

(i) The consumer presents a coupon, certificate, or other document to the vendor to claim a price reduction
or discount where the coupon, certificate, or document is authorized, distributed, or granted by a third party with the.
understanding that the third party will reimburse any vendor to whom the coupon, certificate, or document is presented;

(i) The consumer identifies the consumer's self to the seller as amember of a group or organization enti-

tled to a price reduction or discount. A preferred customer card that is available to any patron does not constitute mem-
bership in such a group or crganization. :

(iiii) The price reduction or discount is identified as a third party price reduction or discount on the invoice
received by the consumer, or on a coupon, certificate, or other document presented by the consumer.

(c) "Price" does not include any of the following:

(i) Discounts, including cash, term, or coupons that are not reimbursed by a third party that are allowed by a
vendor and taken by a consumer on a sale;

(i) Interest, financing, and Cérrying charges from credit extended on the sale of tangible personal property
or services, if the-amount is separately stated on the invoice, bill of sale, or similar document given to the purchaser;

(iii) Any taxes legally imposed directly on the consumer that are separately stated on the invoice, biil of
sale, or similar document given to the consumer. For the purpose of this division, the tax imposed under Chapter 5751.
- of the Revised Code is not a tax directly on the consumer, even if the tax or a portion thereof is separately stated.

(iv) Notwithstanding divisions (H)(1 Xb)(i) to (iii) of this section, any discount allowed by an automobile
manufacturer to its employee, or to the employee of a supplier, on the purchase of a new motor vehicle from a new mo-
tor vehicle dealer in this state. :

_ (2) In the case of a sale of any new motor vehicle by a new motor vehicle dealer, as defined in section 4517.01
of the Revised Code, in which another motor vehicle is accepted by the dealer as part of the consideration received,

“price" has the same meaning as in division (H)(1} of this section, reduced by the credit afforded the consumer by the
dealer for the motor vehicle received in trade.

(3) In the case of a sale of any watercraft or outboard motor by a watercraft dealer licensed in accordance with
section 1547.543 [1547.54.3] of the Revised Code, in which another watercraft, watercraft and trailer, or outboard mo-
tor is accepted by the dealer as part of the consideration received, "price" has the same meaning as in division (H)(1) of
this section, reduced by the credit afforded the consumer by the dealer for the watercraft, watercraft and trailer, or out-
board motor received in trade. As used in this division, "watercraft” includes an outdrive unit attached to the watercrafi.

(4) In the case of transactions for health care services under division (B)(11) of this section, "price” means the
amount of managed care premiums received each month by a medicaid health insuring corporation.
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() "Receipts” means the total amount of the prices of the sales of vendors, provided that cash discounts aliowed
and taken on sales at the time they are consummated are not included, minus any amount deducted as a bad debt pursu-
ant to section 5739.121 [5739.12.1] of the Revised Code. "Receipts” does not include the sale price of property returned
or services rejected by consumers when the full sale price and tax are refunded either in cash or by credit. :

()} "Place of business” means any locatiori at which a person engages in business.

(K) "Premises” includes any real property or portion thercof upon which any person engages in selling tangible
personal property at retail or making retail sales and also includes any real property or portion thereof designated for, or
devoted to, use in conjunction with the business engaged in by such person.

(L) "Casual sale” means a sale of an item of tangible personal property that was obtained by the person making
the sale, through purchase or otherwise, for the person's own use and was previously subject to any state's taxing juris-
diction on its sale or use, and includes such items acquired for the seller's use that are sold by an auctioneer employed
directly by the person for such purpose, provided the location of such sales is not the auctioneer's permanent place of
business. As used in this division, "permanent place of business” includes any location where such auctioneer has con-
ducted more than two auctions during the year.

(M) "Hotel" means every establishment kept, used, maintained, advertised, or held out to the public to be a place
where sleeping accommodations are offered to guests, in which five or more rooms are used for the accommodation of

such guests, whether the rooms are in one or several structures, except as otherwise provided in division (G} of section
5739.09 of the Revised Code. ‘ ‘

(N) "Transient guests” means persons occupying a room or rooms for sleeping accommodations for less than
thirty consecutive days.

(O) "Making retail sales” means the effecting of transactions whereim one party is obligated to pay the price and
the othet party is obligated to provide a service or to transfer title to or possession of the item sokd. "Making retail sales"
does not include the preliminary acts of promoting or soliciting the retail sales, other than the distribution of printed
imatter which displays or describes and prices the item offered for sale, nor does it include delivery of a predetermined

quantity of tangible personal property or transportation of property or personnel to or from a place where a service is
performed, regardless of whether the vendor is a delivery vendor. :

(P) "Used directly in the rendition of a public utility service" means that property that is to be incorporated into
and will become a part of the consumer’s production, transmission, transportation, or distribution system and that re-
tains its clasgification as tangible personal property after such incorporation; fuel or power used in the production,
{ransmission, transportation, or distribution system; and tangible personal property used in the repair and maintepance
of the production, transmission, transportation, or distribution system, including only such motor vehicles as are spe-
cially designed and equipped for such use. Tangible personal property and services used primarily in providing highway
transportation for hire arc not used directly in the rendition of a public utility service. In this definition, "public utility"

includes a citizen of the United States holding, and required to hold, a certificate of public convenience and necessity
issued under 49 U.S.C. 41102.

(Q) "Refining” means removing or separating a desirable product from raw or contaminated materials by distilla-
tion or physical, mechanical, or chernical processes.

(R) '.'Assembly" and "assembling" mean attaching or fitting together parts to form a pro&uct, but do not include
packaging a product. '

(5) "Manufacturing operation” means a process in which materials are changed, converted, or transformed into a
different state or form from which they previously existed and includes refining matetials, assembling parts, and prepar-

ing raw materials and parts by mixing, measuring, blending, or otherwise committing such materials or parts to the

manufacturing process. "Manufacturing operation” does not include packaging.

(T) "Fiscal officer” means, with respect to a regional transit authority, the secretary-treasurer thereof, and with re-
spect to a county thatis a transit authority, the fiscal officer of the county transit board if one is appointed pursuant to

section 306.03 of the Revised Code ot the county auditor if the board of county commissioners operates the county tran-
sit system. .

(U) "Transit authority” means a regional transit authority created pursuant to section 306.31 of the Revised Code
* or a county in which a county transit system is created pursuant to section 306.01 of the Revised Code. For the purposes
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of this chapter; a transit authority must extend to at least the entire area of a single county. A transit authority that in-
cludes territory in more than one county must include all the area of the most populous county that is a part of such tran-
sit authority. County population shall be measured by the most recent census taken by the United States census bureau.

(V) "Legislative authority" means, with respect to a régional transit authority, the board of trustees thereof, an
with respect to a county that is a transit authority, the board of county commissioners.

(W) "Territory of the transit authority" means all of the area included within the territorial boundaries of a transit
authority as they from time to time exist. Such territorial boundaries must at all times include all the area of a single

county ot all the area of the most populous county that is a part of such transit authority. County population shall be
measured by the most recent census taken by the United States census bureau.

_ - (30) "Providing a service” means providing or furnishing anything described in division (B)(3) of this section for
consideration. '

(Y} (1) (a) "Automatic data pmceésing“ means processing of others' data, including keypunching or similar data
entry services together with verification thereof, or providing access to computer equipment for the purpose of process-
ing data.

(b) "Computer services” means providing services consisting of specifying computer hardware configurations
and evaluating technical processing characteristics, computer programming, and training of computer programmers and
operators, provided in conjunction with and to support the sale, lease, or operation of taxable computer equipment or
systems.

(c) "Electronic information services" means providing access to computer equipment by means of telecom-
munications equipment for the purpose of either of the following:

(i) Examining or acquiring data stored in or ‘accessible to the computer equipment;

(i) Placing data into the computer equipment to be retrieved by designated recipients with access to the
computer equipment.

For transactions occurzing on or after the effective.date of the amendment of this section by H.B. 157 of the
127th general assembly, December 21, 2007, "electronic information services” does not include electronic publishing as
defined in division (LLL) of this section. :

(d) "Automatic data processing, computer services, or electronic information services" shall not include per-
sonal or professional services. .

(2) As used in divisions (B)(3)(e) and (Y)(1) of this section, "personal and professional services” means all ser-
vices other than automatic data processing, computer services, or electronic information services, including but not lim-
ited to: :

(a) Accounting and legal services such as advice on tax matters, asset management, budgetary matters, quality
control, information security, and auditing and any other situation where the service provider receives data or informa-
tion and studies, altets, analyzes, interprets, or adjusts such material;

(b) Analyzing business policies and procedures;
(c) Identifying management information needs;

(d) Feasibility studies, ihcludjné economic and technical analysis of existing or potential computer hardware
or software needs and altefpatives; '

() Designing policies, procedures, and custom software for collecting business information, and determining
how data should be summarized, sequenced, formaited, processed, controfled, and reported so that it will be meaningful
to management; '

(f) Developing policies and procedures that document how business events and transactions are to be author-
ized, executed, and controlled; :

) Testing of business procedures;

(b) Training personnel in business procedure applications;

Appx. 33



Page 8
ORC Amn. 5739.01

(i) Providing credit information to users of such information by a consumer reporting agency, as defined in
the "Fair Credit Reporting Act," 84 Stat. 1114, 1129 (1970), 15 US.C. 1681 a(f), or as hereafter amended, including but
not limited to gathering, organizing, analyzing, recording, and furnishing such information by any oral, written, graphic,
or electronic medium; ’ ’

(j) Providing debt collection services by any oral, written, graphic, or electronic means.

The services listed in divisions (Y)(2)(2) to (§) of this section are not automatic data processing or computer
services. ' ' L

() "Highway transportation for hire" means the transportation of personal property belonging to others for con-
sideration by any of the following:

(1) The holder of a permit or certificate issued by this state or the United States authorizing the holder to engage

in transportation of personal property belonging to others for consideration over or on highways, roadways, streets, or
any similar public thoroughfare; .

(2) A person who engages in the transportation of personal property belonging to others for consideration over
or on highways, roadways, streets, or any similar public thoroughfare but who could not have engaged in such transpor-
tation on December 11, 1985, unless the person was the holder of a permit or certificate of the types described in divi- -
sion (Z)(1) of this section;

~ (3) A person who feases a motor vehicle to and operates it for a person described by division (Z)(1) or (2) of
this section. .

(AA) (1) "Telecommunications service" means the electronic transmission, conveyance, of routing of voice, data,
audio, video, or any other information or signals to a point, or between Or among points. "Telecommunications service"
includes such transmission, conveyance, or routing in which computer processing applications are used to act on the
form, code, or protocol of the content for purposes of transmission, conveyance, or routing without regard to whether

the service is referred to as voice-over intemet protocol service or is classified by the federal communications commis-
sion as enhanced or value-added. “Telecommunications service" does not include any of the following:

(a) Data processing and information services that allow data to be generated, acquired, stored, prbcessed, or
retrieved and delivered by an electronic trapsmission to a consumer where the consumer's primary purpose for the

Oy S e ————

underlying transaction is the processed data or information;
(®) Installation or maintenance of wiring or equipment on a customer's premises;
(c) Tangible personal property;
(d) Advertising, including directory advertising; -
{e) Billing and collection services provided to third parties;
(f) Internet access service;

() Radio and television audio and video programming, services, regardless of the medium, including the fur-
nishing of transmission, conveyance, and routing of such services by the programming service provider. Radio and tele-
* yision andio and video programming services include, but are not limited to, cable service, as defined in 47 U.S.C.

522(6), and audio and video programming services delivered by commercial mobile radio service providers, as defined
in47 C.F.R 20.3;

(h) Ancillary service;
(i) Digital products delivered electronically, including software, music, video, reading materials, or ring toncs.

(2) "Ancillary service" means a service that is associated with or incidental to the provision of telecommunica-
tions service, including conference bridging service, detailed telecommunications billing service, directory assistance,
vertical service, and voice mail service. As used in this divisien:

{a) "Conference bridging service" means an ancillary service that links two or more participants of an audio or
video conference call, including providing a telephone number. "Conference bridging service" does not include tele-
communications services used to reach the conference bridge.
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(b) "Detailed telecommunications billing service" means an ancillary service of separately stating information
pertaining to individual calis on a customer's billing statement.

(c) "Directory assistance" means an ancillary service of providing telephone number or address information.

(d) "Vertical service™ means an ancillary service that is offered in connection with one or more telecommuni-
cations services, which offers advanced calling features that allow customers to identify callers and manage multiple
calls and call connections, including conference bridging service.

(€) "Voice mail service" means an ancillary service that enables the customer to store, send, or receive re-

corded messages. "Voice mail service” does not include any vertical services that the customer may be required to have
in order to utilize the voice mail service.

(3) "900 service" means an inbound toll telecommunications service purchased by a subscriber that allows the
subscriber's customers to call in to the subscriber's prerecorded announcement or live service, and which is typically
marketed under the name "900" service and any subsequent numbers designated by the federal communications com-
mission. "900 service" does not include the charge for collection services provided by the seller of the telecommunica-
tions service to the subscriber, or services or products sold by the subscriber to the subscriber's customer.

(4) "Prepaid calling service" means the right to access exclusively telecommunications services, which must be
paid for in advance and which enables the origination of calls using an access number or authorization code, whether

manually or electronically dialed, and that is sold in predetermined units of dollars of which the number declines with
use in a known amount. -

(5) "Prepaid wireless calling service” means a telecommunications service that provides the right to utilize mo-
bile telecommunications service as well as other non-telecommunications services, including the download of digital
products delivered electronically, and content and ancillary services, that must be paid for in advance and that is sold in
predetermined units of dollars of which the number declines with use in a known amount. - '

(6) "Value-added non-voice data service" means a telecommunications service in which computer processing

applications are used to act on the form, content, code, or protocol of the information or data primarily for a purpose
other than transmission, conveyance, or routing. :

(7) "Coin-operated telephone service” means a telecommunications service paid for by inserting money into a
telephone accepting direct deposits of money to operate. '

(8) "Customer" has the same meaning as in section 5739.034 [5739.03.4] of the Revised Code.

(BB) "Laundry and dry cleaning services" means removing soil or dirt from towels, linens, articles of clothing, or
other fabric items that belong to others and supplying towels, linens, articles of clothing, or other fabric items. "Laundry
and dry cleaning services” does not include the provision of self-service facilities for use by consumers to remove soil
or dirt from towels, linens, articles of clothing, or other fabric items.

(CC) "Magazines distributed as controlled circulation publications" means magazines containing at least twenty-
four pages, at least twenty-five per cent editorial content, issued at regular intervals four or more times a year, and circu-
. lated without charge to the recipient, provided that such magazines are not owned or controlied by individuals or busi-

ness concerns which conduet such publications as an auxiliary to, and essentially for the advancement of the main busi-
~ ness or calling of, those who own or control them.

(DD) "Landscaping and lawn care service" means the services of planting, seeding, sodding, removing, cutting,
trimming, pruning, mulching, aerating, applying chemicals, watering, fertilizing, and providing similar services to es-
tablish, promote, or control the growth of trees, shrubs, flowers, grass, ground cover, and other flora, or otherwise main-
taining a lawn or landscape grown or maintained by the owner for oramentation or other nonagricultural purpose.
However, "landscaping and lawn care service" does not include the providing of such services by a person who has less
than five thousand dollars in sales of such services during the calendar year.

(EE) "Private investigation and security service” means the performance of any activity for which the provider of
such service is required to be licensed pursuant to Chapter 4749. of the Revised Code, or would be required to be so
licensed in performing such services in this state, and also includes the services of conducting polygraph examinations
and of monitoring or overseeing the activities on or in, or the condition of, the consumer's home, business, or other
facility by means of electronic or similar monitoring devices. "Private investigation and security service" does not -
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clude special duty services provided by off-duty police officers, deputy sheriffs, and other peace officers regularly em-
ployed by the state or a political subdivision.

(FF) "Information services" means providing conversation, giving consultation or advice, playing or making a
voice or other recording, making or keeping a record of the number of callers, and any other service provided to a con-

sumer by means of a nine hundred telephone call, except when the nine hundred telephone call is the means by which
the consumer makes a contribution to a recognized charity. -

"~ (GG) "Research and development” means designing, creating, or formulating new or enhanced products, equip-
ment, or manufacturing processes, and also means conducting scientific or technological inquiry and experimentation in
the physical sciences with the goal of increasing scientific knowledge which may reveal the bases for new or enhanced
‘products, equipment, or manufacturing processes.

(HH) "Qualified research and development equipment” means capitalized tangible personal property, and leased
personal property that would be capitalized if purchased, used by a person primarily to perform research and develop-
ment. Tangible personal property primarily used in testing, as defined in division (A)X4) of section 5739.011
[5739.01.1] of the Revised Code, or used for recording or storing test results, is not qualified research and development
equipment unless such property is primarily used by the consumer in testing the product, equipment, or manufacturing

process being created, designed, or formulated by the consumer in the research and development activity or in re-
cording or storing such test results. '

(I1) "Building maintenance and janitorial service” means cleaning the interior or exterior of a building and any
tangible personal property located therein or thereon, including any services incidental to such cleaning for which no
separate charge is made. However, "building maintenance and janitorial service" does not include the providing of such
service by a person who has less than five thousand dollars in sales of such service during the calendar year.

(J3) "Employment service” means providing or supplying personnel, on a temporary or long-term basis, to per-
. form work or labor tnder the supervision or control of another, when the personnel so provided or supplied receive their
wages, salary, or other compensation from the provider or supplier of the employment service or from a third party that
provided or supplied the personnel to the provider or supplier. "Employment service” does not include:

(1) Acting as a contractor or subcontractor, where the personnel performing the work are not under the direct
control of the purchaser. : :

(2) Medical and healfh care services.

(3) Supplying personnel to a purchaser pursuant to a contract of at least one year between the service provider

and the purchaser that specifies that each employee covered under the contract is assigned to the purchaser on a perma-
nent basis.

(4) Transactions between members of an affiliated group, as defined in division (B)(3)(e) of this section.

(5) Transactions where the personnel so provided or supplied by a provider or supplier to a purchaser of an em-
ployment service are then provided or supplied by that purchaser to a third party as an employment service, except "em-
ployment service” does include the transaction between that purchaser and the third party. :

(KK) "Employment placement service" means locating or- finding employment for a person or finding or locating
an employee to fill an available position.

(LL) "Exterminating service" means eradicating or attempting to eradicate vermin infestations from a building or

structure, or the area surrounding a building or structure, and includes activities to inspect, detect, or prevent vermin
infestation of a building or structure.

(MM) "Physical fitness facility service” means all transactions by which a membership is granted, maintained, or
renewed, including initiation fees, membership dues, renewal fees, monthly minimum fees, and other similar fees and

dues, by a physical fitness facility such as an athletic club, health spa, or gymnasium, which entitles the member to use
_the facility for physical exercise.

(NN) "Recreation and sports club service” means all transactions by which a membership is granted, maintained,
or renewed, including initiation fees, membership dues, renewal fees, monthly minimum fees, and other similar fees and
dues, by a recreation and sports club, which entitles the member to use the facilities of the organization. "Recreation and
sports club™ means an organization that has ownership of, or controls or leases on a continuing, long-term basis, the
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facilities used by its members and includes an aviation club, gun or shooting club, yacht club, card club, swimming
club, tennis club, golf club, country club, riding club, amateur sports club, or similar organization.

(00) "Livestock" means farm animals commonly raised for food or food production, and includes but is not lim-
ited to cattle, sheep, goats, swine, and poultry. "Livestock” does not include invertebrates, fish, amphibians, reptiles,
horses, domestic pets, animals for use in laboratories or for exhibition, or other animals not commonly raised for food or
food production.

(PP) "Livestock structure” means a building or structure used exclusively for the housing, raising, feeding, or
sheltering of livestock, and includes feed storage or handling structures and structures for livestock waste handling,

(QQ) "Horticulture" means the growing, cultivation, and production of flowers, fruits, herbs, vegetables, sod,

mushrooms, and nursery stock. As used in this division, "nursery stock™ has the same meaning as in section 927.51 of
the Revised Code.

(RR) *Horticulture structure” means a building or structure used exclusively for the commercial growing, raising,
or overwintering of horticuitural products, and includes the area used for stocking, storing, and packing horticultural
products when done in conjunction with the production of those products.

(S8) "Newspaper” means an unbound publication bearing a title or name that is regularly published, at least as
frequently as biweekly, and distributed from a fixed place of business to the public in a specific geographic area, and
that contains a substantial amount of news matter of intemational, national, or local events of interest to the general pub-

lic. _ , .
(TT) "Professional racing team™ means a person that employs at least twenty full-time employees for the purpose
of conducting a motor vehicle racing business for profit. The person must conduct the business with the purpose of rac-
'ing one or more motor racing vehicles in at least ten competitive professional racing events each year that comprise all
or part of a motor racing series sanctioned by one or more motor racing sanctioning organizations. A "motor racing ve-
hicle" means a vehicle for which the chassis, engine, and parts are designed exclusively for motor racing, and does not
inchude a stock or production model vehicle that may be modificd for use in racing. For the purposes of this division:

(1) A "competitive professional racing event" is a motor vehicle racing event sanctioned by one or more motor

racing sanctioning organizations, at which aggregate cash prizes in excess of eight hundred thousand dollars are
awarded to the competitors.

(2) "Full-time employee" means an individual who is employed for consideration for thirty-ﬁve or more hours a
week, or who renders any other standard of service generally accepted by custom or specified by contract as full-time
employment.

. (UU) (1) "Lease" or "rental” means any transfer of the possession or control of tangible personal property for a
fixed or indefinite term, for consideration. "Lease" or "rental” includes future options to purchase or extend, and agree-
ments described in 26 U.S.C. 7701(h)(1) covering motor vehicles and trailers where the amount of consideration may be
increased or decreased by reference to the amount realized upon the sale or disposition of the property. "Lease" or
"rental” does not include: '

(a) A transfer of possession or control of tangible personal property under a security agreement or a deferred
payment plan that requires the transfer of title upon completion of the required payments;

(b) A transfer of possession or control of tangible personal property under an agreement that requires the

transfer of title upon completion of required payments and payment of an option price that does not exceed the greater
of one hundred dollars or one per cent of the total required payments;

(c) Providing tangible personal property along with an operator for a fixed or indefinite period of time, if the

operator is necessary for the property to perform as designed. For purposes of this division, the operator must do more
than maintain, inspect, or set-up the tangible personal property.

(2) "Lease" and "rental," as defined in division (UU) of this section, shall not apply to leases or rentals that exist
before June 26, 2003. - .

(3) "Lease” and "rental” have the same meaning as in division (UU)(1) of this section i-egardiess of whether a
sransaction is characterized as a lease or rental under generally accepted accounting principles, the Internal Revenue
Code, Title X111 of the Revised Code, or other federal, state, or local laws.
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(VV) "Mobile telecommunications service™ has the same meaning as in the "Mobile Telecommunications Sourc-
ing Act,” Pub. L. No. 106-252, 114 Stat. 631 (2000), 4 U.S.C.A. 124(7), as amended, and, on and after August 1, 2003,

“includes related fees and ancillary services, including universal service fees, detailed billing service, directory assis-
tance, service initiation, voice mail service, and vertical services, such as caller ID and three-way calling.

(WW) "Certified service provider" has the same meaning as in section 5740.01 of the Révised Code.

(XX) "Satellite broadcasting service” means the distribution or broadcasting of programming or services by satel-
lite directly to the subscriber's receiving equipment without the use of ground receiving or distribution equipment, ex-
cept the subscriber's receiving equipment or equipment used in the uplink process to the satellite, and includes all ser- -
vice and rental charges, premium channels or other special services, installation and repair service charges, and any
other charges having any connection with the provision of the satellite broadcasting service.

(YY) "Tangible personal property” means personal property that can be seen, weighed, measured, felt, or
touched, or that is in any other manner perceptible to the senses. For purposes of this chapter and Chapter 5741. of the

Revised Code, "tangible personal property” includes motor vehicles, electricity, water, gas, steam, and prewritten com-
puter software. '

(ZZ) "Direct mail" means printed material delivered or distributed by United States mail or other delivery service
to a mass audience or to addressees on a mailing list provided by the consumer or at the direction of the consumer
when the cost of the items are not billed directly to the recipients. "Direct mail" includes tangible personal property
supplied directly or indirectly by the consumer to the direct mail vendor for inclusion in the package containing the
printed material. “Direct mail" does not include multiple items of printed material delivered to a single address.

(AAA) "Computer" means an electronic device that accepts information in digital or similar form and manipu-
lates it for a result based on a sequence of instructions.

{BBB) "Computer sofiware” means a set of coded instructions designed to cause a computer or automatic data
processing equipment to perform a task. '

(CCC) "Delivered electronically" means delivery of computer software from the selier to the purchaser by means
other than tangible storage media.

(DDD) "Prewritten computer software” means computer software, including prewritten upgrades, that is not de-
signed and developed by the author or other creator to the specifications of a specific purchaser. The combining of two
or more prewritten computer software programs or prewritten portions thereof does not cause the combination to be
other than prewritten computer software. "Prewriiten computer software” includes software designed and developed by
the author or other creator to the specifications of a specific purchaser when it is sold to a person other than the pur-
chaser. If a person modifies or enhances computer software of which the person is not the author or creator, the person
shall be deemed to be the author or creator only of such person’s modifications or enhancements. Prewritten computer
software or a prewritten portion thereof that is modified or enhanced to any degree, where such modification or en-
hancement is designed and developed to the specifications of a specific purchaser, remains prewritten computer soft-
ware; provided, however, that where there is a reasonable, separately stated charge or an invoice or other staternent of

the price given to the purchaser for the modification or enhancement, the modification or enhancement shall not consti-
tute prewritten computer software. ' ' :

(EEE) (1) "Food" means substances, whether in liquid, concentrated, solid, frozen, dried, or dehydrated form, that
are sold for ingestion or chewing by bumans and are consumed for their taste or nutritional value. "Food" does not in-
clude alcoholic beverages, dietary supplements, soft drinks, or tobacco.

(2) As used in division (EEE)(1) of this section:

(a) "Alcoholic beverages" means beverages that are suitable for human consumption and contain one-half of
one per cent or more of alcohol by volume.

(b) "Dietary supplements" means any product, other than tobacco, that is intended to supplement the diet and
that is intended for ingestion in tablet, capsule, powder, softgel, gelcap, or liquid form, or, if not intended for ingestion
in such a form, is not represented as conventional food for use as a sole item of a meal or of the diet; that is required to
be labeled as a dietary supplement, identifiable by the "supplement facts™ box found on the label, as required by 27 -
C.F.R. 101.36; and that contains one or more of the following dietary ingredients:
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(i) A vitamin;

(ii) A mineral,

(iii) An herb or other botanical;

(iv) An émino acid;

(A diétary substance for use by humans to supplement the diet by increasing the total dietary intake;

~ (vi) A concentrate, metabolite, constituent, extract, or combination of any ingredient described in divisions
(EEE)(2)b)(i) to (v) of this section. '

(c) "Soft drinks" means nonalcoholic beverages that contain natural or artificial sweeteners. "Soft drinks"
does not include beverages that contain milk or milk products, soy, rice, or similar milk substitutes, or that contains
greater than fifty per cent vegetable or fruit juice by volume.

(d) "Tobacco" means cigarettes, cigars, chewing or pipe tobacco, or any other item that contains tobacco.

(FFF) "Drug" means a compound, substance, or preparation, and any component of a compound, substance, or
preparation, other than food, dietary supplements, or alcoholic beverages that is recognized in the official United States
pharmacopoeia, official homeopathic pharmacopoeia of the United States, or official natiopal formulary,
ments to them; is intended for use in the diagnosis, cure, m
1o affect the structure or any function of the body.

and supple-
itigation, treatment, or prevention of disease; or is intended

(GGG) "Prescription” means an order, formula, or recipe issued in any form of oral, written, electronic, or other
‘means of transmission by a duly licensed practitioner authorized by the laws of this state to issue a prescription.

(HHH) “Durable medical equipment” means equipment, including repair and replacement parts for such equip-

ment, that can withstand repeated use, is primarily and customarily used to serve a medical purpose, generally is not

useful to a person in the absence of illness or injury, and is not worn in of on the body. "Durable medical equipment”
does not include mobility enhancing equipment.

(1II) "Mobility enhancing equipment” means equipment, including repair and replacement parts for such equip-
ment, that is primarily and customarily used to provide or increase the ability to move from one place to another and is
appropriate for use either in a home or a motor vehicle, that is not generally used by persons with normal mobility, and
that does not include any motor vehicle or equipment on a motor vehicle normally provided by a motor vehicle manu-
facturer. "Mobility enhancing equipment” does not include durable medical equipment.

(J13) "Prosthetic device” means a replacement, corrective, or supportive device, including repair and replacement
parts for the device, worn on of in the human body to artificially replace a missing portion of the body, prevent or cor-
rect physical deformity or malfunction, or support a weak or deformed portion of the body. As used in this division,
"prosthetic device" does not include corrective ¢yeglasses, contact lenses, or dental prosthesis. '

(KKK) (1) "Fractional aircraft ownership program” means a program in which persons within an affiliated group
sell and manage fractional ownership program aircraft, provided that at least one hundred airworthy aircraft are operated
in the program and the program meets all of the following criteria:

(2) Management services are provided by at least one program manager within an affiliated group on behaif of
" the fractional owners. _

(b) Each program aircraft is owned or possessed by at least one fractional owner.

{c) Each fractional owner owns or possesses at least a one-sixteenth interest in at least one fixed-wing pro-
gram aircraft.

~(d) A dry-lease aircraft interchange arrangement is in effect among all of the fractional owners.

{(e) Multi-year program agreements are in effect regarding the fractional ownership, management services, and
dry-lease aircraft interchange arrangement aspects of the program. '

(2) As used in division (KKK)(1) of this section:

(a) "Affiliated group" has the same meaning as in division (B)(3)(e) of this section.
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(b) "Fractional owner” means a person that owns or possesses at least a one-sixteenth interest in a program
aircraft and has entered into the agreements described in division (KKK )X1)e) of this section.

(c) "Fractional ownership program aircraft” or "program aircraft" means a turbojet aircraft that is owned or
possessed by 4 fractional owner and that has been included in a dry-lease aircrafi interchange arrangement and agree-

ment under divisions (KKK)(1)(d) and () of this section, or an aircraft 2 program manager OWns or possesses primarily
for use in a fractional aircraft ownership program.

(d) "Management setrvices" means administrative and aviation support services furnished under a fractional
aircraft ownership program in accordance with a management services agreement under division (KKK)}1)(e) of this
section, and offered by the program manager to the fractional owners, including, at 2 minimum, the establishment and
implementation of safety guidelines; the coordination of the scheduling of the program aircraft and crews; program air-
craft maintenance; program aircraft insurance; crew training for crews employed, furnisbed, or contracted by the pro-
gram manager or the fractional owner; the satisfaction of record-keeping requirements; and the development and use of
an operations manual and a maintenance manual for the fractional aircraft ownership program.

{e) "Program manager” means the person that offers management services to fractional owners pursuant to a
management services agreement under division (KKK)(1)(e) of this section.

(LLL) "Electronic publishing” means providing access to one or more of the following primarily for business cus-
tomers, including the federal government or a state government or a political subdivision thereof, to conduct research:
news; business, financial, legal, consumer, or credit inaterials; editorials, columns, reader commentary, or features;
photos or images; archival or research material; legal notices, identity verification, or public records; scientific, educa-
tional, instructional, technical, professional, trade, or other literary materials; or other similar information which has
been gathered and made available by the provider to the consumer in an electronic format. Providing electronic pub-

Tishing includes the functions necessary for the acquisition, formatting, editing, storage, and dissemination of data or
information that is the subject of a sale.

(MMM) "Medicaid health insuring corporation” means a health insuring corporation that holds a certificate of au-
thority under Chapter 1751. of the Revised Code and is under contract with the department of job and family services
pursuant to section 5111.17 of the Revised Code. ' ' :

(NNN) "Managed care premium" means any premium, capitation, or other payment a medicaid health insuring

corporation receives for providing or arranging for the provision of health care services to its members or enrollees re-
siding in this state.

HISTORY:

GC § 5546-1; 115 v PtIL, 306; 116 v41; 116 v 248; 116 v P, 69; 116 v PtII, 323; 119 v 389; 121 v 247; 122 v
439; 122 v 725; Bureau of Code Revision, 10-1-53; 125 v 305 (Eff 10-13-53); 126 v 157; 128 v 421; 128 v 1303 (Eff7-
29-59); 129 v 582(973) (Eff 1-10-61); 129 v 1164 (Eff 1-1-62); 132 v S 350 (Eff 9-1-67); 132 v H 919 (Eff 12-12-67);
135 v S 241 (Eff 10-30-73); 135 v S 161 (Eff 11-21-73); 135 v § 244 (Eff 6-13-74); 135 v S 544 (Eff 6-29-74); 136 vH
-1 (Eff 6-13-75); 136 v H 1347 (Eff 8-27-76); 136 v H 1005 (Eff 8-27-76); 137 v H 1 (Eff 8-26-77); 138 v S 16 (Eff 10-
29-79); 138 v H 904 (Eff 12-14-79); 138 v H 1032 (Eff 10-1-80); 139 v H 275 (Eff 8-1-81); 139 v H 694 (Eff 11-15-
81); 139 v H 694, §§ 205, 206 (Eff 8-1-82); 139 v H 552 (Eff 1 1-24-81); 139 v H 552, §§ 25, 26 (Eff 8-1-82); 139 v H
671 (Eff 12-19-81); 139 v H 671, §§ 3, 4 (Eff 8-1-82); 139 v 5 530 (Eff 6-25-82); 139 v S 530, §§ 28, 29 (Eff 3-1-82);
140 v H 291 (Eff 7-1-83); 140 v H 794 (Eff 7-6-84); 140 v 8 112 (Eff 1-10-85); 141 v H 335 (Eff 12-11-85); 141 vH
54 (Eff 9-17-86); 142 v H 159 (Eff 3-13-87); 142 vH 171 (Eff 7-1-87); 142 v S 92 (Eff 10-20-87); 142 v H 274 (Eff 7-
120-87); 142 v H 689 (Eff 2-25-88); 142 v S 386 (Eff 3-29-88); 143 v H 111 (Eff 7-1-89); 143 v H 531 (Eff 7-1-90); 143
v H 365 (Eff 4-1-90); 144 v H 298 (Eff 8-1-91); 144 v § 361 (Eff 7-1-93); 144 vH 791 (Eff 3-15-93); 144 v H 904 (Eff
1-1-93); 145 v S 122 (Eff 6-30-93); 145 v H 152 (Eff 7-1-93); 145 v H 715 (Eff 4-22-94); 145 v H 632 (Eff 7-22-94),
146 v H 61 (Eff 10-25-95); 146 v S 266 (Eff 11-20-96); 147 v H 215 (Eff 9-29-97); 147 v § 173 (Eff 1-1-2000); 148 v
H 612 (Eff 9-29-2000); 149 v H 94 (Eff 9-5-2001); 149 v H 405 (Eff 12-13-2001); 149 v S 143 (Eff 6-21-2002); 149 v
H 524 (Eff 6-28-2002); 149 v S 200. Eff 9-6-2002; 150 v H 95, § 1, eff. 6-26-03; 150 v S 37, §§ 1, 3, eff. 10-21-03; 15]
v 826, § 1, eff. 6-2-05; 151 v H 66, § 101.01, eff. 6-30-05, 7-1-05, 1-1-06; 151 vH 293, § 1, eff. 1-1-07; 151 vH 699, §
101.01, eff. 3-29-07; 152 v H 157, § 1, eff. 12-21-07; 152 v H 562, § 101.01, eff. 9-23-08; 153 vH 1, § 101.01, eff. 7-
17-09.
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§ 5739.011. Exemptions applicable to manufacturers

(A) As used in this section:

(71) "Manufacturer” means a person who is engaged in manufacturing, processing, assembling, or refining a prod--

uct for sale and, solely for the purposes of division (B)(12) of this section, a person who meets all the qualifications of
that division. '

(2) "Manufacturing facility” means a single location where a manufacturing operation is conducted, including lo-
cations consisting of one or more buildings or structures in a contiguous area owned or controlled by the manufacturer.

(3) "Materials handling" means the movement of the product being or to be manufactured, during which move-
ment the product is not undergoing any substantial change or alteration in its state or form.

(4) "Testing" means a process or procedure to identify the properties or assure the quality of a material or product.

(5) "Completed product” means a manufactured item that is in the form and condition as it will be sold by the
manufacturer. An item is completed when all processes that change or alter its state or form or enhance its value are
finished, even though the item subsequently will be tested to ensure its quality or be packaged for storage or shipment.

(6) "Continuous manufacturing operation” means the process in which raw materials or components are moved
through the steps whereby manufacturing occurs. Materials handling of raw materials or parts from the point of receipt

or preproduction storage or of a completed product, to or from storage, to or from packaging, or to the place from which
the completed product will be shipped, is not a part of a continuous manufacturing operation.

(B) For purposes of division (B)42)(g) of section 5739.02 of the Revised Code, the "thing transferred” includes, but
is not limited to, any of the following: '

(1) Production machinery and equipment that act upon the product or machinery and equipment that treat the ma-
terials or parts in preparation for the manufacturing operation; '

(2) Materials handling equipment that moves the product through a continuous manufacturing operation; equip-
ment that temporarily stores the product during the manufacturing operation; or, excluding motor vehicles licensed to
operate on public highways, equipment used in intraplant or interplant transfers of work in process where the plant or
plants between which such transfers occur are manufacturing facilities operated by the same person;

" (3) Catalysts, solvents, water, acids, oil, and similar consumables that interact with the product and that are an in-
tegral part of the manufacturing operation;
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_ (4) Machinery, equipment, and other tangible personal property used during the manufacturing operation that
control, physically support, produce power for, lubricate, or are otherwise necessary for the functioning of production
*~machinery and equipment and the continuation of the manufacturing operation; ' '

(5) Machinery, equipment, fuel, power, material, parts, and other tangible personal property used t0 manufacture
machinery, equipment, or other tangible personal property used in manufacturing a product for sale; -

(6) Machinery, equipment, and other tangible personal property used by a manufacturer to test raw materials, the
product being manufactured, or the completed product;

(7) Machinery and equipment used to handle or temporarily store scrap that is intended to be reused in the manu-
facturing operation at the same mapufacturing facility;

(8) Coke, gas, water, steam, and similar substances used in the manufacturing operation; machinery and equip-
" ment used for, and fuel consumed in, producing or extracting those substances; machinery, equipment, and other tangi- .
ble personal property used to treat, filter, pump, or otherwise make the substance suitable for use in the manufacturing

operation; and machinery and equipment used for, and fuel consumed in, producing electricity for use in the manufac-
turing operation; :

~ (9) Machinery, equipment, and other tangible personal property used to transport or transmit electricity, coke,
gas, water, steam, or similar substances used in the manufacturing operation from the point of generation, if produced

by the manufacturer, or from the point where the substance enters the manufacturing facility, if purchased by the manu-
facturer, to the manufacturing operation; ' : :

(10) Machinery, equipment, and other tangible pérsonal property that treats, filters, cools, refines, or otherwise
renders water, steam, acid, oil, solvents, or similar substances used in the manufacturing operation reusable, provided
that the substances are intended for reuse and not for disposal, sale, or transportation from the manufacturing facility;

* (11) Parts, components, and repair and installation services for items described in division (B) of this section.

(12) Machinery and equipment, detergents, supplies, solvents, and any other tangible personal property located at
a manufacturing facility that are used in the process of removing soil, dirt, or other contaminants from, or otherwise
preparing in a suitable condition for use, towels, linens, articles of clothing, floor mats, mop heads, or other similar
items, to be supplied to a consumer as part of laundry and dry cleaning services as defined in division (BB) of section

5739.01 of the Revised Code, only when the towels, linens, articles of clothing, floor mats, mop heads, or other similar
items belong to the provider of the services;

(13) Equipment and supplies used to clean processing equipment that is part of a continuous manufacturing op-
eration to produce milk, ice cream, yogurt, cheese, and similar dairy products for human consumption. '

{C) For purposes of division (BX(42)(g) of section 5739.02 of the Revised Code, the "thing transferred” does not in-
clude any of the following: L

(1) Tangible personal property used in administrative, personnel, security, inventory control, record-keeping,‘ or-
dering, billing, or similar functions; : '

(2) Tangible personal property used in storing raw materials or parts prior to the commencement of the manufac-

turing operation or used to handle or store a completed product, including storage that actively maintains a completed
product in a marketable state or form; :

(3) Tangible personal property used to handle or store scrap or waste intended for disposal, sale, or other disposi-
tion, other than reuse in the manufacturing operation at the same manufacturing facility;

(4) Tangible personal property that is or is to be incorporated into realty;

(5) Machinery, equipment, and other tangible personal property used for ventilation, dust or gas collection, hu-
midity or temperature regulation, or similar environmental control, except machinery; equipment, and other tangible

personal property that totally regulates the environment in a special and limited area of the manufacturing facility where
the regulation is essential for production to occur; ' '

(6) Tangible personal property used for the protection and safety of workers, unless the property is attached to or
incorporated into machinery and equipment used in 2 continuous manufacturing operation;
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~(7) Tangible personal property used to store fuel, water, solvents, acid, oil, or similar items consumed in the
manufacturing operation;’

(8) Except as provided in division (B)(13). of this section, machinery, equipment, and other tangible personal
property used to clean, Tepair, or maintain real or personal property in the manufacturing facility;

(9) Motor vehicles registered for operation on public highways.

(D) For purposes of division (B}(42)(g) of section 5 739.02 of the Revised Code, if the "thing transferred” is a ma-
chine used by a manufacturer in both a taxable and an-exempt manner, it shall be totally taxable or totally exempt from
taxation based upon its quantified primary use. If the "things transferred” are fungibles, they shall be taxed based upon
the proportion of the fungibles used in a taxable manner. )

HISTORY: _

143 v H 531 (Eff 7-1-90); 144 vH 904 (Eff 1-1-93); 148 vS3 (Eff 10-5-99); 149 v § 200. Eff 9-6-2002; 150 vH
95, § 1, eff. 6-26-03; 151 v H 530, § 101.01, eff. 6-30-06; 151 vH 149, § 1, eff. 5-1-07.
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§ 5739.012. Bundled transactions

(A) As used in this section:

(1) "Bundled transaction” means the retail sale of two or more products, except real property and services to real
property, where the products are otherwise distinct and identifiable products and are sold for one non-itemized price.
*Bundled transaction” does not include the sale of any products in which the sales price varies, or is negotiable, based
on the selection by the consumer of the products inciuded in the transaction.

As used in division (A)(1) of this section:
(a) “Distinct and identifiable products”™ does not include any of the following:

(i) Packagirlg, including containers, boxes, sacks, bags, and bottles, and packaging materials, including wrap-
ping, labels, tags, and instruction guides that accompany the retail sale of the products and are incidental or immaterial
to the retail sale thereof; :

(ii) A product provided free of chargé with the required purchase of another product. A product is provided
free of charge if the sales price of the product purchased does not vary depending on the inclusion of the product pro-
vided free of charge. : :

(iii) Items included in the definition of "price” under division (H) of section 5739.01 of the Revised Code.

(b) "One non-itemized price” does not include a price that is separately identified by product on binding sales or
other supporting sales-related documents made available to the consumer in paper or electronic form, including, but not
limited to, an inveice, bill of sale, receipt, contract, service agreement, lease agreement, periodic notice of rates and
services, rate card, or price list. '

(2) "De minimis" means the vendor's or seller's purchase price or sales price of taxable products is ten per cent or
less of the total purchase price or sales price of bundled products. Vendors and sellers shall use either the purchase price
or the sales price of the products to determine if the taxable products are de minimis, and shall use the full term of a
service contract to determine if the taxable products are de minimis. Vendors and sellers shall not use a combination of
the purchase price and sales price of the products to determine if the taxable products are de minimis.

(3) "Over-the-counter drug" means a drug that contains a label that identifies the product as a drug as required by
21 C.F.R. 201.66, and the label includes either a "Drug Facts" panel or a statement of the active ingredients with a list of
those ingredients contained in the drug.
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(B) A transaction that otherwise meets the definition of a bundled transaction is not a bundled wransaction if it is any
of the following: o

(i) A retail sale of tahgible personal property and a service where the tangible personal property is essential to the
. use of the service, and is provided exclusively in connection with the service, and the true object of the transaction is the
service;

(2) A retail sale of services where one service is provided that is essential to the use or receipt of a second service,
the first service is provided exclusively in connection with the second service, and the true object of the transaction is
the second service;

. (3) A transaction that includes taxable products and nontaxable products, and the purchase price or sales price of
the taxable products is de minimis; '

(4) A retail sale of exempt tangible personal property and taxable tangible personal property where the transaction
includes food and food ingredients, drugs, durable medical equipment, mobility enhancing equipment, over-the-counter
drugs, prosthetic devices, or medical supplies, and the vendor's or seller’s purchase price or sales price of the taxable
tangible personal property is fifty per cent or less of the total purchase price or sales price of the bundled tangible per-
sonal property. Vendors and sellers may not use a combination of the purchase price and sales price of the tangible per-
sonal property when making the fifty per cent determination for a transaction. :

(C) In the case of a bundled transaction that includes telecommunications service, ancillary service, internet access,
ot audio or video programming service:

(1) If the price is attributable to products that are taxable and products that are nontaxable, the portion of the price
attributable to the nontaxable products shall be subject to tax unless the provider, by reasonable and verifiable standards,
can identify the portion from its books and records that are kept in the regular course of business for other purposes,
including, but not limited to, non-tax purposes.

(2) If the price is attributable to products that are subject to tax at different tax raies, the total price shall be treated
as attributable to the products subject to tax at the highest tax rate unless the provider can identify by reasonable and
verifiable standards the portion of the price attributable to the products subject to tax at the lower rate from its books
and records that are kept in the regular course of business for other purposes, including, but not limited to, non-tax pur-
poses. '

(D) In all other cases of bundled transactions, the taxability of the transaction shall be determined by the true object
of the consumer entering into the transaction.

HISTORY:
151 v H 66, § 101.01, eff. 1-1-06.
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THIS SECTION HAS MORE THAN ONE DOCUMENT WITH VARYING EFFECTIVE DATES.

§ 5739.02. Levy of sales tax; purpose; rate; exemptions; presumption of taxability

For the purpose of providing revenue with which to meet the needs of the state, for the use of the general revenue fund
of the state, for the purpose of securing a thorough and cfficient system of commen schools throughout the state, for the
purpose of affording revenues, in addition to those from general property taxes, permitted under constitutional limita-
tions, and from other sources, for the support of local governmenta) functions, and for the purpose of reimbursing the
state for the expense of administering this chapter, an excise tax is hereby levied on each retail sale made in this state.

(A) (1) The tax shall be collected as provided in section 5739.025 [5739.02.5] of the Revised Code. The rate of
the tax shall be five and one-half per cent, The tax applies and is collectible when the sale is made, regardless of the
time when the price is paid or delivered.

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an indefinite term with a
minimum period of more than thirty days, of any motor vehicles designed by the manufacturer to carry a load of not
more than one ton, watercraft, outboard motor, or aircraft, or of any tangible personal property, other than motor vehi-
cles designed by the manufacturer to carry a load of more than one ton, to be used by the lessee or renter primarily for
business purposes, the tax shall be collected by the vendor at the time the lease or rental is consummated and shall be

- calculated by the vendor on the basis of the total amount to be paid by the lessee or renter under the lease agreement. If
the total amount of the consideration for the lease or rental includes amounts that are not calculated at the time the lease
or rental is executed, the tax shall be calculated and collected by the vendor at the time such amounts are billed to the.
Jessee or renter. In the case of an open-end lease or rental, the tax shall be calculated by the vendor on the basis of the
total amount to be paid during the initial fixed term of the lease or rental, and for each subsequent renewal period as it
comes due. As used in this division, "motor vehicle" has the same meaning as in section 4301.01 of the Revised Code,
and "watercraft” includes an outdrive unit attached to the watercraft,

A lease with a renewal clause and a termination penalty or similar provision that applies if the renewal clause is
not exercised is presumed to be a sham transaction. In such a case, the tax shall be calculated and paid on the basis of
the entire length of the lease period, including any renewal periods, until the termination penaity or similar provision no

longer applies. The taxpayer shall bear the burden, by a preponderance of the evidence, that the transaction or series of
transactions is not a sham transaction. ' :
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(3) Except as provided in diviéion {A)2) of this section, in the case of a sale, the price of which congists in

whole or in part of the lease or rental of tangible personal property, the tax shall be measured by the installments of that
lease or rental.

(4) In the case of a sale of a physical fitness facility service or recreation and sports club servicé, the price of
which consists in whole or in part of a membership for the receipt of the benefit of the service, the tax applicable to the
sale shall be measured by the installments thereof.

(B) The tax does not apply to the following: .

(1) Sales to the state or any of its political subdivisions, or to any other state or its political subdivisions if the
laws of that state exempt from taxation sales made to this state and its political subdivisions;

(2) Sales of food for human consumption off the premises where sold;

(3) Sales of food sold to students only in a cafeteria, dormitory, fraternity, or sorority maintained in a private,
public, or parochial school, college, or university; '

(4) Sales of newspapers and of magazine subscriptions and sales or transfers of magazines distributed as con-
trolled circulation publications;

(5) The fumnishing, preparing, or serving of meals without charge by an employer to an employee provided the
employer records the meals as part compensation for services performed or work done;

(6) Sales of motor fuel upon receipt, use, distribution, or sale of which in this state a tax is imposed by the law
of this state, but this exemption shall not apply to the sale of motor fuel on which a refund of the tax is allowable under
division (A) of section 5735.14 of the Revised Code; and the tax commissioner may deduct the amount of tax levied by
this section applicable to the price of motor fuel when granting a refund of motor fuel tax pursuant to division (A) of

section 5735.14 of the Revised Code and shall cause the amount deducted to be paid into the general revenue fund of
this state; :

(7) Sales of natural gas by a natural gas company, of water by a water-works company, or of steam by a heating
company, if in each case the thing sold is delivered to consumers through pipes or conduits, and all sales of communi-

cations services by a telegraph company, all terms as defined in section 5727.01 of the Revised Code, and sales of elec-
tricity delivered through wires;

(8) Casual sales by a person, or auctioneer employed directly by the person to conduct such sales, except as t0
such sales of motor vehicles, watercraft or outboard motors required to be titled under section 1 548.06 of the Revised
Code, watercraft documented with the United States coast guard, snowmobiles, and all-purpose vehicles as defined in
section 4519.01 of the Revised Code; .

(9) (a) Sales of services or tangible personal property, other than motor vehicles, mobile homes, and manufac-
tured homes, by churches, organizations exempt from taxation under section 501(c)(3) of the Internal Revenue Code of
1986, or nonprofit organizations operated exclusively for charitable purposes as defined in division {B)(12) of this sec-
tion, provided that the number of days on which such tangible personal property or services, other than items never sub-
ject to the tax, are sold does not exceed six in any calendar year, except as otherwise provided in division (BX9Xb) of
this section. If the number of days on which such sales are made exceeds six in any calendar year, the church or organi-
zation shall be considered to be engaged in business and all subsequent sales by it shall be subject to the tax. In counting

the number of days, all sales by groups within a church or within an organization shall be considered to be sales of that
church or organization.

(b) The limitation on the number of days on which tax-exempt sales may be made by a church or organization -
under division (B)Y9)(a) of this section does not apply to sales made by student clubs and other groups of students of a
primary or secondary school, or a parent-teacher association, booster group, or similar organization that raises money to
support or fund curricular or extracurricular activities of a primary or secondary school. '

(c) Division (B)(9)(a) and (b) of this section do not apply to salesby a noncommercial educational radio or .
television broadcasting station. : . _

(10) Sales not within the taxing power of this state under the Constitution of the United States;
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(11) Except for transactions that are sales under division (B)3)(r) of section 5 739.01 of the Revised Code, the
transportation of persons or property, unless the transportation is by a private investigation and security service;

(12) Sales of tangible personal property or services to churches, to organizations exempt from taxation under
section 501(c)(3) of the Internal Revenue Code of 1986, and to any other nonprofit organizations operated exclusively
for charitable purposes in this state, no part of‘the net income of which inures to the benefit of any private shareholder
or individual, and no substantial part of the activities of which consists of carrying on propaganda or otherwise attempt-
ing to influence legislation; sales to offices administering one or more homes for the aged or one or more hospital facili-

ties exempt under section 140.08 of the Revised Code; and sales to organizations described in division (D) of section
5709.12 of the Revised Code. :

_ "Charitable purposes” means the relief of poverty; the improvement of health through the alleviation of illness,
disease, or injury; the operation of an organization exclusively for the provision of professional, laundry, printing, and
purchasing services to hospitals or charitable institutions; the operation of 2 home for the aged, as defined in section
5701.13 of the Revised Code; the operation of a radio or television broadcasting station that is licensed by the federat
communications commission as a noncommercial educational radio or television station; the operation of a nonprefit
animal adoption service or a county humane society; the promotion of education by an institution of learning that main-
tains a faculty of qualified instructors, teaches regular continuous courses of study, and confers a recognized diploma
upon completion of a specific curriculum; the operation of a parent-teacher association, booster group, or similar or-
ganization primarily engaged in the promotion and support of the curricular or extracurricular activities of a primary or
secondary school; the operation of a community or area center in which presentations in music, dramatics, the arts, and
related ficlds are made in order to foster public interest and education therein; the production of performances in Music,
dramatics, and the arts; or the promotion of education by an organization engaged in carrying on research in, of the dis-
semination of, scientific and technological knowledge and information primarily for the public. '

Nothing in this divisien shall be deemed to exempt sales to any organization for use in the operation or cartying
on of a trade or business, or sales to a home for the aged for use in the operation of independent living facilities as de-
fined in division (A) of section 5709.12 of the Revised Code.

(13) Building and construction materials-and services sold to construction contractors for incorporation into a
structure or improvement to real property under a construction contract with this state or a political subdivision of this
state, or with the United States government or any of its agencies; building and construction materials and services sold

" to construction contractors for incorporation into a structure or improvement to real property that are accepted for own-

 ership by this state or any of its political subdivisions, or by the United States government or any of its agencies at the
time of completion of the structures or improvements; building and construction materials sold to construction contrac-
tors for incorporation into a horticulture structure or livestock structure for a person engaged in the business of horticul-
ture or producing livestock; building materials and services sold to a construction contractor for incorporation into a
house of public worship or religious education, or a building used exclusively for charitable purposes under a construc-
tion contract with an organization whose purpose is as described in division (B)(12) of this section; building materials
and services sold to a construction contractor for incorporation into a building under a construction contract with an
organization exempt from taxation under section 501(c)(3) of the Internal Revenue Code of 1986 when the building is to
be used exclusively for the organization's exempt purposes; building and construction materials sold for incorporation
into the original construction of a sports facility under section 307.696 [307. 69.6] of the Revised Code; and building and
construction materials and services sold to a construction contractor for incorporation into real property outside this
state if such materials and services, when sold to a construction contractor in the state in which the real property is lo-
cated for incorporation into real property in that state, would be exempt from a tax on sales levied by that state;

(14) Sales of ships or vessels or rail rolling stock used or to be used principally in interstate or foreign com-
merce, and repairs, alterations, fuel, and lubricants for such ships or vessels or rail rolling stock;

{15) Sales to persons primarily engaged in any of the activities mentioned in division (B){42)(a) or (g) of this
section, to persons engaged in making retail sales, or to persons who purchase for sale from a manufacturer tangible
personal property that was produced by the manufacturer in accordance with specific designs provided by the purchaser,
of packages, including material, labels, and parts for packages, and of machinery, equipment, and material for use pri-
marily in packaging tangible personal property produced for sale, including any machinery, equipment, and supplies
used to make labels or packages, to prepare packages or products for labeling, or to label packages or products, by or on
the order of the person doing the packaging, or sold at retail. 'Packages” includes bags, baskets, cartons, crates, boxes,
cans, bottles, bindings, wrappings, and other similar devices and containers, but does not include motor vehicles or bulk
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tanks, trailers, or similar devices attached to motor vehicles. "Packaging"” means placing in a package. Division (B)(15)
of this section does not apply to persons engaged in highway transportation for hire. '

(16) Sales of food to persons using supplemental nutrition assistance program benefits to purchase the fobd. As

used in this division, "food" has the same meaning as in 7 U.S.C. 2012 and federal regulations adopted pursuant to the
Food and Nutrition Act of 2008. - '

(17) Sales to persons engaged in farming, agriculture, horticulture, or floriculture, of tangible personal property
for use or consumption directly in the production by farming, agriculture, horticulture, or floriculture of other tangible
personal property for use or consurnption directly in the production of tangible personal propesty for sale by farming,
agriculture, horticulture, or floriculture; or material and parts for incorporation into any such tangible personal property
for use or consumption in production; and of tangible personal property for such use or consumption in the conditioning
* or holding of products produced by and for such use, consumption, or sale by persons engaged in farming, agriculture,
herticulture, or floriculture, except where such property is incorporated into real property;

(18) Sales of drugs for a human being that may be dispensed only pursuant to a prescription; insulin as recog-
nized in the official United States pharmacopoeia; urine and blood testing materials when used by diabetics or persons
with hypoglycemia to test for glucose or acetone; hypodermic syringes and needles when used by diabetics for insulin
injections; epoetin alfa when purchased for use in the freatment of persons with medical disease; hospital beds when
purchased by hospitals, nursing homes, or other medical facilities; and medical oxygen and medical oxygen-dispensing
equipment when purchased by hospitals, nursing homes, or other medical facilities;

(19) Sales of prosthetic devices, durable medical equipment for home use, or mobility enhancing equipment,
when made pursuant to a prescription and when such devices or equipment are for use by a human being.

(20) Sales of emergency and fire protection vehicles and equipment to ponprofit organizations for use solely in

providing fire protection and emergency services, including trauma care and emergency medical services, for political
subdivisions of the state;

(21) Sales of tangible personal' property manufactured in this state, if sold by the manufacturer in this state to a
retailer for use in the retail business of the retailer outside of this state and if possession is taken from the manufacturer

by the purchaser within this state for the sole purpose of immediately removing the same from this state in a vehicle
owned by the purchaser; :

(22) Sales of services provided by the state or any of its political subdivisions, agencies, instrumentalities, insti-
tutions, or authorities, or by governmental entities of the state or any of its political subdivisions, agencies, instrumen-
talities, institutions, or authorities; ‘

. (23) Sales of motor vehicles to nonresidents of this state under the circumstances described in division (B) of
section 5739.029 [5739.02.9] of the Revised Code;

{24) Sales to persoms engaged in the preparation of eggs for sale of tangible personal property used or consumed

" directly in such preparation, including such tangible personal property used for cleaning, sanitizing, preserving, grading,
sorting, and classifying by size; packages, including material and parts for packages, and machinery, equipment, and
rmaterial for use in packaging eggs for sale; and handling and transportation equipment and parts therefor, except motor
vehicles licensed to operate on public highways, used in intraplant or interplant transfers or shipment of eggs in the
process of preparation for sale, when the plant or plants within or between which such transfers or shipments occur are
operated by the same person. "Packages” includes containers, cases, baskets, flats, fillers, filler flats, cartons, closure
materials, labels, and labeling materials, and "packaging” means placing therein.

(25) (2) Sales of water to a consumer for residential use, except the sale of bottled water, distilled water, min-
eral water, carbonated water, or ice; i

(b) Sales of water by a nonprofit corporation engaged exclusively in the treatment, distribution, and sale of
water to consumers. if such water is delivered to consumers through pipes or tubing.

(26) Fees charged for inspection or reinspection of motor vehicles under section 3704.14 of the Revised Code;

_ ~(27) Sales to persons licensed to conducta food service operation pursuant to section 3717.43 of the Revised
Code, of tangible personal property primarily used directly for the following:

(a) To prepare food for human consumption for sale;
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(b) To preserve food that has been or will be prepared for human consumption for sale by the food service op-
erator, not including tangible personal property used to display food for selection by the consumer;

{c) To clean tangible personal property used to prepare Or serve food for human consumption for sale.
28 Sales of animals by nonprofit animal adoption services or county humane societies; '

(29) Sales of services to a corporation described in division (A) of section 5709.72 of the Revised Code, and

sales of tangible personal property that qualifies for exemption from taxation under section 5 709.72 of the Revised
Code; T

(30) Sales and installation of agricultural land tile, as defined in division (B}(5)(a) of section 5739.01 of the Re-
vised Cade, }

(31) Sales and erection or installation of portable grain bins, as defined in division (B)(S)(b) of section 5739.01
of the R_evised Code; :

(32) The sale, lease, repair, and maintenance of, parts for, or items attached to or incorporated in, motor vehi-
cles that are primarily used for transporting tangible personal property belonging to others by a person engaged in

highway transportation for hire, except for packages and packaging used for the transportation of tangitle personal
property; '

(33) Sales to the state headquarters of any veterans' organizatioﬁ in this state that is either incorporated and is-

sued a charter by the congress of the United States or is recognized by the United States veterans administration, for use
by the licadquarters;

(34) Salesto a telecommunications service vendor, mobile telecommunications service vendor, or saiellite
broadcasting service vendor of tangible personal property and services used directly and primarily in transmitting, re-
ceiving, switching, or recording any interactive, one- or two-way electromagnetic. communications, including voice,
image, data, and information, through the use of any medium, including, but not limited to, poles, wires, cables, switch-
ing equipment, computers, and record storage devices and media, and component parts for the tangible personal prop-
erty. The exemption provided in this division shall be in lieu of all other exemptions under division (B)(42)(a) of this
section to which the vendor may otherwise be entitled, based upon the use of the thing purchased in providing the tele-
communications, mobile telecommunications, or satellite broadcasting service.

(35) (a) Sales where the purpose of the consumer is to use or consume the things transferred in making retail
sales and consisting of newspaper inserts, catalogues, coupons, flyers, gift certificates, or other advertising material that
prices and describes tangible personal property offered for retail sale.

{b) Sales to direct marketing vendors of preliminary materials such as photographs, artwork, and typesetting
that will be used in printing advertising material; of printed matter that offers free merchandise or chances to win
sweepstake prizes and that is mailed to potential customers with advertising material described in division (B)}(35)(a) of
this section; and of equipment such as telephones, computers, facsimile machines, and similar tangible personal prop-
erty primarily used to accept orders for direct marketing retail sales.

(c) Sales of automatic food vending machines that preserve food with a shelf life of forty-five days or less by
_ refrigeration and dispense it to the consumer., :

* For purposes of division (B)(35) of this section, "direct marketing” means the method of selling where con-
sumers order tangible personal property by United States mail, delivery service, or telecommunication and the vendor
delivers or ships the tangible personal property sold to the consumer from a warehouse, catalogue distribution center, or
similar fulfillment facility by means of the United States mail, delivery service, or common carrier.

(36) Sales to a person engaged in the business of horticulture or producing livestock of materials to be incorpo-
rated into a horticulture structure or livestock structure;

(37) Sales of personal computers, computer monitors, computer keyboards, modems, and other peripheral com-
puter equipment to an individual who is licensed or certified to teach in an elementary or a secondary school in this state
for use by that individual in preparation for teaching elementary or secondary school students;

(38) Sales to a professional racing team of any of the following:

(a) Motor racing vehicles;
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(b) Repair services for motor racing vehicles;

(c) ltems of property that are attached to or incorporated in motor racing vehicles, including engines, chassis,
and all other components of the vehicles, and all spare, replacement, and rebuilt parts or components of the vehicles;
except not including tires, consumable fluids, paint, and accessories consisting of instrumentation sensors and related
jtems added to the vehicle to collect and transmit data by means of telemetry and other forms of communication.

(39) Sales of used manufactured homes and used mobile homes, as defined in section 5739.0210 [5739.02.10]
of the Revised Code, made on or after January 1, 2000;

(40) Sales of tangible personal property and services to a provider of electricity used or consumed directly and
primarily in generating, transmitting, or distributing electricity for use by others, including property that is or is to be
incorporated into and will become a part of the consumer’s production, transmission, or distribution system and that
retains its classification as tangible petsonal property after incorporation; fuel or power used in the production, trans-
mission, or distribution of electricity; energy conversion equipment as defined in section 5727.01 of the Revised Code;
and tangible personal property and services used in the repair and maintenance of the production, transmission, or dis-
tribution system, including only those motor vehicles as are specially designed and equipped for such use. The exemp-
tion provided in this division shall be in lieu of all other exemptions in division (B)(42)(a) of this section to which a
provider of electricity may otherwise be entitled based on the use of the tangible personal property or service purchased
in generating, transmitting, or distributing electricity.

(41) Sales to a person providing services under division (B)(3)1) of section 5739.01 of the Revised Code of
tangible personal property and services used directly and primarily in providing taxable services under that section.

(42) Sales where the purpose of the purchaser is to do any of the following:

(a) To incorporate the thing transferred as a material or a part iito tangible personal property to be produced
for sale by manufacturing, assembling, processing, or refining; or to use or consume the thing transferred directly in
producing tangible personal property for sale by mining, including, without limitation, the extraction from the earth of
all substances that are classed geologically as minerals, production of crude ol and natural gas, farming, agriculwure,
horticulture, or floriculture, or directly in the rendition of a public utility service, except that the sales tax levied by this
section shall be collected upon all meals, drinks, and food for human consumption sold when transporting persons. Per-
sons engaged in rendering farming, agricultural, horticultural, or floricultural services, and services in the exploration
for, and production of, crude oil and natural gas, for others are deemed engaged directly in farming, agriculture, horti-
culture, and floriculture, or exploration for, and production of, crude oil and natural gas. This paragraph does not ex-

empt from "retail sale” or nsales at retail” the sale of tangible personal property that is to be incorporated into a structure
or improvement to real property.

(b) To hold the thing transferred as security for the performance of an obligation of the vend.or;
(c) To resell, hold, use, or consume the thing transferred as evidence of & contract of insurance;

(d) To use or consume the thing directly in commercial fishing;

(e) To incorporate the thing transferred as a material or a part into, Or to use€ Or cONSUMe the thing transferred
directly in the production of, magazines distributed as controlled circulation publications;

(f) To use or consume the thing transferred in the production and preparation in suitable condition for market

and sale of printed, imprinted, overprinted, lithographic, multilithic, blueprinted, photostatic, or other productions or
reproductions of written or graphic matter;

(g) To use the thing transferred, as described in section 5739.011 of the Revised Code, primarily in a manufac-
turing operation to produce tangible personal property for sale;

(h) To use the benefit of a warranty, maintenance or service confract, or similar agreement, as described in di-
vision (B)(7) of section 5739.01 of the Revised Code, to repair or maintain tangible personal propesty, if all of the prop-
erty that is the subject of the warranty, contract, or agreement would not be subject to the tax imposed by. this section;

(i) To use the thing transferred as qualified research and development equipment;

() To use or consume the thing transferred primarily in storing, transporting, mailing, or otherwise handling
purchased sales inventory in a warehouse, distribution center, or similar facility when the inventory is primarily distrib-
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uted outside this state to retail stores of the person who owns or controls the warehouse, distribution center, or similar
facility, to retail stores of an affiliated group of which that person is a member, or by means of direct marketing. This
division does not apply to motor vehicles registered for operation on the public highways. As used in this division, "af-

filiated group" has the same meaning as in division (B)(3)(e) of section 5739.01 of the Revised Code and "direct market-
ing" has the same meaning as in division (B)(35) of this section. ' :

{k) To use or consume the thing transferred to fulfill a contractual obligation incurred by a warrantor pursuant
to a warranty provided as a part of the price of the tangible personal property sold or by a vendor of a warranty, mainte-

pance or service contract, or similar agreement the provision of which is defined as a sale under division (B)(7) of sec-
tion 5739.01 of the Revised Code;

(1) To use or consume the thing transferred in the production of a newspaper for distribution to the public;

(m) To use tangible p'ersona_l property to perform a service listed in division (B)(3) of section 5739.01 of the
Revised Code, if the property is or is to be permanently transferred to the consumer of the service as an integral part of
the performance of the service, o '

(n) To use or consume the thing transferred in acquiring, formatting, editing, storing, and disseminating data
or information by electronic publishing.

As used in division (B)42) of this section, “thing" includes all transactions included in divisions (B)(3)a),
(b), and (e) of section 5739.01 of the Revised Code.

(43) Sales conducted through a coin operated device that activates vacuum equipment or equipment that dis-
penses water, whether or ot in combination with soap or other cleaning agents or wax, to the consumer for the con-

sumer's use on the premises in washing, cleaning, or waxing a motor vehicle, provided no other personal property or
personal service is provided as part of the transaction. :

(44) Sales of replacement and medification parts for engines, airframes, instruments, and interiors in, and paint
for, aircraft used primarily in a fractional aircraft ownership program, and sales of services for the repair, modification,
and maintenance of such aircraft, and machinery, equipment, and supplies primarily used to provide those services.

(45) Sales of telecommunications service that is vsed directly and primarily to perform the functions of a call
center. As used in this division, "call center" means any physical location where telephone calls are placed or received
in high volume for the purpose of making sales, marketing, customer service, technical support, or other specialized
business activity, and that employs at least fifty individuals that engage in call center activities on a full-time basis, or
sufficient individuals to fill fifty full-time equivalent positions.

(46) Sales by a telecommunications service vendor of 900 service to a subs’cribef. This division does not apply
to information services, as defined in division (FF) of section 5739.01 of the Revised Code.

(47) Sales of value-added non-voice data service. This division does not apply to any similar service that is not
otherwise a telecommunications service.

{48) (a) Sales of machinery, equipment, and software to a qualified direct selling entity for use in a warehouse
or distribution center primarily for storing, transporting, or otherwise handling inventory that is held for sale to inde-
pendent salespersons who operate as direct sellers and that is held primarily for distribution outside this state;

(b) As used in division (B)(48)(a) of this section:

i) "Direct seller” means a person selling consumer products to individuals for personal or household use
p g consumer p P

and not from a fixed retail location, including selling such product at in-home product demonstrations, parties, and other
one-on-one seiling.

(i) "Qualified direct selling entity” means an entity selling to direct sellers at the time the entity enters into
a tax credit agreement with the tax credit authority pursuant to section 122.17 of the Revised Code, provided that the
agreement was entered into on or after January 1, 2007. Neither contingencies relevant to the granting of, nor later de-
velopments with respect to, the tax credit shall impair the status of the qualified direct selling entity under division
(B)(48) of this section after execution of the tax credit agreement by the tax credit authority.

(c) Division (B)(48) of this section is limited to machinery, equipment, and software first stored, used, or con-
surned in this state within the period commencing June 24, 2008, and ending on the date that is five years after that date.
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(49) Sales of materials, parts, equipment, or engines used in the repair or maintenance of aircraft or avionics
systems of such aircraft, and sales of repair, remodeling, replacement, or maintenance services in this state performed
on aircraft or on an aircraft's avionics, engine, or component materials or parts. As used in division (B}Y49) of this sec-
tion, "aircraft" means aircraft of more than six thousand pounds maximum certified takeoff weight or used exclusively
in general aviation. '

(50) Sales of full flight simulators that are used for pilot or flight-crew training, sales of repair or replacement
parts or components, and sales of Tepair or maintenance services for such full flight simulators. "Full flight simulator"
means a replica of a specific type, or make, model, and series of aircraft cockpit. It includes the assemblage of equip-
ment and computer programs necessary 1o represent aircraft operations in ground and flight conditions, a vigual system
providing an out-of-the-cockpit view, and a system that provides cues at least equivalent to those of a three-degree-of-
freedom motion system, and has the full range of capabilities of the systems installed in the device as described in ap-

pendices A and B of part 60 of chapter 1 of title 14 of the Code of Federal Regulations.

(C) For the purpose of the proper administration of this chapter, and 1o prevent the evasion of the tax, it is pre-
suined that all sales made in this state are subject to the tax until the contrary is established.

(D) The levy of this tax on retail sales of recreation and sports club service shall not prevent a municipal corpora-

tion from levying any tax on recreation and sports club dues or on any income generated by recreation and sports club
dues. :

(E) The tax collected by the vendor from the consumer under this chapter is not part of the price, but is a tax col-
lection for the benefit of the state, and of counties levying an additional sales tax pursuant 10 section 5739.021
[5739.02.1] or 5739. 026 [5739.02.6] of the Revised Code and of transit authorities levying an additional sales tax put-
suant to section 5739.023 {5739.02. 3] of the Revised Code. Except for the discount authorized under section 5739.12 of
the Revised Code and the effects of any rounding pursuant to section 5703.055 [5 703.05.5] of the Revised Code, no
person other than the state or such a county or transit authority shall derive any benefit from the collection or payment

of the tax levied by this section or section 5739.021 [5739.02.1], 5739.023 [. 5739.02.3],0r5 739.026 [5739.02.6] of the
Revised Code. :
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§ 5739.02. Levy of sales tax; purpose; 1ate; exemptions; presumption of taxability

For the purpose of providing revenue with which to meet the needs of the state, for the use of the general revenue fund
of the state, for the purpose of securing a thorough and efficient system of common schools throughout the state, for the
purpose of affording revenues, in addition to those from general property taxes, permitted under constitutional limita-
tions, and from other sources, for the support of focal governmental functions, and for the purpose of reimbursing the
state for the expense of administering this chapter, an excise tax is hereby levied on each retail sale made in this state.

(A) (1) The tax shall b.e collected as provided in section 5739.025 [5 739.02.5] of the Revised Code. The rate of
the tax shall be five and one-half per cent. The tax applies and is collectible when the sale is made, regardless of the
time when the price is paid or delivered.

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an indefinite term witha

. minimum period of more than thirty days, of any motor vehicles designed by the manufaciurer to carry a load of not
more than one ton, watercrafi, outboard motor, or aircraft, or of any tangible personal property, other than motor vehi-
cles designed by the manufacturer to carry a load of more than one ton, to be used by the lessee or renter primarily for
business purposes, the tax shall be collected by the vendor at the time the lease or rental is consummated and shall be
calculated by the vendor on the basis of the total amount to be paid by the lessee or renter under the lease agreement. If
the total amount of the consideration for the lease or rental includes amounts that are not calculated at the time the lease
or rental is executed, the tax shall be calculated and collected by the vendor at the time such amounts are billed to the
lessee or renter. In the case of an open-end lease or rental, the tax shall be calculated by the vendor on the basis of the
total amount to be paid during the initial fixed term of the lease or rental, and for each subsequent rencwal period as it
comes due. As used in this division, "motor vehicle” has the same meaning as in section 4501.01 of the Revised Code,
and "watercraft”" includes an outdrive unit attached to the watercraft.

A lease with a renewal clanse and a termination penalty or similar provision that applies if the rencwal clause is
pot exercised is presumed to be a sham transaction. In such a case, the tax shall be calculated and paid on the basis of
the entire length of the lease period, including any renewal periods, until the termination penalty or similar provision no

longer applies. The taxpayer shall bear the burden, by a preponderance of the evidence, that the transaction or series of
transactions is not a sham transaction. - '
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(3) Except as provided in division (A)(2) of this section, in the case of a sale, the price of which consists in

whole or in part of the lease or rental of tangible personal property, the tax shall be measured by the installments of that
- lease or rental. ]

(4) In the case of a sale of a physical fitness facility service or recreation and sports club service, the price of
which consists in whole or in part of a membership for the receipt of the benefit of the service, the tax applicable to the
sale shall be measured by the installments thereof.

(B) The tax does not apply to the following:

(1) Sales to the state or any of its political subdivisions, or to any other state or its political subdivisions if the
laws of that state exempt from taxation sales made to this state and its political subdivisions;

(2) Sales of food for buman consumption off the premises where sold;

(3) Sales of food sold to students only in a cafeteria, dormitory, fraternity, or sorority maintained in a private,
public, or parochial school, college, or university; ' : '

(4) Sales of newspapers and of magazine subscriptions and sales or transfers of magazines distributed as con-
trolled circulation publications;

(5) The furnishing, preparihg, or serving of meals without charge'by an employer to an employee provided the
employer records the meals as part compensation for setvices performed or work done;

(6) Sales of motor fuel upon receipt, use, distribution, or sale of which in this state a tax is imposed by the law
of this state, but this exemption shall not apply to the sale of motor fuel on which a refund of the tax is allowable under
division (A) of section 5735.14 of the Revised Code; and the tax commissioner may deduct the amount of tax levied by
this section applicable to the price of motor fuel when granting a refund of motor fuel tax pursuant to division (A) of

section 5735.14 of the Revised Code and shall cause the amount deducted to be paid into the general revenue fund of
this state;

(7) Sales of natural gas by a natural gas company, of water by a water-works company, or of steam by a heating
company, if in each case the thing sold is delivered to consumers through pipes or conduits, and all sales of communi-

cations services by a telegraph company, all terms as defined in section 5727.01 of the Revised Code, and sales of elec- -
tricity delivered through wires; .

(8) Casual sales by a person, or auctioneer employed directly by the person to conduct such sales, eicept as 1o
such sales of motor vehicles, watereraft or outboard motors required to be titled under section 1548.06 of the Revised

Code, watercraft documented with the United States coast guard, snowmobiles, and all-purpose vehicles as defined in
section 4519.01 of the Revised Code;

(9) (a) Sales of services or tangible personal property, other than motor vehicles, mobile homes, and manufac-
tured homes, by churches, organizations exempt from taxation under section 501(c)(3) of the Internal Revenue Code of
1986, or nonprofit organizations operated exclusively for charitable purposes as defined in division (B)(12) of this sec-
tion, provided that the number of days on which such tangible personal property or services, other than items never sub-
ject to the tax, are sold does not exceed six in any calendar year, except as otherwise provided in division (B}9)(b} of
this section. If the number of days on which such sales are made exceeds six in any calendar year, the church or organi-
zation shall be considered to be engaged in business and all subsequent sales by it shall be subject to the tax. In counting

the number of days, all sales by groups within a church or within an organization shall be considered to be sales of that
church or organization.

(b) The limitation on the number of days on which tax-exempt sales may be made by a church or organization
under division (BY9)(a) of this section does not apply to sales made by student clubs and other groups of students of a
primary or secondary school, or a parent-teacher association, booster group, or similar organization that raises money to
support or fund curricular or extracurricular activities of a primary or secondary school. '

(c) Division (B)(9)(a) and (b) of this section do not apply to sales by a noncommercial educational radio or
television broadcasting station. _

(10) Sales not within the taxing power of this state under the Constitution of the United States;
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(11) Except for transactions that are sales under division (BY3Xr) of section 5739.01 of the Revised Code, the
transportation of persons or property, unless the transportation is by a private investigation and security service;

'(12) Sales of tangible personal property or services to churches, to organizations exempt from taxation under
section 501(c)(3) of the Internal Revenue Code of 1986, and to any other nonprofit organizations operated exclusively
for charitable purposes in this state, no part of the net income of which inures to the benefit of any private shareholder
or individual, and no substantial part of the activities of which consists of carrying on propaganda or otherwise attempt-
ing to influence legislation; sales to offices administering one or more homes for the aged or one or more hospital facili-

ties exempt under section 140.08 of the Revised Code; and sales to organizations described in division {D) of section
5709.12 of the Revised Code. '

“Charitable purposes" means the relief of poverty; the improvement of health through the alleviation of illness,
disease, or injury: the operation of an organization exclusively for the provision of professional, laundry, printing, and
purchasing services to hospitals or charitable institutions; the operation of a home for the aged, as defined in section
5701.13 of the Revised Code; the operation of a radio or television broadcasting station that is licensed by the federal
communications commission as a noncommercial educational radio or television station; the operation of a nonprofit
animal adoption service or a county humane society; the promotion of education by an institution of learning that main-
tains a faculty of qualified instructors, teaches regular continuous courses of study, and conters a recognized diploma
upon completion of a specific curriculum; the operation of a parent-teacher association, booster group, or similar or-
ganization primarily engaged in the promotion and support of the curricular or extracurricular activities of a primary or
secondary school; the operation of a community or area center in which presentations in music, dramatics, the arts, and
related fields are made in order to foster public interest and education therein; the production of performances in music,
dramatics, and the arts; or the promotion of education by an organization engaged in carrying on research in, or the dis-
semination of, scientific and technological knowledge and information primarily for the public.

Nothing in this division shall be deemed to exempt sales to any organization for use in the operation or carrying
on of a trade or business, or sales to a home for the aged for use in the operation of independent living facilities as de-
fined in division (A) of section 5709.12 of the Revised Code.

(13) Building and construction materials and services sold to construction contractors for incorporation into a
structure or improvement to real property under a construction contract with this state or a political subdivision of this
state, or with the United States government or any of its agencies; building and construction materials and services sold
1o construction contractors for incorporation into a structure or improvement to real property that are accepted for own-
ership by this state or any of its political subdivisions, or by the United States government or any of its agencies at the
time of completion of the structures or improvements; building and construction materials sold to construction contrac-
tors for incorporation into-a herticulture structure or livestock structure for a person engaged in the business of horticul-
ture or producing livestock; building materials and services sold 1o a construction contractor for incorporation into a
house of public worship or religious education, or a building used exclusively for charitable purposes under a construc-
tion contract with an organization whose purpose is as described in division (B)(12) of this section; building materials
and services sold to a construction contractor for incorporation into a building under a construction contract with an
organization exempt from taxation under section 301(c)(3) of the Internal Revenue Code of 1986 when the building is to
be used exclusively for the organization's exempt purposes; building and construction materials sold for incorporation
into the original construction of a sports facility under section 307.696 [307. 69.6] of the Revised Code; building and
construction materials and services sold to a construction contractor for incorporation into real property outside this
state if such materials and services, when sold to a construction contractor in the state in which the real property is lo-
cated for incorporation into real property in that state, would be exempt from a tax on sales levied by that state; and,
until one calendar year after the construction of a convention center that qualifies for property tax exemption under sec-
tion 5709.084 [5709.08.4] of the Revised Code is completed, building and construction materials and services sold to a
construction contractor for incorporation into the real property comprising that convention center;

(14) Sales of ships or vessels or rail rolling stock used or to be used principally in interstate or foreign com-
merce, and repairs, alterations, fuel, and lubricants for such ships or vessels-or rail rolling stock;

(15) Sales to persons primarily engaged in any of the activities mentioned in division (B)(42)(a) or (g) of this
section, to persons engaged in making retail sales, or to persons who purchase for sale from a manufacturer tangible
personal property that was produced by the manufacturer in accordance with specific designs provided by the purchaser,
of packages, including material, labels, and parts for packages, and of machinery, equipment, and material for use pri-
marily in packaging tangible personal property produced for sale, including any machinery, equipment, and supplies
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used to make labels or packages, io prepare packages ot products for labeling, or to label packages or products, by or on
the order of the person doing the packaging, or sold at retail. "Packages” includes bags, baskets, cartons, crates, boxes,
cans, bottles, bindings, wrappings, and other similar devices and containers, but does not include motor vehicles or bulk
tanks, trailers, or similar devices attached to motor vehicles. "Packaging" means placing in a package. Division (B)(15) '
of this section does not apply to persons engaged in highway wansportation for hire.

(16) Sales of food to persons using supplemental nutrition assistance program benefits to purchase the food. As
used in this division, "food" has the same meaning as in 7 U.S.C. 2012 and federal regulations adopted pursuant to the
Food and Nutrition Act of 2008.. .

(17) Sales to persons engaged in farming, agriculture, horticulture, or floriculture, of tangible personal property
for use or consumption directly in the production by farming, agriculture, horticulture, or floriculture of other tangible
personal property for use or consumption directly in the production of tangible personal property for sale by farming,
agriculture, horticulture, or floriculture; or material and parts for incorporation into any such tangible personal property
for use or consumption in production; and of tangible personal property for such use or consumption in the conditioning
or holding of products produced by and for such use, consumption, or sale by persons engaged in farming, agriculture,
horticulture, or floriculture, except where such property is incorporated into real property;

(18) Sales of drugs for a human being that may be dispensed only pursuant to a prescription; insulin as recog-
pized in the official United States pharmacopoeia; urine and blood testing materials when used by diabetics or persons
with hypoglycemia to test for glucose or acetone; hypodermic syringes and needles when used by diabetics for insulin
injections; epoetin alfa when purchased for usc in the treatment of persons with medical disease; hospital beds when
purchased by hospitals, nursing homes, or other medical facilities; and medical oxygen and medical oxygen-dispensing
equipment when purchased by hospitals, pursing homes, or other medical facilities;

(19) Sales of prosthetic devices, durable medical equipment for home use, or mobility enhancing equipment,
when made pursuant to a prescription and when such devices or equipment are for use by a human being.

(20) Sales of emergency and fire protection vehicles and equipment to nonprofit organizations for use solely in

providing fire protection and emergency services, inciuding trauma care and emergency medical services, for political
gubdivisions of the state;

(21) Sales of tangiblé personal property manufactured in this state, if sold by the manufacturer in'this statetoa

retailer for use in the retail business of the retailer outside of this state and if possession is taken from the manufacturer

by the purchaser within this state for the sole purpose of immediately removing the same from this state in a vehicle
owned by the purchaser; ‘

(22) Sales of services provided by the state or any of its political subdivisions, agencies, instrumentalities, insti-
tutions, or authorities, or by governmental entities of the state or any of its political subdivisions, agencies, instrumen-
talities, institutions, or authorities;

(23) Sales of motor vehicles to nonresidents of this state under the circumstances described in division (B) of
section 5739.029 [5739.02.9] of the Revised Cade;

(24) Sales to persons engaged in the preparation of eggs for sale of tangible personal property used or consumed
directly in such preparation, including such tangible personal property used for cleaning, sanitizing, preserving, grading,
sorting, and classifying by size; packages, including material and parts for packages, and machinery, equipment, and
material for use in packaging eggs for sale; and handling and transportation equipment and parts therefor, except motor
vehicles licensed to operate on public highways, used in intraplant or interplant transfers or shipment of eggs in the
process of preparation for sale, when the plant or plants within or between which such transfers or shipments occur are
operated by the same person. "Packages" includes containers, cases, baskets, flats, fillers, filler flats, cartons, closure
materials, labels, and labeling materials, and "packaging” means placing therein.

(25) (a) Sales of water o a consumer for residential use, except the sale of bottled water, distilled water, min-
eral water, carbonated water, O ice; '

(b) Sales of water by a nonprofit corporation engaged exclusively in the treatment, distribution, and sale of
water to consumers, if such water is delivered to consumers through pipes or tubing.

(26) Fees charged for inspection or reinspection of motor vehicles under section 3704.14 of the Revised Code;
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(27) Sales to persons licensed to conduct a food service operation pursuant to section 3717.43 of the Revised
Code, of tangible personal property primarily used directly for the following:

(a) To prepare food for human consumption for sale;

(b) To preserve food that has been or will be prepared for human consumption for sale by the food service op-
erator, not including tangibie personal property used to display food for selection by the consumer:

(¢) To clean tangible personal property used to prepare or serve food for human consumption for sale.
(28) Sales of animals by nonprofit animal adoption services or county humane societies; '

(29) Sales of services to a corporation described in division (A) of section 5709.72 of the Revised Code, and .

‘sales of tangible personal property that qualifies for exemption from taxation under section 5709.72 of the Revised
Code;

(30) Sales and installation of agricultural land tile, as defined in division (B)(5Xa) of section 5739.01 of the Re-
vised Code; C

(31) Sales and erection or installation of portable grain bins, as defined in division {BY5)(b) of section 5739.01
of the Revised Code;

(32) The sale, lease, repair, and maintenance of, parts for, or items attached to-or incorporated in, motor vehi-
cles that are primarily used for transporting tangible personal property belonging to others by a person engaged in
highway transportation for hire, except for packages and packaging used for the transportation of tangible personal
property; .

(33) Sales to the state headquarters of any veterans' organization in this state that is either incorporated and is-

sued a charter by the congress of the United States or is recognized by the United States veterans administration, for use
by the headquarters;

(34) Salesto a telecommunications service vendor, mobile telecommunications service vendor, or satellite
broadcasting service vendor of tangible personal property and services used directly and primarily in transmitting, re-
ceiving, switching, or recording any interactive, one- or two-way electromagnetic communications, including voice,
image, data, and information, through the use of any medium, including, but not limited to, poles, wires, cables, switch-
ing equiptment, computers, and record storage devices and media, and component parts for the tangible personal prop-
erty. The exemption provided in this division shall be in lieu of all other exemptions under division (B)(42)(a) of this

_section to which the vendor may otherwise be entitled, based upon the use of the thing purchased in providing the tele-
. communications, mobile telecommunications, or satellite broadcasting service.

(35) (a) Sales where the purpose of the consumer is to use or consume the things transferred in making retail

sales and consisting of newspaper inserts, catalogues, coupons, flyers, gift certificates, or other advertising material that
prices and. describes tangible personal property offered for retail sale. '

(b) Sales to direct marketing vendors of preliminary materials such as photographs, artwork, and typesctting
that will be used in printing advertising material; of printed matier that offers free merchandise or chances to win
sweepstake prizes and that is mailed to potential customers with advertising material described in division (B)(35)(a) of
this section; and of equipment such as telephones, computers, facsimile machines, and similar tangible personal prop-
erty primarily used to accept orders for direct marketing retail sales.

(c) Sales of automatic food vending machines that preserve food with a shelf life of forty-five days or less by
refrigeration and dispense it to the consumer.

For purposes of division (B)(35) of this section, "direct marketing" means the method of selling where con-
sumers order tangible personal property by United States mail, delivery service, or telecommunication and the vendor
delivers or ships the tangible personal property sold to the consumer from a warehouse, catalogue distribution center, or
similar fulfillment facility by means of the United States mail, delivery service, or common carrier,

(36) Sales to a person engaged in the business of ‘horticulture or producing livestock of materials to be incorpo-
rated into a horticulture structure or livestock structure;

Appx. 58



- Page 33
ORC Ann. 5739.02

(37) Sales of personal computers, computer monitors, computer keyboards, modems, and other peripheral com-
puter equipment to an individual who is licensed or certified to teach in an elementary or a secondary school in this state
for use by that individual in preparation for teaching elementary or secondary school students;

(38) Salestoa professional racing team of any of the following:
(a) Motor racing vehicles;

(b) Repair services for motor racing vehicles;

(c) Items of property that are attached to or incorporated in motor racing vehicles, including engines, chassis,
and all other compenents of the vehicles, and all spare, replacement, and rebuilt parts or components of the vehicles;
except not including tires, consumable fluids, paint, and accessories consisting of instrumentation sensors and related
items added to the vehicle to collect and transmit data by means of telemetry and other forms of communication.

~ (39) Sales of used manufactured homes and used mobiie homes, as defined in section 5739.0210 [5739.02.10]
of the Revised Code, made on or after January 1, 2000; o

(40) Sales of tangible personal property and services to a provider of electricity used or consumed directly and
primarily in generating, transmitting, or distributing electricity for use by others, including property that is or is to be
incorporated into and will become a part of the consumer's production, transmission, or distribution system and that
retains its classification as tangible personal property after incorporation; fuel or power used in the production, trans-
mission, or distribution of electricity; and tangible personal property and services uised in the repair and maintenance of

the production, transmission, or distribution system, including only those motor vehicles as are specially designed and

equipped for such use. The exemption provided in this division shall be in lieu of ail other exemptions in division

(B)(42)(a) of this section to which a provider of electricity may otherwise be entitled based on the use of the tangible

* personal property or service purchased in generating, transmitting, or distributing electricity.

(41) Sales to a person providing services under division (B)(3)(r) of section 5739.01 of the Revised Code of
tangible personal property and services used directly and primarily in providing taxable services under that section.

(42) Sales where the purpose of the purchaser is to do any of the following:

(a) To incorporate the thing transferred as a material or a part into tangible personal property to be produced
for sale by manufacturing, assembling, processing, or refining; or to use or consume the thing transferred directly in
producing tangible personal property for sale by mining, including, without limitation, the extraction from the earth of
all substances that are classed geologically as minerals, production of crude oil and natural gas, farming, agriculture,
horticulture, or floricuiture, or directly in the rendition of a public utility service, except that the sales tax levied by this
section shall be collected upon all meals, drinks, and food for human consumption sold when transporting persons. Per-
sons engaged in rendering farming, agricultural, horticultural, or floricultural services, and services in the exploration
for, and production of, crude oil and natural gas, for others are deemed engaged directly in farming, agriculture, horti-
culture, and floriculture, or exploration for, and production of, crude oil and natural gas. This paragraph does not ex-

empt from "retail sale” or vsales at retail” the sale of tangible personal property that is to be incorporated into a structure
or improvement 1o real property.

{b) To hold the thing transferred as security for the performance of an obligation of the vendor;
- {¢) To resell, hold, use, or consume the thing transferred as evidence of a contract of insurance;

(d) To use or consume the thing directly in commercial fishing; .

(e) To incorporate the thing transferred as a material or a part into, Or to use oI CONSUIMe the thing transferred
directly in the production of, magazines distributed as controlled circulation publications;

(f) To use or consume the thing transferred in the production and preparation in suitable condition for market
and sale of printed, imprinted, overprinted, lithographic, muitilithic, blueprinted, photostatic, or other productions or
reproductions of written or graphic matter; _

() To use the thing transferred, as described in section 5739.011 of the Revised Code, primarily in a manufac-
turing operation to produce tangible personal property for sale;
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* (h) To use the benefit of a waﬁanty, maintenance or service contract, or similar agreement, as described in di-
vision (B)(7) of section 5739.01 of the Revised Code, to repair or maintain tangible personal property, if all of the prop-
erty that is the subject of the warranty, confract, or agreement would not be subject to thé tax imposed by this section;

(i) To use the thing transferred as qualified research and development equipment;

{j) To use or consume the thing transferred primarily in storing, transporting, mailing, or otherwise handling
purchased sales inventory in a warehouse, distribution center, or similar facility when the inventory is primarily distrib-
uted outside this state to retail stores of the person who owns or controls the warehouse, distribution center, or similar
facility, to retail stores of an affiliated group of which that person is a member, or by means of direct marketing. This
division does not apply to motor vehicles registered for operation on the public highways. As used in this division, "af-

filiated group” has the same meaning as in division (B)}3)(e) of section 5 739.01 of the Revised Code and "direct market-
ing“ has the same meaning as in division (B)(35} of this section.

(k) To use or consume the thing transferred to fulfill a contractual obligation incurred by a warrantor pursuant
to a warranty provided as a part of the price of the tangible personal property sold or by a vendor of a warranty, mainte-

nance or service contract, or similar agreement the provision of which is defined as a sale under division (B)}(7) of sec-
 tion 5739.01 of the Revised Code,

. {1} To use or consume the thing transferred in the production of a newspaper for distribution to the public;

(m) To use tangible personal property to perform a service listed in division (B)(3) of section 5 739.01 of the

Revised Code, if the property is or is to be permanently transferred to the consumer of the service as an integral part of
the performance of the service;

~ (n) To use or consume the thing transferred in acquiring, foratting, editing, storing, and disseminating data
or information by electronic publishing. :

As used in division (B)(42) of this section, “thing" includes all transactions included in divisions (B)(3)Xa),
(b), and (e) of section 5739.01 of the Revised Code.

(43) Sales conducted through a coin operated device that activates vacuum equipment or equipment that dis-
penses water, whether or not in combination with soap or other cleaning agents or wax, to the consumer for the con-

sumer's use on the premises in washing, cleaning, or waxing a motor vehicle, provided no other personal property or
personal service is provided as part of the transaction.

(44) Sales of replacement and modification parts for engines, airframes, instruments, and interiors in, and paint
for, aircraft used primarily in a fractional aircraft ownership program, and sales of services for the repair, modification,
and maintenance of such aircraft, and machinery, equipment, and supplies primarily used to provide those services.

(45) Sales of telecommunications service that is used directly and primarily to perform the functions of a cail
center. As used in this division, "call center” means any physical location where telephone calls are placed or received
in high volume for the purpose of making sales, marketing, customer service, technical support, or other specialized
business activity, and that employs at least fifty individuals that engage in call center activities on a full-time basis, or
sufficient individuals to fill fifty full-time equivalent positions. : '

~(46) Sales by a telecommunications service vendor of 900 service to a subscriber. This division does not apply
to information services, as defined in division (EF) of section 5739.01 of the Revised Code.

(47) Sales of value-added non-voice data service. This division does not apply to any similar service that is not
otherwise a telecommunications service.

(48) (a) Sales of machinery, equipment, and software to a qualified direct selling entity for use in a warehouse
or distribution center primarily for storing, transporting, or otherwise handling inventory that is held for sale to inde-
_pendent salespersons who operate as direct sellers and that is held primarily for distribution outside this state;

(b) As used in division (B}(48)(2) of this section:

(i) "Direet seller” means a person selling consumer products to individuals for personal or household use

and not from a fixed retai! location, including selling such product at in-home product demonstrations, parties, and other
_one-en-one selling.
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(i) "Qualified direct selling entity" means an entity selling to direct sellers at the time the entity enters into
a tax credit agreement with the tax credit authority pursuant to section 122.17 of the Revised Code, provided that the
“agreement was entered into on or after January 1, 2007. Neither contingencies relevant to the granting of, nor later de-
velopments with respect to, the tax credit shall impair the status of the qualified direct selling entity under division
(B)(48) of this section after execution of the tax credit agreement by the tax credit authority.

(c) Division (B)}(48) of this section is limited to machinery, equipment, and software first stored, used, or con-
sumed in this state within the period commencing June 24, 2008, and ending on the date that is five years after that date.

(49) Sales of materials, parts, equipment, or engines used in the repair or maintenance of aircraft or avionics
systems of such aircraft, and sales of repair, remodeling, replacement, or maintenance services in this state performed
on aircrafi or on an aircraft's avionics, engine, oT component. materials or parts. As used in division (B)}49) of this sec-
tion, "aircraft” means aircraft of more than six thousand pounds maximum certified takeoff weight

or used exclusively
in general aviation.

(50) Sales of full flight simulators that are used for pilot or flight-crew training, sales of repair or replacement
parts or Components, and sales of repair or maintenance services for such full flight simulators. "Full flight simulator”
means a replica of a specific type, or make, model, and series of aircraft cockpit. It includes the assemblage of equip-
ment and computer programs necessary to represent aircraft operations in ground and flight conditions, a visual system
providing an out-of-the-cockpit view, and a system that provides cues at least equivalent to those of a three-degree-of-
freedom motion system, and has the full range of capabilities of the systems installed in the device as described in ap-
pendices A and B of part 60 of chapter I of title 14 of the Code of Federal Regulations. '

(C) For the purpose of the proper administration of this chapter, and to prevent the evasion of the tax, it is pre-
sumed that all sales made in this state are subject to the tax until the contrary is established.

(D) The levy of this tax on retail sales of recreation and sports club service shall not prevent a municipal corpora-

tion from levying any tax on recreation and sports club dues or on any income generated by recreation and sports club
dues. : :

(E) The tax collected by the vendor from the consumer under this chapter is not part of the price, but is a tax col-
Jection for the benefit of the state, and of counties levying an additional sales tax pursuant to section 5739.021
[5739.02.1] or 5739. 026 [5739.02.6] of the Revised Code and of transit authorities levying an additional sales tax pur-
suant to section 5739.023 [5739.02.3 ] of the Revised Code. Except for the discount authorized under section 5739.12 of
the Revised Code and the effects of any rounding pursuant to section 5703.055 [5703.05.5] of the Revised Code, no
persen other than the state or such a county or transit authority shall derive any benefit from the collection or payment

of the tax levied by this section or section 5739.021 [5739.02.1], 5739.023 [5739.02.3], or 5739.026 [5 739.02.6] of the
Revised Code.

HISTORY:
153 v S 181, § 1, eff. 9-13-10.
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§ 5739.021. Levy of additional sales tax by county; resdlution; referendum; reduction

(A) For the purpose of providing additional general revenues for the county or supporting criminal and administrative
justice services in the county, or both, and to pay the expenses of administering such levy, any county may levy atax at
the rate of not more than one per cent at any maultiple of one-fourth of one per cent upon every retail sale made in the
county, except sales of watercraft and outboard motors required to be titled pursuant to Chapter 1548. of the Revised
Code and sales of motor vehicles, and may increase the rate of an existing tax to not more than one per cent at any mul-
tiple of one-fourth of one per cent.

The tax shall be levied and the rate increased pursuant to a resolution of the board of county commissioners. The

* resolution shall state the purpose for which the tax is to be levied and the number of years for which the tax is to be lev-
ied, or that it is for a continuing period of time. If the-tax is to be levied for the purpose of providing additional general
revenues and for the purpose of supporting criminal and administrative justice services, the resolution shall state the rate
or amount of the tax to be apportioned to each such purpose. The rate or amount may be different for each year the tax

“is to be levied, but the rates or amounts actually apportioned each year shall not be different from that stated in the reso-
lution for that year. If the resolution is adopted as an emergency measure necessary for the immediate preservation of
the public peace, health, or safety, it must receive an affirmative vote of all of the members of the board of county
commissioners and shall state the reasons for such necessity. The board shall deliver a certified copy of the resolution to
the tax commissioner , not later than the sixty-fifth day prior to the date on which the tax is to become effective, which
shail be the first day of the calendar quarter . ‘

Prior to the adoption of any resolution under this section, the board of county commissioners shall conduct two
public hearings on the resolution, the second hearing to be not less than three nor more than ten days after the first. No-
tice of the date, time, and place of the hearings shall be given by publication in a newspaper of general circulation in the
county once a week on the same day of the week for two consecutive weeks, the second publication being not less than
ten nor more than thirty days prior to the first hearing.

Except as provided in division (B)(3) of this section, the resolution shall be subject to a referendum as provided in
sections 305.31 to 305.41 of the Revised Code. : i

* If a petition for a referendum is filed, the county auditor with whom the petition was filed shall, within five days,
notify the board of county commissioners and the tax commissioner of the filing of the petition by certified mail. If the
board of elections with which the petition was filed declares the petition invalid, the board of elections, within five days,
shall notify the board of county commissioners and the tax commissioner of that declaration by certified mail. If the
petition is declared to be invalid, the effective date of the tax or increased rate of tax levied by this section shall be the
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first day of a calendar quarter following the expiration of sixty -five days from the date the commissioner receives no-
tice from the board of elections that the petition is invalid. -

(B) (1) A resolution that is not adopted as an emergency measure may direct the board of elections to submit the
guestion of levying the tax or increasing the rate of tax to the electors of the county at a special election held on the date
specified by the board of county commissioners in the resolution, provided that the election occurs not less than ninety
days after a certified copy of such resolution is transmitted to the board of elections and the election is not held in Feb-
ruary or August of any year. Upon transmission of the resolution to the board of elections, the board of county commis-
sioners shall notify the tax commissioner in writing of the levy question to be submitted to the electors. No resolution
adopted under this division shall go into effect unless approved by a majority of those voting upon it, and, except as
provided in division (B)3) of this section, shall become effective on the first day of a calendar quarter following the

expiration of sixty-five days from the date the tax commissioner receives notice from the board of elections of the af-
firmative vote.

(2) A resolution that is adopted as an emergency measure shall go into effect as provided in division (A) of this
section, but may direct the board of elections to submit the question of repealing the tax or increase in the rate of the tax
to the electors of the county at the next general election in the county occurring not less than ninety days after a certified
copy of the resolution is transmitted to the board of elections. Upon transmission of the resolution to the board of elec-
tions, the board of county commissioners shall notify the tax commissioner in writing of the levy guestion to be submit-
ted to the electors. The ballot question shall be the same as that prescribed in section 5739.022 [5 739.02.2] of the Re-
vised Code. The board of elections shall notify the board of county commissioners and the tax commissioner of there-
sult of the election immediately after the result has been declared. If a majority of the qualified electors voting on the
question of repealing the tax of increase in the rate of the tax vote for repeal of the tax or repeal of the increase, the
board of county commissioners, on the first day of a calendar quarter following the expiration of sixty ~five days afier
the date the board and tax commissioner receive notice of the result of the election, shall, in the case of a repeal of the
tax, cease 1o levy the tax, or, in the case of a repeal of an increase in the rate of the tax, cease to levy the increased rate
and levy the tax at the rate at which it was imposed immediately prior to the increase in rate.

(3) If a vendor that is registered with the central electronic registration system provided for in section 5740.05 of
the Revised Code makes a sale in this state by printed catalog and the consumer computed the tax on the sale based on
local rates published in the catalog, any tax levied or repealed or rate changed under this section shal} not apply to such
a sale until the first day of a calendar quarter following the expiration of one bundred twenty days from the date of no-
tice by the tax commissioner pursuant to division (H) of this section. B

{C) If a resolution is rejected at a referendum or if a resolution adopted after January 1, 1982, as an emergency
measure is repealed by the electors pursuant to division (B)(2) of this section or section 5739. 022 [5739.02.2] of the
Revised Code, then for one year after the date of the election at which the resolution was rejected or repealed the board
of county commissioners may not adopt any resolution authorized by this section as an emergency measue. '

(D) The board of county commissioners, at any time while a tax levied under this section is in effect, may by reso-
Jution reduce the rate at which the tax is Jevied to a lower rate authorized by this section. Any reduction in the rate at
which the tax is levied shall be made effective on the first day of a calendar quarter next following the sixty-fifth day
afier a certified copy of the resolution is delivered to the tax commissioner.

(E) The tax on every retail sale subject to a tax levied pursuant to this section shall be in addifion to the tax levied

by section 5739.02 of the Revised Code and any tax levied pursuant to section 5739.023 [5739.02.3] or 5739.026
[5739.02.6] of the ‘Revised Code.

A county that levies a tax pursuant to this section shall levy a tax at the same rate pursuant to section 5741.021
[5741.02.1] of the Revised Code.

The additional tax levied by the county shall be collected pursuant to section 5739.025 [5739. 02.5] of the Revised
Code. If the additional tax or some portion thereof is levied for the purpose of criminal and administrative justice ser-
vices, the revenue from the tax, or the amount or rate apportioned to that purpose, shall be credited to a special fund
created in the county treasury for receipt of that revenue.

Any tax levied pursuant to this section is subject to the exemptions provided in section 5739.02 of the Rdised Code
and in addition shall not be applicable to sales not within the taxing power of a county under the Constitution of the
' United States or the Ohio Constitution. , '
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(F) For pirposes of this section, a copy of a resolution is “certified” when it contains a written statement attesting
that the copy is a true and exact reproduction of the original resolution.

{G) If a board of commissioners intends to adopt a resolution to levy a tax in whole or in part for the purpose of
criminal and administrative justice services, the board shall prepare and make available at the first public hearing at
which the resolution is considered a statement containing the following information:

(1) For each of the two preceding fiscal years, the amount of expenditures made by the county from the coﬁnty
general fund for the purpose of criminal and administrative justice services;

(2) For the fiscal year in which the resolution is adopted, the board's estimate of the amount of expenditures to be
made by the county from the county general fund for the purpose of criminal and administrative justice services;

(3) For each of the two fiscal years after the fiscal year in which the resolution is adopted, the board's preliminary
plan for expenditures to be made from the county general fund for the purpose of criminal and administrative justice
services, both under the assumption that the tax will be imposed for that purpose and under the assumption that the tax
would not be imposed for that purpose, and for expenditures to be made from the special fund created under division (E)
of this section under the assumption that the tax will be imposed for that purpose.

The board shall prepare the statement and the preliminary plan using the best information available to the board at
the time the statement is prepared. Neither the statement nor the preliminary plan shall be used as a basis to challenge
the validity of the tax in any court of competent jurisdiction, nor shall the statement or preliminary plan limit the author-

ity of the board to appropriate, pursuant to section 5 705.38 of the Revised Code, an amount different from that specified
in the preliminary plan. :

(H) Upon receipt from a board of county commissioners of a certified copy of a resolution required by division (A)
or (D) of this section, or from the board of elections of a notice of the results of an election required by division (A) or
~ (B)(1) or (2) of this section, the tax commissioner shall provide notice of a tax rate change in & manner that is reasona-
bly accessible to all affected vendors. The commissioner shall provide this notice at least sixty days prior to the effec-
tive date of the rate change. The commissioner, by rule, may establish the method by which notice will be provided.

(I) As used in this section, "criminal and administrative justice services" means the exercise by the county sheriff of
all powers and duties vested in that office by law; the exercise by the county prosecuting attorney of all powers and du-
ties vested in that office by law; the exercise by any court in the county of all powers and duties vested in that court; the
exercise by the clerk of the court of common pleas, any clerk of a municipal court having jurisdiction throughout the

- county, or the clerk of any county court of all powers and duties vested in the clerk by law except, in the case of the
clerk of the court of common pleas, the titling of motor vehicles or watercrafi pursuant to Chapter 1548. or 4505. of the
Revised Code: the exercise by the county coroner of all powers and duties vested in that office by law; making pay-
ments to any other public agency or a private, nonprofit agency, the purposes of which in the county include the diver-
sion, adjudication, detention, or rehabilitation of criminals or juvenile offenders; the operation and maintenance of any
detention facility, as defined in section 2921.01 of the Revised Code; and the construction, acquisition, equipping, or
repair of such a detention facility, including the payment of any debt charges incurred in the issuance of securities pur-

suant to Chapter 133. of the Revised Code for the purpose of constructing, acquiring, equipping, or repairing such a
facility. _ ;

HISTORY:
132 v H 919 (Eff 12-12-67); 133 v H 531 (Eff 8-18-69); 133 v H 855 (Eff 5-1-70); 138 v H 1062 (Eff 3-23-81); 139
v H 373 (Eff 1-29-82); 141 v H 3 (Eff 3-6-86); 142 vH 274 (Eff 7-20-87); 143 v H 365 (Eff 4-1-90); 143 v H 841 (Eff

4-5-91); 144 v H 192 (Eff 10-10-91); 145 v H 677 (Eff 4-21-94); 146 v S 158 (Eff 5-8-96); 147 v S 17 (Eff 2-13-97);
149 v S 143 (Eff 1-1-04); 150 vH 95, § 1, eff. 1-1-04; 153 vH 48, § 1, eff. 7-2-10.
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§ 5739.022. Election to repeal emergency permissive tax '

(A) The question of repeal of either a county permissive tax or an increase in the rate of a county permissive tax that
was adopted as an emergency measure pursuant to section 5739.021 or 5739.026 of the Revised Code may be initiated
by filing with the board of elections of the county not less than ninety days before the general election in any year 2
petition requesting that an election be held on the question. The question of repealing an increase in the rate of the
colinty permissive tax shail be submitted to the electors as a separate question from the repeal of the tax in effect prior
io the increase in the rate. Any petition filed under this section shall be signed by.qualified electors residing in the
county equal in number to ten per cent of those voting for governor at the most recent gubernatorial election.

After determination by it that the petition is valid, the board of elections shall submit the question to the electors of
the county at the next general election. The election shall be conducted, canvassed, and certified in the same manner as
regular elections for county offices in the county. The board of elections shall notify the tax commissioner, in writing,
of the election upon determining that the petition is valid. Notice of the election shall also be published in a newspaper
of general circulation in the district once a week for two consecutive weeks prior to the election, and, if the board of
elections operates and maintains a web site, the board of elections shall post notice of the election on its web site for
thirty days prior to the election. The notice shall state the purpose, time, and place of the election. The form of the ballot

cast at the election shall be prescribed by the secretary of state; however, the ballot question shall read, "shall the tax
(or, increase in the rate of the tax) be retained?

Yes

NOII'

The question covered by the petition shall be submitted as a separate proposition, but it may be printed on the same
ballot with any other proposition submitted at the same election other than the election of officers. '

(B) If a majority of the qualified electors voting on the question of repeal of either a county permissive tax or an in-
crease in the rate of a county permissive tax approve the repeal, the board of elections shall notify the board of county
commissioners and the tax commissioner of the result of the election immediately after the result has been declared. The
board of county commissioners shall, on the first day of the calendar quarter following the expiration of sixty-five days
after the date the board and the tax commissioner receive the notice, in the case of a repeal of a county permissive tax,
cease to levy the tax, or, in the case of a repeal of an increase in the rate of a county permissive tax, levy the tax at the
rate at which it was imposed immediately prior to the increase in rate and cease to levy the increased rate.
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- (C) Upon receipt from a board of elections of a notice of the results of an election required by division (B) of this
section, the tax commissioner shall provide notice of a tax repeal or rate change in a manner that is reasonably accessi-
bie to all dffected vendors. The commissioner shall provide this notice at least sixty days prior to the effective date of

 the rate change: The commissioner, by rule, may establish the method by which notice will be provided.

(D) If a vendor that is registered with the central electronic registration system provided for in section 5740.05 of
the Revised Code makes a sale in this state by printed catalog and the consumer computed the tax on the sale based on
local rates published in the catalog, any tax repealed or rate changed under this section shall not apply to such a sale
until the first day of a calendar guarter following the expiration of one hundred twenty days from the date of notice by

the tax commissioner pursuant to division (C) of this section.
HISTORY: _ ,
133 v H 531 (Eff 8-18-69); 135 v S 44 (Eff 9-11-73); 138 vH 1062 (Eff 3-23-81); 139 v H 373 (Eff 1-29-82); 142

v H 274 (Eff 7-20-87); 143 v H 841. Eff 4-5-91; 150 vH 95, § 1, eff. 1-1-04; 151 vH 3, § 1, eff. 5-2-06; 153vH48, §
1, eff. 7-2-10.
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§ 5739.023. Transit authority tax levy

(A) (1) For the purpose of providing additional general revenues for a transit authority and paying the expenses of
administering such levy, any transit authority as defined in division (U) of section 5739.01 of the Revised Code may
levy a tax upon every retail sale made in the territory of the transit authority, except sales of watercraft and outboard
motors required to be titled pursuant to Chapter 1548. of the Revised Code and sales of motor vehicles, at a rate of not
more than one and one-half per cent at any multiple of one-fourth of one per cent and may increase the existing rate of
tax to not more than one and one-half per cent at any multiple of one-fourth of one per cent. The tax shall be levied and

_ the rate increased pursvantto a resolution of the legislative authority of the transit authority and a certified copy of the

resolution shall be delivered by the fiscal officer to the board of elections as provided in section 3505.071 of the Revised

Code and to the tax commissioner. The resolution shall specify the number of years for which the tax is to be in effect
or that the tax is for a continuing period of time, and the date of the election on the question of the tax pursuant to sec-

tion 306.70 of the Revised Code. The board of elections shall certify the results of the election to the transit authority
and tax commissioner.

(2) Except as provided in division (C) of this section, the tax levied by the resolution shall become effective on
the first day of a calendar quarter next following the sixty-fifth day following the date the tax commissioner receives
from the board of elections the certification of the results of the election on the question of the tax.

(B) The legislative authority may, at any time while the tax is in effect, by resolution fix the rate of the tax at any
rate authorized by this section and not in excess of that approved by the voters pursuant to section 306.70 of the Revised
Code. Except as provided in division (C) of this section, any ¢hange in the rate of the tax shall be made effective on the
first day of a calendar quarter next following the sixty-fifth day following the date the tax commissioner receives the
certification of the resolution; provided, that in any case where bonds, or notes in anticipation of bonds, of a regional
transit authority have been issued under section 306.40 of the Revised Code without a vote of the electors while the tax
proposed to be reduced was in effect, the board of trustees of the regional transit authority shall continue to levy and
collect under authority of the original election authorizing the tax a rate of tax that the board of trustees reasonably es-

timates will produce an amount in that year equal to the amount of principal of and interest on those bonds as is payable
in that year. .

(C) Upon receipt from the board of elections of the certification of the results of the election required by division
(A) of this section, or from the legislative authority of the certification of a resolution under division (B) of this section,
the tax commissioner shall provide notice of a tax rate change in a manner that is reasonably accessible to all affected
vendors. The commissioner shall provide this notice at least sixty days prior to the effective date of the rate change. The
commissioner, by rule, may establish the method by which notice will be provided. '
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(D) If a vendor that is registered with the central electronic registration system provided for in section 3740.05 of
the Revised Code makes a sale in this state by printed catalog and the consumer computed the tax on the sale based on
local rates published in the catalog, any tax levied or rate changed under this section shall not apply to such a sale until
the first day of a calendar quarter following the expiration of one hundred twenty days from the date of notice by the tax
commissioner pursuant to division (C) of this section . -

(E) The tax on every retail sale subject to a tax levied pursuant to this section is in addition to the tax levied by sec-
tion 5739.02 of the Revised Code and any tax levied pursuant to section 5739.021 ot 3739.026 of the Revised Code.

(F) The additional tax levied by the transit authority shall be collected pursuant to section 5 739.025 of the_ Revised
Code. :

(G) Any tax levied pursuant to this section is subject to the exemptions provided in section 5739.02 of the Revised
Code and in addition shall not be applicable to sales not within the taxing power of a transit authority under the constitu-
tion of the United States or the constitution of this state. :

(H) The rate of a tax levied under this section is subject to reduction under section 5739.028 of the Revised Code, if
a ballot question is approved by voters pursuant to that section.
HISTORY:

135 v S 544 (Eff 6-29-74); 139 v H 373 (Eff 1-29-82); 140 vH 37 (Eff 6-22-84); 141 vH 583 (Eff 2-20-86); 141 v
H 428 (Eff 12-23-86); 142 v H 274 (Eff 7-20-87); 143 vH 365 (Eff 4-1-90); 146 v S 188 (Eff 7-19-95); 149 v S 143
(Eff 7-1-03); 150 v S 47. Eff 1-1-2004; 150 v H 95, § 1, eff. 6-26-03.
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§ 5739.026. Additional county sales tax for certain purposes

(A) A board of county commissioners may levy a tax of one-fourth or one-half of one per cent on every retail sale in
the county, except sales of watercraft and outboard motors required to be titled pursuant to Chapter 1548. of the Revised
Code and sales of motor vehicles, and may increase an existing rate of one-fourth of one per ceat to one-half of one per
cent, to pay the expenses of administering the tax and, except as provided in division {AX(6) of this section, for any one

or more of the following purposes provided that the aggregate levy for all such purposes does not exceed one-half of
oné per cent:

Y] To provide additional revenues for the payment of bonds or notes issued in anticipation of bonds issued by a
convention facilities authority established by the board of county commissioners under Chapter 351. of the Revised
Code and to provide additional operating revenues for the convention facilities authority;

(2)To 'provide additional revenues for a transit authority operating in the county;

(3) To provide additional revenue for the county's general fund;

(M) To provide additional revenue for permanent improvements within the county to be distributed by the com-
munity improvements board in accordance with section 307.283 [307.28.3] and to pay principal, interest, and premium
"on bonds issued under section 307. 284 [307.28.4] of the Revised Code; -

(5) To provide additional revenue for the acquisition, construction, equipping, or repair of any specific permanent
improvement or any class or group of permanent improvements, which improvement or class or group of improvements
shall be enumerated in the resolution required by division (D) of this section, and to pay principal, interest, premium,

" and other costs associated with the jssuance of bonds or notes in anticipation of bonds issued pursuant to Chapter 133.

of the Revised Code for the acquisition, construction, equipping, or repair of the specific permanent improvement or
class or group of permanent improvements;

(6) To provide revenue for the implementation and operation of a 9-1-1 system in the county. If the tax is levied
or the rate increased exclusively for such purpose, the tax shall not be levied or the rate increased for more than five
years. At the end of the last year the tax is levied or the rate increased, any balance remaining in the special fund estab-
lished for such purpose shall remain i that fund and be used exclusively for such purpose until the fund is completely
expended, and, notwithstanding section 5705.16 of the Revised Code, the board of county commissioners shali not peti-

tion for the transfer of money from such special fund, and the tax commissioner shall not approve such a petition.

If the tax is levied or the rate increased for such purpose for more than five years, the board of county commis-
sioners also shalllevy the tax or increase the rate of the tax for one or more of the purposes described in divisions (A)(1)
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to (5) of this section and shall prescribe the method for allocating the revenues from the tax each year in the manner
required by division (C) of this section. ~

(7) To provide additional revenue for the operation or maintenance of a detention facility, as that term is defined
under division (F) of section 2921.01 of the Revised Code; '

(8) To provide revenue to finance the construction or renovation of a sports facili.ty, but only if the tax is levied
for that purpose in the manner prescribed by section 5739.028 [5739. 02.8] of the Revised Code.

As used in division (A)(S) of this section:
(a) "Sports facility” means a facility intended to house major league professional athletic teams.
(b) "Constructing” or "construction” includes providing fixtures, furnishings, and equipment.

{9 To provide additional revenue for the acquisition of agricultural easements, as defined in section 5301.67 of
the Revised Code; to pay principal, interest, and premium on bonds issued under section 133.60 of the Revised Code,
and for the supervision and enforcement of agricultura) easements heid by the county;

(10) To provide revenue for the provision of ambulance, paramedic, or other emergency medical services.

Pursuant to section 755.171 [755.17.1] of the Revised Coa’e, a board of county commissioners may pledge and

 contribute revenue from a tax levied for the purpose of division {A)(5) of this section to the payment of debt charges on
bonds issued under section 735.17 of the Revised Code.

The rate of tax shall be a multiple of one-fourth of one per cent, unless a portion of the rate of an existing tax lev-
ied under secfion 3739.023 [5739.02.3] of the Revised Code has been reduced, and the rate of tax levied under this sec-
tion has been increased, pursuant to section 3739.028 {5739. 02.8] of the Revised Code, in which case the aggregate of
the rates of tax levied under this section and section 5739.023 [5739.02.3] of the Revised Code shall be a multiple of
one-fourth of one per cent. The tax shall be levied and the rate increased pursuant to a resolution adopted by a majority
of the members of the board. The board shall deliver a certified copy of the resolution to the tax commissioner, not later

than the sixty-fifth day prior to the date on which the tax is to become effective, which shall be the first day of a calen-
dar quarter. . :

Prior to the adoption of any resolution to levy the tax or to increase the rate of tax exclusively for the purpose set
forth in division (A)}3) of this section, the board of county commissioners shall conduct two public hearings on the
resolution, the second hearing to be no fewer than three nor more than ten days after the first. Notice of the date, time,
and place of the hearings shall be given by publication in a newspaper of general circulation in the county once a week
on the same day of the week for two consecutive weeks, the second publication being no fewer than ten nor more than
thirty days prior to the first hearing. Except as provided in division (E) of this section, the resolution shall be subject to a
referendum as provided in sections 305.31 to 305.41 of the Revised Code. If the resolution is adopted as an emergency
measure necessary for the immediate preservation of the public peace, health, or safety, it must receive an affirmative
vote of all of the members of the board of county commissioners and shall state the reasons for the necessity.

If the tax is for more than one of the purposes set forth in divisions (A)(1) to (7), (9), and (10) of this section or is
exclusively for one of the purposes set forth in division (AX1)42), (4), (5),(6), (7), (9), or (10) of this section, the reso-
fution shall not go into effect unless it is approved by a majority of the electors voting on the question of the tax.

(B) The board of county commissioners shall adopt a resolution under section 351.02 of the Revised Code creating
the convention facilities authority, or under section 307.283 [307.28 3] of the Revised Code creating the community
improvements board, before adopting a resolution levying a tax for the purpose of a convention facilities authority un-

der division {A)(1) of this section or for the purpose of a community improvements board under division (A)(4) of this
section.

(C) (1) If the tax is to be used for more than one of the purposes set forth in divisions (A)(1) to (7}, (9), and (10) of
this section, the board of county commissioners shall establish the method that will be used to determine the amount or
proportion of the tax revenue received by the county during each year that will be distributed for each of those purposes,
including, if applicable, provisions governing the reallocation of a convention facilities authority's allocation if the au-
thority is dissolved while the tax is in effect. The allocation method may provide that differént proportions or amounts
of the tax shall be distributed among the purposes in different years, but it shall clearly describe the method that will be
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used for each year. Except as otherwise provided in division {C)2) of this section, the allocation method established by
the board is not subject to amendment during the life of the tax. '

(2) Subsequeﬁt to holding a public hearing on the proposed amendment, the board of county commissioners may

amend the allocation method established under division {C)(1) of this section for any year, if the amendment is ap-

proved by the governing board of each entity whose allocation for the year would be reduced by the proposed amend-
ment. In the case of a tax that is levied for a continuing period of time, the board may not so amend the allocation
method for any year before the sixth year that the tax is in effect.

(a) If the additional revenues provided to the convention facilities authority are pledged by the anthority for the
payment of convention facilities authority revenue bonds for as long as such bonds are outstanding, no reduction of the
authority's allocation of the tax shall be made for any year except to the extent that the reduced authority aliocation,
when combined with the authority's other revenues pledged for that purpose, is sufficient to meet the debt service re-
quirements for that year on such bonds.. '

(b) if the additional revenues provided to the county are pledged by the county for the payment of bonds or
notes described in division (A}4) or (5) of this section, for as long as such bonds or notes are outstanding, no reduction
of the county's or the community improvements board's allocation of the tax shall be made for any year, except to the
extent that the reduced county or community improvements board allocation is sufficient to meet the debt service re-
quirements for that year on such bonds or notes.

{c) if the additional revenucs provided to the transit authority are pledged by the authority for the payment of
revenue bonds issued under section 306.37 of the Revised Code, for as long as such bonds are outstanding, no reduction
of the authority's allocation of tax shall be made for any year, except to the extent that the autbority's reduced allocation,
when combined with the authority's other revenues pledged for that purpose, is sufficient to meet the debt service re-
quirements for that year on such bonds. Co

(d) If the additional revenues provided to the county are pledged by the county for the payment of bonds or
notes issued under section 133.60 of the Revised Code, for so long as the bonds or notes are outstanding, no reduction of
the county's allocation of the tax shall be made for any year, except to the extent that the reduced county allocation is
sufficient to meet the debt service requirements for that year on the bonds or notes.

(D){1) The resolution levying the tax or increasing the rate of tax shall state the rate of the tax or the rate of the in-
crease; the purpose oI purposes for which it is to be levied; the number of years for which it is to be levied or that it is
for a continuing period of time; the allocation method required by division (C) of this section; and if required to be
submitted to the electors of the county under division (A) of this section, the date of the election at which the proposal
shall be submitted to the electors of the county, which shall be not less than ninety days after the certification of a copy
of the resolution to the board of elections and, if the tax is to be levied exclusively for the purpose set forth in division
(A)(3) of this section, shall not occur in February or August of any year. Upon certification of the resolution to the

board of elections, the board of county commissioners shall notify the tax commissioner in writing of the levy question
to be submitted to the electors. 1f approved by a majority of the electors, the tax shall become effective on the first day
of a calendar quarier next following the sixty-fifih day following the date the board of county commissioners and tax
commissioner receive from the board of elections the certification of the results of the clection, except as provided in
division (E) of this section.

(2) (a) A resolution specifying that the tax is to be used exclusively for the purpose set forth in division (A)(3) of
this section that is not adopted as an eMErgency measure may direct the board of elections 1o submit the question of
levying the tax or increasing the rate of the tax to the electors of the county at a special election held on the date speci-
fied by the board of county commissioners in the resolution, provided that the election occurs not less than ninety days
after the resolution is certified to the board of elections and the election is not held in February or August of any year.
Upon certification of the resolution to the board of elections, the board of county commissioners shall notify the tax
commissioner in writing of the levy question to be submitted to the electors. No resolution adopted under division
(D)(2)(a) of this section shall go into effect unless approved by a majority of those voting upon it and, except as pro-
vided in division (E) of this section, not until the first day of a calendar quarter following the expiration of sixty -five

days from the date the tax commissioner receives notice from the board of elections of the affirmative vote.

(b} A re§olution specifying that the tax is to be used exclusively for the purpose set forth in division (A)(3) of
this section that is adopted as an emergency measure shall become effective as provided in division (A) of this section,
but may direct the board of elections to submit the question of repealing the tax or increase in the tate of the tax to the
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electors of the county at the next general election in the county occurring not less than ninety days after the resolution is
certified to the board of elections. Upon certification of the resolution to the board of elections, the board of county
commissioners shall notify the tax commissioner in writing of the levy question to be submitted to the electors. The
ballot question shall be the same as that prescribed in section 3739. 022 [5739.02.2] of the Revised Code. The board of
elections shall notify the board of county commiissionets and the tax commissioner of the result of the election immedi-
ately after the result has been declared. 1If a majority of the qualified electors voting on the question of repealing the tax
or increase in the rate of the tax vote for repeal of the tax or repeal of the increase, the board of county commissioners,
on the first day of a calendar quarter following the expiration of sixty-five days after the date the board and tax comipis-
sioner received notice of the result of the election, shall, in the case of a repeal of the tax, cease to levy the tax, or, in the

case of a repeal of an increase in the rate of the tax, cease 10 levy the increased rate and levy the tax at the rate at which
it was imposed immediately prior to the increase in rate.

(¢).A board of county commissioners, by resolution, Ihay reduce the rate of a tax levied exclusively for the pur-
pose set forth in division (A)(3) of this section to a lower rate authorized by this section. Any such reduction shall be

made effective on the first day of the calendar quarter next following the sixty-fifth day after the tax commissioner re-
ceives a certified copy of the resolution from the board. '

(E) If 2 vendor that is registered with the central electronic registration systen provided for in section 3740.05 of
the Revised Code makes a sale in this state by printed catalog and the consumer computed the tax on the sale based on
local rates published in the catalog, any tax levied or repealed or rate changed under this section shall not apply to such

a sale until the first day of a calendar quarter following the expiration of one hundred twenty days from the date of no-
- tice by the tax commissioner pursuant to division (G) of this section.

(F) The tax levied pursuant to this section shall be in addition to the tax levied by section 5739.02 of the Revised
Code and any tax levied pursuant to section 5739.021 [5739. 02.1] or 5739.023 [5739.02.3] of the Revised Code.

A county that levies a tax pursuant to this section shall Jevy a tax at the same rate pursuant to section 5741.023
- [5741.02.3] of the Revised Code.

The additional tax levied by the county shall be collected pursnant to section 5739.025 [5739.02.5] of the Revised
Code. :

Any tax levied pursuant to this section is subject to the exemptions provided in section 3739.02 of the Revised Code

and in addition shall not be applicable to sales not within the taxing power of a county under the Constitution of the
United States or the Ohio Constitution. : ‘

(G) Upon receipt from a board of county commissioners of a certified copy of a resolution required by division (A)
of this section, or from the board of elections a notice of the results of an election required by division (D)(1), (2)(a),
(b), or (c) of this section, the tax commissioner shal] provide notice of a tax rate change in a manner that is reasonably
accessible to all affected vendors. The commissioner shall provide this notice at least sixty days prior to the effective
date of the rate change. The commissioner, by rule, may establish the method by which notice will be provided.

HISTORY:

141 v H 583 (Eff 2-20-86); 142 v H 274 (Eff 7-20-87); 143 vH 365 (Eff 4-1-90); 143 v H 841 (Eff 4-5-91); 144 v
S 131 (Eff 5-15-92); 145 v H 277 (Eff 10-29-93); 146 v S 188 (Eff 7-19-93); 146 v 5 61 (Eff 11-19-96); 147 v S 17 (Eff
2-13-97); 147 v § 223 (Eff 4-5-99); 149 v § 200 (Eff 9-6-2002); 149 v S 143 (Eff 7-1-2003); 149 v H 675, § 1.07 (Eff
7-1-03); 150 v S 47. Eff 1-1-2004; 150 vH 95, § 1, eff. 1-1-04; 151 v H 13, § 1, eff. 3-30-05; 151 vH 66, § 101.01, eff.

~

3-30-05; 151 v H 530, § 101.01, eff. 3-30-06; 153 vH 48, § 1, eff. 7-2-10.
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§ 5739.027. Tax on watercraft or outboard motor purchased by nonresident

(A) Notwithstanding sections 5739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], 5739.026 [5739. 02.6], 5741.02,
5741.021 [5741.02.1], 5741.022 [5741.02.2],and 5741.023 [5741.02.3] of the Revised Code, the tax due on the sale to
a copsumer who is a nonresident of this state of a watercraft or outboard motor required to be titled pursuant to Chapter
1548. of the Revised Code, or on the sale of a watercraft documented or to be documented with the United States coast
guard, shail be the lesser of the combined tax rate in effect at the location of the vendor or the sales, use, or similar ex-
cise tax that the consumer would owe in the state of the consumeér's intended titling, registration, or use of the water-
craft or outboard motor, if all of the following apply:

(1) The consumer immediately will remove the watercraft or outboard motor from this state for use outside this
state; ’

(2) The consumer will title or register the watercraft or outboard motor in another state, if such titling or registra-
tion is required;

(3) The consumer will pay all applicable sales, use, or similar excise taxes due in the state of titling, registration,
Or use;

(4) The state of titling, registration, or use grants a credit against its sales, use, or similar excise tax for tax paid to
this state;

(5) The consumer executes the affidavit specified in division (C) of this section.
The vendor shall collect the tax and remit it to the state in the manner specified by the tax commissioner.

(B) If all of the conditions specified in division (A) of this section exist, except that the state of titling, registration,
or use does not grant a credit for sales or use tax paid to this state, or that the consumer's ownership or use of the wa-
tercraft or outboard motor is exempt or otherwise not taxable in such other state, the consumer may take title to and
possession of the watercraft or outboard motor without payment of any sales or use tax to this state.

(C) Every nontesident consumer who purchases a watercrafl or outboard motor, as described in division (A) of this
section, for immediate removal from this state shall execute an affidavit in triplicate, in such form as the tax commis-
sioner specifies, affirming such facts and specifying the consumer's tax liability in the intended state of titling, registra-
tion, or use. The affidavit shall be given to the vendor, The vendor shall retain a copy of the affidavit and file another
copy with the clerk of the court of common pleas if the vendor is procuring an Ohio title on behalf of the consumer.
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The original copy of the affidavit shall be filed with the tax commissioner in the manner prescribed by the tax commis-
sioner. .

(D) If the vendor procures a title on behalf of the nonresident consumer from the clerk of the court of common
pleas of the county where the vendor is located, on the sale of a watercraft or outboard motor the vendor shall file the

affidavit specified in division (C) of this section with the clerk. The clerk shall issue the title without requiring payment
of a sales or use tax.

(E) If the watercraft or outboard motor is purchased by a corpofatiOH described in division (B)(6) of section

5739.01 of the Revised Code, for purposes of this section the state of residence of the consumer shall be the state of
residence of the principal shareholder. : -

(F) For purposes of this section, the consideration received for watercraft trailers riot required to be titled pursuant
to Chapter 4505. of the Revised Code and other accessories, which are transferred to a nonresident consumer with the
watercraft or outboard motor, is part of the price of the watercraft or outboard motor, provided that such consideration is
included in the price of the watercraft or outboard motor as reported by the vendor. Tangible personal property sold

separately to the nonresident consumer shall be taxed as otherwise provided in this chapter and Chapter 5741. of the
Revised Code.

(G) A vendor who in good faith accepts an affidavit provided by a nonresident consumer pursuant to division (C)
of this section may rely upon the representations made in the affidavit.

(H) All prdvisions of this chapter and of Chaptef 5741. of the Revised Code that are not inconsistent with this sec-
tion apply to transactions described in this section.

(1) Any vendor who makes sales described in this section shall file with the tax commissioner any supplemental re-
port or return the tax commissioner considers necessary for the efficient administration and enforcement of this section.

HISTORY:
144 v H 485. Bff 7-8-92.

Appx. 74



Page 49

FOCUS - 11 of 39 DOCUMENTS

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Inc
a-member of the LexisNexis Group
All rights reserved.

*** CUURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH FILE 54 ***
*+%x ANNOTATIONS CURRENT THROUGH APRIL 1, 2010 ***
*++ OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 1, 2010 ***

TITLE 57. TAXATION
CHAPTER 5739. SALES TAX

Go to the Ohio Code Archive Directory
{ORC Ann. 5739.029 (2010)

§ 5739.029. Tax on motor vehicles purchased by nonresident consumers

(A) Notwithstanding sections 5739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], 5739.026 [5739.02.6], 5741.02,
5741.021 [5741.02.1],5741.022 [5741.02.2], and 5741.023 [5741.02.3] of the Revised Code, and except as otherwise -
provided in division (B) of this section, the tax due under this chapter on the sale of a motor vehicle required to be titled
under Chapter 4505. of the Revised Code by a motor vehicle dealer to a consumer that is a nonresident of this state

shall be the lesser of the amount of tax that would be due under this chapter and Chapter 5741. of the Revised Code if
the total combined rate were six per cent, or the amount of tax that would be due to the state in which the consumer
titles or registers the motor vehicle or to which the consumer removes the vehicle for use. '

(B) No tax is due under this section, any other section of this chapter, or Chapter 5741. of the Revised Code under
any of the following circumstances:

(1) (a) The consumer intends to immediately remove the motor vehicle from this state for use outside this state;

(b) Upen removal of the motor vehicle from this state, the consumer intends to title or register the vehicle in
another state if such titling or registration is required;

(¢) The consumer cxecutes an affidavit as required under division (C) of this seétion affirming the consemer's
intentions under divisions (B)(1)(a) and (b) of this section; and

(d) The state in which the consumer titles or registers the motor vehicle or to which the consumer removes the

vehicle for use provides an exemption under circumstances substantially similar to those described in division (BX1) of
this section.

) The state in which the consumer titles or registers the motor vehicle or to which the consumer remaoves the

vehicle for use does pot provide a credit against its sales or use tax or similar excise tax for sales or use tax paid to this
state. :

(3) The state in which the consumer titles or registers the motor vehicle or to which the consumer removes the
vehicle for use does not impose a sales or use tax or similar excise tax on the ownership or use of motor vehicles.

(C) Any nonresident consumer that purchases a motor vehicle from a motor vehicle dealer in this state under the
circumstances described in divisions (B)(1)a) and {b) of this section shall execute an affidavit affirming the intentions
described in those divisions. The affidavit shall be executed in triplicate and in the form specified by the tax commis-
sioner. The affidavit shall be given to the motor vehicle dealer.
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A motor vehicle dealer that accepts in good faith an affidavit presented under this division by a nonresident con~
sumer may rely upon the representations made in the affidavit.

(D) A motor vehicle dealer making a-sale subject to the tax under division (A) of this section shall collect the tax
due unless the sale is subject to the exception under division (B) of this section or unless the sale is not otherwise sub-
ject to taxes levied under sections 5739.02, 5739.021 {5739.02.1], 5739.023 [5739.02.3 ], 3739.026 [5739.02.6],
5741.02, 5741.021 [5741.02.1], 5741.022 [5741.02.2], and 5741.023 [5741.02.3] of the Revised Code. In the case ofa
sale under the circamstances described in division (B)(1) of this section, the dealer shall retain one copy of the affidavit
and file the original and the other copy with the clerk of the court of common pleas. If tax is due under division (A) of
this section, the dealer shall remit the tax collected to the clerk at the time the dealer obtains the Ohio certificate of title

- in the name of the consumer as required under section 4503.06 of the Revised Code. The clerk shall forward the origi-
nal affidavit to the tax comumissioner in the manner prescribed by the commissioner. o

Unless a sale is excepted from taxation under division (B) of this section, upon receipt of an application for certifi-
- cate of title a clerk of the court of common pleas shall collect the sales tax due under division (A) of this section. The
clerk shall remit the tax collected to the tax commissioner in the manner prescribed by the commissioner.

(E) If a moter vehicle is purchased by a corporation described in division (B)(6) of section 5739.01 of the Revised

Code, the state of residence of the consumer for the purposes of this section is the state of residence of the corporation's
principal shareholder. o

(F) Any provision of this chapter or of Chapter 5741. of the Revised Code that is not inconsistent with this section
applies to sales described in division (A) of this section. - ‘

(G) As used in this section:
(1) For the purposes of this section only, the sale or purchase of a motor vehicle does not include a lease or rental
of a motor vehicle subject to division (A)(2) or (3) of section 5739.02 or division (A)2) or (3) of section 5741.02 of the
Revised Code;

(2) "State," except in reference to "this state,” means any state, district, commonwealth, or territory of the United
States and any province of Canada.

HISTORY:
152 v H 119, § 101.01, eff. 6-30-07; 152 v H 562, § 101.01, eff. 9-23-08.
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§ 5739.0210. Sales tax on manufactured or mobile home

(A) As used in this section and section 5739.02 of the Revised Code:

(1) "Manufactured home" has the same meaning as in division (C)(4) of section 3781.06 of the Revised Code and '
includes all skirting, awnings, interior cabinetry, and other accessories and attachments that are permanently attached to
and incorporated as part of the home, but does not include any furniture not permanently affixed to the home.

(2) "Manufacturer,” vremanufacturer,” and "distributor” means a manufacturer, remanufacturer, or distributor of
manufactured homes or mobile homes.

(3) "Mobile home" has the same meaning as in division (O) of section 4501 .01 of the Revised Code and includes
all skirting, awnings, interior cabinetry, and other accessories and attachments that are permanently attached to and in-
corporated as part of the home, but does not include any furniture not permanently affixed to the home.

(4) "New manufactured home" and "new mobile home" means a manufactured or mobile home the legal title to
which has never been transferred by a manufacturer, remanufacturer, distributor, or new motor vehicle dealer to a pur-
chaser in this state who is net a manufacturer, remanufacturer, distributor, or new motor vehicle dealer.

(5) *“New motor vehicle dealer” has the same meaning as in section 4517.01 of the Revised Code.

(6) "Used manufactured home" and "used mobile home” means a manufactured or mobile home the legal title to
which is being transferred or previously has been transferred by an owner other than a new motor vehicle dealer.

(B) Notwithstanding other sections of this chapter or Chapter 5741. of the Revised Code, the tax levied under such
chapters on the retail sales of manufactured homes and mobile homes sold on or after January 1, 2000, shall be reported
and paid as provided in this section. For purposes of this chapter and Chapter 5741. of the Revised Code, a manufac-
tured home or a mobile home sold on or after January 1, 2000, shall not be considered a motor vehicle.

(C) (1) The transfer of a used manufactured home or used mobile home on which the transfer tax imposed by sec-
tion 322.06 of the Revised Code has been paid shall not be considered a sale for purposes of this chapter or Chapter

5741. of the Revised Code and no tax required by this chapter or Chapter 5741. of the Revised Code shall be paid on
such transfer.

(2) The taxes imposed by this chapter and Chapter 5741. of the Revised Code do not apply to a new manufactured
home or new mobile home that a dealer sells to the United States government or to this state or any of its political sub-~
divisions.
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(D) New motor vehicle dealers that purchase new manufactured homes or new mobile homes from a manufacturer,

remanufacturer, distributor, or another dealer shall not pay the tax imposed by this chapter to the selier or vendor at the
time of purchase. : "

(E) When a new motor vehicle dealer sells a new manufactured home or new mobile home to a purchaser, other
+than another new motor vehicle dealer purchasing such home for subsequent sale by the dealer, the new motor vehicle
dealer shall be the consumer of such sale and shall remit the tax required by this chapter and Chapter 5741. of the Re-
vised Code. The price on which the tax shall be paid is the aggregate value in money of anything previously paid or
delivered, or promised to be paid or delivered, by the new motor vehicle dealer for that dealer's previous purchase of the
new manufactured or mobile home from a manufacturer, remanufacturer, distributor, or other new motor vehicle dealer.
The price on which the tax shall be paid does not include any amount paid by a new motor vehicle dealer as a refund-
able deposit for wheels and axles that are used to transfer a new manufactured home or new mobile home to the dealer
and to the person who purchases the home from the new motor vehicle dealer to the extent the deposit actually is re-
funded to the dealer, provided that the amount of the deposit is stated separately from the consideration paid or deliv-

 ered, or promised to be paid or delivered, for the purchase of the home by the dealer. The separate statement shall ap-
pear on the sales agreement or the initial invoice or billing rendered by the manufacturer, remanufacturer, distributor, or
other new motor vehicle dealer to the new motor vehicle dealer that is the consumer of the home for the purposes of
this division. The tax applies and shall be due from the dealer on the date the new manufactured home or new mobile
home is delivered to the purchaser, the date the purchaser remits the full price for the manufactured home or new mobile
homme to the dealer; or, in the case of a dealer-financed transaction, the date the purchaser completely executes the fi-
nancing for the new manufactured home or new mobile home, whichever date occurs first. The tax shall be paid at the
rate in effect in the county where the new manufactured home or new mobile home is to be titled to the purchaser.

(F) A new motor vehicle dealer shali not charge a tax under this chapter or Chapter 5741. of the Revised Code to

the purchaser of a new manufactured home or a new mobile home, but may pass the tax through to the purchaser as part
of the dealer's cost of the new manufactured home or new mobile home.

(G) A person performing repairs or improvements to a manufactured home or a mobile home shall be considered

the consumer of all property used in the performance of the repairs or improvements and shall not be considered to be
making sales of the repairs or improvements. '

HISTORY:
147 v S 142 (Eff 3-30-99); 148 v H 672. Eff 4-9-2001.

Appx. 78



ORC Ann. 5739.03 (2010)

§ 5739.03. Consumer to pay tax; collection and reporting of tax by vendor; exemption certificates

(A) Except as provided in section 5739.05 or section 5739.051 [5739.05.1] of the Revised Code, the tax
imposed by or pursuant to section 5739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], or 5739.026
[5739.02.6] of the Revised Code shall be paid by the consumer to the vendor, and each vendor shall collect
from the consumer, as a trustee for the state of Ohio, the full and exact amount of the tax payable on each
taxable sale, in the manner and at the times provided as follows:

(1) If the price is, at or prior to the provision of the service or the delivery of possession of the thing sold
to the consumer;, paid in currency passed from hand to hand by the consumer or the consumer's agent 1o

the vendor or the vendor's agent, the vendor or the vendor's agent shall collect the tax with and at the same
time as the price; ' '

(2) If the price is otherwise paid orto be paid, the vendor or the vendor's agent shall, at or prior to the
. provision of the service or the delivery of possession of the thing sold to the consumer, charge the tax
imposed by or pursuant to section 5739.02, 5739.021 [5739.02.1], 5739.023 {5739.02.3], or 5739.026
[5739.02.6] of the Revised Code to the account of the consumer, which amount shall be collected by the
vendor from the consumer in addition to the price. Such sale shall be reported on and the amount of the tax
applicable thereto shall be remitted with the return for the period in which the sale is made, and the amount
of the tax shall become a legal charge in favor of the vendor and against the consumer.

(B) (1) (a) If any sale is claimed to be exempt under division (E) of section 5739.01 of the Revised Code or
under section 5739.02 of the Revised Code, with the exception of divisions (BX(1) to (11) or (28) of section
5739.02 of the Revised Code, the consumer must provide to the véndor, and the vendor must obtain from
the consumer, a certificate specifying the reason that the sale is not legally subject to the tax. The certificate
shall be in such form, and shall be provided either in a hard copy form or electronic form, as the tax
commissioner prescribes.

(b) A vendor that obtains a fully completed exemption certificate from a consumer is relieved of
jiability for collecting and remitting tax on any sale covered by that certificate. If it is determined the
exemption was improperly claimed, the consumer shall be liable for any tax due on that sale under section
5739.02, 5739.021 [5739.02.1], 5739.023 {5739.02.3], or 5739.026 [5739.02.6] or Chapter 5741. of the
Revised Code. Relief under this division from liability does not apply to any of the following:

() A vendor that fraudulently fails to collect tax;

(i) A vendor that solicits consurners to participate in the unlawful claim of an exemption;
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(iii) A vendor that accepts an exemption certificate from a consu mer that claims an exemption based on who
purchases or who sells property or a service, when the subject of the transaction sought to be covered by the exemption
certificate is actually received by the consumer at a location operated by the vendor in this state, and this state has

posted to its web site an exemption certificate form that clearly and affirmatively indicates that the claimed exemption is
not available in this state; '

(iv} A vendor that accepts an exemption certificate from a consumer who claims a multiple points of use ex-

emption under division (D) of section 5739.033 {5739.03.3] of the Revised Code, if the item purchased is tangible per-
sonal property, other than prewritten computer software. ' '

(2) The vendor shall maintain records, including exemption certificates, of all sales on which a

consumer has
claimed an exemption, and provide them to the tax commissioner on request.

(3) The tax commissioner may establish an identification system whereby the commissioner issues an identifica-

tion number to a consumer that is exempt from payment of the tax. The consumer must present the number to the ven-
dor, if any sale is claimed to be exempt as provided in this section. '

(4) If no certificate is provided or obtained within ninety days after the date on which such sale is consummated,
it shall be presumed that the tax applies. Failure to have so provided or obtained a certificate shall not preclude a ven-
dor, within one hundred twenty days after the tax commissioner gives written notice of intent to levy an assessment,

from either establishing that the sale is not subject to the tax, or obtaining, in good faith, a fully completed exemption
certificate. : :

(5) Certificates need not be obtained nor provided where the identity of the consumer is such that the transaction
is never subject to the tax imposed or where the item of tangible personal property sold or the service provided is never
subject to the tax imposed, regardless of use, or when the sale is in interstate commerce.

(6) If a transaction is claimed to be exempt under division (B)(13) of section 5739.02 of the Revised Code, the
contractor shall obtain certification of the claimed exemption from the contractee. This certification shall be in addition
to an exemption certificate provided by the contractor to the vendor. A contractee that provides a certification under this
division shall be deemed to be the consumer of all items purchased by the contractor under the claim of exemption, if it

is subsequently determined that the exemption is not properiy claimed. The certification shall be in such form as the tax
commuissioner prescribes.

*{C) As used in this division, "contractee™ means a person who seeks to enter or enters into a contract or agreement

with a contractor or-vendor for the construction of real property or for the sale and installation onto real property of tan-
gible personal property. :

Any contractor or vendor may request from any contractee a certification of what portion of the property to be
transferred under such contract or agreement is to be incorporated into the realty and what portion will retain its status
as tangible personal property after installation is completed. The contractor or vendor shall request the certification by
certified mail delivered to the contractee, return receipt requested. Upon receipt of such request and prior to enteting
into the contract or agreement, the contractee shall provide to the contractor or vendor a certification sufficiently de-
tailed to enable the contractor or vendor to ascertain the resulting classification of all materials purchased or fabricated
by the contractor or vendor and transferred to the contractee. This requirement applies to a contractee regardless of

whether the contractee holds a direct payment permit under section 5739.031 [5739.02.1] of the Revised Code or pro-
vides to the contractor or vendor an exemption certificate as provided under this section.

For the purposes of the taxes levied by this chapter and Chapter 5741. of the Revised Code, the contractor or ven-
dor may in good faith rely on the contractee’s certification. Notwithstanding division (B) of section 5739.01 of the Re-
vised Code, if the tax commissioner determines that certain property certified by the contractee as tangible personal
property pursuant to this division is, in fact, real property, the contractee shall be considered to be the consumer of all

materials so incorporated into that real property and shall be liable for the applicable tax, and the contractor or vendor
shall be excused from any liability on those materials.

If a contractee fails to provide such certification upon the request of the contractor or vendor, the contractor or ven-
dor shall comply with the provisions of this chapter and Chapter 5741. of the Revised Code without the certification. If
the tax commissioner determines that such compliance has been performed in good faith and that certain property
treated as tangible personal property by the contractor or vendor is, in fact, real property, the contractee shall be consid-
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ered to be the consumer of ail imaterials so incorporated into that real property and shall be liable for the applicable tax,
and the construction contractor or vendor shall be excused from any liability on those materials.

This division does not apply to any contract or agreement where the tax commissioner determines as a fact that a
certification under this division was made solely on the decision or advice of the contractor or vendor.

™ Notwithstanding division (B) of section 5739.01 of the Revised Code, whenever the total rate of tax imposéd
under this chapter is increased after the date aftera construction contract is entered into, the contractee shall reimburse
the construction contractor for any additional tax paid on tangible property consumed or services received pursuant to
the contract. ' '

(E) A vendor who files a petition for reassessment contesting the assessment of tax on sales for which the vendor
obtained no valid exemption certificates and for which the vendor failed to establish that the sales were properly not
subject to the tax during the one-hundred-twenty-day period allowed under division (B} of this section, may present to
the tax commissioner additional evidence to prove that the sales were properly subjectto 2 claim of exception or exemp-
tion. The vendor shall file such evidence within ninety days of the receipt by the vendor of the notice of assessment,

except that, upon application and for reasonable cause, the period for submitting such evidence shail be extended thirty
days. .

The commissioner shall consider such additional evidence in reaching the final determination on the assessment
and petition for reassessment. : _

(F) Whenever a vendor refunds the price, minus any separately stated delivery charge, of an item of tangible per-
sonal property on which the tax imposed under this chapter has been paid, the vendor shall also refund the amount of
tax paid, minus the amount of tax attributable to the delivery charge.

HISTORY:

GC § 5546-3; 115V Pill, 306, § 3; 116 v PtIL, 69; 116 ¥ PHI, 323; Bureau of Code Revision, 10-1-53; 125 v 308
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§ 5739.031. Direct payment permit

(A) Upon application, the tax commissioner may issue a direct payment permit that authorizes a consumer to pay the
sales tax levied by or pursuant to section 5739.02, 5739.021 [5 739.02.1], 5739.023 {5739.02.3}, or 5739.026 .
[5739.02.6] of the Revised Code or the use tax levied by or pursuant to section 5741.02, 5 741.021 [5741.02.1],
5741.022 [5741.02.2], or 5741.023 [5 741.02.3] of the Revised Code directly to the state and waives the collection of the
tax by the vendor or seller if payment directly to the state would improve compliance and increase the efficiency of the

administration of the tax. The commissioner may adopt rules establishing the criteria for the issuance of such permits.

(B) Each permit holder, on or before the twenty-third day of each month, shall make and file with the treasurer of .
state a return for the preceding month in such form as is prescribed by the tax commissioner and shall pay the tax shown
on the return to be due. The return shall show the sum of the prices of taxable merchandise used and taxable services
received, the amount of tax due from the permit holder, and such other information as the commissioner deems neces-
sary. The commissioner, upon written request by the permit holder, may extend the time for making and filing returns
and paying the tax. If the commissioner determines that a permit holder's tax liability is not such as to merit monthly
filing, the commissioner may authorize the permit holder to file returns and pay the tax at less frequent intervals. The
treasurer of state shall show on the return the date it was filed and the amount of the payment remitted to the treasurer.
Thereafter, the treasurer immediately shall transmit all returns filed under thissection to the tax commissioner.

Any permit holder required to file a return and pay the tax under this section whose total payment for any calendar
" year equals or exceeds the amount shown in section 5739.032 [5739.03.2] of the Revised Code shall make each pay-
ment required by this section in the second ensuing and each succeeding year by electronic funds transfer as prescribed
by, and on or before the dates specified in, section 5739.032 {5739. 03.2] of the Revised Code, except as otherwise pre-
scribed by that section.

(C) For purposes of reporting and remitting the tax, the price of tangible personal property of services purchased
by, or of tangible personal property produced by, the permit holder shall be determined under division (G) of section
5741.01 of the Revised Code. Except as otherwise provided in division (E) of section 5739.033 [5739.03.3] of the Re-
vised Code, the situs of any purchase transaction made by the permit holder is the location where the tangible personal
property or service is received by the permit holder.

(D) It shall be the duty of every permit holder required to make a retwn and pay its tax under this section to keep
and preserve suitable records of purchases together with invoices of purchases, bills of lading, asset ledgers, deprecia-
tion schedules, transfer journals, and such other primary and secondary records and documents in such form as the
commissioner requires. All such records and other documents shall be open during business hours to the inspection of
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the tax commissioner, and shall be preserved for a period of four years, uniess the commissioner, in writing, has author-
ized their destruction or disposal at an earlier date, or by order or by reason of a waiver of the four-year time limitation
pursuant to section 5739.16 of the Revised Code requires that they be kept longer. '

(E) A permit granted pursuant to this section shall continue to be valid until surrendered by the holder or canceled
for cause by the tax commissioner.

(F) Persons who hold a direct payment permit that has not been canceled shall not be required to issue exemption
certificates and shall not be required to pay the tax as prescribed in sections 5 739.03, 5739.033 [5739.03.3], and
5741.12 of the Revised Code. Such persons shall notify vendors and sellers from whom purchases of tangible personal
property or services are made, of their direct payment permit number and that the tax is being paid directly to the state.
Upon receipt of such notice, such vendor or seller shall be absolved from all duties and liabilities imposed by section

5739.03 or 5741.04 of the Revised Code with respect to sales of tangible personal property or services to such permit
holder. . '

Vendors and sellers who make sales upon which the tax is not collected by reason of the provisions of this section
shail maintain records in such manner that the amount involved and identity of the purchaser may be ascertained. The
receipts from such sales shall not be subject to the tax levied in section 5739.1 0 of the Revised Code.

Upon the cancellation or surrender of a direct payment permit, the provisions of sections 5 739.03, 5741.04, and
5741.12 of the Revised Code shall immediately apply to all purchases made subsequent to such cancellation or surrender
by the person who previously held such permit, and such person shall so notify vendors and sellers from whom pur-
chases of tangible personal property or services are made, in writing, prior to or at the time of the first purchase after
such cancellation or surrender. Upon receipt of such notice, the vendor shall be subject to the provisions of sections
5730.03 and 5739.10 of the Revised Code and the seller shall be subject to the provisions of section 5741 .04 of the Re-
vised Code, with respect to all sales subsequently made to such person. Failure of any such person to notify vendors or
sellers from whom purchases of tangible personal property or services are made of the cancellation or surrender ofa
direct payment permit shall be considered as a refusal to pay the tax by the person required to issue such notice.

HISTORY:

126 v 60 (Eff 7-7-55); 132 v H 919 (Bff 12-12-67); 135 v.§ 544 (Eff 6-29-74); 141 v H 583 (Eff 2-20-86); 144 v S
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§ 5739.033. Sourcing location of sales; exemption claiming multiple points of use

(A) The amount of tax due pursuant to sections 5 739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], and 5739.026
[5739.02.6] of the Revised Code is the sum of the taxes imposed pursuant to those sections at the sourcing location of
the sale as determined under this section or, if applicable, under division (C) of section 5739.031 [5739.03.1] or section
5739.034 [5739.03.4] of the Revised Code. This section applies only to a vendor's or seller's obligation to collect and
remit sales taxes under section 5739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], or 5739.026 [5739.02.6] af the
Revised Code or use taxes under section 5741.02, 5741.021 [5741.02. 1], 5741.022 [5741.02.2], or 5741.023
[5741.02.3] of the Revised Code. Division (A) of this section does not apply in determining the jurisdiction for which
sellers are required to collect the use tax under section 5741.05 of the Revised Code. This section does not affect the

obligation of a consumer to remit use taxes on the storage, use, or other consumption of tangible personal property or

on the benefit realized of any service provided, to the jurisdiction of that storage, use, or consumption, or benefit real-
ized. ' ' :

(B) (1) Beginning January 1, 2010, retail sales, excluding the lease or rental, of tangible personal propefty or digital
goods shall be sourced to the location where the vendor receives an order for the sale of such property or goods if:

(a) The vendor receives the order in this state and the consumer receives the property or goods in this state;

© (b) The location where the consumer receives the property or goods is determined under division (C}2), ), or
(4) of this section; and : :

(c) The record-keeping system used by the vendor to calculate the tax imposed captures the location where the
order is received at the time the order is received. -

(2) A consumer has no additional liability to this state under this chapter or Chapter 5741. of the Revised Code
for tax, penalty, or interest on a saie for which the consumer remits tax to the vendor. in the amount invoiced by the
vendor if the invoice amount is calculated at either the rate applicable to the location where the consumer receives the
property or digital good or at the rate applicable to the location where the order is received by the vendor. A consumer
may rely on a written representation by the vendor as to the location where the order for the sale was received by the
vendor. If the consumer does not have a written representation by the vendor as to the location where the order was
received by the vendor, the consumer may use a location indicated by a business address for the vendor that is available

from records that are maintained in the ordinary course of the consumer’s business to determine the rate applicable to
the location where the order was received. :
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(3) For the purposes-of division (B) of this section, the location where an order is received by or on behalf ofa
vendor means the physical location of the vendor or a third party such as an established outlet, office location, or auto-
mated order receipt system operated by or on behalf of the vendor, where an order is initially received by or on behalf of
- the vendor, and not where the order may be subsequently accepted, completed, or fulfilled. An order is received when
all necessary information to determine whether the order can be accepted has been received by or on behalf of the ven-

‘dot. The location from which the property or digital good is shipped shall not be used to determine the location where
the order is received by the vendor.

(4) For the purposes of division (B) of this section, if services subject to taxation under this chapter or Chapter
5741. of the Revised Code are sold with tangible personal property or digital goods pursuant o a single contract or in
the same transaction, the services are billed on the same billing statement or invoice, and, because of the application of
division (B) of this section, the transaction would be sourced to more than one jurisdiction, the situs of the transaction
shall be the location where the order is received by or on behalf of the vendor.

(C) Except for sales, other than leases, of titled motor vehicles, titled watercraft, or titled outboard motors as pro-

vided in section 5741.05 of the Revised Code, or as otherwise provided in this section and section 5739.034 [5739.03.4]
of the Revised Code, all sales shall be sourced as follows:

(1) If the consumer or a donee designated by the consumer receives tangible personal property or a service at a
vendor's place of business, the sale shall be sourced to that place of business.

(2) When the tangible personal property or service is not received at a vendor's place of business, the sale shall be
sourced to the location known to the vendor where the consumer or the donee designated by the consumer receives the '

tangible personal property or service, including the location indicated by instructions for delivery to the consumer or
the consumer's donee. ‘

(3) If divisions (C)(1) and (2) of this section do not apply, the sale shall be sourced to the location indicated by an
address for the consumer that is available from the vendor's business records that are maintained in the ordinary course
of the vendor's business, when use of that address does not constitute bad faith.’ :

(4) If divisions (C)(1), (2), and (3) of this section do not apply, the sale shall be sourced to the location indicated
by an address for the consumer obtained during the consummation of the sale, including the address associated with the
consumer's payment instrument, if no other address is available, when use of that address does not constitute bad faith.

(5) If divisions {C)Y(1), (2), (3), and (4) of this section do not apply, including in the circumstance where the ven-
dor is without sufficient information to apply any of those divisions, the sale shall be sourced to the address from which

tangible personal property was shipped, or from which the service was provided, disregarding any location that merely
provided the electronic transfer of the property sold or service provided.

(6) As used in division (C) of this section, "receive” means taking possession of tangible personal property or
making first use of a service. "Receive” does not include possession by a shipping company on behalf of a consumer.

(D) (1) {a) Notwithstanding divisions (C)(1) to (5) of this section, a business consumer that is not a holder of a di-
rect payment permit granted under section 5739.031 [5739.03.1] of the Revised Code, that purchases a digital good,
computer software, except computer software received in person by a business consumer at a vendor's place of busi-
ness, or a service, and that knows at the time of purchase that such digital good, software, or service will be concur-
rently available for use in more than one taxing jurisdiction shall deliver to the vendor in conjunction with its purchase
an exemption certificate claiming multiple points of use, or shall meet the requirements of division (D)(2} of this sec-
tion. On receipt of the exemption certificate claiming multiple points of use, the vendor is relieved of its obligation to
collect, pay, or remit the tax due, and the business consumer must pay the tax directly to the state.

(b) A business consumer that delivers the exemption certificate claiming multiple points of use to a vendor
may use any reasonable, consistent, and uniform method of apportioning the tax due on the digital good, computer
software, or service that is supported by the consumer's business records as they existed at the time of the sale. The
business consumer shall report and pay the appropriate tax to each jurisdiction where concurrent use occurs. The tax
due shall be calculated as if the apportioned amount of the digital good, computer software, or service had been deliv-
ered to each jurisdiction to which the sale is apportioned under this division. '

(c) The exemption certificate claiming multiple points of use shall remain in effect for all future sales by the

vendor to the business consumer until it is revoked in writing by the business consumer, except as to the business con-
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sumer's specific apportionment of a subsequent sale under division (D)}(1)(b) of this section and the facts existing at the
time of the sale. : :

(2) When the vendor knows that a digital good, computer software, or service sold will be concurrently available
for use by the business consumer in more than one jurisdiction, but the business consumer does not provide an exemp-
tion certificate claiming multiple points of use as required by division (D)(1) of this section, the vendor may work with
the business consumer to produce the correct apportionment. Governed by the principles of division (D)(1)(b) of this
section, the vendor and busiriess consumer may use amny reasonable, but consistent and uniform, method of apportion-
ment that is supported by the vendor's and business consumer's books and records as they exist at the time the sale is
reported for purposes of the taxes levied under this chapter. If the business consumer certifies to the accuracy of the
apportionment and the vendor accepts the certification, the vendor shall collect and remit the tax accordingly. In the
absence of bad faith, the vendor is relieved of any further obligation to collect tax on any transaction where the vendor
has collected tax pursuant to the information certified by the business consumer. : '

(3) Whien the vendor knows that the digital good, computer software, or service will be concurrently available for
use in more than one jurisdiction, and the business consumer does not have a direct pay permit and does not provide to
the vendor an exemption certificate claiming multiple points of use as required in division (D)(1) of this section, or cer-

tification pursuant to division (D)2) of this section, the vendor shall collect and remit the tax based on division (C) of
this section.

(4) Nothing in this section shall limit a person's obligation for sales or use tax to any state in which s digital good,
computer sofiware, or service is concurrently available for use, nor limit a person's ability under local, state, or federal
law, to claim a credit for sales or use taxes legally due and paid to other jurisdictions.

(E) A person who holds a direct payment permit issued under section 5739.031 [573 9.03.1] of the Revised Code is
not required to deliver an exemption certificate claiming multiple points of use to a vendor. But such permit holder shall
comply with division (D)(1)(b) of this section in apportioning the tax due on a digital good, computer software, or a
service for use in business that will be concurrently available for use in more than one taxing jurisdiction.

{F) (1) Notwithstanding divisions {C)(1) to (5) of this section, the consumer of direct mail that is not a holder of a
direct payment permit shall provide to the vendor in conjunction with the sale either an exemption certificate claiming

direct mail prescribed by the tax commissioner, or information to show the jurisdictions to which the direct mail is de-
livered to recipients.

(2) Upon receipt of such exemption certificate, the vendor is relieved of all obligations to collect, pay, or remit
the applicable tax and the consumer is obligated to pay that tax on a direct pay basis. An exemption certificate claiming

direct mail shall remain in effect for all future sales of direct mail by the vendor to the consumer until it is revoked in
writing. ‘ :

(3) Upon receipt of information from the consumer showing the jurisdictions to which the direct mail is delivered
to recipients, the vendor shall collect the tax according to the delivery information provided by the consumer. In the
absence of bad faith, the vendor is relicved of any further obligation to collect tax on any transaction where the vendor
has collected tax pursuant to the delivery information provided by the consumer.

(4) If the consumer of direct mail does not have a direct payment permit and does not provide the vendor with ei-
ther an exemption certificate claiming direct mail or delivery information as required by division (F)(1) of this section,
the vendor shall collect the tax according to division (C)(5) of this section. Nothing in division (F)(4) of this section
shall limit a consumer's obligation to pay sales or use tax to any state to which the direct mail is delivered.

(5) If a consumer of direct mail provides the vendor with documentation of direct payment authority, the con-

sumer shall not be required to provide an exemption certificate claiming direct mail or delivery information to the ven-
dor.

(G) If the vendor pfovides lodging to transient guests as specified in division (B)2) of section 5739.01 of the Re-
vised Code, the sale shall be sourced to the location where the lodging is located.

(H) (1) As used in this division and division (I) of this section, "transportation equipment” means any of the follow-
ing: : .

(2) Locomotives and railcars that are utilized for the carriage of persons or property in interstate commerce.
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(b) Trucks and truck-tractors with a gross vehicle weight rating of greater than ten thousand pounds, trailers,
semi-trailers, or passenger buses that are registered through the international registration plan and are operated under
authority of a carrier authorized and certificated by the United States department of transportation or another federal
authority to engage in the carriage of persons or property in interstate commerce.

(c) Aircraft that are operated by air carriers authorized and certificated by the United States department of

transportation or another federal authority to engage in the carriage of persons or property in interstate or foreign com-
merce. .

(d) Containers designed for use on and component pasts attached to or secured on the items set forth in division
(H)(1)(2), {b), or (c) of this section. :

(2) A sale, lease, or rental of transportation equipment shall be sourced pursuant to division (C) of this section.

(1) (1) A lease or rental of tangible personal property that does not require recurring periodic payments shall be
sourced pursuant to division (C) of this section. :

(2) A lease or rental of tangible personal property that requires recurring periodic payments shall be sourced as
follows: '

" (a) In the case of a motor vehicle, other than a motor vehicle that is transportation equipment, or an aircraft,
other than an aircraft that is transportation equipment, such Jease or rental shall be sourced as follows:

(i) An accelerated tax payment on a lease or rental taxed pursuant to division (A)(2) of section 5739.02 of the
Revised Code shall be sourced to the primary property location at the time the lease or rental is consummated. Any sub-
sequent taxable charges on the Jease or rental shall be sourced to the primary property location for the period in which
the charges are incurred.

(ii) For a lease or rental taxed pursuant to division (AX3) of section 5739.02 of the Revised Code, each lease
or rental installment shall be sourced to the primary property location for the period covered by the instaliment.

(b) In the case of a lease or rental of all other tangible personal property, other than transportation equipment,
such lease or rental shall be sourced as follows:

(i) An accelerated tax payment on 2 lease or rental that is taxed pursuant to division (AX2) of section 5739.02
of the Revised Code shall be sourced pursuant to division (C) of this section at the time the lease or rental is consum-

mated. Any subsequent taxable charges on the lease or rental shall be sourced to the primary property location for the
period in which the charges are incurred. ‘ _

(ii) For a lease or rental that is taxed pursuant to division (A)(3) of section 5739.02 of the Revised Code, the
initial lease or rental instailment shall be sourced pursuant to division (C) of this section. Each subsequent instaliment
shall be sourced to the primary property location for the period covered by the installment.

(3) As used in division (1) of this section, "primary properfy Jocation” means an address for tangible personal
property provided by the lessee or renter that is available to the lessor or owner from its records maintained in the ordi-
nary course of business, when use of that address does not constitute bad faith.

(7) If the vendor provides a service specified in division (B)(1 1) of section 5739.01 of the Revised Code, the situs of
the sale is the Jocation of the enrollee for whom a medicaid health insurance corporation receives managed care premi-
ums. Such sales shall be sourced to the locations of the enrollees in the same proportion as the managed care premiums
received by the medicaid health insuring corporation on behalf of enrollees located in a particular taxing jurisdiction in
Obio as compared to all managed care premiums received by the medicaid health insuring corporation.
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§ 5739.05. Powers and duties of tax commissioner; payment by vendor on predetermined basis '

(A) The tax commissioner shall enforce and administer sections 5739.01 to 5739.31 of the Revised Code, which are
- hereby declared to be sections which the commissioner is required to administer within the meaning of sections 5703.17
to 5703.37, 5703.39, 5703.41, and 5703.45 of the Revised Code. The commissioner may adopt and promulgate, in ac-
cordance with sections 119.01 to 119.13 of the Revised Code, such rules as the commissioner deems necessary (0 ad-
minister sections 5739.01 to 5739.31 of the Revised Code.

(B) Upon application, the commissioner may authorize a vendor to pay on a predetermined basis the tax levied by
" or pursuant to section 5739.02, 5739.021 [5739.02.1}], 5739.023 [5739. 02.3], or 5739.026 {5739.02.6] of the Revised

Code upon sales of things produced or distributed or services provided by such vendor, and the commissioner may
waive the collection of the tax from the consumer, The commissioner shall not grant such authority unless the commis-
sioner finds that the granting of the authority would improve compliance and increase the efficiency of the administra-
tion of the tax. The person to whom such authority is granted shall post a notice, if required by the comrmnissioner, at the
location where the product is offered for sale that the tax is included in the selling price. The comissioner may adopt
rules to administer this division.

(C) The commissioner may authorize a vendor to pay, on the basis of a prearranged agreement under this division,

the tax levied by section 5739.02 or pursuant to section 5739.021 [5739.02. 1],5739.023 [5739.02.3], or 5739.026
[5739.02.6] of the Revised Code, and waive the requirement that the vendor maintain the complete and accurate record
of individual taxable sales and tax collected thereon required by section 5 739.11 of the Revised Code, upon application
of the vendor, if the commissioner finds that the conditions of the vendor-applicant's business are such that the mainte-

" pance of such records of individual taxable sales and tax collected thereon would impose an unreasonable burden upon
the vendor. If the commissioner determines that such unreasonable burden has been imposed, the vendor and the com-
missioner shall agree to the terms and conditions of a test check to be conducted. If the parties are unable to agree to the
terms and conditions of the test check, the application shall be denied. The test check conducted shall determine the
proportion that taxable retail sales bear to all of the vendor's retail sales and the ratio which the tax required to be col-
lected under sections 5739.02, 5739.021 {5739.02.1], and 5739.023 [5739.02.3] of the Revised Code bears to the re-
ceipts from the vendor's taxable retail sales.

The vendor shall collect the tax on the vendor's taxable sales and the vendor's liability for collecting or remitting
shall be based upon the propottions and ratios established by the test check, and not upon any other basis of determina-
tion, until such time as a subsequent test check is made at the request of either the vendor or the commissioner where
either party believes that the nature of the vendor's business has so changed as to make the prior or existing test check
no longer representative. The commissioner may give notice to the vendor at any time that the authorization is revoked
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or the vendor may notify the commissioner that the. vendor no longer elects to report under the authorization. Such no-

tice shall be delivered to the other party personally or by registered mail. The revocation or cancellation is not effective
prior to the date of receipt of such notice. : :

HISTORY:

GC § 5546-5; 115 v PtI1, 306, § 5; 120 v 358(390), § 2; 124 v 147; Bureau of Code Revision, 10-1-53; 128 v 421
(Eff 7-1-59); 129 v 1164 (Eff 1-1-62); 132 vH 919 (Eff 12-12-67); 134 v S 124 (Eff 11-18-71); 135 v 8 544 (Eff 6-29-
74); 139 v H 694 (Eff 11-15-81); 141 v H 583 (Eff 2-20-86); 149 v S 200. Eff 9-6-2002.
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ORC Ann. 5739.10 (2010)

§ 5739.10. Excise tax on vendor

(A) In addition to the tax levied by section 5739.02 of the Revised Code and any tax levied pursuant to section
- §739.021 [5739.02.1], 5739.023 [5739.02.3], or 5739.026 [5739.02.6] of the Revised Code, and to secure the same ob-
jectives specified in those sections; there is hereby levied upon the privilege of engaging in the business of making retail
sales, an excise tax equal to the tax levied by section 5739.02 of the Revised Code, or, in the case of retail sales subject
to a tax levied pursuant to section 5739.021 [5739.02.1], 5739.023 {5739.02.3 ], or 5739.026 [5739.02.6] of the Revised
Code, a percentage equal to the aggregate rate of such taxes and the tax levied by section 5739.02 of the Revised Code

of the receipts derived from all retail sales, except those to which the excise tax imposed by section 5739.02 of the Re-
vised Code is made inapplicable by division (B) of that section.

(B) For the purpose of this section, no vendor shall be required to maintain records of sales of food for human con-
sumption off the premises where sold, and no assessiment shall be made against any vendor for sales of food for human
consumption off the premises where sold, solely because the vendor has no records of, or has inadequate records of,
such sales ; provided that where a vendor does not have adequate records of receipts from the vendor's sales of food for
human consumption on the premises where sold, the tax commissioner may refuse 1o accept the vendor's retum and,
upon the basis of test checks of the vendor's business for a representative period, and other information relating to the
sales made by such vendor, determine the proportion that taxable retail sales bear to all of the vendor's retail sales. The
1ax imposed by this section shall be determined by deducting from the sum representing five and one-half or six per

- cent, as applicable under division (A) of this section, or, in the case of retail sales subject to a tax levied pursuant to sec- '
tion 5739.021 [5739.02.1], 5739.023 [5739.02.3], or 5739.026 [5739.02. 6] of the Revised Code, a percentage equal to
the aggregate rate of such taxes and the tax levied by section 5739.02 of the Revised Code of the receipts from such re-
tail sales, the amount of tax paid to the state or to a clerk of a court of common pleas. The section does not affect any
duty of the vendor under sections 5 739.01 to 5739.19 and 5739.26 to 5739.31 of the Revised Code, nor the liability of

any consumer to pay any tax imposed by or pursuant to section 5 739.02, 5739.021 [5739.02.1], 5739.023 {5739.02.3],
or 5739.026 [5739.02.6] of the Revised Code.

HISTORY:

GC § 5546-12a; 116 v Pdl, 323; 122 v 912; Bureau of Code Revision, 10-1-53; 128 v 421 (Eff 7-1-59); 129v
582(977) (Eff 1-10-61); 129 v 1164 (Eff 1-1-62); 129 v 1402 (Eff 1-2-62); 132 v S 350 (Eff 9-1-67); 132 vH919 (Eff
12-12-67); 135 v S 544 (Eff 6-29-74); 139 v H 694 (Eff 1 1-15-81); 139 v H 694, §§ 205, 206 (Eff 8-1-82); 139 vH 552

(Eff 11-25-81); 139 v H 552, § 25 (Eff 8-1-82); 141 v H 583. Eff 2-20-86; 150 v H 95, § 1, eff. 7-1-03, 1-1-06; 151 vH
66, § 101.01, eff. 6-30-05.
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§ 5739.12. Monthly and semiannual return by vendor, payménts; prompt payment discount

(A) (1) Each person who has or is required to have a vendor's license, on or before the twenty-third day of each
month, shall make and file a return for the preceding month in the form prescribed by the tax commissioner, and shall
pay the tax shown on the return to be due. The return shall be filed electronically using the Ohio business gateway, as
defined in section 718.051 [718.05.1] of the Revised Code, the Ohio telefile system, or any other electronic means pre-
scribed by the commissioner. Payment of the tax shown on the return to be due shall be made electronically in a manner
approved by the commissioner. The commissioner may Tequire a vendor that operates from multiple locations or has
muitiple vendor's licenses to report all tax liabilities on one consolidated return. The return shall show the amount of tax

- due from the vendor to the state for the period covered by the return and such other information as the commissioner
deems necessary for the proper administration of this chapter. The comumissioner may extend the time for making and
filing returns and paying the tax, and may require that the return for the last month of any annual or semiannual period,
as determined by the commissioner, be a reconciliation return detailing the vendor's sales activity for the preceding an-

“nual or semiannual period. The reconciliation return shall be filed by the last day of the month following the last month
of the annual or semiannual period. The commissioner may-remit all or any part of amounts or penalties that may be-
come due under this chapter and may adopt rules relating thereto. Such return shall be filed electronically as directed by
the tax commissioner, and payment of the amount of tax shown to be due thereon, after deduction of any discount pro-
vided for under this section, shall be made electronically in a manner approved by the tax commissioner.

(2) Any person required to file returns and make payments electronically under division (A)(1) of this section
may apply to the tax commissioner on a form prescribed by the commissioner to be excused from that requirement. For
good cause shown, the commissioner may excuse the person from that requirement and may permit the person to file
the returns and make the payments required by this section by nonelectronic means.

(B) (1) If the return is filed and the amount of tax shown thereon to be due is paid on or before the date such return
~ is required to be filed, the vendor shall be entitled to a discount of three-fourths of one per cent of the amount shown to
be due on the return.

(2) A vendor that has selected a certified service provider as its agent shall not be entitled to the discount if the
certified service provider receives a monetary allowance pursuant to section 5739.06 of the Revised Code for perform-
ing the vendor’s sales and use tax functions in this state. Amounts paid to the clerk of courts pursuant to section 4305. 06
of the Revised Code shall be subject to the applicable discount. The discount shall be in consideration for prompt pay-
ment to the clerk of courts and for other services performed by the vendor in the collection of the tax.
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(C) (1) Upon application to the tax commissioner, a vendor who is required to file monthly returns may be relieved
of the requirement to report and pay the actual tax due, provided that the vendor agrees to remit to the commissioner
payment of not less than an amount determinéd by the commissioner to be the average monthly tax liability of the ven-
dor, based upon a review of the returns or other inforrnation pertaining to such vendor for a period of not less than six
months nor more than two years immediately preceding the filing of the application. Vendors who agree to the above
conditions shall make and file an annual or semjannual reconciliation return, as prescribed by the commissioner. The
reconciliation return shall be filed electronically as directed by the tax commissioner, and payment of the amount of tax
shown to be due thereon, after deduction of any discount provided in this section, shall be made electronically in a man-
ner approved by the commissioner. Failure of a vendor to comply with any of the above conditions may result in imme-

" diate reinstatement of the requirement of reporting and paying the actual tax liability on each monthly return, and the
commissioner may at the commissioner's discretion deny the vendor the right to report and pay based upon the average
monthly liability for a period not to exceed two years. The amount ascertained by the commissioner to be the average
monthly tax liability of a vendor may be adjusted, based upon a review of the returns or other information pertaining to
the vendor for a period of not less than six months nor more than two years preceding such adjustment.

(2) The commissioner may authorize vendors whose tax liability is not such as to merit monthly returns, as ascer-
tained by the commissioner upon the basis of administrative costs to the state, to make and file returns at less frequent
intervals. When returns are filed at less frequent intervals in accordance with such authorization, the vendor shall be
" allowed the discount provided in this section in consideration for prompt payment with the return, provided the return is
filed and payment is made of the amount of tax shown to be due thereon, at the time specified by the commissioner, but
a vendor that has selected a certified service provider as its agent shall not be entitled to the discount. '

(D) Any vendor who fails to file a return or to pay the full amount of the tax shown on the return to be due in the
manner prescribed under this section and the rules of the commissioner may, for each such return, be required to forfeit
and pay into the state treasury an additional charge not exceeding fifty dollars or ten per cent of the tax required to be
paid for the reporting period, whichever is greater, as revenue arising from the tax imposed by this chapter, and such

- sum may be collected by assessment in the manner provided in section 5739.13 of the Revised Code. The commissioner

may remit all or a portion of the additional charge and may adopt rules relating to the imposition and remission of the
additional charge. :

(E) If the amount required to be collected by a vendor from consumers is in excess of the applicable percentage of
the vendor's receipts from sales that are taxable under section 5739.02 of the Revised Code, or in the case of sales sub-
ject to a tax levied pursuant to section 5739.021 [5739.02.1], 5739.023 [5739.02.3], or 5739. 026 [5739.02.6] of the
Revised Code, in excess of the percentage equal to the aggregate rate of such taxes and the tax levied by section 5739.02

of the Revised Code, such excess shall be remitted along with the remittance of the amount of tax due under section
5739.10 of the Revised Code.

(F) The commissioner, if the commissioner deems it necessary in order to insure the payment of the tax imposed by
this chapter, may require returns and payments to be made for other than monthly periods.

(G) Any vendor required to file a return and pay the tax under this section whose total payment for a year equals or
exceeds the amount shown in division (A) of section 5739. 122 [5739.12.2] of the Revised Code is subject to the accel-
erated tax payment requirements in divisions (B) and (C) of that section. For a vendor that operates from multiple loca-
tions or has multiple vendor's licenses, in determining whether the vendor's total payment equals or exceeds the amount
shown in division (A) of that section, the vendor's total payment amount shall be the amount of the vendor's total tax
Jiability for the previous calendar year for all of the vendor's locations or licenses.

HISTORY:
152 v H 562, § 101.01, eff. 1-1-09.
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ORC Ann. 5739.121 (2010)

§ 5739.121. Bad debt deduction

(A) As used in this section, "bad debt" means any debt that has become worthless or uncoltectible in the time period
between a vendor's preceding return and the present return, has been uncollected for at least six months, and that may be
claimed as a deduction pursuant to the "Internal Revenue Code of 1954,".68A Stat. 50, 26 U.S.C. 166, as amended, and
regulations adopted pursuant thereto, or that could be claimed as such a deduction if the vendor kept accounts on an

“accrual basis. "Bad debt” does not include any interest or sales tax on the purchase price, uncollectible amounts on
. property that remains in the possession of the vendor until the full purchase price is paid, expenses incurred in attempt-
ing to collect any account receivable or for any portion of the debt recovered, and repossessed property.

(B) In computing taxable receipts for purposes of this chapter, a vendor may deduct the amount of bad debts. The
amount deducted must be charged off as uncollectible on the books of the vendor. A deduction may be claimed only
with respect to bad debts on which the taxes pursnant to sections 5739.10 and 5739.12 of the Revised Code were paid in
a preceding tax period. If the vendor's business consists.of taxable and nontaxable transactions, the deduction shall
equal the full amount of the debt if the debt is documented as a taxable transaction in the vendor's records. If no such
documentation is available, the maximum deduction on any bad debt shall equal the amount of the bad debt multiplied
by the quotient obtained by dividing the sales taxed pursuant to this chapter during the preceding calendar year by ali
sales during the preceding calendar year, whether taxed or not. If a consumer or other person pays all or part of a bad
debt with respect to which a vendor claimed a deduction under this section, the vendor shall be liable for the amount of

taxes deducted in connection with that portion of the debt for which payment is received and shall remit such taxes in
the vendor's next payment to the tax commissioner.

(C) Any claim for a bad debt deduction under this section shall be supported by such evidence as the tax commis-
sioner by ule requires. The commissioner shall review any change in the rate of taxation applicable to any taxable sales
by a vendor claiming a deduction pursuant to this section and adopt rules for altering the deduction in the event of such
a change in order to ensure that the deduction on any bad debt does not result in the vendor claiming the deduction re-
covering any more or less than the taxes imposed on the sale that constitutes the bad debt.

(D) In any reporting period in which the amount of bad debt exceeds the amount of taxable sales for the period, the
vendor may file a refund claim for any tax collected on the bad debt in excess of the tax reported on the return. The re-
fund claim shall be filed in the manner provided in section 5739.07 of the Revised Code, except that the claim may be
filed within four years of the due date of the return on which the bad debt first could have been claimed.
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(E) When the filing responsibilities of a vendor have been assumed by a certified service provider, the certified ser-
vice provider shall claim the bad debt allowance provided by this section on bebalf of the vendor. The certified service
provider shall credit or refund to the vendor the full amount of any bad debt allowance or refund.

(F) No person other than the vendor in the transaction that generated the bad debt or, as provided in division (E) of
this section, a certified service provider, may claim the bad debt allowance provided by this section. o

HISTORY: _
138 v S 16 (Eff 10-29-79); 149 vH 94. Eff 1-1-2002; 150 v H 95, § 1, eff. 6-26-03.
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* § 5739.13. Liability of vendor and consumer; assessment; petition for reassessment; penalties; appeal; judgment; exe-
cution :

.{A) If any vendor collects the tax imposed by or pursuant to section 5739.02, 5739.021 [5739.02.1],5739.023
[5739.02.3], 00 5 739.026 [5739.02.6] of the Revised Code, and fails to remit the tax to the state as prescribed, or on the
sale of a motor. vehicle, watercraft, or outboard motor required to be titled, fails to remit payment to a clerk of a court of
common pleas as provided in section 1548.06 or 4505.06 of the Revised Code, the vendor shall be personally liable for
any tax collected and not remitted. The tax commissioner may make an assessment against such vendor based upon any
information in the commissioner's possession.

If any vendor fails to collect the tax or any consumer fails to pay the tax imposed by or pursuant to section
5739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], or 5739.026 [5739.02.6] of the Revised Code, on any transaction
subject to the tax, the vendor or consumer shall be personally liable for the amount of the tax applicable to the transac-
tion. The commissioner may make an assessment against either the vendor or consumer, as the facts may require, based
upon any information in the commissioner's possession.

An assessment against a vendor when the tax imposed by or pursuant to section 5739.02,5739.021 [5 739.02.1 1,
5739.023 [5739.02.3], or 5739.026 [5739.02.6] of the Revised Code has not been collected or paid, shall not discharge
the purchaser's or consumer's liability to reimburse the vendor for the tax applicable to such transaction.

An assessment issued against either, pursuant to this section, shall not be considered an election of remedies, nor a
bar to an assessment against the other for the tax applicable to the same transaction, provided that no assessment shalt

be issued against any person for the tax due on a particular transaction if the tax on that transaction actually has been
paid by another.

The commissioner may make an assessment against any vendor who fails to file a return or remit the proper amount
of tax required by this chapter, or against any consumer who fails to pay the proper amount of tax required by this
chapter. When information in the possession of the commissioner indicates that the amount required to- be collected or
paid under this chapter is greater than the amount remitted by the vendor or paid by the consumer, the commissioner
may audit a sample of the vendor's sales or the consumer's purchases for a representative period, to ascertain the per
cent of exempt or taxable transactions or the effective tax rate and may issue an assessment based on the audit. The
commissioner shall make a good faith effort to reach agreement with the vendor or consumer in selecting a representa-
tive sample. : '
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The commissioner may make an assessment, based on any information in his possession, against any person who
fails to file a return or remit the proper amount of tax required by section 5739.102 [5739.10.2] of the Revised Code.

The commissioner may issue an assessment on any transaction for which any tax imposed under this chapter or
Chapter 5741. of the Revised Code was due and unpaid on the date the vendor or consumer was informed by an agent
of the tax commissioner of an investigation or andit. If the vendor or consumer remits any payment of the tax for the

period covered by the assessment afier the vendor or consumer was informed of the investigation or audit, the payment
shall be credited against the amount of the assessment.

The commissioner shall give the party assessed written notice of the assessment in the manner provided in secrion
5703.37 of the Revised Code. With the notice, the commissioner shall provide instructions on how to petition for reas-
sessment and request a hearing on the petition.

(B) Unless the party assessed files with the commissioner within sixty days after service of the notice of assess-
ment, either personally or by certified mail, a writien petition for reassessment, signed by the party assessed or that
party's authorized agent having knowledge of the facts, the assessment becomes final and the amount of the assessment
is due from the party assessed and payable to the treasurer of state and remitted to the tax commissioner. The petition
shall indicate the objections of the party assessed, but additional objections may be raised in writing if received by the
commissioner prior to the date shown on the final determination. If the petition has been properly filed, the comrnis-
sioner shall proceed under section 5703.60 of the Revised Code.

(C) After an assessment becomes final, if any portion of the assessment remains unpaid, including accrued interest,
a certified copy of the commissioner’s entry making the assessment final may be filed in the office of the clerk of the
court of common pleas in the county in which the place of business of the party assessed is located or the county in
which the party assessed resides. If the party assessed maintains no place of business in this state and is not resident of

this state, the certified copy of the entry may be filed in the office of the clerk of the court of common pleas of Franklin
county. '

Immediately upon the filing of the entry, the clerk shall enter a judgment for the state against the party assessed in
the amount shown on the entry. The judgment may be filed by the clerk in a loose-leaf book entitled "special judgments
for state, county, and transit authority retail sales tax" or, if appropriate, "special judgments for resort area excise tax,"
and shall have the same effect as other judgments. Execution shall issue upon the judgment upon the request of the tax

commissioner, and all laws applicable to sales on execution shall apply to sales made under the judgment except as oth-
erwise provided in this chapter. -

The portion of the assessment not paid within sixty days after the date the assessment was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised Code from the day the tax commissioner issues the

assessment until the assessment is paid. Interest shall be paid in the same manner as the tax and may be collected by
issuing an assessment under this section.

(D) All money collected by the tax commissioner under this section shall be paid to the treasurer of state, and when

paid shall be considered as Tevenue arising from the taxes imposed by or pursuant to sections 5739.01 to 5739.31 of the
Revised Code. :

HISTORY:

GC'§ 5546-9a; 115 v PI, 306, § 9a; 116 v PtII, 69; 116 v 323; 117 v761; 119 v 34; Bureau of Code Revision, 10-
1-53; 126 v 723; 128 v 421 (Eff 7-1-59); 129 v 1164 (Eff 1-1-62); 132 v § 350 (Eff 9-1-67); 132 vH 919 (Eff 12-12-
67);135 vH 253 (Eff 7-22-74); 135 vS 544 (Eff 6-29-74); 136 v H 1 (Eff 6-13-75); 139 v S 530 (Eff 6-25-82); 140 vH
291 (Eff 7-1-83); 141 v H 583 (Eff 2-20-86); 142 v H231 (Eff 10-5-87); 144 vH 791 (Eff 3-15-93); 144 v S 358 (Eff 1-

15-93); 145 v H 327 (Eff 6-30-93); 145 v H 152 (Eff 7-1-93); 147 vH 215 (Eff 6-30-97); 148 v H 612 (Eff 9-29-2000);
149 v H 94 (Eff 1-1-2002); 149 v § 200. Eff 9-6-2002,
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§ 5739.15. Jeopardy assessment

(A) If the tax commissioner finds that a vendor, consumer, or officer, employee, or trustee of a corporation or busi-
ness trust who is liable for any tax or charge levied by this chapter or Chapter 5741. of the Revised Code is about to
depart from the state, remove the person’s property from the state, conceal the person's self or property, or do any other
act tending to prejudice, obstruct, or render wholly or partly ineffectual proceedings to collect the tax unless the pro-
ceedings are commenced without delay, or if the comumissioner believes that the collection of the amount due from any

- vendor, consumer, or officer, employee, or trustee of a corporation or business trust will be jeopardized by delay, the
commissioner may issue a jeopardy assessment against the person for the amount of the tax or charge plus a penalty as
provided by section 5739.133 [5739.13.3] of the Revised Code. Upon issuance of a jeopardy assessment under this divi-
sion, the total amount assessed shall immediately be due and payable unless security is provided pursuant to division

(C) of this section. Any assessment issued under this section shall bear interest as prescribed by section 5739.13 of the
Revised Code. - ,

(B) The commissioner immediately shall file an entry with the clerk of the court of common pleas in the same
manner and with the same effect as provided in section 5739.13 of the Revised Code. Notice of the jeopardy assessment
shall be served on the person assessed or the person's legal representative, as provided in section 5703.37 of the Revised
Code, within five days of the filing of the entry. The person assessed may petition for reassessment within sixty days of
receipt of the notice of jeopardy assessment in the same manner as provided in section 5739.13 of the Revised Code.
Full or partial payment of the assessment shall not prejudice the commissioner's consideration of the merits of the as-
sessment as contested by the petition for reassessment. Upon notification of the existence of the judgment filed pursuant
to this division, any public official having control or custody of any funds or property of the person assessed immedi-
ately shall pay or deliver the funds or property to the commissioner as full or partial satisfaction of the jeopardy assess-
ment. However, funds or property needed as evidence in criminal proceedings or that is expected to be forfeited pursu-
ant to Chapter 2981. of the Revised Code, need not be relinquished by the public official. Upon disposition of criminal
and forfeiture proceedings, funds and property not needed as evidence and not forfeited shall be delivered to the com-
missioner. '

(C) If the person subject to a jeopardy assessment files a petition for reassessment and posts security satisfactory to
the commissioner in an amount sufficient to satisfy the unpaid balance of the assessment, execution on the judgment
shail be stayed pending disposition of the petition for reassessment and all appeals resulting from the petition. If the
security is sufficient to satisfy the full amount of the assessment, the commissioner shall return any funds or property of
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the person previously seized. Upon satisfaction of the assessment, the commissioner shall order the security released '
and the judgment vacated. '

HISTORY:

GC § 5546-9¢c; 116 v P11, 323, 117 v 761; Bureau of Code Revision, 10-1-53; 142 v H 231 (Eff 10-5-87); 147vH
215 (Eff 6-30-97); 148 v H 612. Eff 9-29-2000; 151 v H 241, § 1, eff. 7-1-07.
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§ 5739.16. Four-year limitation for assessments; exceptions

'(A) Except as otherwise provided in this section, no assessment shall be made or issued against a vendor or consumer
for any tax imposed by or pursuant to section 5739.02, 5739.021 [5739.02.1],5739.023 [5739.02.3], 5739.026
[5739.02.6], or 5739.10 of the Revised Code more than four years after the return date for the period in which the sale
or purchase was made, or more than four years after the refurn for such period is filed, whichever is later. A consumer
who provides a fully completed exemption certificate pursuant to division (B) of section 5739.03 of the Revised Code
may be assessed any tax imposed by or pursuant to section 5739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], or
5739.026 [5739.02.6] of the Revised Code that results from denial of the claimed exemption within the later of a period

otherwise allowed by this section or one year after the date the certificate was provided. This division does not bar an
assessment:

(1) When the tax commissioner has substantial evidence of amounts of taxes collected by a vendor from consum-
ers on retail sales, which were not returned to the state; |

(2) When the vendor assessed failed to file a return as required by section 3739.12 of the Revised Code;
(3)_When the vendor or consumer and the commissioner waive in writing the time limitation.

- (B) No assessment shall be made or issued against 2 vendor or consumer for any tax imposed by or pursuani to
section 5739.02, 5739.021 [5739.02.1], 5739.023 [5739.02.3], 5739.026 [5 739.02.6], or 5739.10 of the Revised Code
for any period during which there was in full force and effect a rule of the tax commissioner under or by virtue of which
the collection or payment of any such tax was not required. This division does not bar an assessment when the tax

commissioner has substantial evidence of amounts of taxes collected by a vendor from consumers on retail sales which
were not returned to the state.

(C) No assessment shall be made or issued against a person for any tax imposed pursuant to section 5739.101
[3739.10.1] of the Revised Code more than four years after the return date for the period in which the tax is imposed on
the person's gross receipts, or more than four years after the return for such period is filed, whichever is later. This divi-
sion does not bar an assessment when the person assessed failed to file a retum as required under section 3739.102
[5739.10.2] of the Revised Code, or when the person and the commissioner waive in writing the time limitation.

HISTORY:
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GC § 5546-9d; 121 v 149, § 2; Bureau of Code Revision, 10-1-53; 125 v 899 (Eff 11-7-53); 129 v 1164 (Eff 1-1-
62); 132 vH 919 (Eff 12-12-67); 135 v H 261 (Eff 6-13-74); 135 v S 544 (Eff 6-29-74); 141 v H 583 (Eff 2-20-86); 145

v H 327. Eff 6-30-93; 151 v H 66, § 101.01, eff. 1-1-06.
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§ 5739.17. Retail sales license; change of vendor's identity or location; transient and service and delivery vendors

(A) No person shall engage in making retail sales subject to a tax imposed by or pursuant to section 5739.02,
5739.021'[5739.02.1], 5739.023 {5739.02.3], 01 5 739.026 {5739.02.6] of the Revised Code as a business without hav-
ing a license therefor, except as otherwise provided in divisions (AX1), (2), and (3) of this section.

(1) In the dissolution of 2 partnership by death, the surviving partner may operate under the license of the partner-
ship for a period of sixty days. . :

(2) The heirs or legal representatives of deceased persons, and receivers and trustees in bankruptcy, appointed by
any competent authority, may operate under the license of the person so succeeded in possession. .

(3) Two or more persons who are not pariners may operate a single place of business under one license. In such
case neither the retirement of any such person from business at that place of business, nor the entrance of any person,
under an existing arrangement, shall affect the license or require the issuance of a new license, unless the person retiring
from the business is the individual named on the vendor's license.

Except as otherwise provided in this section, each applicant for a license shall make out and deliver to the county
auditor of each county in which the applicant desires to engage in business, upon a blank to be furnished by such auditor
for that purpose, a statement showing the name of the applicant, each place of business in the county where the appli-
cant will make retail sales, the nature of the business, and any other information the tax commissioner reasonably pre-
scribes in the form of a statement prescribed by the commissioner. '

At the time of making the application, the applicant shall pay into the county treasury a license fee in the sum of
twenty-five dollars for each fixed place of business in the county that will be the situs of retail sales. Upon receipt of the
application and exhibition of the county treasurer's receipt, showing the payment of the license fee, the county auditor
shall issue to the applicant a license for each fixed place of business designated in the application, authorizing the appli-
cant to engage in business at that location. If a vendor's identity changes, the vendor shall apply for a new license. If a
vendor wishes to move an existing fixed place of business to anew location within the same county, the vendor shall
obtain a new vendor's license or submit a request to the tax commissioner to transfer the existing vendor's license to the
new location. When the new location has been verified as being within the same county, the commissioner shall author-
ize the transfer-and notify the county auditor of the change of location. If a vendor wishes to move an existing fixed
place of business to another county, the vendor's license shall not transfer and the vendor shall obtain a new vendor's
license from the county in which the business is to be located. The form of the license shall be prescribed by the com-
missioner. The fees collected shall be credited to the general fund of the county. '
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The tax commissioner may establish or participate in a registration system whereby any vendor may obtain a
vendor's license by submitting to the commissioner a vendor's license application and a license fee of twenty-five dol-
lars for each fixed place of business at which the vendor intends to make retail sales. Under this registration system, the
commissioner shall issue a vendor's license to the applicant on behalf of the county auditor of the county in which the
applicant desires to engage in business, and shall forward a copy of the application and license fee to that county. All
cuch license fees received by the commissioner for the issuance of vendor's licenses shall be deposited into the vendor's
license application fund, which is hereby created in the state treasury. The commissioner shall certify to the director of
budget and management within ten business days after the close of a month the license fees to be transmitted to each
county from the vendor's license application fund for vendor's license applications received by the commissioner during
that month. License fees transmitted to a county for which payment was not received by the commissioner may be net-
ted against a future distribution to that county, including distributions made pursuant to section 5739.21 of the Revised
Code.

A vendor that makes retail sales subject to tax under Chapter 5739. of the Reﬁised Code pursuant to a permit is-

sued by the division of liquor control shall obtain a vendor's license in the identical name and for the identical address
as shown on the permit.

Except as otherwise provided in this section, if a vendor has no fixed place of business and sells from a vehicle,
each vehicle intended to be used within a county constitutes a place of business for the purpose of this section.

(B) As used in this division, “transient vendor" means any person who makes sales of tangible personal property
from vending machines located on land owned by others, who leases titled motor vehicles, titled watercraft, or titled
outboard motors, who effectuates leases that are taxed according to division (A)(2) of section 5739.02 of the Revised
Code, or who, in the usual course of the person's business, transports inventory, stock of goods, or similar tangible per-
sonal property to a temporary place of business or temporary exhibition, show, fair, flea market, or similar event ina
county in which the person has no fixed place of business, for the purpose of making retail sales of such property. A
"temporary place of business" means any public or quasi-public place including, but not limited to, a hotel, rooming
house, storeroom, building, part of a building, tent, vacant lot, railroad car, or motor vehicle that is temporarily occupied
for the purpose of making retail sales of goods to the public. A place of business is not temporary if the same person
conducted business at the place continuously for more than six months or occupied the premises as the person's perma-
pent residence for more than six months, or if the person intends it to be a fixed place of business.

Any transient vendor, in lieu of obtaining a vendor’s license under division (A) of this section for counties in which
the transient vendor has no fixed place of business, may apply to the tax commissioner, on a form prescribed by the
commissioner, for a transient vendor's license. The transient vendor's license authorizes the transient vendor to make
retail sales in any county in which the transient vendor does not maintain a fixed place of business. Any holder of a
transient vendor's license shall not be required to obtain a separate vendor's license from the county auditor in that
county. Upon the commissioner's determination that an applicant is a transient vendor, the applicant shall pay a license
fee in the amount of twenty-five dollars, at which time the tax commissicner shall issue the license. The tax commis-
sioner may require a vendor to be licensed as a transient vendor if, in the opinion of the commissioner, such licensing is
necessary for the efficient administration of the tax. '

_ Any holder of a valid transient vendor's license may make retail sales at a temporary place of business or temporary
exhibition, show, fair, flea market, or similar event, held anywhere in the state without complying with any provision of
section 311.37 of the Revised Code. Any holder of a valid vendor's license may make retail sales as a transient vendor at
a temporary place of business or temporary exhibition, show, fair, flea market, or similar event held in any county in

which the vendor maintains a fixed place of business for which the vendor holds a vendor's license without obtaining a
transient vendor's license.

- (C) As used in this division, nservice vendor" means any person who, in the usual course of the person's business,

sells services described in division (B)(3Xe), (f), (&), (b), (), (), (k), (1), (m), (p), or () of section 5739.01 of the Revised -
Code. : :

Every service vendor shall make application to the tax commissioner for a service vendor's license. Each applicant
shall pay a license fee in the amount of twenty-five dollars. Upon the commissioner's determination that an applicant is
a service vendor and payment of the fee, the commissioner shall issue the applicant a service vendor's license.

Only sales described in division (B)3)(e), (), (2), (h), @, (), (), (1), (m), (p), or (t) of section 5739.01 of the Re-
vised Code may be made under authority of a service vendor's license, and that license authorizes sales to be made at
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any plack in this state. Any service vendor who makes sales of other services or tangible personal property subject to the
sales tax also shall be licensed under division (A), (B), or (D) of this section.

(D) As used in this division, "delivery vendor” means any vendor who engages in one or more of the activities de-
scribed in divisions (D)(1) to (4) of this section, and who maintains no store, showroorm, or similar fixed place of busi-
ness or other location where merchandise regularly is offered for sale or displayed or shown in catalogs for selection or
pick-up by consumers, or where consumers bring goods for repair or other service.

(1) The vendor makes retail sales of tangible personal property;

(2) The vendor rents or leases, at retail, tangible personal property, except titled motor vehicles, titled watercraft,
or titlted outboard motors; '

- (3) The vendor provides a service, at retail, described in division (B)(3)(a), (b), (c), or (d) of section 5739.01 of
the Revised Code; or '

_ (4) The vendor makes retail sales of warranty, maintenance or service contracts, or similar agreements as de-
scribed in division (B)7) of section 5739.01 of the Revised Code.

A transient vendor or a seller registered pursuant to section 5741.17 of the Revised Code is not 2 delivery vendor.

Delivery vendors shall apply to the tax commissioner, on a form prescribed by the commissioner, for a delivery
-vendor's license. Each applicant shall pay a license fee of twenty-five dollars for each delivery vendor's license, to be
credited to the general revenue fund. Upon the commissioner's determination that the applicant is a delivery vendor, the
commissioner shall issue the license. A delivery vendor's license authorizes retail sales to be made throughout the state.
Al sales of the vendor must be reported under the delivery license. The commissioner may require a vendor to be li-
censed as a delivery vendor if, in the opinion of the commissioner, such licensing is necessary for the efficient admini-

stration of the tax. The commissioner shall not issue a delivery vendor license to a vendor who holds a license issued
under division (A) of this section.

(E)-Any transient vendor who is issued a license pursuant to this section shall display the license or a copy of it
prominently, in plain view, at every place of business of the transient vendor. Every owner, organizer, or promoter who
operates a fair, flea market, show, exhibition, convention, or similar event at which transient vendors are present shall
keep a comprehensive record of all such vendors, listing the vendor's name, permanent address, vendor's license nmum-

ber, and the type of goods sold. Such records shall be kept for four years and shall be open to inspection by the tax
COMIRnissioner.

HISTORY:

GC § 5546-10; 115 v Ptil, 306(313), § 10; 116 v 53; 116 v Ptil, 69; 116 v PtII, 323; Bureau of Code Revision, 10-
1-53; 128 v 421(434) (Eff 7-1-59); 132 v H 919 (Eff 12-12-67); 135 ¥ S 544 (Eff 6-29-74); 139 v H 694 (Eff 11-15-81);
139 v H 552 (Eff 11-24-81); 139 v S 530 (Eff 6-25-82); 140 v H 291 (Eff 7-1-83); 141 v H 583 (Eff 2-20-86); 141 v §
247 (Eff 7-9-86); 142 v H 171 (Eff 7-1-87); 144 v H 791 (Eff 3-15-93); 147 v H 215 (Eff 9-29-97); 148 v H 612 (Eff 9-
29-2000); 149 v S 200. Eff 9-6-2002; 150 v H95, § 1, eff. 6-26-03; 150 v S 218, § 1, eff. 4-29-05; 151 vH 66, §
101.01, eff. 6-30-05, 7-1-05. : '
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TITLE 57. TAXATION
" CHAPTER 5739. SALES TAX
RESORT AREA TAX
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ORC Ann. 5739.26 (2010)
§ 5739.26. Tax paid by consumer; prohibition against false certificates
No consumer shall refuse to pay the full and exact tax as required by sections 573901 to 5739.31, inclusive, of the

Revised Code, or refuse to comply with such sections and the rules and regulations of the tax commissioner, or present

1o the vendor a false certificate indicating that the sale is not subject to the tax.

HISTORY:
GC § 5546-15a; 116 v Ptll, 69(78); Bureau of Code Revision. Eff 10-1-53.
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§ 5739.29. Vendor to collect tax; prohibition against rebate

No vendor shall fail to collect the full and exact tax as required by sections 5739.01 to 5739.31, inclusive, of the Re-
vised Code, or fail to comply with such sections and the rules and regulations of the tax comimissioner or, except as ex-
pressly authorized by such sections, refund, remit, or rebate, to a consumer, either directly or indirectly and, by whatso-
ever means, any of the tax levied by sections 5739.01 t0'5739.31, inclusive, of the Revised Code, or make in any form
of advertising, verbal or otherwise, any statements which might imply that he is absorbing the tax, or paying the tax for
the consumer by an adjustment of prices, or selling at a price including the tax, or rebating the tax in any other manner.

HISTORY:
GC § 5546-15; 115 v Pill, 306(314), § 15; Bureau of Code Revision, 10-1-33; 128 v 421(435). Eff 7-1-59.

Appx. 106



Page 83

FOCUS - 27 of 39 DOCUMENTS

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Inc
a member of the LexisNexis Group
All rights reserved.

++* CURRENT THROUGH LEGISLATION PASSED BY THE 128TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH FILE 54 ***
+xx ANNOTATIONS CURRENT THROUGH APRIL 1, 2010 *** o
++% OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 1,2010 ***

TITLE 57. TAXATION
CHAPTER 5741. USE TAX; STORAGE TAX

Go to the Ohio Code Archive Directory
ORC Ann. 5741.01 (2010)

§ 5741.01. Definitions

As used in this chapter:

(A) "Person” includes individuals, receivers, assignees, trustees in bankruptcy, estates, firms, partnerships, asso-
ciations, joint-stock companies, joint ventures, clubs, societies, corporations, business trusts, governments, and combi-
nations of individuals of any form. :

(B) "Storage" means and includes any keeping or retention in this state for use or other consumption in this state.

(C) "Use" means and includes the exercise of any right or power incidental to the ownership of the thing used. A
thing is also "used” in this state if its consumer gives or otherwise distributes it, without charge, to recipients in this
state. ' )

(D) "Purchase” means acquired or received for a consideration, whether such acquisition or receipt was effected
by a transfer of title, or of possession, or of both, or a license to use or consume; whether such transfer was absolute or
conditional, and by whatever means the transfer was effected; and whether the consideration was money, credit, barter,
or exchange, Purchase includes production, even though the article produced was used, stored, or consumed by the pro-

ducer. The transfer of copyrighted motion picture films for exhibition purposes is not a purchase, except such films as
are used solely for advertising purposes.

_ (E) "Seller" means the person from whom a purchase is made, and includes every person engaged in this state or
elsewhere in the business of selling tangible personal property or providing a service for storage, use, or other consump- '
tion or benefit in this state; and when, in the opinion of the tax commissioner, it is necessary for the efficient administra-
tion of this chapter, to regard any salesman, representative, peddler, or canvasser as the agent of a dealer, distributor,
supervisor, or employer under whom the person operates, or from whom the person obtains tangible personal property,
sold by the person for storage, use, or other consumption in this state, irrespective of whether or not the person is mak-
ing such sales on the person's own behalf, or on behalf of such dealer, distributor, supervisor, or employer, the commis-
sioner may regard the person as such agent, and may regard such dealer, distributor, supervisor, o employer as the
seller. "Seller” does not include any person to the extent the person provides a communications medium, such as, but

1ot limited to, newspapers, magazines, radio, television, or cable television, by means of which sellers solicit purchases
of their goods or services. _

(F) "Consumer" means any person who has purchased tangible personal property of has been provided a service
for storage, use, or other consumption or benefit in this state. "Consumer” does not include a person who receives,
-without charge, tangible personal property or a service.

Appx.107



Page 84
ORC Ann. 5741.01

A person who performs a facility management or similar service contract for a contractee is a consumer of all
tangible personal property and services purchased for use in connection with the performance of such contract, regard-
less of whether title to any such property vests in the contractee. The purchase of such property and services is not sub-
ject to the exception for resale under division (E) of section 5739.01 of the Revised Code.

(G) (1) "Price," except as provided in

divisions (G)(2) to (6) of this section, has the same meaning as in division (H)(1) of section 5739.01 of the Re-
vised Code.

(2) In the case of watercraft, outboard motors, or new motor vehicles, "price" has the same meaning as in divi-
sions (H)}2) and (3) of section 5739.01 of the Revised Code.

(3) In the case of a nonresident business consumer that purchases and uses tangible personal property outside
this state and subsequently temporarily stores, uses, or otherwise consumes such tangible personal property in the con-
duct of business in this state, the consumer or the tax commissioner may determine the price based on the value of the

- temporary storage, use, or other consumption, in lieu of determining the price pursuant to division.(G)(1) of this section.
A price determination made by the consumer is subject to review and redetermination by the commissioner.

(4) In the case of tangible personal property held in this state as inventory for sale or lease, and that is temporar-
ily stored, used, or otherwise consumed in a taxable manner, the price is the value of the temporary use. A price deter-
mination made by the consumer is subject to review and redetermination by the commissioner.

- (5) In the case of tangible personal property originally purchased and used by the consumer outside this state,
arid that becomes permanently stored, used, or otherwise consumed in this state more than six months after its acquisi-
tion by the consumer, the consumer or the commissioner may determine the price based on the current value of such
tangible personal property, in lieu of determining the price pursuant to division (G)(1) of this section. A price determi-
nation made by the consumer is subject to review and redetermination by the commissioner.

(6) If a consumer produces tangible personal property for sale and removes that property from inventory for the
consumer's own use, the price is the produced cost of that tangible personal property.

(H) "Nexus with this state” means that the seller engages in continuous and widespread solicitation of purchases
from residents of this state or otherwise purposefully directs its business activities at residents of this state.

(I)"'Substantial nexus with this state” means that the seller has sufficient contact with this state, int accordance
with Section 8 of Article I of the Constitution of the United States, to allow the state to require the seller to collect and

remit use tax on sales of tangible personal property or services made to consumers in this state. "Substantial nexus with
this state" exists when the seller does any of the following:

(1) Maintains a place of business within this state, whether operated by employees or agents of the seller, by a

member of an affiliated group, as defined in division (B)(3)(e) of section 5739.01 of the Revised Code, of which the
seller is a member, or by a franchisee using a trade name of the seller;

(2) Regularly has employees, agents, representatives, solicitors, installers, repairmen, salesmen, or other indi-
viduals in this state for the purpose of conducting the business of the seller;

{3) Uses a person in this state for the purpose of receiving or processing orders of the seller's goods or services;
(4) Makes regular deliveries of tangible personal property into this state by means other than common carrier,;

(5) Has membership in an affiliated group, as described in division (B)(3)(e) of section 5739.01 of the Revised
Code, at least one other member of which has substantial nexus with this state; :

(6) Owns tangible personal property that is rented or leased to a consumer in this state, or offers tangible per-
sonal property, on approval, {0 consumers in this state;

(-7) Except as-provided in section 5703.65 of the Revised Code, is registered with the secretary of state to do

business in this state or is registered or licensed by any state agency, board, or commission to transact business in this
state or to make sales to persons in this state; ' '

(8) Has any other contact with this state that would allow this state to require the seller to collect and remit use
tax under Section 8 of Article I of the Constitution of the United States.
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(J) "Fiscal officer” means, with respect to a regional transit authority, the secretary-treasurer thereof, and with re-
spect to a county which is a transit authority, the fiscal officer of the county transit board appointed pursuant to section

306.03 of the Revised Code or, if the board of county commtissioners operates the county transit system, the county
auditor. :

(X) "Territory of the transit authority" means all of the area included within the territorial boundaries of a transit
authority as they from time to time exist. Such territorial boundaries must at all times inciude all the area of a single

county or all the area of the most populous county which is a part of such transit authority. County population shall be
measured by the most recent census taken by the United States census bureau.

(L) "Transit authority” means a regional transit authority created pursuant to section 306.31 of the Revised Code
or a county in which a county transit system is created pursuant to section 306.01 of the Revised Code. For the purposes
of this chapter, a transit authority must extend to at least the entire area of a single county. A transit authority which
includes territory in more than one county must include all the area of the most populous county which is a part of such

transit authority. County population shall be measured by the most recent census taken by the United States census bu-
reau. ' '

(M) "Providing a service” has the same meaning as in division (X) of section 5739.01 of the Revised Code.

(N) "Other consumption” includes receiving the benefits of a service.

{O) "Lease” or "rental" has the same meaning as in division (UU) of section 5739.01 of the Revised Code.

(P) "Certified service provider" has the same meaning as in section 5740.01 of the Revised Code.

HISTORY:

GC § 5546-25; 116 v Pdll, 101; 116 v PtI1, 346; 117 v 751; 119 v 389, § 2; 121 v 247; 122 v 725; Bureau of Code
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H 231 (Eff 10-5-87); 143 v H 365 (Eff 4-1-90); 143 v 8 303 (Eff 7-18-90); 144 v H 298 (Eff 8-1-91); 145 v H 152 (Eff
7-1-93); 146 v H 61 (Eff 10-25-95); 149 v H 405 (Eff 12-13-2001); 149 v S 143 (Eff 6-21-2002); 149 v H 524 (Eff 6-
28-2002); 149 v S 200. Eff 9-6-2002; 150 v H 95, § 1, eff. 6-26-03.
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TITLE 57. TAXATION
CHAPTER 5741, USE TAX; STORAGE TAX

. Go to the Ohioc Code Archive Directory

ORC Ann. 5741.02 (2010)

§ 5741.02. Levy of tax; rate; exemptions

{A) (1) For the use of the general revenue fund of the state, an excise tax is héféby levied on the storage, use, or other
consumption in this state of tangible personal property or the benefit realized in this state of any service provided. The
" tax shall be collected as provided in section 5739.025 {5739.02.5] of the Revised Code, provided that on and after July

1, 2003, and-on or before June 30, 2005, the rate of the tax shall be six per cent. On and after July 1, 2005, the rate of
the tax shall be five and one-half per cent. '

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an indefinite term with a mini-
mum period of more than thirty days, of any motor vehicles designed by the manufacturer to carry a load of not more
than one ton, watercraft, outboard motor, or aircraft, or of any tangible personal property, other than motor vehicles
designed by the manufacturerto carry a Joad of more than one tom, to be used by the lessee or renter primarily for busi-
ness purposes, the tax shall be collected by the seller at the time the lease or rental is consummated and shall be calcu-
lated by the seller on the basis of the total amount to be paid by the lessee or renter under the lease or rental agreement.
If the total amount of the consideration for the lease or rental includes amounts that are not calculated at the time the
lease or rental is executed, the tax shall be calculated and collected by the seller at the time such amounts are billed to
the lessee or renter. In the case of an open-end lease or rental, the tax shall be calculated by the seller on the basis of the
total amount to be paid during the initial fixed term of the lease or rental, and for each subsequent renewal period as it
comes due, As used in this division, "motor vehicle” has the same meaning as in section 4501.01 of the Revised Code,
and "watercraft” includes an outdrive unit attached to the watercraft. '

(3) Except as provided in division (A)2) of this sectioﬁ, in the case of a transaction, the price of which consists in '

whole or part of the lease or rental of tangible personal property, the tax shall be measured by the installments of those
leases or rentals.

(B) Each consumer, storing, using, or otherwise consuming in this state tangible personal property or realizing in
this state the benefit of any service provided, shall be liable for the tax, and such liability shall not be extinguished until
the tax has been paid to this state; provided, that the consumer shall be relieved from further liability for the tax if the

tax has been paid to a seller in accordance with section 5741.04 of the Revised Code or prepaid by the seller in accor-
dance with section 5741.06 of the Revised Code.

(C) The tax does not apply to the storage, use, or consumption in this state of the following described tangible per-

sonal property or services, nor to the storage, use, o consumption or benefit in this state of tangible personal property or
services purchased under the following described circumstances:
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(1) When the sale of property or service in this state is subject to the excise tax imposed by sections 5739.01to '
5739.31 of the Revised Code, provided said tax has been paid; ' '

(2) Except as provided in division (D) of this section, tangible personal property or services, the acquisition of
‘which, if made in Ohio, would be a sale not subject to the tax imposed by sections 5 739.01 to 5739.31 of the Revised
Code; :

from taxing by the Constitution of the United States, laws of the United States, or the Constitution of this state. This
exemption shall not exempt from the application of the tax imposed by this section the storage, use, or consumption of
tangible personal property that was purchased in interstate commerce, but that has come to rest in this state, provided
that fuel to be used or transported in carrying on interstate commerce that is stopped within this state pending transfer

from one conveyance to another is exempt from the excise tax imposed by this section and section 5 739.02 of the Re-
vised Code;

(3) Property or services, the storage, use, or other consumption of or benefit from which this state is prohibited:

(4) Transient use of tangible personal property in this state by a nonresident tourist or vacationer, or 2 nonbusi-
ness use within this state by a nonresident of this state, if the property so used was purchased outside this state for use
‘outside this state and is not required to be registered or licensed under the laws of this state;

(5) Tangible personal property or services rendered, upon which taxes have been paid to another jurisdiction to
the extent of the amount of the tax paid to such other jurisdiction. Where the amount of the tax imposed by this section
and imposed pursuant to section 5741.021 [5741.02.1], 5741.022 [5741.02.2], or 5741.023 [5741.02.3] of the Revised
. Code exceeds the amount paid to another jurisdiction, the difference shall be allocated between the tax imposed by this

section and any tax imposed by a county ora transit authority pursuant to section 5741.021 [5741.02. 1],5741.022
" [5741.02.2], 01 574 1.023 [5741.02.3] of the Revised Code, in proportion to the respective rates of such taxes.

. As used in this subdivision, "taxes paid to another jurisdiction" means the total amount of retail sales or use tax or
similar tax based upon the sale, purchase, or use of tangible personal property or services rendered legally, levied by
and paid to another state or political subdivision thereof, or to the District of Columbia, where the payment of such tax '
does not entitle the taxpayer to any refund or credit for such payment.

(6) The transfer of a used manufactured home or used mobile home, as defined by section 5739.0210
[5739.02.10] of the Revised Code, made on or after January 1, 2000;

(7) Drugs that are or are intended to be distributed free of charge to a practitioner licensed to prescribe, dispense,

and administer drugs to a human being in the course of a professional practice and that by lJaw may be dispensed only
by or upon the order of such a practitioner. -

(8) Computer equipment and related software leased from a lessor located outside this state and initially received
in this state on behalf of the consumer by a third party that will retain possession of such property for not more than
ninety days and that will, within that ninety-day period, deliver such property to the consumer at a location outside this
state. Division (C)(8) of this section does not provide exemption from taxation for any otherwise taxable charges asso-
ciated with such property while it is in this state or for any subsequent storage, use, or consumption of such property in
this state by or on behalf of the consumer. -

(9) Tangible personal property held for sale by a person but not for that person's own use and dopated by that per-
son, without charge or other compensation, to either of the following:

(2) A nonprofit organization operated exclusively for charitable purposes in this state, no part of the net income -
of which inures to the benefit of any private shareholder or individual and no substantial part of the activities of which
consists of carrying on propaganda or otherwise attempting to influence legislation; or

(b) This state or any political subdivision of this state, but only if donated for exclusively public purposes.

For the purposes of division (C)(IO) of this section, "charitable purposes” has the same meaning as in division
(B)(12) of section 5739. 02 of the Revised Code.

(D) The tax applies fo the storage, use, or other consumption in this state of tangible personal property or services,
the acquisition of which at the time of sale was excepted under division (E) of section 5739.01 of the Revised Code from

the tax imposed by section 5739.02 of the Revised Code, but which has subsequently been temporarily or permanently
stored, used, or otherwise consumed in a taxable manner.
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(E) (1) (a) If any transaction is claimed to be exempt under division (E) of section 5739.01 of the Revised Code or
under section 5739.02 of the Revised Code, with the exception of divisions (B)(1) to (11) or (28) of section 5739.02 of
the Revised Code, the consumer shall provide to the seller, and the seller shall obtain from the consumer, a certificate
specifying the reason that the transaction is not subject to the tax. The certificate shall be in such form, and shall be pro-
vided either in a hard copy form or electronic form, as the tax commissioner prescribes. '

. (b) A seller that obtains a fully completed exemption certificate from a consumer is relieved of liability for col-
lecting and remitting tax on any sale covered by that certificate. If it is determined the exemption was improperly

claimed, the consumer shall be liable for any tax due on that sale under this chapter. Relief under this division from
liability does not apply to any of the following: '

(i) A seller that fraudulently fails to collect tax;
(i) A seller that solicits consumers to participate in the uplawful claim of an exemption;

(iii) A seller that accepts an exemption certificate from a consumer that claims an exemption based on who
purchases or who sells property or a service, when the subject of the transaction sought to be covered by the exemption
certificate is actually received by the consumer at a location operated by the seller in this state, and this state has posted

to its web site an exemption certificate form that clearly and affirmatively indicates that the claimed exemption is not
available in this state;

(iv) A sciler that accepts an exemption certificate from a consumer who claims a multiple points of use ex-
emption under division (D) of section 5739.033 [5 739.03.3] of the Revised Code, if the item purchased is tangible per-
sonal property, other than prewritten computer software.

(2) The seller shall maintain records, including exemption certificates, of all sales on which a consumer has
claimed an exemption, and provide them to the tax commissioner on request. '

(3) If no certificate is provided or obtained within ninety days after the date on which the transaction s consum-
mated, it shall be presumed that the tax applies. Failure to have so provided or obtained a certificate shall not preclude a
seller, within one hundred twenty days after the tax commissioner gives written notice of intent to levy an assessmen,

from either establishing that the transaction is not subject to the tax, or obtaining, in good faith, a fully completed ex-
emption certificate. -

{4) If a transaction is claimed to be exempt under division (B)(13) of section 5739.02 of the Revised Code, the
contracior shall obtain certification of the claimed exemption from the contractee. This certification shall be in addition
to an exemption certificate provided by the contractor to the seller. A contractee that provides a certification under this
division shall be deemed to be the consumer of alt items purchased by the contractor under the claim of exemption, if it

is subsequently determined that the exemption is not properly claimed. The certification shall be in such form as the tax
commissioner prescribes.

(F) A selier who files a petition for reassessment contesting the assessment of tax on transactions for which the
seller obtained no valid exemption certificates, and for which the seller failed fo establish that the transactions were not
subject to the tax during the one-hundred-twenty-day period allowed under division (E) of this section, may present to
the tax commissioner additional evidence to prove that the transactions were exempt. The seller shall file such evidence
within ninety days of the receipt by the seller of the notice of assessment, except that, upon application and for reason-
able cause, the tax commissioner may extend the period for submitting such evidence thirty days. '

(G) For the purpose of the proper administration of sections 5741.01 to 5 741.22 of the Revised Code, and to prevent
the evasion of the tax hereby levied, it shall be presumed that any use, storage, or other consumption of tangible per-
- sonal property in this state is subject to the tax until the contrary is established.

(H) The tax collected by the seller from the consumer under this chapter is not part of the price, but is a tax collec-
tion for the benefit of the state, and of counties levying an additional use tax pursuant to section 5741021 [5741.02.1]
or 5741.023 [5741.02.3] of the Revised Code and of transit authorities levying an additional use tax pursuant to section
5741.022 [5741.02.2] of the Revised Code. Except for the discount authorized under section 5741.12 of the Revised '
Code and the effects of any rounding pursuant to section 5703.055 [5703.05.5] of the Revised Code, no person other
than the state or such a county or transit authority shall derive any benefit from the collection of such tax.

 HISTORY:
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GC § 5546-26; 116 v PtlL, 101, §2; 116 v PtII, 346, 118 v 46; 122 v 909; Bureau of Code Revision, 10-1-53; 128 v
421(437) (Bff 7-1-59); 129 v 1164(1177) (Eff 1-1-62); 132 v S 350 (Eff 9-1-67); 134 v H 439 (Eff 12-10-71); 135v §
544 (Eff 6-29-74); 139 v H 694 (Eff 11-15-81); 141 v H 583 (Eff 2-20-86); 144 v H 298 (Eff 8-1-91); 147 v S 142 (Eff
3-30-99); 148 v H 163 (Eff 3-31-99); 148 vH 612, § 1 (Eff 9-29-2000); 148 vH 283 (Eff 7-1-2001); 148 vH 612, § 3
(Eff 7-1-2001); 149 v S 143. Eff 7-1-2003; 150 vS 47, § 1, eff. 6-12-03; 150 v S 47, § 3, eff. 7-1-03; 150 vH 95, § 1,
eff. 6-26-03; 150 v § 37, § 1, eff. 10-21-03; 151 v H 66, § 101.01, eff. 6-30-05, 1-1-06; 151 v § 269, § 1, eff. 9-21-06;
151 v S 269, § 1, eff. 9-21-06; 151 vH 294, § 1, eff. 9-28-06; 152 v H 119, § 101.01, «ff. 6-30-07.
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~ TITLE57. TAXATION
CHAPTER 5741. USE TAX; STORAGE TAX

Go to the Ohio Code Archive Directory
- ORC Ann. 5741.04 (2010)

§ 5741.04. Collection, remission, and reporting of tax by seller or seller's agent

Every seller required to register with the tax commissioner pursuant to section 3741.17 of the Revised Code who is
engaged in the business of selling tangible personal property in this state for storage, use, or other consumption in this
state, to which section 5741.02 of the Revised Code applies, or which is subject to a tax levied pursuant ta section

© 5741.021 [5741.02.1], 5741.022 {5741.02.2], ot 5741.023 [5741.02.3] of the Revised Code, shall, and any other seller
wheo is authorized by rule of the tax commissioner to do so may, collect from the consumer the full and exact amount of
the tax payable-on each such storage; use, or consumption, in the manner and at the times provided as follows:

(A) If the price is, at or prior to the delivery of possession of the thing sold to the consumer, paid in currency -
passed from hand to hand by the consumer or the consumer's agent, to the seller or the seller’s agent, the seller or the
seller's agent shall collect the tax with and at the same time as the price. ' :

(B) If the price is otherwise paid or to be paid, the seller or the seller's agent shall, at or prior to the delivery of
possession of the thing sold to the consumer, charge the tax imposed by or pursuant to section 5741.02, 5741.021
[5741.02.1],5741.022 [5741.02.2], or 5741.023 {5741.02.3] of the Revised Code to the account of the consumer,
which amount shall be collected by the seller from the consumer in addition to the price. Such transaction shall be re-
ported on the return for the period in which the fransaction occurred, and the amount of tax applicable to the transaction
shall be remitied with the return or, if the consumer is subject to section 5741.121 [5741.12.1] of the Revised Code, in

the manner prescribed by that section. The amount of the tax shall become a legal charge in favor of the seller and
against the consumer. :

{C) 1t shall be the obligation of each consumer, as required by section 5741.12 of the Revised Code, to report and
pay the taxes levied by sections 5741.021 {5741.02.1], 5741.022 [5741.02.2], and 5741.023 [5741.02.3] of the Revised
Code, if applicable, on any storage, use, or other consumption of tangible personal property purchased in this state from
a vendor required to be licensed pursuant to section 5 739.17 of the Revised Code.

HISTORY:

GC § 5546-28; 116 v P11, 101, § 4; 116 v Pil], 346; Bureau of Code Revision, 10-1-53; 128 v 421(438) (Eff 7-1-
59); 129 v 1164(1179) (Eff 1-1-62); 131 v 1386 (Eff 11-9-65); 132 v 1 919 (Eff 12-12-67); 135 v S 544 (Eff 6-29-74),
137 v H 1360 (Eff 12-11-78); 141 v-H 583 (Eff 2-20-86); 144 v H 740. Eff 3-19-93; 152 v H 562, § 101.01, eff. 9-23-
08.
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Go to the Ohio Code Archive Directory
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§ 5741.05. Seller to determine jurisdiction for which to collect tax

(A) A seller that collects the tax levied by sections 5741.02, 5741.021 [5741.02. 1],5741.022 [5741.02.2], or
5741.023 [5741:02.3] of the Revised Code on transactions, other than sales of titled motor vehicles, titled watercraft, or
titled outboard motors, shall determine under section 5 739.033 [5739.03.3] or 5739.034 [5739.03.4] of the Revised
Code the jurisdiction for which to collect the tax. A vendor or seller of motor vehicles, watercraft, or outboard motors
required to be titled in this state shall collect the tax levied by section 5739.02 or 5741.02 of the Revised Code and the
additional taxes levied by division (A)(1) of section 5741.021 [5741.02.1}, division (A)(1) of section 5741.022
[5741.02.2], and division (AX1) of section 5741.023 {5741.02.3] of the Revised Code for the consumer's county of
residence as provided in section 1548.06 and division (B) of section 4505.06 of the Revised Code. :

(B) A vendor or seller is not responsible for collecting or remitting additional tax if a copsumer subsequently
stores, uses, or consumes the tangible personal property or service in another jurisdiction with a rate of tax imposed by
sections 5741.02, 5741.021 [5741.02.1], 5741.022 [5741.02.2], or 5741.023 [5741.02.3] of the Revised Code that is
higher than the amount collected by the vendor or seller pursuant to Chapter 5739. or 5741. of the Revised Code.

HISTORY:

149 v S 143. Eff 1-1-2005; 150 vH 168, § 4, eff. 1-1-05; 150 v H 204, § 6, eff. 1-1-05%; 150 v S 218, § 1, eff. 1-28-
05; 152 vH 119, § 101.01, eff. 6-30-07; 152 v H 429, § 1, eff. 1-1-10.
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TITLE 57. TAXATION
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Go to the Ohio Code Archive Directory
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§ 5741.06. Powers and duties of tax commissioner

The tax commissioner shall enforce and administer sections 5741.01 to 5741.22 of the Revised Code, which are
hereby declared to be Jaws which he is required to administer within the meaning of sections 5703.17 to 5703.39 and
5703.45 of the Revised Code. The commissioner may adopt and promulgate such rules as he deems necessary to admin-
ister sections 5741.01 to 5741.22 of the Revised Code, and may authorize a seller to prepay the tax levied by or pursuant
to section 5741.02, 5741.021 {35741.02.1], 5741.022 [5741.02.2], or 5741.023 [5741.02.3] of the Revised Code upon

. storage, use, or consumption of things produced or distributed by such seller, and he may waive the collection of the tax
from the consumer; but no such authority shall be granted or exercised, except upon application to the commissioner
and unless he finds, that the conditions of the applicant's business are such as to render impracticable the collection of
the tax by the seller in the manner otherwise provided by such sections; nor shall the authority so granted be exercised,
nor the seller actually selling such products be exempted from sections 5741.01 to 5741.22 of the Revised Code, by vir-
tue of such an authorization, unless the person to whom such authority is granted prints plainly upon the product sold, or
offered for sale, a statement to the effect that the tax has been paid in advance, or otherwise conveys said information to
the conswner by written notice. The commissioner may require security to his satisfaction to be filed with him, in such
amount as he determines to be sufficient to secure the prepayment under the provisions of this section of the taxes lev-

ied by or pursuant to section 5741.02, 5741.021 [5741.02.1], 5741.022 [5741.02.2], or 5741.023 [5741.02.3] of the
Revised Code in the manner desired.

HISTORY:

GC § 5546-31; 116 v Pth, 101, § 7; 116 v P, 346; Bureau of Code Revision, 10-1-33; 129 v 1164(1178) (Eff 1-1-
62); 132 v H 919 (Eff 12-12-67); 135 v § 544 (Eff 6-29-74); 139 v H 694, § 207 (E{f 8-1-82); 141 v.H 583. Eff 2-20-86.
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§ 5741.12. Return required by seller or user; payment of tax

- (A) Each seller required by section 5741.17 of the Revised Code to register with the tax commissioner, and any seller

authorized by the commissioner to collect the tax imposed by or pursuant to section 5741.02, 5741.021 {5741.02.1],

5741.022 [5741.02.2], o1 5741.023 [5741.02.3 ' of the Revised Code is subject to the same requirements and entitled to

the same deductions and discount for prompt payments as are vendors under section 5739.12 of the Revised Code, and
the same monetary allowances as are vendors undet section 5739. 06 of the Revised Code. The powers and duties of the

commissioner with respect to returns and tax remittances under this section shall be identical with those prescribed in
section 5739.12 of the Revised Code. :

(B) Every person storing, using, or consuming tangible personal property or receiving the benefit of a service, the
storage, use, consumption, or receipt of which is subject to the tax imposed by or pursuant to section 574 1.02,5741.021
[5741.02.1], 5741.022 {5741.02.2], or 5741.023 [5741.02.3] of the Revised Code, when such tax was not paidtoa

seller; shall, on or before the twenty-third day of each month, file with the tax commissioner a return for the preceding
month in such form as is prescribed by the commissioner, showing such information as the commissioner deems neces-
sary, and shall pay the tax shown on the return to be due. Remittance shall be made payable to the treasurer of state. The
commissioner may require consumers to file returns and pay the tax at other than monthly intervals, if the commis-

sioner defermines that such filing is necessary for the efficient administration of the tax. If the commissioner determines

that 2 consumer's tax liability is not such as to merit monthly filing, the commissioner may authorize the consumer to
file returns and pay tax at less frequent intervals. :

Any consumer required to file a return and pay the tax under this section whose payment for any year equals or ex-

ceeds the amount shown in division (A) of section 5741.121 {5741.12.1] of the Revised Code is subject to the acceler-
ated tax payment requirements in divisions (B) and (C) of that section. '

(C) Every person storing, using, or consuming a motor vehicle, watercraft, or outboard motor, the ownership of
which must be evidenced by certificate of title, shall file the return required by this section and pay the tax due at or
prior o the time of filing an application for certificate of title.

HISTORY:
152 v H 562, § 101.01, eff. 1-1-09.
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§ 5741.121. Accelerated tax payments by certain sellers and consumers

(A) If the total amount of tax required to be paid by a seller or consumer under section 5741.12 of the Revised Code
for any year equals or exceeds seventy-five thousand dollars, the seller or consumer shall remit each monthly tax pay-

ment in the second ensuing and each succeeding year on an accelerated basis as prescribed by division (B) of this sec-
tion.

If a seller's or consumer's tax payment for each of two consecutive years is less than seventy-five thousand dollars,
the seller or consumer is relieved of the requirement to remit taxes on an acce

Jerated basis for the year that next follows
the second of the consecutive years in which the tax payment is less than that amount, and is relieved of that require-

ment for each succeeding year, unless the tax payment in a subsequent year equals or exceeds seventy-five thousand
dollars. '

The tax commissioner shali notify each seller or consumer required to make accelerated tax payments of the
seller's or consumer's obligation to do so and shall maintain an updated list of those sellers and consumers. Failure by
the tax commissioner to notify a seller or consumer subject to this section to remit taxes on an accelerated basis does

qot relieve the seller or consumer of the obligation to remit taxes as provided under division (B) of this section.

(B) Sellers and consumers required by division (A) of this section to make accelerated tax payments shall elec-
tronically remit such payments to the tax commissioner, in a manner approved by the commissioner, as follows:

(1) On or before the twenty-third day of each month, a seller or consumer shall remit an amount equal to sev-
enty-five per cent of the anticipated tax liability for that month.

(2) On or before the twenty-third day of each month, a seller shall report the taxes collected and a consumer shall
report the taxes due for the previous month and shall remit that amount, less any amounts paid for that month asre-
quired by division (B)X1) of this section. :

The payment of taxes on an accelerated basis under this section does not affect a seller's or consumer's obligation
to file returns and pay the tax shown on the returns 1o be due as required under section 5741.12 of the Revised Code.

(C) A seller or consumer required by this section to remit taxes on an accelerated basis may apply to the tax com-
missioner in the manner prescribed by the commissioner to be excused from that requirement. The commissioner may

excuse the seller or consumer from remittance on an accelerated basis for good cause shown for the period of time re-
quested by the seller or consumer Or for a portion of that period.

Appx. 119
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(D) (1) (a) If a seller or consumer that is required to remit payments under division (B) of this section fails to make
a payment required under division (B)(1) of this section, or makes a payment under division (B)(1) of this section that is
less than seventy-five per cent of the actual liability for that month, the commissioner may impose an additional charge
not to exceed five per cent of that unpaid amount. -

(b) Division (D)(1)(a) of this section does not apply if the seller's or consumer's payment under division (BX1)
of this section is equal to or greater than seventy-five per cent of the seller's or consumer's reported liability for the
same month in the immediately preceding calendar year.

(2) Any additional charge imposed under division (D)(l)' of this section is in addition to any other penalty or
charge imposed under this chapter, and shall be considered as revenue arising from taxes imposed under this chapter.
An additional charge may be collected by assessment in the manner prescribed by section 574 1.13 of the Revised Code.

" The tax commissioner may waive all or a portion of such a charge and may adopt rules governing such waiver.
HISTORY:

152 v H 562, § 101.01, eff. 1-1-09.
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TITLE 57. TAXATION
CHAPTER 5741. USE TAX; STORAGE TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5741.13 (2010)

§ 5741.13. Assessment for failure to make return or pay tax

If any person required by section 5741.12 of the Revised Code to make a return to the tax commissioner fails to make
such return at the time required by or under authority of such section, the commissioner may make an assessment
- against such person, based upon any information within the commissioner's possession. The commissioner shall give to
such person written notice of the assessment as provided in section 5703.37 of the Revised Code.

If information in the possession of the commissioner indicates that the tax paid by any consumer is less than that due,
the commissioner may audit a representative sample of that consumer's purchases and may issue an assessment based

thereon. The commissioner shall make a good faith effort to reach agreement with the consumer on selecting a repre-
sentative sample. - -

"If information in the possession of the commissioner indicates that the amount required to be collected or paid under
this chapter is greater than the amount remitted by the seller, the commissioner may audit a representative sample of the
seller's sales to determine the per cent of exempt or taxable transactions or the effective tax rate and may issue an as-

sessment based on the audit. The commissioner shall make a good faith effort to reach agreement with the seller in se-
lecting a representative sample.

HISTORY:

GC § 5546-36; 116 v PilL, 101, § 12; Bureau of Code Revision, 10-1-53; 140 v H 291 (Eff 7-1-83); 140 vH 794
(Eff 7-6-84); 149 v § 200. Eff 9-6-2002. : \
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ORC Ann. 5741.16 (2010)

§ 5741.16. Four-year limitation for assessment; exceptions

‘(A) Except as provided in division (B) or {C) of this section, no assessment shall be made or issued against a seller or
consumer for any tax imposed by or pursuant to section 5741.02,5741.021 {5741.02.1], 5741 022 [5741.02.2], or
5741.023 [5741.02.3] of the Revised Code more than four years after the return date for the period in which the sale or

- purchase was made, or more than four years after the return for such period was filed, whichever date is later.

{B) A consumer who provides a fully completed exemption certificate pursuant to division (B) of section 5739.03
or division (E) of section 5741.02 of the Revised Code may be assessed any tax imposed by or pursuant to section
5741.02, 5741.021 {5741.02.1], 5741.022 [5741.02.2], or 5741.023 [5741.02.3] of the Revised Code that results from

denial of the claimed exemption within the later of a period allowed by division (A) of this section or one year after the
date the certificate was provided. ' :

(C) This section does not bar an assessment:

(1) When the tax commissioner has substantial evidence of amounts of taxes collected by a seller from consum-
ers on purchases, which were not returned to the state by direct remittance; '

(2) When the person assessed failed to file a return as required by section 5741.12 of the Revised Code;
(3) When the seller or consumer and the commissioner waive in writing the time limitation.
HISTORY: _
GC § 5546-38; 121 v 149, § 2; Bureau of Code Revision, 10-1-53; 129 v 1164(1130) (Eff 1-1-62); 132 vH 919

(Eff 12-12-67); 135 v H 261 (Eff 6-13-74); 135 v S 544 (Eff 6-29-74); 141 v H 583. Eff 2-20-86; 151 v H 66, § 101.01,
eff. 1-1-06. - ' .
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TITLE 57. TAXATION
‘CHAPTER 5741. USE TAX; STORAGE TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5741.17 (2010)

§ 5741.17. Registration of sellers with tax commissioner

(A) (1) Except as otherwise provided in divisions (A)(2), (3), and (4) of this section, every seller of tangible personal
property or services who has substantial nexus with this state shall register with the tax commissioner and supply any
information concerning his contacts with this state that may be required by the commissioner. '

(2) A seller who is licensed as a vendor pursuant to section 5739.17 of the Revised Code shall not be required to

register with the commissioner pursuant to this section if all sales to consumers in this state are made under the author-
ity of his vendor's license. '

(3) A seller is not required to register under this section if the seller has no contact with this state other than an

agency relationship with a person engaged in the business of telemarketing in this state and engaged by the seller exclu-

sively for the purpose of solicitation of customers in other states.

4 A seller is not required to register under this section if the seller has no contact with this state other than the
ownership of property that is located at the facility of a printer with which the seller has contracted for printing and that

consists of the final printed product, property that becomes a part of the final printed product, or copy from which the
final printed product is produced.

(B)A seller who does not have substantial nexus with this state may voluntarily register with the commissioner. A
seller who voluntarily registers with the commissioner under this section is entitled to the same benefits and is subject to
the same duties and requirements as a seller required to be registered with the commissioner under this chapter..

The commissioner shall maintain an alphabetical index of all sellers registered under this chapter and records of the

use.tax reported and paid. Upon request, this information shall be made available to the treasurer of state.
" HISTORY: :
GC § 5546-27; 116 v PtI1, 101, § 3; Bureau of Code Revision, 10-1-53; 128 v 421(439) (Eff 7-1-59); 132 v H919

(Eff 12-12-67); 135 v 8 544 (Eff 6-29-74); 141 v H 583 (Eff 2-20-86); 142 v H 231 (Eff 10-5-87); 145 vH 152 (Eff 7-
1-93); 145.v H 715. Eff 7-22-94.
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TITLE 57. TAXATION
CHAPTER 5741. USE TAX; STORAGE TAX

Go to the Ohio Code Archive Directory
ORC Ann. 5741.19 (2010)

§ 5741.19. Prohibition against refusal to pay tax

No consamer shall refuse to pay the full and exact tax required by section 5741.02, 374 1.021 [5741.02.1], 5741.022
[5741.02.2], or 5741.023 [5741.02.3] of the Revised Code, or refuse to comply with sections 5741.01 to 5741.22 of the
Revised Code, and the rules of the tax commissioner; or present to the seller a false certificate indicating that the stor-
age, use, or consumption of the thing transferred is not subject to the tax. :

HISTORY:

GC § 5546-44; 116 v PtI1, 101, § 20; Bureau of Code Revision, 10-1-53; 132 v H 919 (Eff 12-12-67); 135 v S 544
(Eff 6-29-74), 141 v H 583. Eff 2-20-86. :
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TITLE 57. TAXATION
CHAPTER 5741. USE TAX; STORAGE TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5741.21 (2010)

§ 5741.21. Seller to coliect tax; rebates prohibited

No seller shall fail to collect the full and exact tax as required by section 5741.02, 5741.021 [574 1.02.1],5741.022
[5741 .02.2], 01 5741.023 [5741.02.3] of the Revised Code, or fail to comply with sections 5741 .01 to 5741.22 of the
Revised Code,.and the rules of the tax commissioner or except as expressly authorized by such sections, refund, remit,
ot rebate to a consumer, directly or indirectly by whatsoever means, any of the tax, or make in any form of advertising,
verbal or otherwise, any statements which might imply that he is absorbing the tax, or paying the tax for the consumer
by an adjustment of prices, or selling at a price including the tax, or rebating the tax in any other manner.

HISTORY:

GC § 5546-42; 116 v Pul, 101, § 18; Bureau of Code Revision, 10-1-53; 129 v 1164(1181) (Eff 1-1-62); 132v H
919 (Eff 12-12-67); 135 v S 544 (Eff 6-29~74)_;_ 141 v H 583. Eff 2-20-86.
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Nonappropriacion provisions o

H.B. 2044
{As Introduced)

Rep. . Sweeney

Restricts the exemption under the sales and
use tax law for items tg be used or consumed
directly in making retail salesg.

Provides exemption under the sales and use
tax for purchases of Ccertain ‘items used by
direct marketing retailers.

Requires tangible personal property purchaseg
to prepare, preserve, or serve food for human
consumption, er to clean such tangible
Personal property to be used to prepare food
for human consumption for sale in order to
receive exemption from the sales and use tax.

Expands the sales and use tax to include as
taxable items building maintenance and
Janitorial service, employment service,
employment placement service, exterminating
service, Physical Ffitness facility service,
and recreation and sports club service,

Imposes the sales and use  tax upon things
purchased to fulfill 3 warranty contract,

Increases alccholic beverages tax rates by
6¢/gallon ‘on wine containing 43 ¢t 14%

alcohol, 38¢/gallon on wine containing 14% to

21% alcohol, 3¢/gallon on vermouth,

23¢/galion on Sparkling wine, 40¢/gallon c¢n

mized beverages, $1.13/gallon on liquor,

approximately 2¢/gallon on bottled and canned

beer, and $2.08/barrel on barrelled beer.

Makes railroad  companies subject to the
corporation  franchige tax instead of the
public utilities excise tax. -

Imposes a tax on the use of natuyral gas that
1S .not purchased from ap Ohio public utility,
at the rate of 4.75% of the price of the gas.

® Journal report 10t available at the time
Prepared. ‘ .

this 2nalysis. was
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~of tax due from the vendor; the bil

‘vendors  of prellmlnarv materials such

Sales and use taxes

Reduce discount provided to vendor for early payment, retur
(sec. 5739.12) ,

Currently, vendors, who generally are reguired to collec
sales and use taxes, are entitled to a discount, applied to thei
liability, for filing their tax returns and remitting the taxe
due on time. Currently, the discou eqguals 1.5% of the amoun

1

.
woul reduce the discount &t
0.75%.

Exemptions for

ltems used directly in making retail sale
{secs. 5739.0% and 57385.

Under current sales and use tax law, sales of items to b
used or consumed dire ectly 1in making retall sales are not subijec
to the sales and use tax. This exception to the sales and us
tax allows approximately 88 items to be purchased without the
application of the tax. These l1tems range from m01pr of sal
equipment such as cash registers to service st ies an

repairing/installation items such as 1ifts and ja

Under the bill, the number of items 'rece1v1 g exemption fro
the tax would be reduced to approximately 13 with a few specia.
exemptions for direct marketing vendors. The bill specifically
preserves exemptions for sales ‘where the purpcse of the consume:
is to use the jtems Pranskerreu in making retail sales. The
items exempted would be newspaper inserts, catalogues, coupons,
flyers, glft certificates, or other advertising material whict
prices and describes tangible perscnal property ocoffered for
retail saie,. The bill alsc preserves exemptions for sales tc

persons engaged in making retail sales of packages, including
material and parts for pa"kages, and of machinery, eguipment, ané
material for ‘use prlmarlly in packaging Langible personal
property produced for sale by or on the order of the person doing
the packaging, or sold at retail. Packages 1include bags,
baskets,  cartons, «crates, boxes, cans, bottles, bindings,
wrappings, and cther similar items. :

4

The bill goes on to provide that sales to direct marketi ing
as photographs,; artwork,
typesetting that will be used in printing advertising material,
and of eguipméent ch as telephones, computers, facsimile
machines, and sinilg; tangible personal proper ty primarily used
to accept orders for direct marketing retail sales. The bill
defines "direct marketing" to mean the

method of 52 1ling where
consumers order tangible personal g roperty by U.S ai delivery
service, or telecommunication and the vendor doTlv ers or ships

1,

s
*he tangible personal broperty sold to the consumer from &
arehouse, catalogus distribution ce ntér, or similar fo fllim&ﬂt
ri :

rac11‘“} by U.S. mail, delivery service, or common Car
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atlvantageous to the state to do so in the highest orderly development and
management of state forests and state parks: Provided, however, said
sale, lease or exchange shall not be contrary to the terms of any contract
which it has entered into.

Séc. 1173-7. Repeal of conflicting provisions.
Section 6. All acts or parts of acts inconsistent with the provisions
ol this act are hereby repealed.

J. FREER BITTINGER,
Speaker of the House of Representatives.

PAUL P. YODER,
President pro tem. of the Senate.

Passed December 10, 1935.
Approved December 20, 193s5.
MARTIN L. DAVEY,

Governor,

The sectional numbers on the margin hereof are designated as provided by law.

Joun W. BricKER,
Attorney General.

Filed in the office of the Secretary of State at Columbus, Ohio, on
the 23rd day of December, A. D. 1935.
' GeorGe S. MyEss,
Secretary of State,

File No. 23.

(House Bill No. 72}

AN ACT

To extend the period of the excise tax on retail sales to and includ-
ing the 31st day of March, 1937, and for that purpose to amend
sections 5546-1, 5546-2, 5546-3, 5546-8, 5546-9a, 5546-10,

© 5546-12, 5546-13, 5546-14, 5546-18, 5516-19, 5546-20, 5546-21
and 5546-22 of the General Code and to enact supplemental
sections 5546-12a, 5546-13a and §5546-152 of the General Code;
to make appropriations of the proceeds of said tax for the
year 1936, :

Be it enacted by the General Assembly of the State of Ohio:

Section 1. That sections 5546-1, 5546-2, 5546-3, 5546-8, 5546-0a,

5546-10, 5546-12, 5546-13, 5546-14, 5546-18, 5546-19, 5546-20, 5546-21

Appx.129
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and g546-22 of the General Code are hereby amended, and supplemental
sections to be known as_sections 5546-12a, 5546-132 and 5546-15a are
hereby enacted, said amended and supplemental sections to read as fol-
lows:

Definitions.

Sec. §546-1. As used in this act:
- “Person” includes individuals, firms, partnerships, associations, joint
stock companies, corporations, and combinations of individuals of what-
soever form and character.

“Commission”” means the tax. commission of Ohio.

“Sale” and “selling” include all transactions whereby title or pos-
session, or both, of tangible personal property, 1s of is to be transferred,
or a license to use or consume tangible personal property is granted, for
a consideration in amy manner, whether absolutely or conditionally,
whether for a price or rental, in money of by exchange or barter, and by

"any means whatsoever. A construction contract, pursuant io which tan-

gible personal property is or is to be incorporated into o structure or -

- provement on and becoming a part of real property or is or is toibe used

or conswmed in performing such coniraci shall, if the consideration
for such incorporation, wse or consumption is agreed upon, charged or
taid separately from the consideration for the performance of the other
obligations of such construction contract, constitute a sale of such tan-
gible personal property for the purpose of this act.

' «yendor” means the person by whom the transfer effected or license
given by a sale is or is to be made or given; and in case two or more
persons shall be engaged in business in the same retail establishment under
a single trade name in which all collections on account of sales by each are
made, such persons shall constitute a single vendor for the purpose of
this act. :

“Consumer” means the person to whom the transfer effected or
license given by a sale is or is to be made or given, or to whom the
admission is granted.

“Retail sale” and “sales at retail” include all sales excepting those
in which the purpose of the consumer is {a) to resell the thing trans-
ferred in the form in which the same is, or is to be, received by him; or
(b) to incorporate the thing transferred as a material or a part, ioto
tangible personal property to be produced for sale by manufacturing, as-
sembling, processing or refining, or to use or consume the thing trans-
ferred directly in the production of tangible personal property for sale by
manufactyring, *** processing, *k% refining, *** mining, farming, lor-
ticulture, or floviculture, or directly in making retail sales or directly in
the rendition of a public utility service ; or {¢) security for the perform-
ance of an obligation by the vendor; **k% (d) or to use or CONSUME the

thing directly in industrial cleaning of tangible personal property.

“Price” means the aggregate value in money of any thing ot things
paid or delivered, or promised to be paid or delivered by a consumer to

a vendor in the consummation and complete performance of a retail salc
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without any deduction therefrom on account of the cost of the property
sold, cost of materials used, labor or service cost, interest or discount
paid, or any other expense whatsoever. '

The tax collected by the vendor from the consumer under the pro-
visions of this act shall not be considered as a part of the price, but shail
be considered as a tax collection for the benefit of the state, and except for
the discount authorized in section 8 of this act, no persons other than the
state shall derive any benefit from the collection or payment of such tax.

“Retail establishment” means any premises in which the business of
selling tangible personal property is conducted or in or from which any
retail sales are made.

“Prepaid tax receipts”; whenever used in sections 5546°1 to 5546-23,
both inclusive, of the General Code, shall, unless the contexi otherwise
indicates, mean prepaid tax receipis prescribed by section 5540-4 of the
General Code of Ohio, and prepaid sales tox cards which shall be pre-
scribed under rules and regulations of the tox commission of Ohio. The
tax commission of Ohio shall prescribe the manner of cancelling such
cards, and in prescribing the use of such prepaid sales tax cards, sholl so
design and prescribe the form of such cards that they can be used only

in the establishment or establishments of the vendor 1ssuing the same.

Tax on retail sales; purpose; rates; exceptions,

Sec. 5546-2. For the purpose of providing revenue with which to
meet the needs of the state for poor relief in the existing economic crisis,
for the use of the general revenue fund of the state, for the purpose of
securing a thorough and efficient system of common schools throughout
the state, and for the purpose of affording revenues, in addition to those
from general property taxes, permitted under constitutional limitations,
and from other sources, for the support of local govemmental functions,
and for the purpose of reimbursing the state for the expense of admin-

“isfering this act, an excise tax is hereby levied on each retail sale made
it this state of tangible personal property occurring during the period be-
vinning on the first day of January, 1935, and ending on the thirty-first
day of **¥* March, 1937, with the exceptions hereinafter mentioned and
Jdescribed, as follows:

One cent, if the price is forty cents or less;

“I'wo cents, if the price is more than forty cents and not more than
soveidy cents; '

‘Fhaee cents, if the price is more than seventy cents and not more
S than cne dollar;

11 the price is in excess of one dollar, three cents on each full dollar
il aud if, in such case, the price is mot an even number of dollars,
pher o wldition to the said tax on each full dollar thereof, one cent, if
w piein exceeds an even number of dollars by more than eight cents, but
4 swei e tlan forly cents; two cents if such excess is more than forty
i weid et more than seventy cents; and three cents if such excess is
Vosvly Conts,
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county shall be withheld until such time as the *** public official or
officials shall have complied with the provisions of this act or sxch qther

act and the regulations issued pursuant thercto.

Appeal.

Sec. 5546-21. The action of the budget commission **¥* under

_the preceding section of this act, may be appealed to the tax commission

of Ohio in the manner and with the effect provided in section 5625-28
of the General Code. :

Repeal; effect of amendments or suspensions of certain sections.

Sec. 5546-22.- That existing sections 6212-49a and 6212-49b of the
General Code, are hereby repealed, and sections 5543-1 to 5543-20, both
inclusive, 6212-494, 6212-49r, 6212-4G5 and 6212-49t of the General Code
are hereby suspended January 1, 1935, antil and including *** March
31, ¥ 1937 Said amendments or . SuUspensions shall not affect the
right to refund for unused stamps purchased under any of said sections
which right shall extend to refunds on account of stamps affixed to articles
unsold at the end of business on *** Merch 31, #¥x o937, and the
moneys appropriated to the treasurer of state *** for the purpose of
making refunds may be expended for the purpose of making refunds
authorized by this section. :

Repeal.
Sgcrion 2. That existing sections 5546-1, 5546-2, 5546-3, 5546-8,

584603, 5546-10, §546-12, 554613, 554614, 5540-18, 554019, 5546-20,

5546-21 and 5546-22 of the General Code are hereby repealed.

Appropriations.

GecTioN 3. The sums hereinafter set forth for the purposes here-

" inafter specified are hereby set apart for the use of the general revenue

fund out of the moneys received into the state treasury under the pro-
visions of sections 5546-1 10 5 346-20 of the General Code, both inclusive,
and appropriated: The sums hereinafter named shall not be expended to
pay liabilities incurred subsequent to December 31, 1936.

. The appropriations herein made shall be and remain in full force and
effect for a period of two years, commencing with the dates on which
such appropriations shall take effect, for the purpose of drawing money
from the state treasury in payment of liabilities lawfully incurred here-
under and at the expiration of such period -of two years, and not before,
the unincumbered balances of the moneys hereby appropriated shall lapse
into the general revenue fund. o
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DEPARTMENT OF FINANCE, DIVISION OF TAX
COMMISSION OF OHIO

Personal service......ouiviietinninnuunnn . $500,000.00
Maintenance ............ieeiririnnnnnnnn . .. 300,000.00
Printing ... oo, 300,000.00
Printing prepaid sales tax cards_..........._......., [25,000.00
AUDITOR OF STATE
Personal service ....... .. ... .. 60,000.00
Supplies and equipment....... ... ... .. ............ 10,000.00
TREASURER OF STATE
Personal service..... .. ... .. oo 260,000.00
Supplies and equipment............... ... .......... 65,000.00
Refunds ................... e 100,000,00
ATTORNEY GENERAL B
Personal service..................... ... s  7,500.00

For relief fund purposes as may hereafter be defined
and appropriated by this general assembly........ 6,000,000.00

Sec. 5546-24. Purpose of act.

SEcTION 4. The intent and purpose of this act includes the extension
of the excise tax on retail sales levied by and pursuant to sections 5546-1
to 5546-23, both inclusive, of the General Code until and including the
31st day of March, 1937; and all of the provisions of said sections of the
General Code are hereby so extended in effect excepting as affected by
the amendments herein made.

J. FREER BITTINGER,
Speaker of the House of Representatives.

PAUL P. YODER,
President pro tem. of the Senate.
Passed December 13, 1935.

Appraved December 20, 1935.

MARTIN L. DAVEY,
Governor.

The sectional awmber on the margin hereof is designated as provided by law.

Joun W, Bricksr,
Attorney General.

Filed in the office of the Secretary of State at Columbus, Ohio, on
the 230 day of Decemiber, AL D, 1935. )
GeorGe S. MyEgs,
Secretary of State.
“lile Me, 24
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(119th General As<embly)
tAmended Substitute House Bill Number 04

AN ACT

Be

“To amend sections 121.15, 129.55, 129.63, 129.73, 1555.12.
3383.01, 3383.07, 3721.02, 4301.12, 4301.42, 301.43, ¥ 33t
4305.01. 4905.79. 5111.02, 5111.021, 5111.03, 5111.20, N gi
5111.22, 5111.25. 5111.26, 5111.27, 5111.28, 5528.36, =7
3703.052, 5703.053, 5703.19, 5T09.84, &711.01, 5T
5727.01, 5727.30 to 5727.33, 5727.47, 5727.73 o
5733.09, 5735.01. 5735.011, 3735.142, 5739.01, g0
5739.011. 5739.02,5739.12. 5743.01,_5?43.02, 5743.32, - a1
5743.41. 5743.42. 5713.44, 5743.99, and 57T47.02, to_ o
amend. for the purpose of adopting a new section , s 57
number as imdicated in parentheses, section 5111.25 R 52
(5111.251). to enact new sections 5111.23, 5111.24, 21'

5111.25, and 5111.29 and sections 5111.231, 5111.255,
5111.241, 5111.255, 5111.257, 5111.261, 5111.262, A
5111.263, 5111.264, 5111.33, 5111.34, 5111.341, ; g
5120.103, 5743.51 to 5743.66, 5753.01 to 5753.14, and ¥
5753.99. and to repeal sections 5111.222, 5111.23, Ti
5111.24, 5111.29, 5727.34, 5727.40, 5911.13, 5911.14. P
5911.15, 5911.16, and 5911, 18 of the Revised Code and m
to amend Section 5 of Am. Sub. H.B. 201 of the 119th de

‘General Assembly, as amended by Am. Sub. S.B. 351
of the 119th General Assembly, to amepd Seetions 40, _ S E’
149, and 151 of Am. Sub. H.B. 298 of the 119th Gen- p!
eral Assembly, toamend Section 36 of Am. 8.B. 206 of T f}l
the 119th General Assembly, as most recently amend- . s
ed by Am. Sub. 8.B. 351 of the 119th General Assem- - s
bly, and to amend Sections 28, 54, and 67 of Am. Sub. : ;’:

S.B. 351 of the 119th General Assembly Lo revise the
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five days from the time of filing the application and statement, shall certify
such amount to the director of budget and management and treasurer of
- state for payment from the tax refund fund provided for in section 5708.052
of the Revised Code. The commissioner may require that the application
be supported by the affidavit of the claimant. No refund shall be authorized
or ordered for any single claim for the tax on fewer than one hundred
gallons of motor vehicle fuel.

The right to receive any refund under this section is not assignable.
The payment of this refund shall not be made to any person other than the
person originally entitled thereto who used the motor vehicle firel upen
which the claim for refund is based, except that the refund when allowed
and certified, as provided in this section, may be paid to the executor, the
administrator, the receiver, thé trustee in bankruptey, or the assignee in
insolventy proceedings of the person.

Sec. 5739.01. As used in this chapter:

(A) “Person” includes individuals, receivers, assignees, trustees in
bankruptey, estates, firms, partnerships, assocations, joint-stock com-
panies, joint ventures, clubs, societies, corporations, the state and its
political subdivisions, and combinations of individuals of any form.

(B} “Sale” and “selling” include all of the following transactions for a
consideration in any manner, whether absolutely or conditionally, whether
for a price or rental, in money or by exchange, and by any means whatso-
ever:

(1) All transactions by which title or possession, or both, of tangible
personal property, is or is to be transferred, or a license to use or consume
tangible personal property is or is to be granted; '

(2) All transactions by which lodging by a hotel is or is to be furnished
to transient guests; . :

(3) All transactions by which: .

(a) An item of tangible personal property is or is to be repaired,
except property, the purchase of which would be exempt from the tax
imposed by section5739.02 of the Revised Code;

(b) An item of tangible personal property is or is to be installed,

except property, the purchase of which would be exempt from the tax
imposed by section 5739.02 of the Revised Code or property that isoris to
be incorporated into and will become a part of a production, transmission,
transportation, or distribution system for the delivery of a public utility
service;

(¢) The service of washing, cleaning, waxing, polishing, or painting a
motor vehicleis or is to be furnished;

(d) Industrial laundry cleaning services are or are to be provided;

(e} Automatic data processing and computer services are or are to be
provided for use in business when the true object of the transaction is the
receipt by the consumer of automatic data processing or compater services
rather than the receipt of personal or professional services to which auto-
matic data processing or computer services are incidental or supplemental.
Notwithstanding any other provision of this chapter, such transactions
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affiliated group means two or more persons related in such a way that one
person owns or controls the business operation of another member of the
group. In the case of corporations, one corporation owns or controls
another if it owns more than fifty per cent of the other corporation’s
common stock with voting rights. -

(f) Telecommunications service is provided that originates or termi-
nates in this state and is charged in the records of the telecommunications
service vendor to the consumer’s telephone number or account in this
state, or that both originates and terminatesin this state;

(g) Landscaping and lawn care service is or is to be provided;

(h) Private investigation and security service is oris to be provided;

() Information services or tangible personal property is provided or
ordered by means of a nine hundred telephone call;

() BUILDING MAINTENANCE AND JANITORIAL SERVICE
ISORISTO BEPROVIDED; '

(k) EMPLOYMENTSERVICEISOR ISTOBE PROVIDED;

(1) EMPLOYMENT PLACEMENT SERVICE IS OR IS TO BE
PROVIDED;

(m) EXTERMINATINGSERVICEISOR ISTOBEPROVIDED;

(n} PHYSICAL FITNESS FACILITY SERVICE ISOR ISTO BE
PROVIDED; '

(6) RECREATION AND SPORTS CLUB SERVICE IS OR IS TO
BEPRCVIDED.

(4) All transactions by which printed, imprinted, overprinted, lithog-
raphic, multilithic, blueprinted, photostatic, or other productions or re-
productions of written or graphic matter are or are to be furnished or
transferred; '

_{5) The produetion or fabrication of tangible personal property for a
consideration for consumers who furnish either directly or indirectly the
materials used.in the production of fabrication work; and include the
furnishing, preparing, or serving for a consideration of any tangible per-
sonal property consumed on the premises of the person furnishing, prepar-
ing, or serving such tangible personal property. Except as provided in
section 5739.03 of the Revised Code, a construction contract pursuant to
which tangible personal property is or is to be incorporated into a structure
or improvement on and becoming a part of real property is not a sale of such
tangible personal property. The construction contractoris the consumer of
such tangible personal property, provided that the sale and installation of
carpeting, the sale and installation of agricultural land tile, the sale and
erection or installation of portable grain bins, or the provision of land-
scaping and lawn care service and the transfer of property as part of such
service is never a construction contract. The transfer of copyrighted
motion picture filins for exhibition purposes is not a sale, except such films
as are used solely for advertising purposes. Other than as provided in this
section, “sale” and “selling” do not include professional, insurance, or
personal service transactions which involve the transfer of tangible per-
sonal property as an inconsequential element, for which no separate
charges are made, o

Asused indivision (B)(5) of this section:
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(2) “Agricultural land tile” means fired clay or concrete tile, or flexible
or rigid perforated plastic pipe or tubing, incorporated or to be incor-
porated into a subsurface drainage system appurtenant to land used or to
be used direetly in production by farming, agriculture, horticulture, or
floriculture. The term does not include such materials when they are or are
to be incorporated into a drainage system appurtenant to a building or
structure even if the building or structure is used or to be used in such
production.

(b) “Portable grain bin” means a structure that is used or to be used by
a person engaged in farming or agriculture to shelter his grain and that is
designed to be disassembled without significant damage to its component

arts.
P (6) All transactions in which all of the shares of stock of a closely held
corporation are transferred, if the corporation is not engaging in business
and its entire assets consist of boats, planes, motor vehicles, or other
tangible personal property operated primarily for the use and enjoyment
of the shareholders;

() All transactions in which a warranty, maintenance or service -

contract, or similar agreement by which the vendor of the warranty,
contract, or agreement agrees to repair or maintain the tangible personal
property of the consumer is or is to be provided. _ '

(C) “Vendor” means the person providing the service or by whom the
transfer effected or license given by a sale is or is to be made or given and,
for sales deseribed in division (B)(3){i) of this section, the telecommunica-

"tions service vendor that provides the nine hundred telephone service; if
two or more persons are engaged in business at the same place of business
under a single trade name in which all collections on account of sales by
each are made, such persons shall constitute a single vendor.

Physicians, dentists, hospitals, and veterinarians who are engaged in
selling tangible personal property as received from others, such as eye-
glasses, mouthwashes, dentifrices, or similar articles, are vendors. Veter-
inarians who are engaged in transferring to others for a consideration
drugs, the dispensing of which does not require an order of a licensed
veterinarian or physician under federal law, are vendors.

(D) “Consumer” means the person for whom the service is provided,
to whom the transfer effected or license givenby a saleis oristobe made or
given, to whom the service described in division (B){8)(f) or (i} of this
section is charged, or to whom the admission is granted.

Physicians, dentists, hospitals, and blood banks operated by non-
profit institutions and persons licensed to practice veterinary medicine,
surgery, and dentistry are consumers of all tangible personal property and
services purchased by them in connection with the practice of medicine,
dentistry, the rendition of hospital or blood bank service, or the practice of
veterinary medicine, surgery, and dentistry. In addition to being consum-
ers of drugs administered by them or by their assistants according to their

direction, veterinarians also are consumers of drugs that under federal law
may be dispensed only by or upon the order of a licensed veterinarian or
physician, when transferred by them fo others for a consideration to
provide treatment to animals as directed by the veterinarian.
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A person who performs a facility management, or similar service
contract for a contractee is a consumer of all tangible personal property
and services purchased for use in connection with the performance of such
contract, regardless of whether title to any such property vests in the
contractee. The purchase of such property and services is not subject to
the exception for resale under division (E )(1) of this section.

(E) “Retall sale” and “sales at retail” include all sales except those in
which the purpose of the consumer is:

(1) To resell the thing transferred or benefit of the service provided,
by a person engaging in business, in the form in which the same s, or is to
be, received by him; _ .

(2) To incorporate the thing transferred as 2 material or a part, into
tangible personal property to be produced for sale by manufacturing,
assembling, processing, or refining, or to use or consume the thing trans-
ferred directly in mining, including without limitation the extraction from
the earth of all substances which are classed geologically as minerals,
production of crude oil and natural gas, farming, agriculture, horticulture, .
or floriculture, and persons engaged in rendering farming, agricultural,
horticultural, or floricultural services, and services in the exploration for,
and production of, crude oil and natural gas, for others are deemed en-
gaged directly in farming, agriculture, horticulture, and floriculture, or
exploration for, and produetion of, crude oil and natural gas; er direetly in '
mading retail seles or directly in the rendition of a public utility service,
except that the sales tax levied by section 5739.02 of the Revised Code
shall be collected upon all meals, drinks, and food for human consumption
sold upon Pullman and railroad eoaches. This paragraph does not exempt
or except from “retail sale” or “sales at retail” the sale of tangible personal
property that is to be incorporated into a structure or improvement to real
property.

_ (3) To hold the thing transferred as security for the performance of an
obligation of the vendor; _
(4) To use or consume the thing transferred in the process of reclama-
tion as required by Chapters 1513, and 1514. of the Revised Code;

(5) To resell, hold, use, or consume the thing transferred as evidence
of a contract of insurance; ' -

(6) To use or consume the thing directly in commercial fishing;
(7) To incorporate the thing transferred as a material or a part into, or

-to use or consume the thing transferred directly in the production of,

magazines distributed as controlied circulation publications;

(8) To use or consume the thing transferred in the production and
preparation in suitable condition for market and sale of printed, imprinted,
overprinted, lithographic, multilithic, blueprinted, photostatic, or other
productions or reproductions of written or graphic matter;
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(6} To use the thing transferred, as described in seetion 5739.011 of
the Revised Code, primarily in a manufacturing operation to produce
tangible personal property for sale; o '

- &3X10) To use the benefit of 2 warranty, maintenance or service

- contract, or similar agreement, as defined in division (BX7) of this section,

to repair or maintain tangible personal property, if all of the property that
is the subject of the warranty, contract, or agreement would be exempt on
its purchase from the tax imposed by section 5739.02 of the Revised Code;

2)(11) To use the thing transferred as qualified research and devel-
opment egquipment. :

As used in division (E) of this section, “thing” includes all transactions
included in divisions (B}(3)(a), (b}, and () of this section.

Sales conducted through a coin-operated device that activates vacu-
um equipment or equipment that dispenses water, whether or not in
combination with soap or other cleaning agents or wax, to the consumer for
his use on the premises in washing, cleaning, or waxing a motor vehicle,
provided no other personal property or personal service is provided as part
of the transaction, are not retail sales or sales at retail.

(F) “Business” includes any activity engaged in by any person with
the object of gain, benefit, or advantage, either direct or indirect. “Busi-
ness” does not include the activity of a person in managing and investing
his own funds.

(G) “Engaging in business” means commencing, conducting, or con-
tinuing in business, and liguidating a business when the liquidator thereof
holds himself out to the public as conducting such business. Making a
casual sale is not engaging in business.

(H)1) “Price,” except as provided in divisions (HX2) and (3) of this
section, means the aggregate value in money of anything paid or delivered,
or promised to be paid or debivered, in the complete performance of a retail
sale, without any deduction on account of the cost of the property sold, cost
of materials used, labor or service cost, interest, discount paid or allowed
afer the sale is-consummated, or any other expense. If the retail sale
consists of the rental or lease of tangible personal property, “pri¢e” means
the aggregate value in money of anything paid or delivered, or promised to
be paid or delivered, in the complete performance of the rental or lease,
without any deduction for tax, interest, labor or service charge, damage
lability waiver, termination or damage charge, discount paid or allowed
after the lease is consummated, or any other expense. The sales tax shall
be calculated and collected by the lessor on each payment made by the
lessee. Price does not include the consideration received as a deposit
refundable to the consumer upon return of a beverage container, the
consideration received as a deposit on a carton or case that is used for such
returnable containers, or the consideration received as a refundable secu-
rity deposit for the use of tangible personal property to the extent that it
actually is refunded, if the consideration for such refundable deposit is
separately stated from the consideration received or to be received for the

~ tangible personal property transferred in the retail sale. Such separation

must appear in the sales agreement or on the initial invoice or initjal billing
rendered by the vendor to the consumer. Price is the amount received
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inclusive of the tax, provided the vendor establishes to the satisfaction of
the tax commissioner that the tax was added to the price. When the price
includes both a charge for tangible personal property and a charge for
providing a service and the sale of the property and the charge for the
service are separately taxable, or have a separately determinable tax
status, the price shall be separately stated for each such charge so the tax
can be correctly computed and charged. '

The tax collected by the vendor from the consumer under this chapter
isnot part of the price, but is a tax collection for the benefit of the state and
of counties levying an additional sales tax pursuant to section 5739.021 or
5739.026 of the Revised Code and of transit authorities levying an addi-
tional sales tax pursuant to section 5739.023 of the Revised Code. Except
for the discount authorized in section 5739.12 of the Revised Code, no
person other than the state or such a county or transit authority shall
derive any benefit from the collection or payment of such tax.

{2} In the case of a sale of any new motor vehicle by a new motor
vehicle dealer, as defined in section 4517.01 of the Revised Code, in which
another motor vehicle is accepted by the dealer as part of the consideration
received, “price” has the same meaning as in division (H)1) of this section,
reduced by the credit afforded the consumer by the dealer for the motor
vehicle received intrade.

(3) In the case of a sale of any watercraft or outboard motor by a
watercraft dealer licensed in accordance with section 1547.543 of the
Revised Code, in which another watercraft, watercraft and trailer, or
outboard motor is accepted by the dealer as part of the consideration
received, “price” has the same meaning as in division (H)X1) of this section,
reduced by the credit afforded the consumer by the dealer for the water-
craft, watercraft and trailer, or outboard motor received in trade. As used
in division (H)@3) of this section, “watercraft” includes an outdrive unit
attached to the watercraft.

(I} “Receipts” means the total amount of the prices of the sales of
vendors, provided that cash discounts allowed and taken on sales at the
time they are consummated are not included, minus any amount deducted
as a bad debt pursuant to section 5789.121 of the Revised Code. “Receipls”
does not include the sale price of property returned or services rejected by
consumers when the full sale price and tax are refunded either in cash orby
credit.

(J) “Place of business” means any location at which a person engages

- inbusiness.

(K) “Premises” includes any real properiy or portion thereof upon
which any person engages in selling tangible personal property at retailor
making retail sales and also includes any real property or portion thereof
designated for, or devoted to, use in conjunction with the business engaged
inby such person. '

(L) “Casual sale” means a sale of an item of tangible personal property
which was obtained by the person making the sale, through purchase or
otherwise, for his own use in this state and which was previously subject to
the state’s taxing jurisdiction on its sale or use, and includes such items
acquired for the seller's use which are sold by an auctioneer employed
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directly by the person for such purpose, provided the location of such sales
is not the auctioneer’s permanent place of business. As used in this di-
vision, “permanent place of business” includes any location where such

- auctioneer has conducted more than two auctions during the year. g
(M) “Hotel” means every establishment kept, used, maintained, ag-

vertised or held out to the publicto be a place where sleeping acecommoda-

tions are offered to guests, in which five or more rooms are used for the .

accommnodation of such guests, whether such rooms are In one or several
structures. _

(N) “Transient guests” IMeans persons occupying a room or rooms for
sleeping accommodations for less than thirty consecutive days.

(0) “Making retail sales” means the effecting of transactions wherein
one party is obligated to pay the price and the other party is obligated to
provide a service or to transfer title to or possession of the item sold.

“Making retail sales” does not include the preliminary acts of promoting or .

soliciting the retail sales, other than the distribution of printed matter
which displays or describes and prices the item offered for sale, nordoes it
include delivery of a predetermined quantity of tangible personal property
or transportation of property or personmel to or from a place where a
service is performed, regardless of whether the vendor is a delivery
vendor.

(P) “Used directly in the rendition of a public utility service” means
that property which is to be incorporated into and will become a part of the
consumer’s producticn, transmission, transportation, or distribution Sys-
tem and which retains its classification as tangible personal property after

- such incorporation; fuel or power used in the production, transmission,

transportation, or distribution system; and tangible personal property
used in the repair and maintenance of the production, transmission, trans-
portation or distribution system, including only such motor vehicles as are
specially designed and equipped for such use. Tangible personal property
and services used primarily in providing highway transportation for hire
are not used in providing a publie utility service as defined in this division.

(Q) “Refining” means removing or separating a desirable product
from raw or contaminated materisls by distillation or physical, mechanical,
or chemical processes.

~ {R) “Assembly” and “assembling” mean attaching or fitting together
parts to forma product, but donot include packaging a product.

(S) “Manufacturing operation” means aprocess in which materials are
changed, converted, or transformed into a different state or form from
which they previously existed and includes refining materials, assembling
parts, and preparing raw materials and parts by mixing, measuring,
blending, or otherwise committing such materials or parts to the manufae-
turing process. “Manufacturing operation” does not include packaging.

{T) “Fiscal officer” means, with respect to a regional transit author-
ity, the secretary-treasurer thereof » and with respect to 3 county which is
a transit authority, the fiscal officer of the county transit board appointed

pursuant to section 306.03 of the Revised Code.

(U) “Transit authority” means a regional transit authority ecreated

pursuant to section 306.31 of the Revised Code or a.county in whicha - -~
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county transit board is appointed pursuant to section 306.01 of the Revised
Code. For the purposes

of this chapter, a transit authority must extend to

at least the entire area of a single county. A transit authority which

includes territory in more than one county must include all the area of the

most populous county which is a part of such transit, authority. County

population shall be measured by the most recent census taken by the
United States census bureau.

(V) “Legislative authority”

means, with respect to a regional transit
“authority, the board of trustees thereof, and with respect to a county

which is atransit authority, the board of county commissioners.

(W) “Territory of the transit authority” means all of the area included
within the territorial boundaries of a transit authority as they from time to
time exist. Such territorial boundaries must at all times include all the area
ofasingle county or all the area of the most populous county whichis a part
of such transit authority. County population shall be measured by the most

recent census taken by the United States census bureau. -

(X) “Providing a service” means providing or furnishing anything
described in division (B)(3) of this section for consideration.

(Y)(1) “Automatic data processing and computer services” means:
processing of others’ data, including keypunching or similar data entry
services together with verification thereof, providing access to computer
equipment for the purpose of processing data or examining or acquiring
data stored in. or accessible to such computer equipment; and services
consisting of specifying computer hardware configurations and evaluating
technical processing characteristics, computer programming, and training
of computer programmers and operators, provided in conjunction with and
to support the sale, lease, or operation of taxable computer equipment or
systems. “Automatic data processing and computer services” shall not
include personal or professional services. B

(2) As used in divisions (B)(3)e) and (YX1) of this section, “personal
and professional services” means all services other than automatic data
processing and computer services, including but not limited to:

() Accounting and legal services such as advice on tax matters, asset
management, budgetary matters, quality control, information security,
and auditing and

any other situation where the service provider receives
data or information and studies,

alters, analyzes, interprets, or adjusts
such material;
(b) Analyzing business policies and procedures;
(¢) Identifying management information needs;
(d) Feasibility studies including economic and technical analysis of
existing or potential computer hardware or software needs and alter-
natives;

(e) Designing policies, procedures, and custom software for collecting
busi

ness information, and determining how data should be summarized,
sequenced, formatted, processed

» controlled and reported so that it will be
meaningful to management;

(f) Developing policies and procedures that document how business
events and transactions are to be authorized, executed, and controlled;
(g) Testing of business procedures;
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(h) Training personnelin busiqess procedure applica'tions; )

(1) Providing credit information to users qf such_!nformat}on by_::
consumer reporting agency, as defined in the “Fair Credi: Reporting Act,
84 Stat. 1114, 1129 (1970}, 15 U.S.C. 1681a(f), or as herez_ifter amended,
including but not limited to gathering, organizing, analyzing, recording,

and furnishing such information by any oral, written, graphic, or eleCtmnic '

medium; . ) . )
(i) Providing debt collection services by any oral, written, graphic, or
lectronic means. . _
¢ ECt'I?}?é services listed in divisions (YX2Xa) to () of this section are not
automatic data processing or computer services. _

(Z) “Highway transportation for hire” means the transportation of
personal property belonging to others for consideration by any of the
following:

e 1mgl)]g-The holder of a permit or certificate iss_ued by this state or the
United States authorizing the holder to engage in transpoﬁ.athn of per-
sonal property belonging to others for consideration over or on highways,
roadways, streets, orany similar public thoroughfgre;

(2) A person who engages in th.e transportation pf personal property
belonging to others for consideration over or on highways, roadways,
streets, or any similar public thoroughfare but who could not have engaged
in such transportation on December 11, 1985, I.Jn_le_ss he was the pclder_ of 2
permit or certificate of the types describe_d in division (Z)(1) of this section;

(3} A person who leases a motor Ye}ucle_ to and operates it for 2 person
described by division (Z)(1) or (2) of this section. o

(AA) “Telecommunications service"” means thg tran_smzssx.on of any
interactive, two-way electromagnetic communications, mclydmg voice,

‘image, data, and information, through the use of any medium such as
wires, cables, microwaves, cellular radio, radio waves , hg!xt waves, or any
combination of those or similar media. “Telecommum’m@mns service” in-
cludes message toll service even though the vendor provides the message
toll service by means of wide area transmission type service or private
communications service purchased from another tglecommumcatlons ser-
vice provider, but dees not include any of the following: o )

(1) Sales of incoming or outgeoing wide area t{ans_nussmn service or
wide area transmission type service, including eight hundregi or eight
hundred type service, to the person contracting for the receipt of that

vice; )
e l;:;) Sales of private communications service to the person contracting
for the receipt of that service that entitles the purchaser to exclusive or
priority use of a communications channel or group of channels between
exchanges; . ) ] )

(3) Sales of telecommunications service b.y companies subject to the
excise tax imposed by Chapter 5727. of the Revised que; _

(4) Sales of telecommunications service to provider of telecommuni-
cations service, including access services, for use in providing telecom-
munications service;
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(5) Value added nonvoice services in which computer processing
applications are used to act on the form, content, code, or protocol of the
information to be transmitted; .

(6) Transmission of interactive video programming by a cable televi-
sion system as defined in section 505.90 of the Revised Code.

(BB) “Industrial laundry cleaning services” means removing soil or

- dirt from or supplying towels, linens, or articles of clothing that belong to

others and are used in a trade or business.

(CC) “Magazines distributed as controlied circulation publications”
means magazines containing at least twenty-four pages, at least twenty-

. five per cent editorial content, issued at regular intervals four or more

times a year, and circulated without charge to the recipient, provided that
such magazines are not owned or controlled by individuals or business
concerns which conduct such publications as an auxiliary te, and essen-
tially for the advancement of the main business or calling of, those who own
cr control them,

{DD) “Landscaping and lawn care service” means the services of
planting, seeding, sodding, removing, cutting, trimming, pruning, mulch-
ing, aerating, applying chemicals, watering, fertilizing, and providing
similar services {o establish, promote, or control the growth of trees,
shrubs, flowers, grass, ground cover, and other flora, or otherwise main-
taining a lawn or landscape grown or maintained by the owner for orna-
mentation or other nonagricultural purpose. However, “landscaping and
lawn care service” does not include the providing of such services by 2
person who has less than five thousand dollars in sales of such services
during the calendar year. '

(EE) “Private investigation and security service” means the perfor-
mance of any activity for which the provider of such service is required to
be licensed purseant to Chapter 4749. of the Revised Code, or would be
required to be solicensed in performing such services in this state, and also
includes the services of conducting polygraph examinations and of moni-
toring or overseeing the activities on or in, or the condition of, the con-
snmer’s home, business, or other facility by means of electronic or similar
monitoring devices. “Private investigation and security service” does not
include special duty services provided by off-duty police officers, deputy
sheriffs, and other peace officers regularly employed by the state or a
political subdivision. ’ :

(FF) “Information services” means providing conversation, giving
consultation or advice, playing or making a voice or other recording,
making or keeping a record of the number of callers, and any other service
provided to a consumer by means of a nine hundred telephone cali, except
when the nine hundred telephone call is the means by which the consumer
makes a contribution to a recognized charity.

(GG) “Research and development” means designing, creating, or
formulating new or enhanced products, equipment, or manufacturing pro-. -

cesses, and conducting scientific or technologieal inquiry and experimenta-
tion in the physical sciences with the goal of increasing scientific knowl-

edge which may reveal the bases for new or enhanced products, equip-
ment, or manufacturing processes.
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(HH) “Qualified research and development equipment” means
capitalized tangible personal property, and leased personal property that
would be capitalized if purchased, used by a person primarily to perforn
research and development. Tangible personal property primarily used in
testing, as defined in division (A)4) of section 5789.011 of the Revised
Code, or used for recording or storing test results, is not qualified research
and development equipment unless such property is primarily used by the
consumer in testing the product, equipment, or manufacturing process
being created, designed, or formulated by the consumer in the research
and development activity or in recording or storing such test results.

(II) “BUILDING MAINTENANCE AND JANITORIAL SER-
VICE” MEANS CLEANING THE INTERIOR OR EXTERIOR OF A
BUILDING AND ANY TANGIBLE PERSONAL PROPERTY LO-
CATED THEREIN OR THEREON, INCLUDING ANY SERVICES
INCIDENTAL TO SUCH CLEANING FOR WHICE NO SEPARATE
CHARGE ISMADE. . _ o

(N “EMPLOYMENT SERVICE” MEANS PROVIDING OR SUP-
PLYING PERSONNEL, ON A TEMPORARY OR LONG-TERM BA-
SIS, TOPERFORM WORK OR LABOR UNDER THE SUPERVISION
OR CONTROL OF ANOTHER, WHEN THE PERSONNEL SO SUP-
PLIED RECEIVE THEIR WAGES, SALARY, OR OTHER COMPEN-
SATION FROM THE PROVIDER OF THE SERVICE. “EMPLOY-
MENTSERVICE” DOESNQT INCLUDE: - : -

(1) ACTING AS A CONTRACTOR OR SUBCONTRACTOR,
WHERE THE PERSONNEL PERFORMING THE WORK ARE NOT
UNDER THE DIRECTCONTROL OF THE PURCHASER.

(2YMEDICAL ANDHEALTH CARE SERVICES. '

(KK) “EMPLOYMENT PLACEMENT SERVICE"” MEANS LO-
CATING OR FINDING EMPLOYMENT FOR A PERSON OR FIND-
- ING OR LOCATING AN EMPLOYEE TO FILL AN AVAILABLE
POSITION, :

~ (LL) “EXTERMINATING SERVICE” MEANS ERADICATING
OR ATTEMPTING TO ERADICATE VERMIN INFESTATIONS
FROM A BUILDING OR STRUCTURE, OR THE AREA SUR-
ROUNDING A BUILDING OR STRUCTURE, AND INCLUDES AC-
TIVITIES TO INSPECT, DETECT, OR PREVENT VERMIN INFES-
TATION OF ABUILDING OR STRUCTURE. '

(MM) “PHYSICAL FITNESS FACILITY SERVICE” MEANS
ALL TRANSACTIONS BY WHICH A MEMBERSHIP IS GRAN TED,
MAINTAINED, OR RENEWED, INCLUDING INITIATION FEES,
MEMBERSHIP DUES, RENEWAL FEES, MONTHLY MINIMUM
FEES, AND OTHER SIMILAR FEES AND DUES, BY A PHYSICAL
FITNESS FACILITY SUCH AS AN ATHLETIC CLUB, HEALTH
SPA, OR GYMNASIUM, WHICH ENTITLES THE MEMBER TO USE
THE FACILITY FOR PHYSICAL EXERCISE.

(NN) “RECREATION AND SPORTS CLUB SERVICE” MEANS
ALL TRANSACTIONS BY WHICH A MEMBERSHIP IS GRANTED,
MAINTAINED, OR RENEWED, INCLUDING INITIATION FEES,
MEMBERSHIP DUES, RENEWAL FEES, MONTHLY MINIMUM
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FEES, AND OTHER SIMILAR FEES AND DUES, BY A RECREA-
TION AND SPORTS CLUB, WHICH ENTITLES THE MEMBER TO
USE THE FACILITIES OF THE ORGANIZATION. “RECREATION
AND SPORTS CLUB" MEANS AN ORGANIZATION THAT HAS .
OWNERSHIP OF, OR CONTROLS OR LEASES ON A CONTINU-
ING, LONG-TERM BASIS, THE FACILITIES USED BY ITS MEM-
BERS AND INCLUDES AN AVIATION CLUB, GUN OR SHOOTING
CLUB, YACHT CLUB, CARD CLUB, SWIMMING CLUB, TENNIS
CLUB, GOLF CLUB, COUNTRY CLUB, RIDING CLUB, AMATEUR
SPORTSCLUB, OR SIMILAR ORGANIZATION.

" Sec. 5739.011. (A) As used in this section:

(1) “Manufacturer” means a person who is engaged in manufacturing,
processing, assembling, or refining a product for sale,

(2) “Manufacturing facility” means a single location where a manufac-

" turing operation is conducted, including locations consisting of one or more
buildings or structures in a contiguous area owned or controlled by the
manufacturer.

(3) “Materials handling” means the movement of the product being or
to be manufactured, during which movement the product is not under-
going any substantial change ur alteration inits state or form.

~ (4) “Testing” means a process or procedure to identify the properties
or assurethe quality of a material or product. :

() “Completed product” means a manufactured item that is in the
form and condition as it will be sold by the manufacturer. An item is
completed when all processes that change or alter its state or form or
enhance its value are finished, even though the item subsequently will be
tested to ensureits quality.or be packaged for storage or shipment.

(6) “Continuous manufacturing operation” means the process in
which raw materials or components are moved through the steps whereby
manufaeturing occurs. Materials handling of raw materials or parts from
the point of receipt or pre-production storage or of a completed product, to
or from storage, to or from packaging, or to the place from which the

completed product will be shipped, is not a part of a continuous manufac-
furing operation.
_ (B) For purposes of division (E¥30X9) of section 5739.01 of the
Revised Code, the “thing transferred” includes, but is not limited to, any of
the following:

(1) Production machinery and equipment that act upon the product or
machinery and equipment that treat the materials or parts in preparation
for the manufacturing operation; S

v

(2) Materials handling equipment that moves the product through a
continuous manufacturing operation; equipment that temporarily stores
the product during the manufacturing operation; or, excluding metor
vehicles licensed to operate on public highways, equipment used in in-
traplant or interplant transfers of work in process where the plant or

plants between which such transfers occur are manufacturing facilities
operated by the same person; :
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(3) Catalysts, solvents, water,

acids, oil, and similar consumables
that interact with the product and that are an integral part of the manufac-
turing operation;

(4) Machinery, equipment, and other tangible personal property used
during the manufacturing operation that control, physically support, pro-
duce power for, lubricate, or are otherwise n

ecessary for the functioning of
production machinery and equipment and the continuation of the manufae-
turing operation;

{5) Machinery, equipment, fuel, power, material, parts, and other
tangible personal property used to manufacture machinery, equipment, or
other tangible personal property usedin manufacturing a product for sale;

(6) Machinery, equipment, and other tangible personal property used
by a manufacturer to test raw materials, the product being manufactured,
or the completed preduct;

(7) Machinery and equipment used to handi
scrap that is intended to be reused in the m
same manufacturing facility;

(8) Electricity, coke, gas, water, sleam, and similar substances used
in the manufacturing operation; machinery and equipment used for, and
fuel consumed in, producing or extracting those substances; and machin-
ery, equipment, and other tangible personal property used to treat, filter,
pump, alter voltage, or otherwise make the substance suitable for use in
the manufacturing operation;

{9) Machinery, equipment, and other tangible personal property used
to transport or transmit electricity, coke, gas, water, steam, or similar
substances used in the manufacturing operation from the point of genera-
tion, if produced by the manufacturer, or from the point where the sub-

stance enters the manufacturing facility, if purchased by the manufac-
turer, tothe manufacturing operation;

(10) Machinery, equipment, and other tangible personal property
that treats, filters, cools, refines, or otherwise renders water, steam, acid,

oil, solvents, or similar substances used in the manufacturing operation

reusable, provided that the substances are intended for reuse and not for
disposal, sale, or transportation from the manufacturing facility;
(11) Parts, components, and repair and installation services for items
described in division (B) of this section.
(C) For purposes of division (E¥46}(9) of section 5739.01 of the

Revised Code, the “thing transferred” does not include any of the follow-
ing:
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(4) Tangible personal property that is or is to be incorporated into-
realty; :

(5) Machinery, equipment, and other tangible personal property used
for ventilation, dust, or gas collection, humidity or temperature regula-
tion, or similar environmental control, except machinery, equipment, and
other tangible personal property that totally regulates the environment in
a special and limited area of the manufacturing facility where the regula-
tion is essential for production to occur: _

(6) Tangible personal property used for the protection and safety of
workers, unless the property is attached to or incorporated into machinery
and equipment used in a contintzous manufacturing operation;

(7) Tangible personal property used to store fuel, water, solvents,
acid, oil, or similar items consumed in the manufacturing operation;

(8) Machinery, equipment, and other tangible personal properiy used
for research and development; )

(9) Machinery, equipment, and other tangible personal property used
to clean, repair, or maintain real or personal property in the manufacturing
facility;

(10) Motor vehicles registered for operation on the public highways.
(D} For purposes of division (EX3OX9) of section 5739.01 of the
Revised Code, if the “thing transferred” is a machine used by a manufac-
turer in both a taxable and an exempt manner, it shall be totally taxable or
 totally exempt from taxation based upon its quantified primary use. If the

“things transferred” are fungibles, they shall be taxed based upon the
proportion of the fungibles used in a taxable manner.

Sec. 5739.02. For the purpose of providing revenue with which to
meet the needs of the state for general assistance in the existing economic
crises, for the use of the general revenue fund of the state, for the purpose
of securing a thorough and efficient system of common schools throughout
the state, and for the purpose of affording revenues, in addition to those
from general property taxes, permitted under constitutional limitations,
and from other sources, for the support of local governmental functions,

and for the purpose of reimbursing the state for the expense of administer-
ing this chapter, an excise tax is hereby levied on each retail sale made in
thisstate. : '

(A) The tax shall be collected pursuant to the schedules in section
5739.025 of the Revised Code.

The tax applies and is collectible when the sale is made, regardless of
the time when the price is paid or delivered.

In the case of a sale, the price of which consists in whole or in part of
rentals for the use of the thing transferred, the tax shall, as regards such
rentals, be measured by the installments thereof. ' .

(B) The tax does not apply to the following:

(1) Sales tothe state, or any of its political subdivisions;

(2) Sales of food for human consumption off the premises where sold;
(3) Sales of food sold to students only in a cafeteria, dormitory,

fraternity, or sorority maintained in a private, public, or parochial school,
college, or university;
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(11%h General Assembiy)
 (Amended Substitute House Bill Number 904}

AN ACT

To amend sections 121.15, 129.55, 129.63, 129.73, 1555.12,
3383.01, 3383.07, 3721.02, 4301.12, 4301 42, 4301.43,
4305.01, 4905.79, 5111.02, 5111.021, 5111.03, 5111.20,
5111.22, 5111.25, 5111.26, 5111.27, 5111.28, 5528.36,
5703.052,. 5703.053, 5703.19, 5709.84, 5711.01,
5727.01, 5727.30 to 5727.33, 5727.47, 5727.73,
5733.09, 5735.01, 5735.011, 57356.142, 5739.01,
5739.011, 5739.02, 5739.12, 5743.01,5743.02, 5743.32,
5743.41, 5743.42, 5743.44, 5743.99, and 5747.02, to
amend, for the purpose of adopting a new section
number as indicated in parentheses, section 5111.25
(5111.251), to enact new sections 5111.23, 5111.24,
5111.25, and 5111.29 and sections 5111.231, 5111.235,
5111.241, 5111.255, 5111.257, 5111.261, 5111.262,
5111.263, 5111.264, 5111.33, 5111.34, 5111.341,
5120.103, 5743.51 to 5743.66, 5753.01 to 5753.14, and.

. 5753.99, and to repeal sections 5111:222, 5111.23,
5111.24, 5111.29, 5727.34, 5727.40, 5911.13, 5911.14,
5911.15, 5911.16, and 5011.18 of the Revised Code and
to amend Section 5 of Am. Sub. H.B. 201 of the 119th
General Assembly, as amended by Am. Sub. S.B. 351
of the 118th General Aséembly, to amend Sections 40,
149, and 151 of Am. Sub. H.B. 298 of the 119th Gen-
eral Assembly, to amend Section 36 of Am. S.B. 206 of
the 119th General Assembly, as most recently amend-
ed by Am. Sub. S.B. 351 of the 119th General Assem-
bly, and to amend Sections 28, 54, and 67 of Am. Sub.

S.B. 351 of the 119th General Assembly to revise the
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(4) Tangible personal property that is or is to be incorporated into
realty;
~ (5) Machinery, equipment, and other tangible personal property used
for ventilation, dust, or.gas collection, humidity or temperature regula-
tion, or similar environmental control, except machinery, equipment, and
other tangible personal property that totally regulates the environment in
a special and limited area of the manufacturing facility where the regula-
tion is essential for production to occur;

(6) Tangible personal property used for the protection and safety of
workers, unless the property is attached to or incorporated into machinery
and equipment used in a continuous manufacturing operation; )

(7) Tangible personal property used to store fuel, water, solvents,
acid, oil, or similar items consumed in the manufacturing operation;

{8) Machinery, equipment, and other tangible personal property used
for research and development;

(9) Machinery, equipment, and other tangible personal property used
toclean, repair, or maintain real or personal property in the manufacturing
facility;

(10) Motor vehicles registered for operation on the public highways.

(D) For purposes of division (E}36X9) of section 5739.01 of the
Revised Code, if the “thing transferred” is a machine used by a manufac-
turer in both a taxable and an exempt manner, it shall be totally taxable or
totally exempt from taxation based upon its quantified primary use. Ifthe
“things transferred” are fungibles, they shall be taxed based upon the

. proportion of the fungibles used in a taxable manner.

. Sec. 5739.02. For the purpose of providing revenue with which to
meet the needs of the state for general assistance in the existing economic
crises, for the use of the general revenue fund of the state, for the purpose
of securing 2 thorough and efficient system of commen schools throughout
the state, and for the purpose of affording revenues, in addition to those
from general property taxes, permitted under constitutional limitations,
and from other sources, for the support of local governmental functions,
and for the purpose of reimbursing the state for the expense of administer-
itnhg this chapter, an excise tax is hereby levied on each retsil sale made in

is state.

{A) The tax shall be collected pursuant to the schedules in section
5739.025 of the Revised Code.

The tax applies and is collectible when the sale is made, regardlessof
the time when the price is paid or delivered.

In the case of a sale, the price of which consists in whole or in part of
rentals for the use of the thing transferred, the tax shall, as regards such
rentals, be measured by the installments thereof. -

(B) The tax does not apply to the following:

(1) Sales to the state, or any of its political subdivisions;

(2) Sales of food for human consumption off the premises where sold;

(3) Sales of food sold to students only in a cafeteria, dormitory,
fraternity, or sorority maintained in a private, public, or parochial school,

- college, or university;
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" (4) Sales of newspapers, and of magazine subscriptions shipped by
second class mail, and sales or transfers of magazines distributed as
controlled eirculation publications; :

(5) The furnishing, preparing, or serving of meals without charge by
an employer to an employee provided the employer records such meals as
part compensation for services performed or work done;

(6) Sales of motor vehiele fuel upon receipt, use, distribution, or sale
of which in this state a tax is imposed by the law of this state, but this
exemption shall not apply tothe sale of motor vehicle fuelon which a refund
of said tax is allowable under section 5735.14 of the Revised Code; and the
tax commissioner may deduct the amount of tax levied by this section
applicable to the price of motor vehicie fuel when granting a refund of
motor vehicle fuel tax pursuant to section 5735.14 of the Revised Code and
shall cause the amount deducted to be paid into the general revenue fund of
this state; '

{7) Sales of natural gas by a natural gas company, of electricity by an

- electric company, of water by a water-works company, or of steam by a

heating company, if in each case the thing sold is delivered to consumers

through wires, pipes, or conduits, and all sales of communications services -

by a telephone or telegraph company, all terms as defined in section
5727.01 of the Revised Code; )

(8) Casual sales by a person, or auctioneer employed directly by him
to conduct such sales, except as to such sales of motor vehicles, watercraft
or outboard motors required to be titled under section 1548.06 of the
Revised Code, watercraft documented with the United States coast
guard, snowmobiles, all-purpose vehicles as defined in section 4519.01 of
the Revised Code, and manufactured homes;

(9) Sales of services or tangible personal property, other than motor
vehicles and manufactured homes, by churches.or by nonprofit organiza-
tions operated exclusively for charitable purposes as defined in division
(B)(12) of this section, provided that the number of days on which such
tangible personal property or services, other than items never subject to
the tax, is sold does not exceed six in any calendar year. If the number of
days on which such sales are made exceeds six in any calendar year, the
church or organization shall be considered to be engaged in business and all
subseguent sales by it shall be subject to the tax. In counting the number of
days, all sales by groups within a church or within an organization shall be
considered to be sales of such church or organization. This division doesnot
apply to sales by a noncommercial educational radio er television broad-
casting station.

(10) Sales not within the taxing power of this state under the constitu-
tion of the United States;

“(11) The transportation of persons or property, unless such trans-
portation is by a private investigation and security service;

(12) Sales of tangible personal property or services to churches and to
nonprofit organizations operated exclusively for charitable purposes in
this state, no part of the net income of which inures to the benefit of any
private shareholder or individual and no substantial part of the activities of
which consists of carrying on propaganda or otherwise attempting to
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influence legislation, and sales to offices administering one or more homes
for the aged or one or more hospital facilities exempt under section 140.08
of the Revised Cede.

Charitable purposes means the relief of poverty, the improvement of
health through the alleviation of illness, disease, or injury, the operation of
an organization exclusively for the provision of professional, laundry,
printing, and purchasing services to hospitals or charitable institations,
the operation of a home for the aged, as defined in section 5701.13 of the
Revised Code, the operation of a radio or television broadcasting station
that is licensed by the federal communications commission as a noncom-
mercial educational radio or television station, the operation of a nonprofit
animal adoption service or a county humane society, the promotion of
education by an institution of learning which maintains a faculty of quali-
fied instructors, teaches regular continuous courses of study, and confersa
recognized diploma upon completion of a specific curriculum, the operation
of a parent teacher association, booster group, or similar organization
primarily engaged in the promotion and support of the curricular or extra-
curricular activities of a primary or secondary school, the operation of a
community or area center in which presentations in music, dramatics, the
arts, and related fields are made in order to foster public interest and
education therein, the production of performances in musie, dramatics,
and the arts, or the promotion of education by an organization engaged in
carrying on research in, or the dissemination of scientific and technological
knowledge and information primarily for the public.

Nothing in this division shall be deemed to exempt sales to any
organization for use in the operation or carrying on of a trade or business,
or sales to a home for the aged for use in the operation of independent living
facilities as defined in division (A) of section 5709.12 of the Revised Code.

- {13) Building and construction materials and services sold to con-
struction contractors for incorporation into a structure or improvement to
real property under a construction contract with this state or a political
subdivision thereof, or with the United States government or any of its
agencies, building and construction materials and services sold to con-
struction contractors for incorporation into a structure or improvement to
real property which are accepted for ownership by this state or any of its
political subdivisions, or by the United States government or any of its
agencies at the time of completion of such structures or improvements,
materials and services sold to a construction contractor during the period
from August 14, 1979, through December 31, 1985, under a claim of
exemption as sales of solar, wind, or hydrothermal energy systems that

" meet the guidelines established under division (B) of section 1551.20 of the

Revised Code for incorporation into 2 structure or improvement to real

- property, building materials and services sold to a construction contractor

for incorporation into a house of public worship or religious education, ora
building used exclusively for charitable purposes under a construction
contract with an organization whose purpose is as described in division
(B)(12) of this section, building and construction materials sold for incor-
poration into the original construction of a sports facility under section
807.696 of the Revised Code, and buitding and construction materials and
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services sold to a eonstruction contractor for incorporation i -
erty outs_ide this state if such materials and serll')voicetsm:;;:etg r:;}ipig pa
;:I?cnstrprg:;(?n cqn:ra:l;:lr in thc;i.t.ate in which the real prol;erty is located for
ion into r ro in
et by that S{)a v é:;e y in that state, would be exempt from a tax
-(14) Sales of ships or vessels used or to be used principally in i
state or foreign commerce, and repai i B cante for
e or%l:a o pairs, alterations, fuel, and lubricants for
_ (15) Sales to persons engaged in any of the activitie i i

division (E)}2) or G4) (9) of section 573%.01 of the Revisérender(l}t':)%r;edTlg
PERSONS ENGAGED IN MAKING RETAI1L, SALES, or to pelfsons
who purchase for sale from a manufacturer tangible person;a._l property that
was produced by the manufacturer in accordance with specific designs
provided by the purch?ser. of packages, including material and parts for
packages, and of machinery, equipment, and material for use primarily in
packaging tangl}nle personal property produced for sale by or on the order
of the person doing the packaging, or sold at retail. Packages include bags
‘baskets, cartons, crates, boxes, cans, bottles, bindings, wrappings. an(i
other similar devices and containers and “packaging” means placing tfxere—
o )

food. As used in division (BX16) of this section, “food” h

. S  div 0 , as th
meaning as in the “Food Stamp Act of 1977," 91 Stat. 958, 7U.S.C. 2eOIS-23ma§
amended, and federal regulations adopted pursuant tothat act. '

(17) Sales to persons engaged in farming, agriculture, horticulture, or

floriculture, of tangible personal property for use or consumption di

in the production by farming, agriculture, horticulture, or i]'iglr?cu?t{mtz
other ta.ng'lble per_sonal property for use or consumption directly in the
production of tangible personal property for sale by farming agrici:lture
horticulture, or floriculture; or material and parts for incor’poration into
any such tangible personal property for use or consumption in production;
and 91.: ta'nglble pex:sonal property for such use or consumption in the
conditioning or holding of products produced by and for such use, consump-

tion, or sale by persons engaged in farming, agriculture, horticulture, or

floriculture except where such property isincorporatedinto rea ;
(18) Bales of drugs dispensed by a regisl;;pered phamxargisltp;;gﬁrtﬂ{:a
order of a practitioner licensed to prescribe, dispense, and administer
drugs to a human being in the course of his professional practice; insulin as
reco‘gmzed m_the official United States pharmacopoeia; urine ,and blood
testing materials when used by diabeties or persons with hypoglycemia to
test for glucose or acetone; hypodermic syringes and needles when used b
diabetics f9r msulip injections; hospital beds when purchased for use by
pirsons-d with n_xedlcal ;_Jroblems for medical purposes; and oxygen am{ir
oxygen-dispensing equipment when ‘ i
medicaé;)g;ll)lems foiqmelc)li o Sesgurcha.sec_i for use by persons with
a es of artificial limbs or portion thereof ‘
other prosthetic devices for humanz? braces or otl’ul:: f!is:ul:):: i'g;esile;ﬁz:lg

dytiomeslicidinmaiatiimi LoStiin

- (16) Sales of food to persons using food stamp 'cbui)ons to 'purchasé the

ing weakened-or-nonfunctioning parts of the human body; wheelchairs;
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sories to such devices; erutches or other devices to aid human perambuia-

tion; and items of tangible personal property used to supplement impaired

functions of the human body such as respiration, hearing, or elimination.

No exemption under this division shall be allowed for nonprescription

drugs, medicines, or remedies; items or devices used to supplement vision;

jtems or devices whose function is solely or primarily cosmetic; or physical

fitness equipment. This division does not apply to sales to a physician ar

medical facility for usein the treatment o

(20) Sales of emergency and fire protection vehicles and equipment to

fa patient.

nonprofit organizations for use solely in providing fire protection and

emergency services for political subdivisions of the state;

(21) Sales of tangible personal property, manufactured in this state, if

sold by the manufacturer in th
business outside of this state an
turer by the purchaser within this state
removing the samefrom this stateina vehicl
(22) Sales of services provi
subdivisions, agencies, instrumen
“by governmental entities of the state or any of its political subdivisions,

agencies, instrumentalities, institutions, or authorities;

is state to @ retailer for use in his retail -

d if possession is taken from the manufac-

(23) Sales of motor vehicles to nonres

presentation of an affidavit executed

- purchaser affirming that the purchaser is a nonresident of this state, that
possession of the motor vehicle is taken
immediately removing it from this state,
permanently titled and registered in ano

. vehicle will not be used in this state;
(24) Sales to persons engaged
tangible personal property used or consum

for the sole purpose of immediately
e owned by the purchaser;

ded by the state or any of its political
talities, institutions, or autherities, or

idents of this state upon the
in this state by the nonresident

in this state for the sole purpose of
that the motor vehicle will be
ther state, and that the motor

in the preparation of eggs for sale.of
ed directly in such preparation,

including such tangible personal property used for cleaning, sanitizing,

preserving, grading, sorting and classifying by size; packages, including

material and parts for packages, and of
terial for use in packaging eggs for sale;
equipment and parts therefor, except mo

machinery, equipment, and ma-
and handling and transportation
tor vehicles licensed to operateon

public highways, used in intraplant or interplant transfers or shipment of
eggsin the process of preparation for sale, where the plant or plants within

e

. or between which such transfers or shipments occur are operated by the
same person. “Packages” includes containers,
filler flats, cartons, closure materials, labels,
ing” means placing therein.
(25)X(a) Sales of water to a consumer
sale of bottled water, distilled water, mine;

cases, baskets, flats, fillers,
and labeling materials, and

for residential use, except the
ral water, carbonated water, or

" (b) SALES OF WATER BY A NONPROFIT CORPORATION
ENGAGED EXCLUSIVELY IN THE
TION, AND SALE OF WATER TO
ISDELIVERED TOCONSUMERS

TREATMENT, DISTRIBU-
CONSUMERS, 1F SUCH WATER
THROUGH PIPES OR TUBING.

(26) Fees charged by a licensee for inspection or reinspection of motor
vehicles under section 3704. 14 of the Revised Code;
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(27) Sales of solar, wind, or hydrothermal energy systems that meet
the guidelines established under division (B) of section 1551.20 of the
Revised Code, components of such systems that are identified under
division (B) or (D} of such section, or charges for the installation of such
systems or components, made during the period from August 14, 1979,
through December 31, 1985;

(28) Sales eft&ngableperseﬂalprepeﬁydﬂeeﬂyuﬁedmpmerﬁng—
-w—ﬂ%&e&&rh&m&e&m&mﬁmammw
eleaning sueh property; to persons licensed to conduct a food service

operation pursuant {o section 3732.03 of the Revised Code; OF TAN-
GIBLE PERSONALPROPERTY PRIMARILY USED DIRECTLY

(a} TO PREPARE FOOD FOR HUMAN CONSUMPTION FOR

SALE;

© (b) TO PRESERVE FOOD WHICH HAS BEEN OR WILL BE
PREPARED FOR HUMAN CONSUMPTION FOR SALE BY THE
FOOD SERVICE OPERATOR, NOT INCLUDING TANGIBLE PER-
SONAL PROPERTY USED TO DISPLAY ¥0QOD FOR SELECTION
* BY THE CONSUMER; AND

(c) TO CLEAN TANGIBLE PERSONAL PROPERTY USED TO
PREPARE OR SERVE FOOD FOR HUMAN CONSUMPTION FOR
SALE.

(28) Sales of animals by nonprofit animal adopt.mn services or county
humane societies;

(30) Sales of services'to a corporation described in division (A) of
-section 5709.72 of the Revised Code, and sales of tangible personal prop-
erty that qualifies for exemption from taxation under section5702.72 of the
Revised Code;

(31) Sales and installation of agricultural land tile, as defined in
division (BY5)(a) of section §739.01 of the Revised Code;

(32) Sales and erection or installation of portable grain bins, as de-
fined in division (BX5)b) of section 6739.01 of the Revised Code;

(33) The sale, lease, repair, and maintenance of; parts for; or items
attached to or meorporated in motor vehicles that are pnmanly used for
transporting tangible personal property by a person engaged in highway
" transportation for hire;

(34) Sales to the st.ate headquarters of any veterans’ organization in
Ohio that is either incorporated and issued a charter by the congress of the
United States or is recognized by the United States veterans administra-
tion, for use by such headquarters; |

(85) Sales to a telecommunicatioris service vendor of tangible personal
* property and services used directly and primarily in transmitting, receiv-

ing, switching, or recording any interactive, two-way electromagnetic
communications, including voice, image, data and information, through
the use of any medmm including, but not lumted to, poles, wires, cables,
switching equipment, eomputers and record storage devices and medla
and component parts for the tangible personal property. The exemptlon
provxded in division (B)(35) of this section shall be in lieu of all other
exceptions under division (E)(2) of section 5789.01 of the Revised Code to
which a telecommunications service vendor may otherwise be entitled
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based upon the use of the thing purchased in providing the telecommunica-
tions service.

~ (36) Sales of investment metal bullion and investment coins, “Invest-
ment metal bullion” means any elementary precious metal which has been
put through a process of smelting or refining, including, but net limited to,
gold, silver, platinum, and palladium, and which is in such state or con-
dition that its value depends upon its content and not upon its form.
“Investment metal bullion” does not include fabricated precious metal
which has been processed or manufactured for one or more specific and

customary industrial, professional, or artistic uses. “Investment coins”

means numismatic coins or other forms of money and legal tender manufae-

tured of gold, silver, platinum, palladium, or other metal under the laws of
the United States or any foreign nation with a fair market value greater
‘than any statutory or nominal value of such coins, » )
(37)(a) SALES WHERE THE PURPOSE. OF THE CONSUMER
IS TO USE OR CONSUME THE THINGS TRANSFERRED IN MAK-
ING RETAIL SALES AND CONSISTING OF NEWSPAPER IN-
SERTS, CATALOGUES, COUPONS, FLYERS, GIFT CERTIF-
ICATES, OR OTHER ADVERTISING MATERIAL WHICH PRICES

~ AND DESCRIBES TANGIBLE PERSONAL PROPERTY OFFERED

FORRETAILSALE.

(b) SALESTO DIRECT MARKETING VENDORS OF PRELIMI-
NARY MATERIALSSUCH AS PHOTOGRAPHS, ARTWORK, TYPE-
SETTING THAT WILL BE USED IN PRINTING ADVERTISING
MATERIAL, AND OF EQUIPMENT SUCH AS TELEPHONES,
COMPUTERS, FACSIMILE MACHINES, AND SIMILAR TANGI-
BLE PERSONAL PROPERTY PRIMARILY USED TO ACCEPT OR-
DERSFOR DIRECTMARKETING RETAIL SALES. _

FOR PURPOSES OF DIVISION {BX37) OF THIS SECTION, “DI-
RECT MARKETING” MEANS THE METHOD OF SELLING
WHERE CONSUMERS ORDER TANGIBLE PERSONAL PROPER-
TY BY UNITED STATES MAIL, DELIVERY SERVICE, OR TELE-

COMMUNICATION AND THE VENDOR DELIVERS OR SHIPS

THE TANGIBLE PERSONAL PROPERTY SOLD TO THE CONSUM-

ER FROM A WAREHOUSE, CATALOGUE DISTRIBUTION CEN-
TER, OR SIMILAR FULFILLMENT FACILITY BY MEANS OF
THE UNITED STATES MAIL, DELIVERY SERVICE, OR COMMON
CARRIER. - ’

For the purpose of the proper administration of this chapter, and to
prevent the evasion of the tax, it is presumed that all sales made in this
state are subject to the tax until the contrary is established. -

As used in this section, except ih division {B)16) of this section,
“food" includes cereals and cereal products, milk and milk products includ-

ing ice cream, meat and meat products, fish and fish produets, egegs and
egg products, vegetables and vegetable products, fruits, fruit products,
and pure fruit juices, condiments, sugar and sugar products, coffee and
coa and cocoa products. It does not include:
oft drinks; sodas and beverages which are
and soda fountains or in connection therewith

coffee substitutes, tea, and co
spirituous or malt liquors; s
ordinarily dispensed at bars
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" other than coffee, tea, and eocoz; root beer and root beer extracts; malt and

malt extracts; mineral oils, cod Liver oils, halibut liver oil; medicines,
including tenics, vitamin preparations, and other products sold primarily
for their medicinal properties; and water, including mineral, bottled, and
carbonated waters and ice. ’
_(C) The levy of an excise tax on transactions by which lodging biy a
hotel is or is to be furnished to transient guests pursuant to this seetion and
division (B) of section 739.01 of the Revised Code does not prevent:

(1) A muriicipal corporation or township from levying an excise tax for
any lawful purpose not to exceed three per cent on transactions by which
lodging by a hotel is or is to be furnished to transient guests in addition to
the tax levied by this section. If a municipal corporation or township
repeals a tax imposed under division (C)(1) of this section and a county in
which the municipal corporation or township has territory has a tax im-
posed under division (C) of section 5789.024 of the Revised Code in effect,
‘the municipal corporation or township may not reimpose its tax as long as
that county tax remains in effect. A municipal corporation or township in
which a tax is levied under division (B)(2) of section 851.021 of the Revised
Code may not increase the rate of its tax levied under division (CX1)ofthis
section to any rate that would cause the total taxes levied under both of
those divisions to exceed three per cent on any lodging transaction within
the municipal corporation or township. ,

(2) A municipal ¢orporation or a township from levying an additional
excise tax not fo exceed three per cent on such transactions pursuant to
division (B) of section 5739.024 of the Revised Code. Such tax is in addition
to any taximposed under division (C)(1) of this section.

(3) A county from levying an exeise tax not to exceed three per cent of
such transactions pursuant to division (A) of section 5739.024 of the Re-
vised Code.

(4) A county from levying an excise tax not to exceed three per cent of
such transactions pursuant to division (C) of section 5739.024 of the Re-
vised Code. Such tax is in addition to any tax imposed under division (C)(3)
of this section. 7

(5) A convention facilities authority, as defined in division (A) of
section 351.01 of the Revised Code, from levying the excise taxes provided
for in division (B) of section 351.021 of the Revised Code.

Sec. 5739.12. Each person who has or is required to have a vendor's
license shall, on or before the twenty-third day of each month, make and
file a return for the preceding month, on forms prescribed by the tax
commissioner, showing the amount of tax due from the vendor to the state
for the period covered by the return, and such other information as the
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(eff. 06-30-05)

Sec. 5739.02. For the purpose of providing revenue withwhich to meet the needs of the
state, for the use of the generalrevenuefund of the state, for the purpose of securing a
thoroughandefficient system of common schools throughout the state, forthe purpose of
affording revenues, in addition to those fromgeneral property taxes, permitted under
constitutionallimitations, and from other sources, for the support of localgovernmental
functions, and for the purpose of reimbursing thestate for the expense of administering’
this chapter, an excisetaxis hereby levied on each retail sale made in this state.

(A)(1) The tax shall be collected as providedinsection 5739.025 of the Revised Code,
provided that on and after July 1, 2003, and on or before June 30, 2005, the rate of tax
shall be six per cent. On and after July 1, 2005, the rate of the tax shall be five and one-
‘half per cent. The tax applies and is collectible when the sale is made,regardless of the

time when the price is paid or delivered.

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an
indefinite term with a minimuin period of more than thirty days, of any motor vehicles
designed by the manufacturer to carry a load of not more than one ton, watercraft,
outboard motor, or aircraft, or of any tangible personal property, other than motor
vehicles designed by the manufacturer to carry a load of more than one ton, to be used by
the lessee or renter primarily for business purposes, the tax shall be collected by the
vendor at the time the lease or rental is consummated and shall be calculated by the
vendor on the basis of the total amount to be paid by the lessee or renter under the lease
agreement. If the total amount of the consideration for the lease or rental includes
amounts that are not calculated at the time the lease or rental is executed, the tax shall be
calculated and collected by the vendor at the time such amounts are billed to the lessee or
renter. In the case of an open-end lease or rental, the tax shall be calculated by the vendor
on the basis of the total amount to be paid during the initial fixed term of the lease or
rental, and for each subsequent renewal period as it comes due. As used in this division,

“motor vehicle” has the same meaning as in section 4501.01 of the Revised Code, and
"watercraft” includes an outdrive unit attached to the watercraft.

A lease with a renewal clause and a termination penalty or similar provision that applies
if the renewal clause is not exercised is presumed to be a sham transaction. In such a
case, the tax shall be calculated and paid on the basis of the entire length of the lease
period; including any renewal periods, until the termination penalty or similar provision
no longer applies. The taxpayer shall bear the burden, by a preponderance of the
evidence, that the transaction or seties of transactions is not a sham transaction.

(3) Except as provided in division (A)(2) of this section, in the case of a sale, the price of
which consists in wholeor in part of the lease or rental of tangible personal property,
thetax shall be measured by theinstalimentsof that lease or rental. 3

(4) In the case of a sale of a physical fitness facility service or recreation and spofts club
service, the price ofwhich consists in whole or in part of a membership for thereceiptof
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other than items never subject to the tax, are solddoesnot exceed six in any calendar year.
I the number of daysonwhich such sales are made exceeds six in any calendar

year,thechurch or organization shall be considered to be engaged inbusiness and all
subsequent sales by it shall be subject to thetax. In counting the number of days, all sales
by groups withinachurch or within an organization shall be considered to besalesof that
church or organization, except that sales made byseparatestudent clubs and other groups
of students of a pnmaryorsecondaxy school, and sales made by a parent-
teacherassocxatlon booster group, or similar organization that raisesmoney tosupport or
fund curricular or extracurricular activitiesof aprimary or secondary school, shall not be
considered to besalesof such school, and sales by each such club, group,association,or
organization shall be counted separately forpurposes of thesix-day limitation. This

division does not applyto sales by anoncommercml educational radio or
telev1s1onbroadcastmgstat10n.

(10) Sales pot within the taxing power of this state underthe Constitution of the United
States,

(11) Except for transactions that are sales under division (B)(3)}s)(1) of section 5739.01

of the Revised Code, the iransportation of persons or property, unless thetransportation is
by a private investigation and securityservice;

(12) Sales of tangible personal property or services tochurches, to organizations exempt
'from taxation under section501(c)(3) of the Internal Revenue Code of 1986, and to any
othernonprofit organizations operated exclusively for charitablepurposes in this state, no
part of the net income of which inuresto the benefit of any private shareholder or -
individual, and nosubstantial part of the activities of which consists of carryingon :
propaganda or otherwise attempting to influence legislation;sales to offices administering
one or more homes for the aged orone or more hospital facilities exempt under section

140.08 oftheRevised Code; and sales to organizations described md1v1smn (D)of section
'5709 12 of the Revised Code.

"Charitable purposes” means the rehef of pove:ty theimprovement of health through the .
alleviation of illness,disease,or injury; the operation of an organizationexclusivelyfor
 theprovision of professional, laundry, printing, andpurchasingservices to hospitals or
charitable institutions;theoperation ofa home for the aged, as defined in section 5701.130f
the RevisedCode; the operation of a radio or televisionbroadcasting stationthat is licensed
by the federalcommunications commission as anoncommercial educational radio
“ortelevision station; theoperation of a nonprofit animaladoption service or a
countyhumane society; the promotion ofeducation by an institution oflearning that
maintains a faculty ofqualified instructors,teaches regular continuous courses of study,
andconfers arecognized diploma upon completion of a specificcurricutum; theoperation
* of a parent-teacher association,booster group, orsimilar organization primarily engaged in
thepromotion andsupport of the curricular or extracurricularactivities of aprimary or
secondary school; the operation of acommunity or areacenter in which presentations in
music,dramatics, the arts, andrelated fields are made in order tofoster public interest
andeducation therein; the production ofperformances in music ,dramatics, and the arts; or

~ Appx.161
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thepromotion of education by anorganization engaged in ¢

arrying on researchin, or
thedissemination of, scientific and technologicalknowledge andinformation primarily for
the public. ' '
‘Nothing in this division shall be deemed to exempt sales toany organization for use in the

operation or carrying on of atrade or business, or sales to a home for the aged for use in

theoperation of independent living facilities as defined in division(A) of section 5709.12
of the Revised Code. '

(13) Building and construction materials and services soldto construction contractors for

incorporation into a structure orimprovement to real property under a construction
contract withthis state or a po

litical subdivisionof this state, orwith theUnitedStates
government or any of its agencies; buildingandconstruction materials and services sold to

constructioncontractors for incorporation into a structure or improvement toreal property

that are accepted for ownership by thisstate oranyof its political subdivisions, or by the

United Statesgovernmentor any of its agencies at the time of completion ofthestructures

or improvements; building and constructionmaterialssold to construction contractors for

incorporation intoahorticulture structure or livestock structure for a personengagedin the
business of horticulture or producing livestock:buildingmaterials and services sold to a
construction contractorforincorporation into a house of public worship or
religiouseducation, or a building used exclusively for charitable purposesunder a

construction contract with an organization whose purposeis as described in division
(B)(12) of this section; buildingmaterials andservices sold to a construction contractor

forincorporation into a buildingunder a construction contract withan organization exempt

from taxation undersection 501(c)(3) ofthe Internal RevenueCode of 1986 when the
building is to be usedexclusively for theorganization's exempt purposes; building

andconstruction materials sold for incorporation into the originalconstruction of a sports.

facility under section 307.696 of theRevised Code; and building and construction

materials andservicessold to a construction coptractor for incorporation intorealproperty

. outside this state if such materials and services,whensold to a construction contractor in-
the state in which therealproperty is located for incorporation into real property

inthatstate, would be exempt from a tax on sales levied by thatstate;

(14) Sales of ships or vessels or rail rolling stock used orto beused principally in

- inferstate or foreign commerce, andrepairs,alterations, fuel, and lubricants for such ships
orvessels or rail rollingstock;

(15) Sales to persons primarily engaged in any of the activitiesmentioned in division
(B)d3)(42)(a) or (g) of this section, to persons engaged in making retail sales, or

topersons who purchase for sale from a manufacturer tangiblepersonal property that was

produced by the manufacturer inaccordance with specific designs provided by the
purchaser, ofpackages, including material, labels, and parts for packages,
andofinachinery, equipment, and material for use primarily inpackagingtangible personal

property produced for sale, inclodingany machinery,equipment, and supplies used to

make labels orpackages, to prepare packagesor products for labeling, or tolabel packages

or products, by or on the orderof the person doingthe packaging, or sold at
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retail."Packages"includes bags,baskets, cartons, crates, boxes, cans,

bottles,bindings, wrappings, and other similar devices and containers, but does not include

motor vehicles or bulk tanks, trailers, or similar devices attached to motor vehicles.

~ "Packaging" means placing in a package. Division (B}{4)(15) of this section does not
apply to persons engaged in highway transportation for hire.

(15) Sales of food to persons using food stampbenefits topurchase the food; Asused in
this division,"food" has the same meaning as in the"Food StampAct of 1977,"91Stat. 958,
7U.8.C. 2012, as amended, and fe;ieralregulationsadoﬁed pursuant to that act.

(17) Sales to persons engaged in farming, agriculture,horticulture, or floriculture, of
tangible personal property foruse or consumption directly in the production by
farming,agriculture, horticulture, or floriculture of other tangiblepersonal property for use
or consumption directly in theproduction of tangible personal property for sale by
farming,agriculture, borticulture, or floriculture; or material and partsfor incorporation
into any such tangible personal property foruseor consumption in production; and of
tangible personalpropertyfor such usc or consumption in the conditioning orholding
ofproducts produced by and for such use, consumption, orsale bypersons engaged in
farming, agriculture, horticulture, orfloriculture, except where such propetty is
‘incorporated into realproperty;

(18) Sales of drugs for a human being; that may be dispensed only pursuant to a
prescription;insulin as recognized in the officialUnited States pharmacopoeia; urine and
. blood testing materialswhen used by diabetics or persons with bypoglycemia to fest
forg]ucose or acetone; hypodermic syringes and needles when used bydiabetics for
" insulin injections; epoetin alfa when purchased foruse inthe freatment of persons with
medical disease;hospitalbeds when purchasedfe&use—bjhpersenswtbﬁeéleeﬂpreblems
- for-medical-purposes by hospitals, nursing homes, or other medical facilities;and medical
oxygcn and medwal oxygen—dlspensmgeqmpment when purchased for-useby-persens

oses by hospitals, nursing homes, or other

mgd;____.calfaql.l_t@,

(19) Sales of prosthetic devices, durable medical equipment for home use, or moblhty
enhancing equipment, when made pursuant to a prescription and when such devices or
equipment are for use by a human being.

(20) Sales of emergency and fire protection vehicles andequipment to nonprofit

organizations for use solely in providingfire protection and emergency services, including
‘trauma care andemergencymedical services, for political subdivisions of thestate;

(21) Sales of tangible personal property. manufactured inthis state, if sold by the
manufacturer in this state to aretailer for use in the retail business of the retailer outside
ofthis state andif possession is taken from the manufacturer by thepurchaserwithin this

state for the sole purpose of immediatelyremovingthe same from this state in a vehicle '
owned by thepurchaser;
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(22) Saies of services provided by the state or any of itspolitical subdivisions, agencies,
instrumentalities, institutions,or authorities, or by governmental entities of thestate or any
ofits political subdivi_sions, agencies,instrumentalities,instimﬁons, or authoritics;

(23) Sales of motor vehicles to nonresidents of this stateupon the presentation of an
affidavit executed in this state bythe nonresident purchaser affirming that the purchaser is
anonresident of this state, that possession of the motor vehicleistaken in this state for the
sole purpose of immediatelyremovingit from this state, that the motor vehicle will

" bepermanentlytitled and registered in another state, and that themotor vehiclewill not be
used in this state; - '

(24) Sales to persons engaged in the preparation of eggsforsale of tangible personal

- property used or consumed directlyinsuch preparation, including such tangible personal

~ propertyusedfor cleaning, sanitizing, preserving, grading, sorting, andclassifying by size;
packages, including material and parts forpackages, and machinery, equipment, and
material for use inpackaging eggs for sale; and handling and transportationequipmentand
parts therefor, except motor vehicles licensed tooperate onpublic highways, used in _
intraplant or interplanttransfers orshipment of eggs in the process of preparation forsale,
when theplant or plants within or between which suchtransfers orshipments occur are

- operated by the same person."Packages"includes containers, cases, baskets, flats,

fillers, filler flats,cartons, closure materials, labels, and labelingmaterials, and"packaging”
means placing therein. . :

(25Xa) Sales of water to a consumer for residential use,except the sale of bottled water,
- distilled water, mineral water,carbonated water, or ice;

(b) Sales of water by a nonprofit corporation engagedexclusively in the treatment,
distribution, and sale of water toconsumers, if such water is delivered to consumers
through pipesor tubing. '

(26) Fees charged for inspeétion or reinspection of motorvehicles under section 3704.14
of the Revised Code; _

~ (27) Sales to persons licensed to conduct a food serviceoperation pursuant to section

'3717.43 of the Revised Code, oftangible personal property primarily used directly for
thefollowing:

(a) To prepare food for human consumption for sale;

(b) To preserve food that has been or will be preparedforhuman consumption for sale by

the food service operator, notincluding tangible personal property used to display food
forselection by the consumer;

(©) To clean tangible personal property used to prepare orserve food for human
consumption for sale.
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(28) Sales of animals by nonprofit animal adoptionservicesor county humane societies;

(29) Sales of services to a corporation described indivision (A) of section 5709.72 of the

Revised Code, and sales oftangible personal property that qualifies for exemption
fromtaxation under section 5709.72 of the Revised Code; :

(30) Sales and installation of agricultural Iénd tile, asdefined in division (B)(5)(a) of -
section 5739.01 of the RevisedCode;

(31) Sales and erection or installation of portable grainbins, as defined in division

- (B)(5)(b) of section 5739.01 of theRevised Code; : :

(32) The sale, lease, repair, and maintenance of, partsfor,or items attached to or -
incorporated in, motorvehiclesthatareprimarily used for transporting tangible personal
property belonging to others byaperson engaged in highway transportation for hire,
except for packages and packaging used for the transportation of tangible personal
property; '

(33) Sales to the state headguarters of any veterans'organization inthis state that is either

incorporated andissuedacharter by the congress of the United States or isrecognized bythe
United States veterans administration, for useby theheadquarters; -

(34) Sales to a telecommunications service vendor, mobile telecommunications service
vendor, or satellite broadcasting service vendor oftangible personal property and services
used directly andprimarily in transmitting, receiving, switching, or recording

anyinteractive, one- or two-way electromagnetic communications, includingvoice, image,
data, and information, through the use of anymedium, including, but not limited to, poles,
wires, cables,switching equipment, computers, and record storage devices andmedia, and
- component parts for the tangible personal property. The exemption provided in this

division shallbe in lieu of all other exemptions under division (B)43)(42)(a) of

thissection to which the vendor may otherwise be entitled, based upon the use ofthething

purchased in providing the telecommunications, mobile telecommunications, or satellite
broadcasting service.
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(36)(35)(a) Sales where the purpose of the consumer is to useorconsume the things
transferred in making retail sales andconsisting of newspaper inserts, catalogues,
coupons, flyers,giftcertificates, or other advertising material thatprices anddescribes
tangible personal property offered for retail sale.

(b) Sales to direct marketing vendors of preliminarymaterials such as photograpbs,
" artwork, and typesetting that willbe used in printing advertising material; of printed

matter thatoffers free merchandise or chances to win sweepstake prizes andthat is mailed
to potential customers with advertising materialdescribed in division (B}36)(35)(a) of
this section; and ofequipmentsuch as telephones, computers, facsimmle machines,

andsimilartangible personal property primarily used to acceptorders fordirect marketing
retaii sales. '

(c) Sales of automatic food vending machines that preservefood with a shelf life of forty-
five days or less byrefrigerationand dispense it to the consumer.

~ For purposes of division (B)@6)(35) of this section,"directmarketing” means the method

of selling where consumers ordertangible personal property by United States mail,
deiiveryservice, or telecommunication and the vendor delivers or shipsthetangible. .
personal property sold to the consumer from awarehouse,catalogue distribution center, or

similar fulfilimentfacility bymeans of the United States mail, delivery service,
OTCOMINONCAITIET.

@BB(36) Sales to a person engaged in the business ofhorticulture or producing livestock
of materials to beincorporated into 2 horticulture structure or livestockstructure;

(38)(37) Sales of personal computers, computer monitors,computer keyboards,moderns,
- and other peripheral computerequipment to an individual who islicensed or certified to
teachin an elementary or a secondary school in thisstate for use bythat individual 1n

preparation for teaching elementary orsecondary school students; -
(—39)[3&1 Sales to a professional raﬁing team of any of thefollowing:
{a) Motor racing vehicles;

o (b)r Re_p;ir services for motor racingvehicles;

(¢) Items of property that areattached 16 or incorporatedin motor racing vehicles,
includingengines, chassis, and aliother components of the vehicles, andall spare,
replacement, andrebuilt parts or components of thevehicles; except not includingtires,
consumable fluids, paint,and accessories consisting ofinstrumentation sensors andrelated

items added to the vehicle tocollect and transmit databy means of telemetry and other
forms ofcoramunication. : ‘

39) Sales of used manufactured homes and used mobilehomes,asdefined in section
57390210 of the Revised Code, made on orafterjanuary 1, 2000;

LN -
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{41)(40).Sales of tangible personal property and services toaprovider of electricity used

or consumed directly and primarily ingenerating, transmitting, or distributing electricity
for use byothers,including property that is or is to be incorporated intoand will becomea,
part of the consumer’s production, transmission,or distributionsystem and that retains its
classification astangible personalproperty after incorporation; fuel or power usedin

theproduction, transmission, or distribution of electricity;andtangible personal property B

and services used in the repair andmaintenance of the production, transmission, or

distributionsystem, including only those motor vehicles as are speciallydesigned and
equipped for such use. The exemption provided inthis division shall be in lien of all other
exemptions in division(B){43)(42)(a) of this section towhich a providerof electricity may
otherwise be entitled based on the use of thetangiblepersonal property or service |

- purchased in generating,transmitting, ordistributing electricity.

(42){41) Sales to a person providing services under division (B)(3)(s){(1) of section

'5739.01 of the Revised Code of tangible personal property and services used directly and
primarily in providing taxable services under that section.

43)(42) Sales where the purpose of the purchaser is to do any of the following: -
(2) To incorporate the thing transferred as a material or a part into tangible personal

property to be produced for sale by manufacturing, assembling, processing, or refining;
or to use or consume the thing transferred directly in producing tangible personal

property for sale by mining, including, without limitation, the extraction from the earth of

all substances that are classed geologically as minerals, production of crude oil and
natural gas, farming, agriculture, horticulture, or floriculture, or directly in the rendition
of a public utility service, except that the sales tax levied by this section shall be collected
upon all meals, drinks, and food for human consumption sold when transporting persons.

~ Persons engaged in rendering farming, agricultural, horticultural, or floricultural services,

and services in the exploration for, and production of, crude oil and natural gas, for others
are deemed engaged directly in farming, agriculture, horticulture, and floriculture, or
exploration for, and production of, crude oil and natural gas. This paragraph does not
exempt from "retail sale" or "sales at retail" the sale of tangible personal property that is
to be incorporated into a structure or improvement to real property.

(b) To hold the thing transferred as security for the performance of an obligation of the
vendor; .

(c) To résell, hold, use, or consume the thing transferred as evidence of a contract of
insurance;

(d) To use or consume the thing directly in commercial ﬁshing;

(¢) To incorporate the thing transferred as a material or a part into, or to use or consume
the thing transferred directly in
circulation publications;

the production of, magazines distributed as controlled
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() To use or consume the thing transferred in the production and preparation in suitable
condition for market and sale of printed, imprinted, overprinted, lithographic, muttilithic, -

blueprinted, photostatic, or other productions or reproductions of written or graphic
matter; :

(g) To usé the thing transferred, as described in section 5739.011 of the Revised Code,
primarily in a manufacturing operation to produce tangible personal property for sale;

(h) To use the benefit of a warranty, maintenance or service contract, or similar

‘agreement, as described in division (BY(7) of section 5739.01 of the Revised Code, to

repair or maintain tangible personal property, if ali of the property that is the subject of

the warranty, confract, or agreement would not be subject to the tax imposed by this
_ section; ’

(i) To use the thing transferred as qualified rescarch and development equipment;

() To use or consume the thing transferred primarily in storing, transporting, mailing, or
otherwise handling purchased sales inventory ina warchouse, distribution center, or
similar facility when the inventory is primarily distributed outside this state to retail
stores of the person who owns or controls the warehouse, distribution center, or similar
facility, to retail stores of an affiliated group of which that person is a member, or by

means of direct marketing. This division does not apply to motor vehicles registered for

operation on the public highways. As used in this division, "affiliated group” hasthe
same meaning as in division (B)(3)(¢) of section 5739.01 of the Revised Code and "direct
marketing” has the same meaning as in division (B)36)(35) of this seCtion. .. omm e -

(k) To use or consume the thing transferred to fulfill a contractual obligation incurred by

a warrantor pursuant to a warranty provided as a part of the price of the tangible personal
property sold or by a vendor of a warranty, maintenance or service contract, or similar

“agreement the provision of which is defined as a sale under division (B)(7) of section
573_9.01 of the Revised Code;

() To use or consume the thing transferred in the production of a newspaper for
distribution to the public; -

() To use tangible personal property to perform a service listed in division (B)(3) of
section 5739.01 of the Revised Code, if the property is or is to be permanently transferred
1o the consumer of the service as an integral part of the performance of the service.

~ As used in division (B){43)42) of this section, "thing" includes all transactions included
in divisions (BX3)(a), (b), and (¢) of section 5739.01 of the Revised Code.

© (44)(43) Sales conducted through a coin operated device that activates vacuum

equipment or equipment that dispenses water, whether or not in combination with soap or

the consumer for the consumer's use on the premises in

other cleaning agents or wax, to
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washing, cleaning, or waxing a motor vehicle, proﬁded no other personal property or
personal service is provided as part of the transaction.

€453(44) Sales of replacement and modification parts for engines, airframes, instruments,
and interiors in, and paint for, aircraft used primarily in a fractional aircraft ownership
program, and sales of services for the repair, modification, and maintenance of such
aircraft, and machinery, equipment, and supplies primarily used to provide those services. -

{46)(45) Sales of telecommunications service that is used directly and primarily to
perform the functions of a call center. As used in this division, "call center" means any
physical location where telephone calls are placed or received in high volume for the
purpose of making sales, marketing, customer service, technical support, or other
specialized business activity, and that employs at least fifty individuals that cngage in call

center activities on a full-time basxs or sufficient individuals to fiil fifty full-time
equivalent p031t10ns

(46) _Sales by a telecommunications service vendor of 900 service to a subscriber. Thi

division does not apply to information services, as defined in dwxslon of section
5739.01 of the Revised Code.

(47) Sales of value-added non-voice data service. This division does not apply to any
similar servu:e that is not othérwise a telecommunications service.

(C) For the purpose of the proper administration of ﬂlischapter,and to prevent the evasion

of the tax, it is presumedthat allsales made in this state are subject to the tax untilthe
contraryis established.

(BYEXD) The levy of this tax on retail sales of recreation andsportsclub service shall not

prevent a municipal corporation fromlevying any tax onrecreation and sports club dues or
on anyincome generated by recreation andsports club dues.

(E) The tax collected by the vendor from the consumer under this chapter is not part of
the price, but is a tax collection for the benefit of the state, and of counties levying an
additional sales tax pursuant to section 5739.021 or 5739.026 of the Revised Code and of
transit authorities levying an additional sales tax pursuant to-section 5739.023 of the
Revised Code. Except for the discount authorized under section 5739.12 of the Revised
Code and the effects of any rounding pursuant to section 5703.055 of the Revised Code,
no person other than the state or such a county or transit authority shall derive any benefit

from the collection or payment of the tax levied by this section or section 5739.021,
5739.023, or 5739.026 of the Revised Code.
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H.B. 152 of the 120th General Assembly; to amend
Section 15,08 of Am. Sub. H.B. 154 of the 120th Gen-
eral Assembly; to amend Section 39 of Am. Sub. S.B.
351 of the 119th General Assembly; to amend Section
14-'0f Sub. S.B. 359 of the 119th General Assembly; to

- amend Sections 3 and 4 of Sub. H.B. 508 of the 119th

Gerieral Assembly; to amend, for the purpose of
adopting a new section number as indicated in paren-
theses, Section 8,03 (62.18) of Am. Sub. H.B. 152 of

the 120th General Assembly; to repeal Section 13 of -
- Am. Sub. S.B. 351 of the 119th General Assembly, as
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subsequently ‘amended; to repeal Section 17 of Am.

Sub, 8.B: 851 of the 119th General Assenibly; to re-
peal Sections 52.04, 193, and 205 of Am. Sub, H.B. 152
_of the 120th General Assembly; and to repeal Section
5 of Am, Sub. H.B. 156 of the 120th Genera} Assem-
bly, to suppleméent and So&@ the wcgozupsosm and
- conditions omﬂw.crmwoa for. 90 -operation and admin:
 istration of state programs, to make operating. appro-~
priations for the biennjym g&um June 30, wam to
 make reappropriations for the biennium ending June -
30, 1996, and to repeal the version of section 4141.21

of the Revised Code that was to have,taken effect -
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(5yTHE CREDIT FOR PURCHASES OF QUALIFYING GRAPE,
PRODUCTION PROPERTY UNDER SECTION 5733.32 OF THE:
REVISED CODE; : . _ _

~ (6) THE EXPORT SALES CREDIT UNDER SECTION 5733.069
OF THE REVISED CODE; ,

(T) THE ENTERPRISE ZONE CREDITS UNDER SECTION
~ 5709.650F THE REVISED CODE; ‘ .

(8) THE REFUNDABLE JOBS CREATION CREDIT UNDER
SECTION 5733.0610 OF THE REVISED CODE. .

(B) FOR ANY CREDIT EXCEPT THE REFUNDABLE JOBS

CREATION CREDIT, THE AMOUNT OF THE CREDIT FOR A TAX |

. YEAR SHALL NOT EXCEED THE TAX DUE AFTER ALLOWING

FOR ANY OTHER CREDIT THAT PRECEDES IT IN THE ORDER

REQUIRED UNDER THIS SECTION. ANY EXCESS AMOUNT OF
A PARTICULAR CREDIT MAY BE CARRIED FORWARD IF AU-
THORIZED UNDER THE SECTION CREATING THAT CREDIT.

Sec. 5739.01. As used in this chapter:

(A) “Person” includes individuals, receivers, assignees, trustees in
bankruptey, estates, firms, partnerships, associations, joint-stock com-
panies, joint ventures, clubs, societies, corporations, the state and its
political subdivisions, and combinations of individuals of any form.

(B) “Sale” and “selling” include al! of the following transactions for a
consideration in any manner, whether absolutely or conditionally, whether
for a price or rental, in money or by exchange, and by any means whatso-
ever: S . .

(1) All transactions by which title or possession, or both, of tangible
personal property, is or is to be transferred, or a license to use or consume
tangible personal property is oris to be granted;

(2) All transactions by which lodging by a hotel is or is to be furnished

to transient guests; : , |
~ (8)Alltransactions by which: o . .

(a) An item of tangible personal property is or is to be repaired,
except property, the purchase of which would be exempt from the tax
imposed by section 5739.02 of the Revised Code; o :

(b) An item of tangible personal property is or is to be installed,
except property, the purchase of which would be exempt from the tax
imposed by section 5739.02 of the Revised Code or property that is or is to
be incorporated into and will become a part of a production, transmission,
transportation, or distribution system for the delivery of a public utility
service; ) ] “ o o
(c) The service of washing, cleaning, waxing, polishing, or painting a
motor vehicle isor is to be furnished; .

(d) Industrial laundry cleaning services are or are to be provided;

(2) Automatic data processing, computer services, or %3.38_0 in-
formation services are or are to be provided for use in business when the

true object of the transaction is the receipt by the consumer of automatic

[l . » . . . Hl&gm .
data processing computer services, or &g.ﬂoen un.onsmsou. e :
3&%93 %%.8&3 of persondl or professional services to &Ew auto-

ing, or serving such tanigible personal property. Except as providgd

-orimprovement on and beconiing a part of real property is not a sale of | w
~ tangible personal property. The eonstruction contractor ia the consumgg ¢
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“mat¥'dgta processing, computer services, or electronic informatiog ser-
vice incidental or supplemental. Notwithstanding any other pro} ,u_ sjon
of this chapter, such transactions that occur betweén members [f [an
affiliated group are not sales. An affiliated group means two or gre
personsrelated in such a way that one person owns or controls the busihe
operation of another member of the group. In the case of corporations vl
stock, one corporation owns or controls another if it owns more that
per cent.of the other corporation’scommon stock with voting rights. |
(D) Telecommunications service is provided that originates or 4
nates in this state and is charged inthe records of the telecommunicatid
‘'service vendor to the consumer’s telephone number or account |Lhis
state, or that both originates and terminates in this state; i
(g) Liandscaping and Iawn care service is or is to be provided; l
(h) Private investigation and security service is or is to be providgfl;] -
(i) Information services or tangible personal property is provid ___F_ or
ordered by means of & nine hundred telephone call; ,____
% Building maintenance and janitorial service isoris to be 3&
’ |

) Employment serviceis oris to be provided; ]

(1) Employment-placement service is or is to be provided:;
(m) Exterminating serviceisoris to be provided; . 7
(n) Physical fitness facility service is oris to be provided; ,
(0) Recreation and sportsclubserviceisor isto be provided, ||
* . "(4) All transactions by which printed, imprinted; overpriiited, i ; g-
raphie, mult@ithic, blueprinted, photostatic, or other productions ofjlme-
productions of written or graphic ‘matter are or are to be 95&_“{ »
transferred; == - C | R
(5) The production or fabrication of tangible personal property faria
consideration for consumers who furnish either directly or indirectlflthe
materials used in the production of fabrication work: and: includd e
furnishing, preparing,; or serving for a consideration of any tangible{per-
sonal property-consumed o the premises of the person furnishing, prelpar-

i
i

>
~

section 5739.03 of the Revised Code, & construction contract pursus ,,,w to
which tangible personal property is or is to be incorporated into a struciige

such tangible personal property, provided that the sale and installatids

._W
of
N of
carpeting, the sale and installation of agricultural land tile, the salefiand

erection or installation of portable grain bins, or the provision of ,ﬁ d
scaping and lawn care service and the transfer of property as part of T_. a
service is never a construction contract. The transfer of copyrigi ey
motion picture films for exhibition purposes is not a sale, except such ,ﬁm
as are used solely for advertising purposes. Other than as provided inthik
section, “sale” and “selling” do not include professional, suﬁm?,..ﬁm,_ g
personal service transactions which involve the transfer of tangible pez-
sonal property as an inconsequential element, for'which no seps It .
charges are made. o : :

As used indivision {(BX5) of this section:

I
b

"




(%) ATICLILUIAI LANG Lile” Means lired clay or concrete tile, or flexible

or rigid perforated plastic pipe or tubing, incorporated or to be\jpger-

porated into a subsurface drainage system a;
\ . ce dr: ppurtenant to land used
w,m cmo_a directly in E.on:ng:. by farming, _‘wmna:wﬁm. o:“.anc_ﬁsma ww
£ owmc._g.m. The term does not include such materials when they are or are
mMEnn%MonmwwwmrEﬂu cm%gawmm system appurtenant to a building or
e eV e E.m or structure is used or to be used in such
(b) “Portable grain bin” means a structure that is
f L ; used ort ed
m .WHMEMM .M”mvmowmmm in mﬁ.“wmsm or agriculture to shelter E” Bé:o... cww% m.mﬁww
uBAM. > disassem _& without mngowvﬁ damage to its component
(6) All transactions in which all of the shar _

A ! _ es of stock of a closely held
nomgﬂsoa. are transferred, if the corporation is not engaging in v:ww_mmm
ww: mm%%%%% ﬂmmaﬁm nﬁm_mﬂ of boats, planes, motor vehicles, or other

onal pro rimari) . i
o?:...m mrw%_aroam nw. perty ._u.vmwwﬁma P y for the use and enjoyment
7) All transactions in which & warranty, mai i
- a ! a ﬂ
szwwwoﬂ. or m.u._uﬁ_a. agreement by which z:w <m=awn wm.wu ﬁo.m .ﬁ.gmczhw.w
ntract, or agreement agrees to repair or maintain the tangible vwzo:mw
Eovmmnw. m.w gm nw.smuaon %_ oristo be provided. _
ender” means the person providing the i
Wwﬂ«%ﬁ mn.nﬁwn or license given by a sale m%%.. is ﬁ%m cmﬁ%oa gﬂﬁﬁBﬁMﬂo
k es described in division (B)(8)(i) of this section, the telecommimnica-
%ww wwu«w_%o vww%a that Hosowmm the nine wﬁ%&,.ﬁ%wgo service; if
. ons are engaged in business at the same pl ine
under a single trade name in which all collecti b
] ctions
each wﬂwmwm_h%u%s_ ﬂﬁoﬁ mswﬂ_wﬁzmasgmmgm_oﬁnmmwgﬁ of saea by
. ians, dentists, hospit: , and veterinarians who' i
mnwwum tangible personal property as received from oﬂrmwdﬁm_mﬂwmwm“%%
glasses, mouthwashes, mmuﬁ.ﬁ.,_oom, or similar articles, are <m_um8.m. Veter-
asaﬂ:wamgg%w are engaged in transferring to others for a consideration
gs, the dispensing of which does not require an order of a licensed
<m.$ﬂmwﬁw=m« vvwaswnu under federal law, are vendors
B “Consumer” ineans the person for whom the service i
SMMP to whom the transfer effected or license given by a m&aﬂﬂmw m.w ﬁwn_.uw.
made or given, to whom the service described in division (B)3)(f) or (i) of
this m,mwﬂ%m is nvwnmmm_. orto ﬂWoB the admission is granted
) Physicians, dentists, hospitals, and blood ban) er -
profit institutions and persons licensed to wgaooﬁwﬂﬁgﬁghw%nﬁ”
surgery, and dentistry are consumers of all tangible personal property and
services purchased by them in connection with the practice of medicine
dentistry, the rendition of hospital or blood bank service, or the practice of
veterinary Hc&mj.n. surgery, and dentistry. In addition to being consum-
ersof gﬁu&uﬁﬁﬁ& by them or by their assistants according to their
direction, veterinarians also are consumers of drugs that under federal law
Hﬂw be dispensed only by or upon the order of a licensed veterinarian or
physician, when g&mﬁ& .5. them to others for a. consideration to
provide treatment to animals as directed by the veterinarian.

contract for a con ( t
and services purchased for usein connection with the performance of suc

contract, regardless of whether title to any such property vests in theli|
~ contractee. The purchase of such property and services is not subject talil
the exception for resaleunder division (E)(1) of this

section.

gupplier for repairy re . _ﬁ.ﬁa&a%tﬁgﬁm,W
iﬁiw%iﬁ%%&?@&%% 1
(E) “Retail sale” and “sales at retail” include all sales except those ir
which the purpose of the consumeris: i
(1) To resell the thing transferred or benefit of the service E.o&%&.,

by a person engaging in business, in the form in which the same is, or is {4
vm.nooo?&cwzﬁ :7

(2) To incorporate the thing transferred as a material or a part, int __ n

tangible personal property to be produced for sale by manufacturing
assembling, processing, or refining, or to use or consume the thing S.u:;
ferred directly in mining, including without limitation the extraction fron |
the earth of all substances which are classed geologically as n:.bmaamj

produetion of crude oil and natural gas, farming, agriculture, horticulture ___

or floriculture, and persons engaged in rendering farming, agricultural

horticultural, or floricultural gervices, and services in the exploration fo ;

and production of, crude oil and patura) gas, for others are deemed enf

gaged directly in farming, agriculture, horticulture, and floriculture, of

exploration for, and production of, crude oil and natural gas; directly in thy

rendition of a public utility mmﬁwoo.oxnovn&»:womn_mmﬁx _oﬁma?m
section 5739.02 of the Revised Code shall be collected upon all ammrm_

drinks, and food. for human consumption sold upon Pullman and railroa
coaches. This paragraph does not exempt or except from “retail sale” o
ugales at retail” the sale of tangible personal property that is to be inco
porated into a structure or improvement toreal property.

(3) To hold the thing transferred as security forthe performance of J

obligation of the vendor; ) .
{4) To use or consume the thing transferred in the process of reclams

tion as required by Chapters 1513, and 1514, of the Revised Code; _

of a contract of insurance; o . ] )
(6) To use or consume the thing directly in commercial fishing;

(7) To incorporate the thing transferred as a material or a part into, ¢
to use or consume the thing transferred directly in the production o]
magazines &mﬁv&& as controlled circulation ucwﬂnmsoam“

7
|
j

|
}

W _

(5) To resell, hold, use, or consume the thing transferred as evidency
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“ness” does not include the activity of a person in managing and inves
kis own funds. . .

(G) “Engaging in business” means commencing, conducting, or
inuing in business, and liquidating a business when the liquidator the}
olds himself out to the public as conducting such business. Maki
casual sale is not engaging in business. -

(8) To use or consume the thing transferred 59@ production ang:
preparation in suitable condition for market and sale of printed, imprinted
overprinted, Lithographic, multilithic, blueprinted, photostatic, or other:
productions or reproductions of written or mﬂmvw.mo matter; ‘ ».

(9) To use the thing transferred, as described in section 5739.011 of,
the Revised Code, primarily in a manufacturing operation to produce
tangible personal property for sale; - .

(10) To use the benefit of a warranty, maintenance or service con~
tract, or similar agreement, as defined in division (BX7) of this section, to:
repair or maintain tangible personal property, if all of the property thatis
the subject of the warranty, contract, or agreement would be exempt onits,
purchase from the tax imposed by section 5739.02 of the Revised Code;

{11) To use the thing transferred as qualified research and develop-. -
ment equipment, : . .

Cmv %o USE OR CONSUME THE THING TRANSFERRED PRI+
MARILY IN STORING, TRANSPORTING, MAILING, OR OTHER-
WISE HANDLING PURCHASED SALES INVENTORY IN A
WAREHOUSE, DISTRIBUTION CENTER, OR SIMILAR FACILI-
TY WHEN THE INVENTORY ISPRIMARILY DISTRIBUTED OUT-
QIDE THIS STATE TO RETAIL STORES OF THE PERSON WHO
OWNS OR CONTROLS THE WAREHOUSE, DISTRIBUTION CEN-
TER, OR SIMILAR FACILITY, TO RETAIL STORES OF AN AF.
FILIATED GROUP OF WHICH THAT PERSON IS A MEMBER, OR
BY MEANS OF DIRECT MARKETING. DIVISION (E)12) OF THIS
SECTION DOES NOT APPLY TO MOTOR VEHICLES REGIS-
TERED FOR OPERATION ONTHE PUBLIC HIGHWAYS. AS cmmm
IN DIVISION (E)12).0F THIS SECTION, “AFFILIATED GROUP
HAS THE SAME MEANING AS IN DIVISION (B)3)(e) OF THIS
SECTION AND “DIRECT MARKETING" HAS THE SAME MEAN.-
ING AS IN DIVISION (B)@37) OF SECTION 5739.02 OF THE

VISEDCODE, = - .
RE (13) TO USE OR CONSUME THE THING TRANSFERRED TO
FULFILL A CONTRACTUAL CBLIGATION INCURRED BY w
WARRANTOR PURSUANT TO A WARRANTY PROVIDED AS
PART OF THE PRICE OF THE TANGIBLE PERSONAL PROP-
ERTY SOLD OR BY A VENDOR OF A WARRANTY, z.ﬁzem%m..
ANCE OR SERVICE CONTRACT, OR SIMILAR AGREEMENTT B
PROVISION OF WHICH IS DEFINED AS A SALE UNDER DI-
VISION (B)(T) OF THIS mwoﬂ.oz. e ons

Asusedin &immos%w ovm Mwwm mmmﬂmo%. mﬁumo mem%m all transac

i in divisions (B){3)(a), (b), and (e} of this .. .

Saamﬂw_w %sncﬁma through a coin-operated device that activates vacu-
um equipment or equipment that dispenses water, whether or :onm_”.
combination with soap oF other cléaning agents or wax, to the nosgam.aw
his use on thé premises in washing, cleaning, or waxing 2 B%ona«_m E.m
provided no other personal vﬂ%ﬁw or Em_.moswﬂ mMM._am Isprovidedasp

ransaction, are not retail sales or sales at retal., .

a.gmﬁwv “Rusiness” includes any activity engaged in by any person %“Mw
the object of gain, benefit, or advantage, either direct or indirect. "B

+. .. (H)(1) “Price,” except as provided in divisions (H)(2) and (3) of [Ehi
section, means the aggregate value in money of anything paid or delivej
r promised to be paid or delivered,.in the complete performance of a
sale, without any deduction on account of the cost of the property-sold,
{ materials used, labor or service cost, interest, disecount paid or allo
after the sale is consummated, or any other expense. If the retail
onsists of the rental or lease of tangible personal property, “price” me
he aggregate value in money of anything paid or delivered, or promise
e paid or delivered, in the complete performance of the rental or le ﬁ
-without any deduction for tax, interest, labor or service charge, da
Liability waiver, termination or damage charge, discount paid or allo
after the lease is consummated, or any other expense.. The sales tax s
calculated and collected by the lessor on each payment made by
lessée. Price does not include the consideration received as a dep
refundable to the consumer upon retwrn of a beverage container,
onsideration received as a deposit on a carton or case that is used for s
returnable containers, or the consideration received as a refundable &
rity deposit for the use of tangible personal property to the extent thaf|
actually is refunded, if the consideration for such refundable deposi
separately stated from the consideration received or to be received for § e
fangible personal property transferred in the retail sale. Such mmvﬁ.we,g_
Jmust appear in the sales agreement or on the initial invoice or initial billy
endered by the vendor to the consumer. Price is the amount recei
inclusive of the tax, provided the vendor establishes to the satisfactio
e tax commissioner that the tax was added to the price. When the pr
includes both a charge for tangible personal property and a charge
providing a service and the sale of the property and the charge for _:m.
service are separately taxable, or have a separately determinable
tatus, the price shall be separately stated for each such charge so the b
¢an be correctly computed and charged. _

. ;_

i

L

The tax collected by the vendor from the consumer under this chap
isnot part of the price, but is a tax collection for the benefit of the state-
of counties levying an additional sales tax pursuant to section §739.02
5739.026 of the Revised Code and of transit authorities levying.an ad
tional sales tax pursuant to section 5739,023 of the Revised Code. Exc
for the discount authorized in section 5739.12 of the Revised Code,
person other than the state or such a county or transit authority s

derive any benefit from the collection or payment of such tax. _
(2) In the case of a sale of any new motor. vehicle by a new mo
vehicle dealer, as defined in section 4517.01 of the Revised Code, in w
another motor vehicle is accepted by the dealer as part of the consideratij |
received, “price” hds the same meaning as in division (H)(1) of this secti 7 0

|
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reauced by wne Creqll alloraed Lae censumer Dy the qealer 10r tne Mmoloer
vehicle received intrade.

(3) In the case of a sale of any watercraft or outboard motor by a
watercraft dealer licensed in accordance with section 1547.543 of the
Revised Code, in which another watercraft, watercraft and trailer, or
outboard motor is accepted by the dealer as part of the consideration
received, “price” has the same meaning as in division (H)(1) of this section,
reduced by the credit afforded the consumer by the dealer for the water-
craft, watercraft and trailer, or outboard motor received in trade. As used
in division (H)(3) of this section, “watereraft” includes an outdrive unit
attached to the watercraft, ’

(I) “Receipts” means the total amount of the prices of the sales of 4

Amumoa. provided that cash discounts allowed and taken on sales at the
time they are consummated are not included, minus any amount deducted
as a bad debt pursuant to section 5739.121 of the Revised Code. “Recéipts”
does.not include the sale price of property retwrned or services rejected by
8%#5&3 when the full sale price and {ax are refunded either in cash or by
credit. _ : ) N

. {J) “Place of business” means any location at which a person engages
in business. . T

. (K} “Premises” includes any real property or. portion thereof upon
which any person engages in selling tangible personal property at retail or
making retail sales and also includes-any real property or portion thereof
designated for, or devoted to, use in conjunction with the-business engaged
inby wmvou %mwmow. : o
. “Casual sale” means a sale of an item of tangible personal propert

which was obtained by the person making the mam Sqwmmw vﬁﬂrmww .ow
otherwise, for his own use in this state and which was previously subject to
the state’s taxing jurisdiction on its sale or use, and includes such items
acquired for the seller's use which are sold by an auctioneer employed
directly by the person for such purpose, provided the location of such sales:
is not the auctioneer’s permanent place of business. As used in this di-
vigion, “permanent place of business” includes any location where such
auctioneer has conducted more than two auctions during the year.

(M) “Hotel" means every establishment kept, used, maintained, ad-
vertised or held out to the public to be a place where sleeping accommoda-
tions are offered to guests, in which five or more roomis are used for the
accommeodation of such guests, whether such rooms are in one or several

-structures. - .

{N) “Transient guests” means persons occupying a room or rooms for
sleeping accommodations for less than thirly consecutive days.

(0) “Making retail sales” means the effecting of transactions wherein
one party is obligated to pay the price and the other party is obligated to
provide a service or to transfer title to or possession of the item-sold.
“Making retail sales” does not include the preliminary acts of promoting or
soliciting the retail sales, other than the distribution of printed matter
which displays or describes and prices the item offered for sale, nor does it
include delivery of a predetermined quantity of tangible personal property
or transportation of property or personnel to or from a place where

_wn:—cﬂ A9 e SUARATMy SEQTE TS
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(P) “Used directly in the rendition of a publie EEG service” means
that property which is to be incorporated into and will become a part of the
consumer’s production, transmission, transportation, or distribution sys-
tem and which retains its classification as tangible personal property after

such incorporation; fuel or power used in the production, transmission,

transportation, or distribution system; and tangible personal property
used in the repair and maintenance of the production, transmission, trans-

~ portation or distribution system, including only such motor vehicles as are

specially designed and equipped for such use, Tangible personal property
%Mn wmﬂwﬂamm mm_& wEEw&w in providing highway transportation for hire
are not used in providing a public utility service as defined in this division.
(Q) “Refining” means removing or separating a desirable product
from raw or contaminated materials by distillation or physical, mechanical,
‘or chemical processes. . .
(R) “Assembly” and “assembling™ mean attaching or fitting together
parts to forma product, but donot include packaging aproduct.
" (S) “Manufacturing operation” means a process in which materials are
changed, conyerted, or transformed into a different state or form from
which they previously existed and includes refining materials, assembling

parts, and preparing raw materials and parts by mixing, measuring,

blending, or otherwise committing such materials or parts to the manufac-
turing process. “Manufacturing operation” does not EA."E% packaging.

(T) “Fiscal officer” means, with respect to a regional transit w:.ﬁ..o.n.
ity, the secretary-treasurer thereof, and with respect to a county which is
a transit authority, the fiscal officer of the county transit board appointed
pursuant to section 306.03 of the Revised Code. ] .

(U) “Transit authority” means a regional transit authority created
pursuant to section 306.81 of the Revised Code or 2 county in which a
county transit board is appointed pursuant to section 306.01 of the Revised
Code. For the purposes of this chapter, a transit authority must extend to
at Jeast the entire ares of a single county. A transit authority which
includes territory in more than one county must include all the area of the
most populous county which is a part of such transit authority. County
population shall be measured by the most recent census taken by the
United States census bureau. ) . .

" (V) “Legislative authority” means, with respect to 3 regional transit

authority, the board of _,.vaﬁnm %o_.wonﬂwﬂ% oMu«r wmmwmmm to a county
ioh is & transit authority, the board of co mmiasi .

aag?_wummumiﬁ of gw {ransit authority” means all of the area included

within the territorial boundaries of & transit authority as they from time to

i iat. Such territorial boundaries must at all times include all the area
oﬁ“ﬂwﬁuﬁ omubﬁw or all the area of the most populous county which % 2 mﬁ.”
of such transit %o%nwm_omﬁmg vmmuaW owswrcwwwwwoﬂnumg by the moe

{ census taken by the Uni 8 censu
85%%%?&&5« w service” means providing or furnishing anything
described in division (BX3) of this section for consideration.
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automatic data processing-or computer services. : .

(Z) “Highway: transportation for hire” means the transportation of
personal property belonging to others for consideration by any of the
following:

(1) The holder of a permit or certificate issued by this state or the
United States authorizing the holder to engage in transportation of per-
sonal property belonging to others for consideration over or on highways,
_roadways, streets, or any similar public thoroughfare; ,

(2) A person who engages in the transportation of personal property
belonging to others for consideration over or on highways, roadways,
- streets, or any similar public thoroughfare but who-could not have engaged
~ in such transportation on December 11, 1985, unless he was the holder ofa

permit or certificate of the types described in division (Z)(1) of this section;
(3) A person who leases a motor vehicle toand operates it for a person
- described by division (Z)(1) or (2) of this section.

(AA) “Telecommunications service” means the transmission of any
interactive, two-way electromagnetic communications, inciuding voice,
image, -data, and information, through the use of any medium such as
wires, cables, microwaves, cellular radio, radio waves, light waves, or any
. combination of those or similar media. “Telecomununications service” in-
" cludes message toll service even though the vendor providesthe message
- toll service by means of wide area transmission type service or private
. comununications service purchased from another telecommunications ser-
©vice provider, but does not include any of the following:

: (1) Sales of incoming or outgoing wide area transmisgion service or

" wide area transmission type service, including eight hundred or eight

. hundred type service, to the person contracting for the receipt of that

y service; SR ; .

- {2) Sales of private communications service to the person contracting
or the receipt of that service that entitles the purchaser to exclysive or

priority use of a communications channel or group of channels betwéen

5 exchanges; o o

"~ (3) Sales of telecommunications service by companies subject to the

xcise tax imposed by Chapter 5727. ofthe Revised Code;

(4) Sales of telecommunications service to a provider of telecommuni-
cations service, including access services, for use in providing telecom-
munications service; _

(6) Value added nonvoice services in which computer processing
pplications are used to act on the form, content, code, or protogol of the
information to be transmitted; . ] S

(6) Transmission of interactive video programming by a cable televi-
jon system as defined in section 505.90of the Revised Code. =~ -

- (BB) “Industrial laundry cleaning mmjﬁommz means removing soil or
dirt from or supplying towels, linens, or articles of clothing that belong to
thers and are used in a trade or business. o e

(CC) “Magazines distributed as controlled circulation publications
means magazines containing at least twenty-four pages, at least twenty-
five per cent editorial content, issued at regular intervals four or more

e "% T ae! N T i~ e HEWVWLODiilyg Vi VWi
data, including keypunching or similar data entry services together with
verification thereof, or providing access to computer equipment for the
v&ﬁ%w.em processing data, - | . .

. (b)“Computer servi¢es” means providing services consisting of speci-
fying computer hardware configurations and evaluating S&.&o% vBMMMm.
ing characteristics, computer programming, and training of computer
programmers pnm‘omonw.ﬂowm. provided in conjunction with and to support

+ thesale, lease, or operation of taxable computer equipment or systems,*

(c) “Electronic information services” means providing access to com-
puter equipment by means of telecommunications equipment for the pir-
pose ofeitherof the following: ~ - -’ .

| ()] mgm or-acquiring data stored in or accessible to the com-
PO Pheing 4 . quipment,to be re
- (H ing data into the computer equipment to be retriev
designated recipients with access to the oohmﬁwn. equipmert. trieved by
ol ..Pugﬁ.u.ﬁo. data processing, computer services, or electronic
information services” shall not include personal or professional services.

(2) As used in divisions (B)(3)(e) and (Y)(1) of this section, “personal
wﬂma w“%omsoﬁ mmw.snmm _means Ju an&aow other than automatic data
] 381ng, computer services, or electronic information services i .
Sw&_mwu%n mited to: ® ‘ectronic information services, includ

a) Accounting and legal services such as advice on tax matters, asset
management, budgetary matters, quality control, information mam:&w,
mumu mu&_.w”wm B.m.m:w_ om_gs._ MHME.&% where the service provider receives .

ata or information and studies, alters, anal i : j :
suchmaterial; - A . TR, SS%BF., or adjus®s |

: (b) Analyzing business policies and procedires;

. {c) Identifying management information needs; -

. (@) Feasibility studies including' e¢onotnic and technical analysis of
mﬁ%gw or potential computer haidware or software needs and alter-
natives; o A AR DAt
() Designing policies, procedures, arid custom software for collecting
business information, and determining how data should be suwrminarized,
sequenced, formatted, p d, controlled and reported so that it will be
meaningful to management; . o o

n bﬂaouwﬁwomanm and procedures that document how business
events and transactions.are to be authorized, executed, and controlled; -

(g) Testing 0fbusiness procedures; _

(h) Training personnel in business procedure applications; .
: (i) Providing credit information to users of sich information by

consumer reporting agency, as defingd in the “Fair Credit Reporting Act,

E&mww _H_wm“. wa.m%m%vmoa wmm.o. 1681a(f), or as hereafter amended,.
including but not limi gathering, organizing, analyzing, recording,
ﬁmﬂ._ furnishing such information by any oral, S&Swm? graphic, or electro
medium; - , ; __

(J) Providing debt collection services by any oral, written, graphi
electronicmeans.. S a
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interior or extérior of a building and any tangible persona} property
* jocated therein or thereon, including any services incidental to such clean-
ing for which no separate charge is made. However, “building maintenance
and janitorial service” does not include the providing of such service by a
person who has less than five thousand dollars in sales of such service
during the calendar year. : _ .

(JJ) “Employment service” means providing or supplying personnel,
on a temporary or long-term basis, to perform work or labor under the
supervision or control of another, when the personnel so supplied receive
their wages, salary, or other compensation from the provider of the ser-
vice. “Employment service” does not include:

(1) ‘Acting as a contractor or subcontractor, where the personnel
performing the work are not under the direct control of the purchaser.

" {2) Medieal and health care services. . '
(8) Supplying personne! to a purchaser pursuant to a contract of at

times a year, and circulated without charge to the Fecipient, provided that .
such magazines. are not owned or controlled by individuals or busine
concerns which conduct such publications as an auxiliary-to, and essenr;
tially for the advancement of the main business or calling of, those who oWl
or controlthem.

(DD) “Landscaping and lawn care service” means the services of;
planting, seeding, sodding, removing, cutting, trimming, pruning, mulch#:
ing, aerating, applying chemicals, watering, fertilizing, and providings
similar services to establish, promote, or-control the growth of trees;
shrubs, flowers, grass, ground cover, and other flora, or otherwise main-
taining a lawn or landscape grown or maintained by the owner for o
mentation or other nonagricultural purpose. However, “landscaping an
lawn care service” does not include the providing of such services b
~ .person who has less than five thousand dollars in sales of such servi
during the calendar year. _

(EE) “Private investigation and security service” means the perfol: Ri least one year between the service provider and the purchaser that speci- |

manee of any activity for which the proyider of such service is required
be licensed pursuant to Chapter 4749, of the Revised Code, or would:
.required to be so licensed in performing such mm_.wmoom in this state, anda
includes the services of conducting polygraph examinations and.of meg
" ‘toring or overseeing the activities on or in, or the condition of, the-
sumer’s home, business, or other facility by means of electronic or si
monitoring devices, “Private investigation and security service” does.n
include special. duty services provided by off-duty police officers, dep
sheriffs, and other peace officers regularly employed by the state g
political subdivision.
~ (FF) “Information services” means providing conversation, g
consultation or advice, playing or making a voice or other record
making or keeping a record of the number of callers, and any other ser
provided to a consumer by means of a nine hundred telephone eal], ex
* when the nine hundred telephone call is the means by which the consum
makes a contribution to a recognized charity. , i

(GG) “Research and development” means designing, creatingsj
formulating new or enhanced products, equipment, or manufacturing'p
cesses, and conducting Scientific or technological inquiry and experime
tion in the physical sciences with the goal of increasing scientific lmios
edge which may reveal the bases for new or enhanced products, g
ment, or manufacturing processes.

(HH) “Qualified research and development equipment” o
capitalized tangible personal property, and leased personal propert
would be capitalized if purchased, used by a person primarily to pe
research and development. Tangible personal property primarily
testing, as defined in division (A)(4) of section 5789.011 of the
Code, or used for recording or storing test results, is not qualified re;
and development equipment unless such property is primarily used b}
consumer in testing the product, equipment, or manufacturing p
being created, designed, or formulated by the consumer in the
and development activity or in recording or storing such test resuits.

mmmgwﬂowgaSEowmmoo,_onaaEas.:soosgﬁ_mm.mmmmmﬂ&sgm
purchaser on a permanent basis, :

3 (4) Transactions between members of an affiliated group, as
defined in division (B)(3)(e) of this section.

(KK) “Employment placement service” means locating or finding
employment for a person or finding or locating an employee to fill an
-available position. . , .

(LL).“Exterminating service” means eradicating or attempting to
-eradicate vermin infestations from a building or structure, or the area
surrounding a building or structure, and includes activities to inspect,
detect, or prevent vermin infestatjon of a building or structure. _

(MM) “Physical fitness facility service” means all transactions by
which a membership is granted, maintained, or renewed, including initi-
ation fees, membership dues, renewal fees, monthly minimum fees, and
other similar fees and dues, by a physical fitness facility such as an athletic
club, health spa, or gymnasium, which entitles the member to use the
facility for physical exercise. . : .

(NN) “Recreation and sports club service” means all transactions by
which a membership is granted, maintained, or renewed, including initi-
ation fees, membership dues, renewal fees, monthly minimum fees, and
other similar fees and dues, by a recreation and sports club, which entitles
‘the member to use the facilities of the organization. “Recreation and sports
club” means an organization that has ownership of, or controls or leases on
a continuing, long-term basis, the facilities used by its members and
cludes an aviation club, gun or shooting club, yacht club, card club,
' swimming club, tennis club, golf club, country club, riding club, amateur
 sports club, or similar organization. -

Sec. 5739.02. For the purpose of providing revenue with which to
- meet the needs of the state for general assistance in the existing economic

[
e

v

- of securing a thorough and efficient system of common schools throughout

“crises, for the use of the general revenue fund of the state, for the purpose -
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Sec. 5739.02. For the purpose of providing revenue withwhich to meet the needs of the
 state, for the use of the generalrevenuefund of the state, for the purpose of securinga
thoroughandefficient system of common schools throughout the state, forthe purpose of.
affording revenues, in addition to those fromgeneral property taxes, permitted under
constitutionallimitations, and from other sources, for the support of localgovernmental
o functions, and for the purpose of reimbursing thestate for the e

xpense of administgring“
this chapter, an excisetaxis hereby levied on each retail sale made in this state.

(A)(1) The tax shall be collected as providedinsection 5739.025 of the Revised Code,
P provided that on and after July 1, 2003, and on or before June 30, 2005, the rate of tax -
_ - shall be six per cent. On and after July 1, 2005, the rate of the tax shall be five and one-

‘half per cent. The tax applies and is collectible when the sale is made,regardless of the
.time when the price is paid or delivered.

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an
indefinite term with a minimum period of more than thirty days, of any motor vehicles
designed by the manufacturer to carry a load of not more than one ton, watercraft,
outboard motor, or aircraft, or of any tangible personal property, other than motor
vehicles designed by the manufacturer to carry a load of more than one ton, to be used by
the lessee or renter primarily for business purposes, the tax shali be collected by the
vendor at the time the lease or rental is consummated and shall be calculated by the
vendor on the basis of the total amount to be paid by the lessee or renter under the lease
agreement. If the total amount of the consideration for the lease or rental includes -
amounts that are not calculated at the time the lease or rental is executed, the tax shall be
calculated and collected by the vender at the time such amounts are billed to the lessee or
renter. In the case of an open-end lease or rental, the tax shall be calculated by the vendor
on the basis of the total amount to be paid during the initial fixed term of the lease or
rental, and for each subsequent renewal period as it comes due. As used in this division,

"motor vehicle™ has the same meaning as in section 4501.01 of the Revised Code, and
“watercraft" includes an outdrive unit attached to the watercraft.

A lease with a rencwal clause and a termination penalty or similar provision that applies
if the renewal clause is not exercised is presumed to be a sham transaction. In such a
case, the tax shall be calculated and paid on the basis of the entire length of the lease
period; including any renewal periods, until the termination penalty or similar provision
no longer applies. The taxpayer shall bear the burden, by a preponderance of the
evidence, that the transaction or series of transactions is not a sham trapsaction.

{3) Except as provided in division (A)(2) of this section, in the case of a sale, the price of
which consists in wholeor in part of the lease or rental of tangible personal property,
thetax shall be measured by theinstalimentsof that lease or rental. :

(4) In the case of a sale of a physical fitness facility service or recreation and spoﬁs club
service, the price ofwhich consists in whole or in part of a membership for thereceiptof

" appx. 176 . B
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other than items never subject to the tax, are solddoesnot exceed six in any calendar year.
If the number of daysonwhich such sales are made exceeds six in any calendar _
year,thechurch or organization shall be considered to be engaged inbusiness and all _
subsequent sales by it shall be subject to thetax. In counting the number of days, all sales

by groups withinachurch or within an organization shal be considered to besalesof that _

church or organization, except that sales made byseparatestudent clubs and other groups

of students of a prirnaxyorsecoqdary school, and sales made by a parent-
teacherassociation,booster group, or similar organization that raisesmoney tosupport or

fund curricular or extracurricular activitiesof aprimary or secondary school, shall not be

considered to besalesof such school, and sales by e€ach such club, group,association,or

organization shall be counted separately forpurposes of thesix-day limitation. This
division does not applyto sales by anoncommercial educational radio or
televisionbroadcastingstation. ' :

(10) Sales not within the taxing power of this state underthe Constitution of the United
States;

(11) Except for transactions that are sales under division (B)(3)s)(x) of section 5739.01

of the Revised Code, the transportation of persons or property, unless thetransportation is
by a private investigation and securityservice; '

- (12) Sales of tangiblc personal property or services tochurches, to organizations exempt
‘from taxation under section501(c)(3) of the Internal Revenue Code of 1986, and to any

othernonprofit organizations operated exclusively for charitablepurposes in this state, no

part of the net income of which inuresto the benefit of any private shareholder or

individual, and nosubstantial part of the activities of which consists of carryingon
propaganda or otherwise attempting to influence legislation;sales to offices administering
one or more homes for the aged orone or more hos

pital facilities exempt under section
140.08 oftheRevised Code; and sales to organizations described indivision (D)of section
5709.12 of the Revised Code. :

“Charitable purposes” means the relief of poverty; theimprovement of health through the .
alleviation of illness,disease,or injury; the operation of an organizationexclusivelyfor

 theprovision of professional, laundry, printing andpurchasingservices to hospitals or -
charitable institutions;theoperation ofa home for the aged, as defined in section 5701.130f
the RevisedCode; the operation of a radio or televisionbroadcasting stationthat is licensed
by the federalcommunications commission as anoncommercial educational radio

ortelevision station; theoperation of a nonprofit animaladoption service or a
countyhumane society; the promotion ofeducation b

Yy an institution oflearning that
maintains a faculty ofqualified instructors,teaches regular continuous courses of study,

andconfers arecognized diploma upon completion of a specificcurriculum; theoperation

- of a parent-teacher association,booster group, orsimilar organization primarily engaged in
thepromotion andsupport of the curricular or extracurricularactivities of aprimary or
secondary school; the operation of acommuni

ity or areacenter in which presentations in
music,dramatics, the arts, andrelated fields are made in order tofoster public interest -

andeducation therein; the production ofperformances in music,dramatics, and the arts; or .
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thepromotion of education by anorganization engaged in carrying on researchin, or

. thedissemination of, scientific and technologlcalknowledge andinformation primarily for

the pubhc

Nothmg in this division shall be deemed to exempt sales toany organization for use in the
operation or carrying on of atrade or business, or sales to a home for the aged for use in

. theoperation of independent living facilities as defined in division(A) of section 5709.12

of the B.ewsed Code.

(13) Building and construction materials and services soldto construction contractors for
incorporation into a structure orimprovement to real property under a construction
contract withthis state or a political subdivisionof this state, orwith theUnitedStates
government or any of its agencies; buildingandconstruction materials and services sold to
constructioncontractors for incorporation into a structure or improvement toreal property
that are accepted for ownership by thisstate oranyof its political subdivisions, or by the
United Statesgovernmentor any of its agencies at the time of completion ofthestructures
or improvements; building and constructionmaterialssold to construction contractors for
incorporation intoahorticulture structure or livestock structure for a personcngagedm the
business of horticulture or producing livestock;buildingmaterials and services sold to a
construction contractorforincorporation into a house of public worship or
religiouseducation, or a building used exclusively for charitable purposesunder a
construction contract with an organization whose purposeis as described in division
(B)(12) of this section; buildingmaterials andservices sold to a construction contractor

 forincorporation into a buildingunder a construction contract withan organization exempt

from taxation undersection 501(c)(3) ofthe Internal RevenueCode of 1986 when the
building is to be usedexclusively for theorganization's exempt purposes; building
andconstruction materials sold for incorporation into the originalconstruction of a sports
facility under section 307.696 of theRevised Code; and building and construction
materials andservicessold to a construction contractor for incorporation intorealproperty
outside this state if such materials and services,whensold to a construction contractor in-
the state in which therealproperty is located for incorporation into real property
inthatstate, would be exempt from a tax on sales levied by thatstate;

(14) Sales of ships or vessels or rail rolling stock used orto beused principally in

interstate or foreign commerce, andrepairs,alterations, ﬁ,lel and lubricants for such ships
orvessels or rall rollingstock;

(15) Sales to persons primarily engaged in any of the activitiesmentioned in division
(B){43)(42)(a) or (g) of this section, to persons engaged in making retail sales, or
topersons who purchase for sale from a manufacturer tangiblepersonal property that was
produced by the manufacturer inaccordance with specific designs provided by the
purchaser, ofpackages, including material, labels, and parts for packages,
andofinachinery, equipment, and material for use primarily inpackagingtangible personal
property produced for sale, includingany machinery,equipment, and supplies used to

make labels orpackages, to prepare packagesor products for labeling, or tolabel packages
or products, by or on the orderof the person doingthe packaging, or sold at
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retail."Packages"includes bags,baskets, cartons, crates, boxes, cans,
bottles,bindings,wrappings, and other similar devices and containers, but does not include
- motor vehicles or bulk tanks, trailers, or similar devices attached to motor vehicles.
"Packaging" means placing in a package. Division (B}14)(15) of this section does not
- apply to persons engaged in highway transportation for hire. 7

(16) Sales of food to persbns using food stampbenefits topurchase the food. As used in

this division,"food" has the same meaning as in the"Food StampAct of 1977,"91Stat. 958,

7 U.S.C. 2012, as amended, and federalregulationsadopted pursuant to that act.

(17) Sales to persons engaged in farming, agriculture,horticulture, or floriculture, of
tangible personal property foruse or consumption directly in the production by
farming,agriculture, horticulture, or floricutture of other tangiblepersonal property for use
or consumption directly in theproduction of tangible personal property for sale by
farming,agriculture, horticulture, or floriculture; or materia! and partsfor incorporation
into any such tangible personal property foruseor consumption in production; and of
tangible personalpropertyfor such use or consumption in the conditioning orholding
ofproducts produced by and for such use, consumption, orsale bypersons engaged in
farming, agriculture, horticulture, orfloriculture, except where such property is
‘incorporated into realproperty; '

(18) Sales of drugs for a human being; that may be dispensed only pursuant to a
prescription;insulin as recognized in the officialUnited States pharmacopoeis; urine and
blood testing materialswhen used by diabetics or persons with hypoglycemia to test
forglucose or acetone; hypodermic syringes and needles when used bydiabetics for
 insulin injections; epoetin alfa when purchased foruse inthe freatment of persons with
medical disease;hospitalbeds when purchasedfe persons-vith-medicalproblems
for-medical- purposes by hospitals, nursing homes, or other medical facilities;and medical
oxygen and medical oxygen-~dispensingequipment when purchased foruseby-persens
Ath-medieal problesasfor medical-purposes by hospitals, nursing homes, or other

H 2 hrrv Iy

medical facilities;

(19) Sales of prosthetic devices, durable medical equipment for home use, or mobility

enhancing equipment, when made pursuant to a prescription and when such devices or
equipment are for use by a human being.

(20) Sales of emergency and fire protection vehicles andequipment to nonprofit

organizations for use solely in providingfire protection and emer.

gency services, including
trauma care andemergencymedical services, for political subdivisions of thestate; '

(21) Sales of tangible personal property. manufactured inthis state, if sold by the
manufacturer in this state to aretailer for use in the retail business of the retailer outside

ofthis state andif possession is taken from the manufacturer by thepurchaserwithin this
- state for the sole purpose o

owned by thepurchaser;

of immediatelyremovingthe same from this state in a vehicle
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\(22) Sales of services provided by the state or any of itspolitical subdivisions, agencies,

instrumentalities, institutions,or authorities, or by governmental entities of thestate or any
ofits political subdivisions, agencies,instrumentalities,institutions, or authorities;

(23) Sales of motor vehicles to nonresidents of this stateupon the presentation of an
affidavit executed in this state bythe nonresident piuchaser affirming that the purchaser is
anonresident of this state, that possession of the motor vehicleistaken in this state for the

- sole purpose of immediatelyremovingit from this state, that the motor vehicle will
"bepermanentlytitied and registered in another state, and that themotor vehiclewill not be

used in this state;

(24) Sales to persons engaged in the preparation of eggsforséle of tangible personal

- property used or consumed directlyinsuch preparation, including such tangible personal

propertyusedfor cleaning, sanitizing, preserving, grading, sorting, andclassifying by size;
packages, including material and parts forpackages, and machinery, equipment, and
material for use inpackaging eggs for sale; and handling and transportationequipmentand

~ parts therefor, except motor vehicles licensed tooperate onpublic highways, used in.

intraplant or interplanttransfers orshipment of eggs in the process of preparation forsale,
when theplant or plants within or between which suchtransfers orshipments occur are
operated by the same person."Packages"includes containers, cases, baskets, flats,

fillers,filler flats,cartons, closure materials, labels, and lab\,lmgmatenals an “packagmg '
means placing therein.

(25)(a) Sales of water to a consumer for residential use,except the sale of bottled water,
distilled water, mineral water,carbonated water, or ice;

(b) Sales of water by a nonprofit corporation chgagedexclusivcly in the treauﬁent,
distribution, and sale of water toconsumers, if such water is delivered to consumers
through pipesor tubing.

'(26) Fees charged for mspectxon or reinspection of motorvehicles under section 3704.14

of the Revised Code;

(27) Sales to persons licensed to conduct a food serviceoperation pursuant to section

.3717.43 of the Revised Code, oftangible pcrsonal property primarily used directly for

thcfollowmg
(a) To prepare food for human consumption for sale;

(b) To preserve food that has been or will be preparedforhuman consumption for sale by

the food service operator, notincluding tangible personal property used to display food
forselection by the consumer;

(c) To clean tangible personal property used to prepare orserve food f@r human
consumption for sale.
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(28) Sales of animals by nonprofit animal adoptionservicesor county humane socicties;

(29) Sales of services to a corporation described indivision (A) of section 5709.72 of the

Revised Code, and sales oftangible personal property that qualifies for exemption
fromtaxation under section 5709.72 of the Revised Code; -

(30) Sales and installation of agricultural lénd tile, asdefined in division B)(5)a) of |
section 5739.01 of the RevisedCode;
3 1) Sales and erection or installaticn of po'rtable grainbins, as defined in division
(B)(5)(b) of section 5739.01 of theRevised Code;

(32) The sale, lease, repair, and maintenance of, partsfor,or items attached to or
~ incorporated in, motorvehiclesthatareprimarily used for transporting tangible personal
property belonging to others byaperson engaged in highway transportation for hire,
except for packages and packaging used for the transportation of tangible personal
property;

(33) Sales to the state headquarters of any veterans'organization inthis state that is either

incorporated andissuedacharter by the congress of the United States or isrecognized bythe
United States veterans administration, for useby theheadquarters;

(34) Sales to a telecommunications service vendor, mobile telecommunications service
vendor, or satellite broadcasting service vendor oftangible personal property.and services
- used directly andprimarily in transmitting, receiving, switching, or recording
anyinteractive, one-~ or two-way electromagnetic communications, includingvoice, image,
data, and information, through the use of anymedium, including, but not limited to, poles,
wires, cables,switching equipment, computers, and record storage devices andmedia, and
- component parts for the tangible personal property. The exemption provided in this
division shallbe in lieu of all other exemptions under division (B)43}42)a) of .
thissection to which the vendor may otherwise be entitled, based upon the use ofthething

purchased in providing the telecommunications, mobile telecommunications, or satellite
broadcasting service.
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36)(35)(a) Sales where the pixrpose of the consumer is to useorconsume the things
transferred in making retail sales andconsisting of newspaper inserts, catalogues,

coupons, flyers,gificertificates, or other advertising material thatprices anddescribes
tangible personal property offered for retail sale.

N (b) Sales to direct marketing vendors of preliminarymaterials such as photographs

artwork, and typesetting that willbe used in printing advertising material; of printed
matter thatoffers free merchandise or chances to win sweepstake prizes andthat is mailed

to potential customers with advertising materialdescribed in division (BY36)(35)(a) of
this section; and ofequipmentsuch as telephones, computers, facsimile machines,

- andsimilartangible personal property primarily used to acccptorders fordirect markctmv

retail sales.

: (c) Sales of automatic food vending machines that preservefood with a shelf life of forty-

five days or less byrefrigerationand dispense it to the consumer.

- For purposes of division (B}363}(35) of this section,"directmarketing" means the method

of selling where consumers ordertangible personal property by United States mail,
deliveryservice, or telecommunication and the vendor delivers or shipsthetangible-
personal property sold to the consumer from awarehouse,catalogue distribution center, or

similat fulfillmentfacility bymeans of the United States mail, delivery service,
OICOIMMONCALTIET.

(37)(36) Sales to a person engaged in the business ofhotticulture or producing livestock
-of materials to beincorporated into a horticulture structure or livestockstructure;

(38X(37) Sales of personal computers; computer monitors,computer keyboards,modems,
and other peripheral computerequipment to an individual who islicensed or certified to
teachin an elementary or a secondary school in thisstate for use bythat individual in
preparation for teaching elementary orsecondary school students;

{395(38) Sales to a professional racing team of any of thefollowing:

(a) Motor racing vehicles;

. (b) Repair services for motor racingvehicles; -

(c) Items of property that areattached to or incorporatedin motor racing vehicles,
includingengines, chassis, and allother components of the vehicles, andall spare,
replacement, andrebuilt parts or components of thevehicles; except not includingtires,

L4 -
consumable fluids, paint,and accessories consisting ofinstrumentation sensors andrelated

items added to the vehicle tocollect and transmit databy means of telemetry and other
forms ofcommunication.

{40)(39) Sales of used manufactured homes and used mobilehomes,asdeﬁned in scctidn
5739.0210 of the Revised Code, made on orafterJanuary 1, 2000;
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(41)(40)Sales of tangible personal property and services toaprovider of electricity used
or consumed directly and primarily ingenerating, transmitting, or distributing electricity
for use byothers,including property that is or is to be incorporated intoand will becomea
part of the consuiner's production, transmission,or distributionsystem and that retains its
‘classification astangible personalproperty after incorporation; fuel or power usedin _
theproduction, transmission, or distribution of electricity;andtangible personal property
and services used in the repair andmaintenance of the production, transmission, or
 distributionsystem, including only those motor vehicles as are speciallydesigned and
equipped for such use. The exemption provided inthis division shall be in lieu of all other
exemptions in division(B){43)(42)(a) of this section towhich a providerof electricity may

otherwise be entitled based on the use of thetangiblepersonal property or service

purchased in generating,transmitting, ordistributing electricity.

42){(41) Sales to a person providing services under division (B)(3)s}x) of section

5739.01 of the Revised Code of tangible personal property and services used directly and
‘primarily in providing taxable services under that section.

(43){(42) Sales Wi_xerc the purpose of the purchaser is to do any of the following: -

(2) To incorporate the thing transferred as a material ora part into tangible personal
property to be produced for sale by manufacturing, assembling, processing, or refining;
or to use or consume the thing transferred directly in producing tangible personal

property for sale by mining, including, without limitation, the extraction from the earth of

all substances that are classed geologically as minerals, production of crude oil and
natural gas, farming,

: agriculture, horticulture, or floriculture, or directly in the rendition
of a public utility service, except that the sales tax levied by this section shall be ¢ollected
upon all meals, drinks, and food for human consumption sold when transporting persons.
Persons engaged in rendering farming, agricultural, borticultural, or floricultural services,
and services in the exploration for, and production of, crude oi and natural gas, for others
are deemed engaged directly in farming, agriculture, horticulture, and floriculture, or
exploration for, and production of, crude oil and natural gas. This paragraph does not
exempt from “retail sale" or "sales at retail” the sale of tangible personal property that is
to be incorporated into a structure or improvement to real property.

(b) To hold the thing transferred as security

for the performance of an obligation of the
~ vendor; : :

(c) To fese,ll, hold, use, or consume the thi

ng transferred as evidence of a contract of
insurance; '

(d) To use or consume the thing directly in commercial ﬁshmg,

(e) To indorpor,ate the thing transferred as a mat
the thing transferred directly in the
circulation publications;

naterial or.a part into, or to use or conpsume
production of, magazines distributed as controlled
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() To use or consume the thing transferred in the production and preparation in suitable

-condition for market and sale of printed, imprinted, overprinted, lithographic, multilithic

blueprinted, photostatic, or.other productlons or reproductions of written or graphic
matter

(g) To use the thing transferred, as described in section 5739.011 of the Revised Code,
primarily in a manufacturing operation to produce tanglble personal property for sale;

(h) To use the benefit of a warranty, maintenance or service confract, or similar

_agreement, ag described in division (BY(7) of section 5739.01 of the Revised Code, to

repair or maintain tangible personal property, if all of the property that is the subject of

the warranty, contract, or agreement would not be subject to the tax imposed by this
section; o

(i) To use the thing transferred as gualified research and deve_lopmeﬁt equipment;

(i) To use or consume the thing transferred primarily in storing, transporting, mailing, or
otherwise handling purchased sales inventory in a warchouse, distribution center, or
similar facility when the inventory is primarily distributed outside this state to retail
stores of the person who owns or controls the warchouse, distribution center, or similar

facility, to retail stores of an affiliated group of which that person is a member, or by

means of direct marketing. This division does not apply to motor vehicles registered for
operation on the public highways. As used in this division, "affiliated group” hasthe
same meaning as in division (B)(3)(e) of section 5739.01 of the Revised Code and "direct

marketing" has the same meaning as in division (B}36)(35) of this SeCtion. oo i

(k) To use or consume the thing transferred to fulfill a contractual obhgatmn incurred by

a warrantor pursuant to a warranty provided as a part of the pnce of the tangible personal
property sold or by a vendor of a warranty, maintenance or service contract, or similar

agreement the provision of which is defined as a sale under division (B)(7) of section
573901 of the Rev;sed Code;

(1) To use or consume the thing transferred in the production of a newspaper for
distribution to the public;

{m) To use tangible personal property to perform a service listed in division (B)(3) of
section 5739.01 of the Revised Code, if the property is or is to be permanently transferred

1o the consumer of the service as an integral part of the performance of the service.

. As used in division (B){43)(42) of this section, "thing" includes all transactions included

in divisions (B}3)(a), (b), and (€} of section 5739.01 of the Revised Code.

£44)(43) Sales conducted through a coin operated device that activates vacuum
equipment or equipment that dispenses water, whether or not in combination with soap or
. other cleaning agents or wax, to the consumer for the consumer's use on the premises in
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washing, cleaning, or waxing a motor vehicle, provided no other personal property or
personal service is provided as part of the transaction. '
{45)(44) Sales of replacement and modification parts for engines, airframes, instruments, -
and interiors in, and paiat for, aircraft used primarily in a fractional aircraft ownership
program, and sales of services for the repair, modification, and maintenance of such
aircraft, and machinery, equipment, and supplies primarily used to provide those services.

{(46)(45) Sales of telecommunications service that is used directly and primarily to .
perform the functions of a call center. As used in this division, "call center" means any
physical location where telephone calls are placed or received in high volume for the
purpose of making sales, marketing, customer service, technical support, or other
specialized business activity, and that employs at least fifty individuals that engage in call

center activities on a full-time basis, or sufficient individuals to fill fifty full-time
equivalent positions.

46) Sales by a telecommunications service vendor of 900 service to a subscriber. This

division does not apply to information services. as defined in division of section
5739.01 of the Revised Code. '

- {47) Sales of value-added non-voice data service. This division does not apply to an
similar service that is not otherwise a telecommunications service.

(C) For the purpose of the proper administration of thischapter,and to prevent the evasion

of the tax, it is presumedthat allsales made in this state are subject to the tax untilthe
contraryis established.

BXHEXD) The levy of this tax on retail sales of recreation andsportsclub service shall not

prevent a municipal corporation fromlevying any tax onrecreation and sports club dues or
on anyincome generated by recreation andsports club dues.

(E) The tax collected by the vendor from the consumer under this chapter is not part of
the price, but is a tax collection for the benefit of the state, and of counties levying an
additional sales tax pursuant to section 5739.021 or 5739.026 of the Revised Code and of
transit authorities levying an additional sales tax pursuant to section 5739.023 of the
Revised Code. Except for the discount authorized under section 5739.12 of the Revised
Code and the effects of any rounding pursuant to section 5703.055 of the Revised Code,
no person other than the state or such a county or transit authority shall derive any benefit

from the collection or payment of the tax levied by this section or section 5739.021,
5739.023, or 5739.026 of the Revised Code.
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purpose of distributing it or having it distributed to the public or to a
designated segment of the public. free of charge. that person is the consumer
of that printed matter. and the purchase of that printed matter fof that
purpose is a sale.

(b) In the case of a person who produces. rather than purchases. printed
matter for the purpose of distributing it or having it distributed to the public
or to a designated segment of the public. free of charge, that person is the
consumer of all tangible personal property and services purchased for use or
consumption in the production of that printed matter. That person is not
entitled to claim exeeption exemption under division EHSBYA3UL) of this
section 5739.02 of the Revised Code for any material incorporated into the
printed matter or any equipment. supplies. or services primarity used to
produce the printed matter. . '

(c) The distribution of priited matter to the public or to a designated
segment of the public. free of charge. is not a sale to the members of the
public to whom the printed matter is distributed or to any persons who
purchase space in the printed matter for advertising or other purposes.

" (5) A person who makes sales of any of the services listed in division
{(B)(3) of this section is the consumer of any tangible personal property used
in performing the service. The purchase of that property is not subject to the
resale exception under division (EX 1) of this section.

(E)} "Retail sale” and "sales at retail” include all sales, except those in
which the purpose of the consumer is:

" T 10 resell the thing transferred or benefit of the service provided.
by a person engaging in business. in the form in which the same is. or'is 1o
be. received by the person: '
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(F) "Business” includes any activity engaged in by any person with the
object of gain, benefit. or advantage. either direct or indirect. "Business”
does not include the activity of a person in managing and investing the
person's own funds. : ,

(G) "Engaging in business” means commencing. conducting. or
continuing in business. and liquidating a business when the liquidator
thereof holds itself out to the public as conducting such business. Making a
casual sale is not engaging in business. _ _

(H)1)a} "Price.” except as provided in divisions (HX2) and (3) of this
section. means the ; i ' t f i

O H
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{1} Tangible personal property used in administratve, personnel,
security. inventory control. record-keeping. ordering. billing. or similar
functions: ‘ ,

(2) Tangible personai -property used in storing raw materials or parts
prior to the commencement of the manufacturing operation or used to
handle or store a completed product, including storage that actively
maintains a completed product in a marketable state or form:

(3) Tangible personal property used to handle or store scrap or waste

intended for disposal. sale. or other disposition. other than reuse in the
manufacturing operation at the same manufacturing facility: 7

(4} Tangible personal property that is or is'to be tncorporated into reaity;

(3) Machinery:. equipment. and other tangible personal property used for
ventilation. dust or gas collection, humidity or temperature regulation. or
similar environmental control. except machinery. equipment. and other
tangible personal property that totally regulates the environment in a special
and limited area of the manufacturing facility where the regulation is
‘essential for production to occur: :
~(6) Tangible personal propenty used for the protection and safety of
‘workers. unless the property 1s attached 10 or incorporated into machinerv
and equipment used in a continuous manufacturing operation:

{7) Tangible personal property used to store fuel. water. solveats, acid,
oil. or similar items consumed in the manufacturing operation:
(8) Machinery. equipment. and other tangible personal propertv used to

clean. repair. or maintain rea or personal property in the manufacturing

tacility:
(91 Motor vehicles registered for operation on public highways,

(D) For purposes of division SHNBY43)g) of section £730.64

373902 of the Revised Code. if the “thing transferred” is a machine used by
a manufacturer in both a taxable and an exempt manner. it shall be totally
taxable or totally exempt from taxation based upon its quantified primary
use. If the “things transferred” are fungibles. they shall be taxed based upon
the proportion of the fungibles used in a taxable manner.

Sec. 5739.02. For the purpose of providing revenue with which 10 meet
the needs of the state. for the use of the general revenue fund of the state, for
the purpose of securing a thorough and efficient svstem of common schools
throughout the state. for the purpose of affording revenues. in addition to

‘those from general property  taxes. permitted under constitutional

limitations. and from other sources. for the support of local governmental
functions. and for the purpose of reimbursing the state for the expense of
administering this chapter. an excise tax is hereby levied on each retail sale
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£730.01-of-the-Revised-Code, the price of which consists in whole or in part
of a membership for the receipt of the benefit of the service. the tax
applicable to the sale shall be measured by the installiments thereof.

(B) The tax does not apply to the following:

_ (1) Sales to the state or any -of its political subdivisions. or to any other
state or its political subdivisions if the laws of that state exempt from
“taxation sales made to this state and its political subdivisions:

(2) Sales of food for human consumption off the premises where sold:

(3) Sales of food sold to students only in a cafetera. dormitory.
fraternity. or sorority maintained in a private. public. or parochial school.
college. or university: . ' '

(4) Sales of newspapers and of magazine subscriptions and sales or
transfers of magazines distributed as controlled circulation publications:

(5) The furnishing. preparing, or serving of meals without charge by an
employer to an employee provided the employer records the meals as pant
compensation for services performed or work done:

{6) Sales of motor fuel upon receipt. use. distribution. or sale of which
in this state a tax is imposed by the law of this state. but this exemption shall
not apply to the sale of motor fuel on which a refund of the tax is allowable

- under djvision (A) of section 5735.14 of the Revised Code: and the tax
commissioner may deduct the amount of tax levied by- this section
applicable to the price of motor fuel when granting a refund of motor fuel
tax pursuant to division {A) of section 5735.14 of the Revised Corie and
shall cause the amount deducted to be paid into the general revenue tund of
this state: ' S

(7) Sales of nawral gas by a natural gas company. of water by a
water-works company. or of steam by a heating company. if in each case the
thing sold is delivered to consumers through pipes or conduits. and all sales
of communications services by a telephene-er telegraph company. all terms
as defined in section 3727.01 of the Revised Code, and sales of electricity
delivered through wires:

(8) Casual sales by a person. or auctioneer emploved directly by the
person to conduct such salés, except as to such sales of motor vehicles.
watercraft or outboard motors required to be titled under section 1548.06 of
the Revised Code. watercraft documented with the United States coast
guard. snowmobiles. and all-purpose vehicles as defined in section 4519.01
of the Revised Code: , _

(9) Sales of services or tangible personal property. other than motor
vehicles. mobile homes. and manufactured homes. by churches.
organizations exempt from taxation under section 301(c}3) of the Internal
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6359 Sales of personal computers. computer monitors, computer
keyboards, modems. and other peripheral computer equipment to an
individual who is licensed or certified to teach in an elementary or a
secondary school in this state for use by that individual in preparation for
teaching elementary or secondary school students:

t433(39) Sales to a professional racing team of any of the following:

(a} Motor racing vehicles:

(b) Repair services for motor racing vehicles:

(c) Irems of property that are attached to or incorporated in motor racing
vehicles. including engines. chassis. and all other components of the
vehicles. and all spare. replacement. and rebuilt parts or components of the
vehicles: except not including tires. consumable fluids, paint.  and
-accessories consisting of instrumentation sensors and related items added to
the vehicle to collect and transmit data by means of telemetry and other
forms of communication. '

+3(40) Sales of used manufactured homes and used mobile homes, as
defined in section 5739.0210 of the Revised Code. made on or after January
1. 2000: S

- #{41) Sales of tangible personal property and services to a provider
of electricity used or. consumed directly and primarily in generating.
transmitting. or distributing electricity for use by others. including property
that is or is to be incorporated into and will become a part of the consumer's
production. transmission. or distribution svstemt and that retains its
classification as tangible personal property after incorporation: fuel or power
used in the production. transmission. or distribution of electricity: and
tangible personal property and services used in the repair and maintenance
of the production. transmission. or distribution system. including only those
motor vehicles as are speeially designed and equipped for such use. The
exemption provided in this division shall be in lieu of all other exeopHons
exemptions in division tE¥2HBY43)a) of this section S730-84—efihe
Revised-Cede to which a provider of electricity may otherwise be entitled.
based on the use of the tangible personal property or service purchased in
generating. transmitting. or distributing electricity.

_ {42) Sales to a person providing services under division (BX3)s) of
section 3739.01 of the Revised Code of tansible personal_property and
services used directly and primarilyv in providine taxable services under that
section. - S

(43) Sales where the purpose of the purchaser is to ‘do any_of the
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following; : ,
" (a) To incorporate th_etintrans ed as a material or a part into
angl le ersonal 10 eIyt roduc or sale by manufacturing

ub t' ces th; lass €0 icallv as minerals. pn duction of crude oil
tural ga mming, a It re h iculnire, or icul ar 1r ctlv

: | 1 l 1 d :
the ex glora;!gn for, and prgducnon of, crude oil and_patural gas, fgr others

are_d ed enga tlv o ricu horticult an
icultur: expl rau for ucti de oil natu
This eraph does not exempt from "retail sale” or "sales at retail” the ale
ible al property t is to_be incotporated into a structure
improvement to rea! property. A "
To hold the thing transferred as_securi he omance of an
obligation of the vendor;
¢) To resell, hold, use, or consu thing transferred as evidenc
a contract of insurance: ,
d) To use e the thing directly in commerciai ing;
inc ¢ the thing transfe as a material or a part into, or to
[__consu the thing t ‘erred _directlv_ i roduction_ of,
magazmgs dxg;nbutegl_ as controlled circulation pubhcatmng,

) To use or_consume th I transferred in the roducti nd

prodgcuons Or repr: ggucnggs of written or graphic mattet;

use t e mo t sferred d cnbed in ection 3739, t)ll of th

be subj , the tax ir sed v this section:
i) To use ine transferred as qualified research and development
QQ-!!!.Q!BQH(' ' : : ’
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(1 To use or_consume the thing transferred Dnmanlv in stonnﬂ

. primarily dlstr;buted outsnde this state to retall stores of the person who

owns or controls the warehouse, dlstnbguon center. or similar facilitv, 1o
retat] stores of an affiliated group of which that person is a membgr, or by
1icans of direct m i

arketing. This division does not lv 10 or_vehicles

l - . 3 S - c . - .' - - -
5739.0]1 of the Revised Code and "direct markgtmg has lhe _same. neaning
as in division (B){36) of this section.

(k) _To use or consume the thine transferred to fulfi ll a contractual

obhoation 1ncurred by

5739.01 of the Revised Code;

{1} To use or consume the thine transferred in_the ngoducugn of a
newspaper for distribution to the public:

(m) . To use tangible personal propertv to perfornm a_serviee listed in
division (BX3) of section 3739.01 of the Revised Code. if the property is or
is_to be permanently transferred to the consuner of the service as an intecral
part of the performance of the service.

As used in dmsuon (B)(4.)) of l’hlS section, "thing" includes all
b)), and (e} of section 5739.01

of the Re\ ised Code.

(44) Sales  conducted throush a coin onerated device_that activates

vacuuwm _equipment or equipment that dispenses w ater, whether or not m

combination with soap or other cleaniny ave
the consumer's use on the premises in washing. clcanm Oor waxing a motor
vehicle, provided no other personal property or personal sgrvice is provided

as part, of the :mnsaguon '

instruments and interiors in_ and pai t for. " air raﬁ use imarilv_in_a
fractional aircraft ownership proeram. and sales of senvices Q[ the repair,
nodification. and maintenance of such aircraft. and machin ipme
and supplleg gnmanlv used tg provide those services.

46) Sal telecommunications service that is used directlv and
Dnmanh 10 Derform the funcuons of a call center. As used in this division,
"call center” means anv phvsical ]ocanon where_telephone calls are placed

Appr- 1 9¢
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