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IN THE COURT OF APPEALS OF OHIO .

SIXTH APPELLATE DISTRICT
WILLIAMS COUNTY
State of Ohio o  Court of Appeals No. WM-09-018
Appellee - ' Trial Court No. 09 CK 007
V.

. Martin T. Nagel _ DECISION AND JUDGMENT
| . _, .- o o NG 0 2010
Appellant ' - . Decided: - . JUN%
| | venn |
o Thomas A. Thompson, Williams 'COuhty Pfdsecﬁtiﬂg Attorney, for appeliee.

Paul H. Duggan, for appellant.
| | EEEE.
PIETRYKOWSKL, J.

RN {{[ 1} Defendant-appeliant, Martin Todd Nagel, appeals the October 26, 2009
. judgment of the Williams County Court of Common Pleas which, following a jury trial
. convicting him of rape and multiple counts of sexual battery, sentenced appellant to life

impféi,éonment. For the reasons that follow, we affirm the trial court's judgment.
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{42} On January 29, 2009, appellant was indicted on multiple counts of rape,
gross -eexual imposition, and sexual battery, The charges were alleged to have occurred
from 2001-2008, and involved appellant's live-in girlfriend's daughter ["A.\l\/."]1 who was
1.1 years old when the alleged incidents began. In 2008, the victim gave birth to
- appellant's child. On February 4,'2009, appellant entered a not guilty pleato all the
counts in the indictment. o |

- {913} OnJune 2, 2009, appellant filed a motion in limine to exclude all'eyidence
_ re_l_ating-t:ol the DNA sample proyided by appellant. Appellant ar‘gu.ed that becauee the
- DNA results were not relevant to Counts I through VIII, reference to the test r.e'sults. _
+, would be nrejudieial. Alternatively, appellant fileda motien to separate the n*ial. on
: Coun_l;s I through VIII; frern Counts IX and X. On June 29, .2009, the tnal eou_rt:-.denied_
bothmotions, N -

{1{ 4} On Iune 30 2009, appellant. filed a motion in limine to exclude all-eV1dence'

..relatmg to appellant‘s Aprrl l 2009 polygraph examination. Appellant argued that :

. .although-thepolygraph was strpulated to, hrs former counsel improperly agreed to

: -'-'multifaeeted confusing and misleading questions." The state opposed the rnol:ion | .

_'assernng the clear language of the stlpulatlon and argulng that the quesnons Were not
confusmg and were rev1ewed and agreed upon pr1or to tes’nng The Polygraph _

Agreement and St1pulat10n pr0v1ded 1n part

. 'Appellant and the girlfriend wed during the pendency of the charges.



{915} "S.The above-named polygraph examiner shall be permitted if called as a
witness by the State of Ohio or by the defendant to testify at any criminal trial * * * as an
‘expert’ regarding all aspects of the test administered, and such testimony shall be offe;ed
and received as evidence in the trial without objections of ény kind by any party to this
Agreement except as to the weight of evidence it is to be given Kokxw

{916} The polygraph test questi_oﬁs prov-ide.d: :

{97y "l. While iiving in the trailer on County Road E, did you permit or éHOW :
[A.W.]to fondlé your penis with her hénd? o |
- {918} .."2. While living in the tra»iler-on;County Road E, did you put your penis in -
[A.W.]'s mouth or vagina?

{1{ 93 - "3. While living in the house on County Road 9, d1d you knowmgly or-:
mtentmnally have sex w1th [AW.]? _

{1] 10} "4 Whﬂe living in the house on County Road A, dld you knowmgly of -
1nte.n_t10nall_y_ have sex with [A.W.]?” | | | |

{411 On July 22, 2009, the court denied the motion.

{912} On September 25, 2_00,9; four days before the commencement of the: .trial;:‘-: _
app_ql,-l_a;n.t filed a.motion requesting funds for_:a_-priifate;inivestigator;a;motionto- excludé s
.. references to .the.;-_&c_'c:user as "x-/ictini;'-’ and a ‘fnqutiorzl. -fbrwe'mergency funds for fees and to.
hire expert witnessés. Appellant 'also ﬁléd: -mo‘.tions-to.app-ear .erlt trial in civilian clofhiné o

- and without restraints. Further appellant ﬁled a motlon requcstmg a hearlng pursuant to |

.Daubem‘v Merrell Dow Pharmaceuticals, Inc (1993) 509 U.8. 579, argumg that the



methodology used in the polygraph examination was unreliable and led to "misleading
and unreliabl_e results.”

{1 13} The trial court denied appellant's motions for funds for a private
_investigator; to refrain from referring to the accuser as "','v:ictim;" and for funds to hire an
_expert witness. The court granted appellant's motions to appear in civilian clothing and -

] wiﬁhout_restraint;s. - The Daubert hearing was -held, out of the hearing of the jury, on the
-second day of trial prior to polygraph exaﬁinér Larry Silcox's testimony.
{914} On September 29, 2009, the trial commenced. A 'summary.of {hie evidence -

presented is as follows. Williams County Sheriff's Deputy Monicﬁ Herman testified that - -

- on.Qctober 22, 2008, she received a call from the Edgerton: Police Department about an

. a'll_::gécl rape/molestation case that reportedly eccurred bﬁtsidi’e of the Edgerton city limits.
_ ‘_I-)iepu.ty Herman stated that three femalés had delivered a letter that the vic.t.im,' AW, had -
S wrltten to.:h.erj éx—boyfrisend-explai.nin.g thdt she had been ﬁxblcs'ted '-.fr-o'm the ‘a-ge of 11,
- Herman briefly spoke with A:W.; A W..was '.’edgy" and just Wanted to get her son and
3 ~leave the area for the night. Deputy Herman werit to' A.Ws mothexl_'s'.- and appellant‘fsf '
:-_hoﬁs,e-"to pick up the child; according to -I—Ieri’.nan-,r appellant stated "thanks for rummg my .
plag:e;to- live™ and that he-was "tired of béiﬁg accused.” FHerman acknowledged that when* ~ ©*
- she spoke with A.W., she could only rémember'tﬁfee s’p.éci_ﬁcfill'lStancé.s of abuse.
G {ﬂzl_S}_,,,Wil;l_i,&ms'Cé;unty SheriffstD.eputy' Sh-aun‘Fqu testified that he spokewith ~* =+ ~7

appellant about the allegations. Appellant denied having a sexual relationship with A.W.



{9 16} Polygraph examiner, Larry Silcdx, testified that he conducted appellant's

April 1, 2009 polygraph examination. Silcox explained that the pre-test interview
includes a careful review of the test questions. Silcox stated appellant was asked four

_ _questiqns‘relating to various locations and sexual activities allegedly involving the |
victim. According to Silcox, appellant answers were deceptive as to three of the four

. -questi_ogg.; ~After reviewing the test results, appellant continued to deny engaging in
sexual contact with A.W..

. 4417} During cross-examination, Silcox was extensively qu'estioﬁed about the - -

fOrI-n_ofithesquestions. ‘Specifically, Silcox was asked about the compound nature of the -

- questions and. the fact that a polygraph examination requires a "yes" or "no™ answer, nota * =

- narrative answer. Silcox was also questioned about an article from the American -
- Polygraph Association which criticized the use of compound questions during a -
... polygraph examination: However, Silcox stressed that he reviewed the questions "ir

_detail" with appellant prior to the testing to make certain that he understood them. " -

~{§] 18} The parties entered intoa stipulation regarding the chain of custody, fe, - =~

: +the collection, storage and delivery, of the evidence obtainied: for DNA anal‘):%Si’s‘.v‘quiié* nort

- Cox, a forensic scientist at the Ohio Bureau of Criminal Identification and Ifivestigation,

- festified that she performed DNA tests on saliva swabs taken from appellant, dppellant's

SQ.IL_ AW, and A.W.'s child. Cox stated that her findings were that appellant could not oo R

~be excluded as the father of A.W.'s child. Statistically, the probability that appellant is

the child's father is 99.9999 per cent.

&



{919} A.W. testified that appellant moved in with her mother, sister, and brother
- when she was six months old. When A.W. was four years old, appellant's son moved in
with them. A.W. explained that she called appellant "dad" and that he was in charge of”
 the rulemaking and discipline of the children in the household. A.W. testified regarding
the dates and locations that the incidents took place. Typically, she could remember -

. da_t_es_;:only in relation to where they lived at the time.- A.W. testified that the incidents. -

- began when she was 10 years old and that they consisted of her placing her hand on - -
- appellant's penis, her mouth on appellant's penis, and sexual intercourse. Appellant"i’étISo's' :

put his mouth on her vagina; A.W. stated that this occurred approximately-five times: = -

o {9203 AW testified that during the years that she shared a bedroom with-hier = 7

.. sister, approximately one to two times per-month appellant would come into hér bedroom: -~ ~

. and take her to.the living room or his bedroom. They would then engage in the above-
mentioned sexual activity. .~ - ... oo

49213 AW, testified that in 2006, she had her-own bedroom and the incidents

.. .increased to three to four times per week. - A.W: testified that from fall 2007 through® .+~

- spring 2008, the incidents had-decreased because she was pregnant.. She stated-that -

- ‘appellant had intercourse with her the night before herlabor wasto be induced: . IS

v #ooof%22) During eross-examination, A.W. admitted that during the yeats ofthe =5 .7 .

- alleged:abuse, she never had any medical issues or repdrts from school that she had been . -

sleepy or lethargic during the day. A.W. also acknowledged that she could only -



remember a few specific instances of abuse; she later testified that she "blocked most of'it
out."

. {923} A.W. was also questioned regarding a possible motive to fabricate the
~ allegations. Appellant and A.W.'s mother wanted her to break up with a boyfriend with

-whom she was having a sexual relationship. . = - .

o o {9124} Appellant testified that he did not rape-or molest A.W. Appellatit:stated - =

‘that the only sexual contact he had with A.W. was when her son was conceived.

. .. According to appellant, he was asleep on the cotich and woke up being "stimulated" by =

- AW. Appellant admitted to having intercourse with A.W. and stated that he:was "very

wrong in not stopping.”:

L {925} Regarding the polygraph examination;-appellant stated that the questions: % = -

- were confusing and that he was not sure whether they were directed at where he was .~ +
living or-whether he had done certain sexual acts.

.. {926} During cross-examination, appellant agfeed.that- his girlfriend's children: - -

- ngO__lge‘d:tQ‘hiim;as a father figure. Appellant admitted that he never discussed with either =7 **

... the police.or the polygraph-examiner the. fact that he had a consensual-sexual Gotitact-with - = ="

- A W. Appellant explained-that he was being-accused of rape and molestation-arid -

L - vehemently denied those.charges. .

e AN 27} Appellant's wife and his son testified that they Wére-nevér aware of Ay e

. . suspicious activity between appellant and A.W. Appellant's son testified that from age 12

- through high school, he was consistently up around 3:00 a.m. to get something toeat.



Appellant's son did acknowledge that he was with his mother every other weekend and
half of the summer. |

. {928} Following the trial, the jury found appellant guilty of six of the ten counts
in-the indictment. Appellant was acquitted of two counts of rape and two counts of gross -
~-sexual imposition. Appellant was: convieted of ene count of rape and five courits of
sexual battery.
oo {9293 On October 26, 2009, appellant was sentenced to life imprisonment for
- -rape, and five years of imprisonment for each count'of'sexual battery. The sentences -
were ordered to be served consecutively.- Appellant was also designated a TierTII sex <
-offender. This appeal followed. -
- o {9 30)-Appellant now raises the followirg four assignments of error for our
- consideration: -
{€ 31}."L Trial courisel 'fof defendant/appellant provided ineffective aéSiSfance'é)f -
._counsel in violation of the Sixth Amendment to-the United States Constitutionand -

- Section 10, Article I, of the Oliio Constitution.. - . st

ey 491323 VL The trial court érred in‘denying the request 'of defendant/appeliant fora * =~

‘polygraph expert and emergeney funds. -~ vt o

oo 49333 VL The trial court erred by allowing the expert testimony of the polygraph S

operator for the State of Ohio following the Doubert hearing,
. {9134} "1V. The trial court erred by manifesting a bias in favor of the State of Ohio

and against defendant/appellant.” -



{4 35} In appellant's first assignndent of error he argues that his trial counsel was
ineffective by filing untimely pretrial motions, by failing to request that a juror be
removed for cause, by stipulating to the admission-of the DNA evidence, by failing to - -
object when the:victim testified that aia_pellant- "whipped" her with a belt and "smashed" -
énc_ycl.ppedias in her face, and by failing to object to testimony and evidence regarding:-
the polygraph examination.

.. {9136} At the outset we note that the standard for determining whether a-trial .- -

- attorney was ineffective requires appellant to show: (1) that the trial dttorney made errors

so egregious that the trial attorney was.not functioning as the “counsel” guarantéed - - -

appellant under the Sixth Amendment, and (2) that the deficient performance prejudiced’

appell'antfs;::dcfensg.'-Sz‘rz'ckl_andju.::Washingz‘on..(l'9f84)_; ‘466_1U.S‘..;6:768', 686-687,104 S.Ct. s - i =

- 2052, 80 L.Ed.2d 674. In essence, appellant must show that his trial, due to his attorney's

ineffectiveness, was so demonstrably urnfairthat there is a'reasonablé probability that the = -

.. result would have been-different absent his-attorney's deficient performance. Id.at 693. -

... {1 37} Furthermore, a court must be highly deferential” and "indulge a'strong - - R

.. presumption that counsel's:conduct falls within theé wide range of reasonable professional -~ &+ =

.. assistance" in reviewing a claim of ineffective assistance of counsel. Id. at 689; A

- .- properly licensed attorney in Ohio is presumed to execute his duties in‘an ethical and™ -+~ -

- competent manner. Stafe v. Hamblin (1988), 37 Ohio-St.3d 153, 155-156. Debatable

. strategic and tactical decisions may not form the basis of a claim for ineffective - .

 assistance of counsel. State v. Phillips (1995), 74 Ohio St.3d 72, 85. Even if the wisdém = -



of an approach is débatable, "debatable trial tactics” do not constitute ineffective

- assistance of counsel. State v. Clayton (1980), 62 Ohio St.2d 45, 48-49, Finally,

- reviewing courts must not use hindsight to second-guess trial strategy, and must keep in
- mind that different trial counsel will often defend the same case in different manners.

Strickland, supra at.689; State.v. Keenan (1998), 81 Ohio St.3d 133,152, -

. {138} Appellant first argues that trial counsel was ineffective by failing to file -~~~

timely pretrial motions. In support, appellant cites State v. Yates, 166 Ohio App.3d 19, . -

. 2006-Ohio-1424, where the court found that trial counsel was ineffective in-failing to - = *

.- timely file a motion to suppress. In Yates; the motion to suppress was orally made-on the - -~

-, date of trial. . It is undisputed that the information needed to file the motion was available -

. months prior fo trial. Id; at 9 7. The court specifically found that-had the motion been” -

timely filed, it would have been granted. Id. at §.10.. .

o= {939} Appellant contends that, as in Yates, trial counsel had.154.days fromhis. = o

entry of appearance until the start of the trial to. file motions for an investigator and for - -

.. emergency.funds to hire a polygraph expert. Appellant asserts.that this delay-cannot be -+ .~ -

-+ considered sound trial S_txategj&;f.: Although we agree that the motions were tardy, W e e e

cannot say that the delayed filing prejudiced appellant's defense.

A1 40} First, appellant's stated reason for requesting an investigator was to "look - = "

© =, . 1nto the circumstances surrounding the charged offenses * * *" Incordef to obtainan =~~~

. expert wilness at state expense, a defendant must demonstrate more than a mere

.. possibility that an expert will provide assistance. State v. Evans, 153 Ohio App.3d 226,

10.



2003-Ohio-3475, § 14, citing State v. Campbell (2000), 90 Ohio St.3d 320, 328. "Ata
minimum, the indigent defendant must present the trial judge with sufficient facts which

- will demonstrate a particularized need for the expert requested.” Evans, supra. Appellant
- clearly failed to demonstrate a particularized need for an investigator:

. {91 41} In addition, appellant failed to demonstrate such need with regard to a .

~polygraph expert, as discussed infra: Further, appellant's request for a medical and a
- behayioral expert were not supported by a showing of a particilarized need. .
- {142} Appellant next asserts that trial-counsel was-ineffective by failing to request -
~ that a potential juror be excused for cause.. Ctim.R. 24 provides that a juror may be =
. excused for cause where, inter alia, the juror"is possessed-of a state of mind evincing *
. enmity. or bias toward the defendant." However, no jur-.o'rffwifllt‘b'e dismissed: f’if’-the{'?éourt*

- 1s satisfied, from the examination of the juror or from other evidence, thatr the juror will
- render-an impaft.ial'l-Verdict AN

+49] 43} In. the present case, potential juror; S.E., indicated that her- daughter had: -

. been molested.by her stepbrother. S.E. stated that she did not know about the abusefor.~ = **

. several years; S.E: stated-that.fwi:‘shedathat she had known so she "could have protected: *

- herdaughter." S.E. did state that she hasno anger toward the stepson, that hewent '

- through counsehng and is now avery successful individual, - S.B. further stated that she = -

- would not-be "overly harsh" in judging appellant and that she would be able to" followmg o

the law and the judge's instructions.

1.



{9] 44} Upon review, we find that app-ella.nt"s trial counsel could have reasonably
presumned that S.E. would not have been.excused for cause. Counsel then used a

preemptory challenge to excuse her. Appellant has further failed to demonstrate how

- using a peremptory challenge to dismiss.S.E. prejudiced him.

- {145} Appeliant next contends that triat counsel was ineffective by agreeing to
- stipulate to the admission of the DNA evidence without requiring the state to prové the
~chain of custody.. We agree with the state's-contention that such a stipulation could have -
. reasonably been tactical in nature. ‘The DNA evidence was a key piece of evidence; one -

. -..which appellant tried to bar fromr the trial by filing-a motion in limine. Ttis likely that* "

.+, trial.counsel did not wish to belabor or prolong the testimony regarding the DNA testand -

itsresults. .

o ... {9 46} Next, appellant argues that trial counsel was ineffective by failing:to object -~~~ = -

- to AW!'s testimony that on two occasions appellant whipped her with a belt and 6hone <+

. .- 0ccasion he "smashed" encyclopedias in her face. Appellant contends that the testimony-

Was 'highly prejudicial" and not relevant to the charges.: We disagree. *As thestate - .-

- correctly notes; the. sexual.battery counts:required the state to'prove: thatiappé'llant"‘ﬁvaél‘a- S

. person"in loco parentis” with A.W. Thus; appellant was questioned regarding whether *

« . .she referred to appellant as "dad" and whathis role was:in runiiing the household;. -7 -+

.. - including discipline.” Further, as to the rape counts, the state was required to prove that =* <

. appellant forced A.W. to submit to sexual conduct by force or threat of force. Thus,

-appellant’s method of discipline was relevant to A.W.'s perception of the alleged events.

12,



{4147} Finally, appellant lists multiple additional instances of alleged ineffective
assistance of counsel, including: failing to object to "opinion" testimony of the polygraph ~
expert; failing to object to the admission of the polygraph charts that cbunsel had not .-
- received prior to trial; failing to object to the report prepared after the polygraph

. examination; and failing to object when the DNA stipulation was read into the-record. -

{4 48} Regarding the polygraph expert, as set forth supra, the stipulation clearly -+~

- ..provided for the admission of his testimony. Further, 2 Daubert hearing was held priot to -

. Silcox's testimony. The polygraph charts and report were also a part of the stipulation. -

o Lastly, the:DNA stipulation had been signed by the parties and discussed in‘detail. = . - -+

. Counselz,was not ineffective for failing to objectito.the above evidence. - - -t -
e {9493 B,ased.or-l the foregoing, we find that, even assuming trial counsel'made any

- .errors, the errors did not prejudice. appellant. Counsel clearly represented appellant as.. -

- _':_-_‘Vi;g_orous;lyl._asst_sib_le-.-- In fact, appellant was:acquitted of four of the ten cotints in the' .+ . o

- indictment. Appellant's first assignment of error is not well-taken. -

et o+ 497503 In appellant's second-assignment of errer, he argues that the trial cort erred:

+.. - when-it denied appellant's. motion for a polygraph expett-and emergency funds. - &0 ©

o o481 "[D]ue pr_o.cgss, as guaranteed by. the Fifth and Fourteenth Ameridmientsto .=~ -7+

- the United States Constitution and Section 16; Article I of the Ohio. Constitution, requires: -

. that an indigent criminal defendant be provided:funds to obtain expert assistanice at state -~

expense only where the trial court finds, in the exercise of its sound discretion, that the.

- defendant has made a particularized showing (1) of a reasonable probability that the

13.



requested expert would aid in his defense, and (2) that denial of the requested expert
assistance would result in an unfair trial." State v. Mason (1998), 82 Ohio St.3d 144,
150.

{952} In his motion, appellant argues that a polygraph expert was necessary in -

- order to. dispute the complex nature of the questions.: Appellant asserted that an expert

- was required to-"adequately: challenge the test and call the test results into que'stion:i-* $
*'..” B .-
o {9 53} At the conclusion of the Daubert hearing; the tiial court stated that it wotld -

give trial counsel substantial leeway duririg the cross-examination of Mr. Silcox to:* &

~ - .Question him regarding the compound nature of the questions.” Counsel was even™ =+ =7

- p_efm__ijc};ed to introduce and question Silcox regarding a learned treatise. Appellant has ot '~

... demonstrated that an expert witness would have provided any additional assistance. =~ -
- ~Further; as stated above,the motion-was filed- just days'before trial.

- {4 54} Based on the foregoing, we find that the trial court did not abuse its -

.~ discretion when it denied appellant's:métion: for firids -toéobtainfa‘p'olygraph«expe"rtk"5"‘2'3"-5“-- N

- Appellant's second assignment of error is not well-taken: -~ .«

ot 4955 T appellant's third assignment of error; he:contends that the trial court erred =+
. by allowing the:state to present the expert testimony of the polygraph operator following

- the-Daubert hearing. We first note:that a trial court's-ruling t6-admit or to excluds. =+ «

. evidence will not be reversed on appeal absent an abuse of discretion. State v. Sage .

+(1987),31 Ohio-St.3d 173, 182; State v. Smith, 6th Dist. No. L-05-1350, 2007-Ohio= "

14.



5592, 1 43. ""[Albuse of discretion" connotes more than an error of law or judgment; it
implies that the court's attitude is unreasonable, arbitrary or unconscionable:™ Blakemore
- v. Blakemore (1983), 5 Ohio St.3d 217, 219, quoting State v. Adams (1980), 62 Ohio
St.2d 151, 157.

- {9156} In Miller v. Bike Athletic Co.-( 1.99_8-),-..80 Ohio St:3d 607, the Supreme Court .~~~
- of Ohio adopted the Daubert analysis stating: "
.. {157} "In evaluating the reliability of scientific evidence, several factors are to be
. considered: (1) whether the theory ortechniqué has been tested, (2) whether it has been

- subjected to peer review, (3) whether there is a known:or-potential rate of error; and (4): -

~ whether the methodology has gained general acceptance.-Although these factors may aid = = -

.= Indetermining reliability, the inquiry is flexible. ,Théf focus is 'solely on-principles and.

.. methodology, not on the conclusions that they generate.'" .1d. at 611-612.. (Citationsto- . .-
' Daubert omitted.). - .-

... - {4 58} First, as quoted above, the parties entered into.a stipulation that Mr. Silcox

o was permitted to be'called as an expert witness by the state 6f Ohio.- Such stipulation is .+

eXpresslyprovided for in State v..Souel (1978), 53 Ohio St.2d 123. . -

i {9139} During the Daubert hearing, state's exhibit No, 14, Larry Silcox's . 7. v 2o

-+ curriculum vitae, was submitted to the court for review: . Mr. Silcox proceeded to testify =~ -

- regarding the methodology used during a:polygraph examination: The court specifically . - -

asked Silcox whether his testing procedures followed and implemented "the most current

15.



and up-to-date steps and techniques to insure the highest possible accuracy.” Silcox
responded affirmatively.

- {] 603 Based on the foregoing, we cannot say that the trial court erred when it
permitted Mr. Silcox to testify. The reliability of the testiﬁg procedure was established.
Whether or not the results were accurate was an issue to explore during trial.- Appellant's
third assignment of error is not well-taken. ~ . =

{4] 61} Appellant's fourth and final assignment of error asserts that the trial court
._cnOneously-, demonstrated a bias.in favor of the state dirring trial. Pursuant to EvidR:

- 611(A), the trial.court has discretion incontrolling the flow of the trial, in_.clu'_diﬁg the = -

.. "mode and- order of interrogating witnesses and presenting evidence so as to (I) make the = -

- interrogation and presentation,_effccj:ive- forthe ascertainment of the truth, (2) aveid’ - -

needless, consumption of time, and (3) protect witnesses from harassment or undue -
- embarrassment." Further, during a jury trial, a court must maintain the appearance-of = "

impartiality. Mentor-on-the-Lake v. Giffin (1995), 105 Ohio App.3d 441, 449.

coeve o {9623 Because the trial'court has-the:authority to-control:the flow of trialyan- - 7 i

.. appellate court will not reverse on issues relating to the court's actions during trial absent* =~

an:abuse of discretion. .Id. at448.: Moreover, the failure to.objeet to such alleged errors © 4 -

-+ waives all. but plain error: State v. Watson; 3d Dist. No..14-09-01,.2009-Ohio-6713 S R

. git_ing;Stq-te- v.-Johnson:(1999),:134 Ohio App.3d:586,.:590. '"Notice ofpla_in*er'ror.:undef-*- SR

Crim.R. 52(B) is to be taken with the utmost caution, under exceptional circumstances

-and only to prevent a manifest miscarriage of justice." State v. Long (1978), 53 Ohio

16.



St.2d 91, paragraph three of the syllabus; State v. Witcher, 6th Dist. No. L-06-103 9,
2007-Ohio-3960, § 32.

{9 63} In the present case, appe.llant objects to several dialogues that took place
~ during trial. We will examiﬁe each in turn.
{11 64} During voir dire, the following exchanges occurred:

-« {165} "[Mr. Maassel:] Dr. Brown; what would happen if somebody accused you -

of'a crime?. How would you react to somethirig like that?- Something that in your mind =~ -+

know that—
{9 66} "Mr. Brown: IfI did the crime I would plead guilty. .
+ {467} "Mr. Maassel: Butin your mind if yowknow that things; that you were

. innocent and if the facts alleged were just terrible — and-1-don't mean to single’ you out, szr

oo {9 68}."The court: Every defendant who appéars- in this courtroom; regardless of © '+

. whether they are ultimately innocent or-ultimately guilty, have an absolute right to-have
_ representation by counsel,

- {§1:69}. "And, Mr. Maassel will not be testifying in this case, nor will any-of the v

- lawyers be téstifying in this case as'a witness. .-

{7 70} "Now let's proceed on to the next topic.” -« .-

{971} Next, the following exc¢hange occurred:.: -+

17.



{9 72} "Mr. Conklin: All I needed to discuss was the very last question, did I want
my clone up here [in the jury box] if I'm over there [at the defense table]. And it would
be no.

{1{ 73} "Mr. Maassel: And why is that?

. {974} "Mr. Conklin: Cause if I'm guilty I-wouldn't want to .meet me out by the car. -

IfI'm puilty.

{8 75} "The court: It was your question Mr. Maassel!" -

{9 76} Reviewing these two exchanges, we cannot say that the court expressed any

- improper-bias. In the first instance, the irial court was merely stressing that the defendant

- had the right to'counsel, that trial counsel's statement was not testimony, and that counsel -+ - = -
g _ y

... did not-have the right to testify in the-matter: Next, the court W‘;:is: co‘mmcnting onthe = . 0t
- _potential juror’s response to counsel's question posed to all jurors as.to whether they . -
iwould feel comfortable if they were a juror in & trial against him or-herself. ‘Admittédly,~ +
~ it was an odd question. . . | |

e {477} Next, appellant disputes vatious comments.madé by the trial court during -

-+ the Daubert hearing. We first note that the hearing:was held-outside of the presence of:: ==+~

. the jury. The court does express that the jury-was waiting for the trial to resume for the =~ = =

-day and that the court wanted to move the heating along.- This certainly falls within™ = - == =

.+ BvidR. 611. The trial court also indicated that it-uriderstood the compound question”- - ™

issue and that it would give trial counsel substantial leeway during cross-examination of

Mr. Silcox.

18.



{4 78} Appellant cites to multiple instances where the trial court either asked

~ counsel to ask a question or aéked counsel whether what was stated was, in fact, a
question. . Again, from the context of thé testimony it appears that the court was simply
attempting to move the questioning along. The court also, on a few occasions, attempted
to'keep the questions on topic.- Appellant also complains about-a few instances where the
-state objected to testimony and the objection was sustained. Reviewing the transcript, the

trial court also sustained objections made by appellant's trial counsel.

o {9 79} After careful review of the entire trial transcript, we cannot say that the trial .- -

. court manifested any particular bias in:favor of the state and against appellant. In fact,

- during appellant's testimony he was permitted to answer questions in nearly:a narrative .~ - .- -

-+ form; Further, during the state's cross-examination of appellant; the court stated: "T. =~ - . =

. remind the jury, the defendant has a right not to speak and a right to remain silent."
. -..Accordingly, we find that appellant's fourth assignment of errorismnot well-taken.
. . 4% 80} On consideration whereof, we find that appellant was not prejudiéed-or .

.~ prevented from having a fair trial and the judgment of the Williams County Courtof 7" " -

- Common P.l-eas,is affirmed. Pursuant to App:R. 24,:appellant is ordered to pay the costs ™

of this appeal.

- JUDGMENT AFFIRMED. -
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State v, Nagel
WM-09-018

- A certified copy of this entry shall constltute the mandate pursuant to App R 27.
See also 6th Dist.Loc.App.R. 4.. : ,

.. Arlene Singer. I. .

L 'Mark L. Pietrykowski, J.

- Thomas J. Osowik. P.J. -
o CONCUR -

- This decision is subject to further editing by the Supreme Court of
. Ohio's Reporter of Decisions.. Parties interested in viewing the final reported . - -
- version are advised to visit the Ohio Supreme Court's web site at:
http://www .sconet.state:oh.us/rod/newpdf/?source=6. . i
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