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IN THE
SUPREME COURT OF OHIO

)
Columbus Southern Power Company ) Case No. 10-723

)
Appellant, ) )

v. )
)

The Public Utilities Commission of ) Appeal from the Public Utilities
Ohio ) Commission of Ohio

) Case No. 09-516-EL-AEC
Appellee. )

MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE

THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The Public Utilities Commission of Ohio (Commission) must facilitate the state's

effectiveness in the global economy. Ohio Rev. Code Ann. § 4928.02(N) (West 2010),

Appendix at 3-4. It has done so by providing a reduced electricity price for the Eramet

Marietta, Inc. (Eramet), a large energy user in the energy intensive, internationally

competitive ferromanganese business. A recent change in R.C. 4905.31 permits a

customer to ask the Commission for special treatment under a "reasonable arrangement".

Previously only a utility could make such a request. Eramet made such a filing and the

Commission approved a reasonable arrangement for Eramet, lowering its electricity costs

and hopefully allowing it to expand.



Unilaterally lowering a customer's electricity bill can impose costs and, although

it was not obligated to do so, the Commission ordered that the costs associated with the

reduced rates for Eramet be paid by other customers. This order makes Columbus

Southern Power Company (Appellant, CSP, or the company) whole.

Appellant is not satisfied. Appellant wants to be more than whole. Appellant

wants to be paid for a risk not bom. It wants to be paid for a risk that Eramet will buy its

power from another supplier. There is no such risk and nothing to be paid for. Appellant

wants something for nothing. The Commission rightly said "no" and it should be

affirmed.

STATEMENT OF THE FACTS AND CASE

On June 19, 2009, Eramet filed an application pursuant to R.C. 4905.31 seeking

approval of a reasonable arrangement with CSP. Eramet is in the highly competitive

ferromanganese business. It requires a long-term electricity supply with a predictable

price to allow the investment of $40 million, and perhaps much more, in the continuation

and potential expansion of its operations. Eramet's parent is an international corporation

with equivalent production facilities in other countries. Eramet's parent is able to make

new investments in Eramet Marietta or in its other operations. Eramet Marietta believes

that a favorably-priced, long-term electricity supply is necessary to attract the investment

by the parent. In the Matter of the Application of Eramet Marietta, Inc. for Approval of a

Reasonable Arrangement with Columbus Southern Power Company, PUCO Case No. 09-

516-EL-AEC (Opinion and Order at 2) (October 15, 2009), Appellant's Appendix at 32.

2 .



On August 5, 2009, a stipulation was submitted to the Commission recommending a res-

olution to the case under which Eramet would be served by CSP for ten years at a per-

centage discount from the otherwise applicable rates which discount was reduced each

year of the term. In exchange, Eramet committed to purchase power from CSP and to

make a $40 million investment in its facilities. In the Matter of the Application ofEramet

Marietta, Inc. for Approval of a Reasonable Arrangement with Columbus Southern

Power Company, PUCO Case No. 09-516-EL-AEC (Stipulation at 4-9) (August 5, 2009),

Appellant Supplement at 72-77. Appellant was not a signatory to the Stipulation. Hear-

ing was held on the application and the stipulation August 4 through the 14 with briefs

and reply briefs.

Having reviewed the record, the Commission issued an opinion and order mod-

ifying and approving the proposed reasonable arrangement. This step will increase the

likelihood that future investment and expansion will happen in Marietta, not in some

other country. Because the rates paid by Eramet are reduced under the reasonable

arrangement, the Commission unilaterally established a mechanism under which Appel-

lant is insulated from any potential harm. Appellant then initiated this appeal.

3



Proposition of Law No. I:

A consumer may unilaterally apply to the Commission for
approval of a reasonable arrangement with its electric
utility and the agreement of the electric utility is not
required. Ohio Rev. Code § 4905.31 (West 2010),
Appendix at 1-2.

Revised Code Section 4905.31 is the mechanism by which a specific consumer

may obtain service under different rates, terms or conditions than would otherwise be

applicable through the regular rates chargeable to other consumers. It is the means

through which an exception to the usual statutory limitations barring both special rates,

under Revised Code Section 4905.33, and charging other than scheduled rates, under

Revised Code Section 4905.32, can be obtained. The approval of the Commission must

be obtained and the utility schedules must be filed. For ninety-seven years only the util-

ity could ask the Commission to do this. In 2008 the General Assembly changed the

statute to allow mercantile consumers, not just utilities, to ask for unique treatment.

Although this is perfectly clear on the face of R.C. 4905.31, an historic discussion of the

section follows for the sake of completeness.

A. History

What is now R.C. 4905.31 has very old roots. It appears in the original Utilities

Act which first established utilities regulation in Ohio and created the Public Service

Commission of Ohio (whose name was later changed to the Public Utilities Commission

of Ohio). Its original form hardly changed over the years. As first adopted it provided:

4



Nothing in this act shall be taken to prohibit a public utility
from entering into any reasonable arrangement with its cus-
tomers, consumers, or employee for the division or distribu-
tion of its surplus profits or providing for a sliding scale of
charges or providing for a minimum charge for service to be
rendered, unless such minimum charge is made or prohibited
by the terms of the franchise, grant or ordinance under which
such public utility is operated, a classification of service
based upon the quantity used, the time when used, the pur-
pose for which used, the duration of use, and any other finan-
cial device that may be practicable or advantageous to the
parties interested. No such arrangement, sliding scale, mini-
mum charge, classification or device shall be lawful unless
the same shall be filed with and approved by the commission.
Every such public utility is required to conform its schedule
of rates, tolls and charges to such arrangement, sliding scale,
classification or other device. Every such arrangement, slid-
ing scale, minimum charge, classification or device shall be
under the supervision and regulation of the commission, and
subject to change, alteration or modification by the commis-
sion.

102 Laws of Ohio 549, Section 19, codified as Section 614-17 Ohio General Code (1911)

Appendix at 14. This language matches, with minor changes in format and phrasing, to

the statute as it was immediately before 2008.

Prior to the passage of SB 221 in 2008, the introductory section of R.C. 4905.31

provided:

Except as provided in section 4933.29 of the Revised Code,
Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923
of the Revised Code do not prohibit a public utility from fil-
ing a schedule or entering into any reasonable arrangement
with another public utility or with its customers, consumers,
or employees providing for ...

Further, the law provided that:

5



No such arrangement, sliding scale, minimum charge, classi-
fication, variable rate, or device is lawful unless it is filed
with and approved by the commission.

Having obtained the approval of the Commission:

Every such public utility is required to conform its schedules
of rates, tolls, and charges to such arrangement, sliding scale,
classification, or other device, and where variable rates are
provided for in any such schedule or arrangement, the cost
data or factors upon which such rates are based and fixed
shall be filed with the commission in such form and at such
times as the commission directs.

Thus the statutory process before SB 3 was quite clear. The utility proposed an arrange-

ment, the Commission considered it, and the utility filed schedules to reflect whatever the

Commission ordered. This was the way that the section operated for decades. Then

things changed.

SB 221 amended the introductory language of R.C. 4905.31 to allow mercantile

customers to present proposed arrangements to the Commission for its consideration.

The changes are (with legislative notations maintained for clarity):

L`` ..,,'..t as provided in °"t:"" 4933. ...,.,,, .,70 of the Revised .,,
Chapters 4901., 4903., 4905., 4907., 4909., 4921., a*d 4923.,
4927.. 4928., and 4929. of the Revised Code do not prohibit a
public utility from filing a schedule or establishing or entering
into any reasonable arrangement with another public utility or
with one or more of its customers, consumers, or employees,
and do not prohibit a mercantile customer of an electric dis-
tribution utility as those terms are defined in section 4928.01
of the Revised Code or a group of those customers from

6



establishing a reasonable arrangement with that utility or
another public utility electric light company, providing for...

Ohio Rev. Code Ann. § 4905.31 (West 2010), Appendix at 1-2. Thus, it is apparent that

the General Assembly meant to give the mercantile customers the same ability that the

utility formerly had under R.C. 4905.31, the unilateral ability to make an application' for

the Commission's consideration.

Appellant argues that the phrase "reasonable arrangement with that utility"

requires the agreement of both sides. It does not. Filings under this section have always

been unilateral. Appellant's own filings with the Commission have always been uni-

lateral.Z Under the pre-SB 221 version of R.C. 4905.31 only the utility could file and it

filed unilaterally. SB 221 changed this so that customers could file as well. An exam-

ination of the statute makes this clear. It provides:

No such schedule or arrangement is lawful unless it is filed
with and approved by the commission pursuant to an appli-
cation that is submitted by the public utility or the mer-
cantile customer or group of mercantile customers of an
electric distribution utility and is posted on the commission's
docketing information system and is accessible through the
internet.

Ohio Rev. Code Ann. § 4905.31 (West 2010) (emphasis added), Appendix at 1-2. If the

General Assembly had meant that there had to be agreement between the utility and the

2

It is recognized that the Commission directs the creation of a contract to
memorialize the reasonable arrangement after approval. The point here is that there need
be no a priori agreement.

See, PUCO case Nos.01-1473-EL-AEC, 07-860-EL-AEC, 00-858-EL-AEC, and
00-855-EL-AEC.
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customer, it would have required a joint application. It didn't. In fact it did the contrary.

The statute quite clearly refers to the application being filed by either "...the public utility

or the mercantile customer...."

Appellant's sister company Ohio Power Company3 even used the pre-SB 221 ver-

sion of the statute to try to cancel contracts without the approval of the counter-parties.

See, City of Canton v. Pub. Util. Comm'n, 63 Ohio St. 2d 76, 77 (1980), for a discussion

of PUCO Case No. 75-161-EL-SLF where this occurred. This application was strongly

opposed by the counter-parties to the contracts and was not done with their approval.

While the request was denied by the Commission, it was for a failure of proof not

because of any lack of authority to proceed. Clearly agreement is not required. It was

not required of the utility before the 2008 amendment and the 2008 amendment put the

mercantile customer in the utility's position. Therefore the mercantile customer is not

required to obtain agreement before filing with the Commission under R.C. 4905.31.

B. R.C. 4905.31 authorizes reasonable arrangements.

Appellant's error arises from confusing "reasonable arrangement" with "contract".

Appellant believes that this section deals only with contracts, specifically bilateral con-

tracts. It says that you cannot have a bilateral contract without agreement of the signa-

tories. Whether or not Appellant is right about contracts, the section does not deal with

contracts. In fact, the term is not used in the statute. The statute deals with reasonable

3 Both Columbus Southern Power Company and Ohio Power Company are wholly
owned affiliates of American Electric Power.
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arrangements, a much broader term. The use of the term is not accidental. While a con-

tract is one sort of arrangement, there are many arrangements that are not contracts.

Although the section has generally been applied in situations where a bilateral contract

was proposed, there is no such limitation in it. There is no basis on which to believe that

a "reasonable arrangement" requires mutual assent. Indeed, agreement is meaningless

because reasonable arrangements are subject to "...change, alteration, or modification by

the Commission" at any time which means the Commission could order a different

arrangement than had been agreed.

A much better way to think of the "reasonable arrangement' under R.C. 4905.31

is, not that it is a contract, but rather that it is a tariff applicable to only one customer.

Reasonable arrangements have to be approved by the Commission, included within the

other tariffs of the utility, and are subject to continuing oversight and unilateral alteration

by the Commission. All of these are features of a tariff not a bilateral contract.4

C. The utility does not have a veto.

The statute provides that an applicant may propose "any other financial device that

may be practicable or advantageous to the parties interested." Ohio Rev. Code

§ 4905.31(E) (West 2010); Appendix at 1-2. Appellant would read this provision to

mean that the proposal must be advantageous to it. This is merely another way to argue

Reasonable arrangements are normally memorialized, as was done in the case
below, in a form denominated as a contract. This is done as an expedient. There is no
such legal requirement. I

9



that the utility's consent to a reasonable arrangement must be obtained but this has

already been shown to be incorrect. Further the language of the statute says nothing of

the sort. It refers not to the customer, not to the utility, but rather to "the parties

interested." This phrasing is not accidental. The parties interested in these arrangements

are quite broad. Certainly in an economic development sense everyone in Ohio has an

interest in these arrangements. The Commission is directed by the General Assembly to

"facilitate the state's effectiveness in the global economy." Ohio Rev. Code

§ 4928.02(N) (West 2010), Appendix at 2-4. That is the driving force behind allowing

these arrangements at all. The other customers who may have to pay for the cost of the

arrangement have an interest. That is why Ohio Consumers' Counsel and Ohio Energy

Group were granted intervention in the case below. No one has a veto. The discretion is

left to the Commission to determine what should be approved.

Under the statute a reasonable arrangement is not even required to be "advanta-

geous". The requirement is that the reasonable arrangement be "practicable or advanta-

geous". Either will do. Thus even if Appellant were correct and the reasonable arrange-

ment was not advantageous to Appellant5, it would matter not one whit. The reasonable

arrangement is certainly practicable. It is functioning today.

5 As Appellant is being fully paid for providing its service, the Commission would
certainly view the reasonable arrangement as advantageous. While it would certainly be

more advantageous to Appellant to be paid the POLR charges as well, for who would not
want to be paid for work not done and risks not taken, full payment must be an

advantage.

10



D. Summary

The plain reading of R.C. 4905.31 as it exists currently shows that a customer can

unilaterally apply for a reasonable arrangement. The agreement of the utility is not

required. Just as the utility's agreement to a tariff which would apply to a class of cus-

tomers is not needed, its agreement is not needed for a tariff which applies to one cus-

tomer. It is for the Commission to determine whether the customer's proposal should be

approved, modified, or rejected. That is what happened in the case below. A customer

proposed, the Commission considered, but then modified, the proposal. This is what the

statute contemplates. This is what happened. The Commission should be affirmed.

Proposition of Law No. II:

There is no requirement that revenues not collected from
the customer involved in a reasonable arrangement be
collected from other ratepayers. Ohio Rev. Code Ann.
§ 4905.31 (West 2010), Appendix at 1-2.

An economic development arrangement, like the one approved in the case below,

typically includes a reduction in the rate charged to the customer involved below the rate

level which would otherwise have applied to that customer. That is the point of the

transaction, to allow the continuation or, as in this case, support the development, of the

customer's business through lower rates for electricity. The question then arises, what, if

anything, is to be done about the rates not charged? Despite Appellant's arguments to the

contrary, R.C. 4905.31 does not require the Commission to do anything regarding the

11



portion of the otherwise applicable rates which would not be charged. The statute is

clear. In the list of things that the Commission can approve, the section lists:

Any other financial device that may be practicable or advan-
tageous to the parties interested. In the case of a schedule or
arrangement concerning a public utility electric light com-
pany, such other financial device may include a device to
recover costs incurred in conjunction with any economic
development and job retention program of the utility
within its certified territory, including recovery of rev-
enue foregone as a result of any such program; any devel-
opment and implementation of peak demand reduction and
energy efficiency programs under section 4928.66 of the
Revised Code; any acquisition and deployment of advanced
metering, including the costs of any meters prematurely
retired as a result of the advanced metering implementation;
and compliance with any government mandate.

Ohio Rev. Code Ann. § 4905.31(E) (West 2010) (emphasis added), Appendix at 1-2.

Thus it is perfectly clear that the Commission can, as part of its order under R.C. 4905.31

approving a reasonable arrangement, create a mechanism to collect costs of that reason-

able arrangement including revenue foregone.6 The point of the discussion here is that

there is no obligation under R.C. 4905.31 that the Commission do anything regarding the

rates not collected from the customer served under the reasonable arrangement. The

authorization in subsection (E) is permissive. It says "may include", not "must include".

Thus it would have been statutorily valid for the Commission to have approved a reason-

able arrangement for Eramet without having made any provision allowing Appellant to

6 In fact, of course, the Commission did exactly this in the case below. It provided
a mechanism under which Appellant will recover all of its costs under this reasonable
arrangement. The crux of the dispute in this case is that Appellant and the Commission
measure this cost differently.
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collect any amount from other customers to pay Appellant for lowering the rates for

Eramet.

Appellant mistakenly believes that it is entitled to receive specific amounts from

all customers, reasoning that money it doesn't get from one customer it must get from

another. This is not now, and never was, the law. As discussed above, R.C. 4905.31

requires no adjustment at all. The reason for this is that the protection for the utility is

global, not customer-specific. There has never been a requirement that the utility be paid

any particular amount from any specific customer.

What the utility is entitled to is the overall opportunity to earn a reasonable return

on its investment used in providing the service to customers. This has been discussed by

the Court in many cases. Dayton Power and Light v. Pub. Util. Comm'n, 4 Ohio St. 3d

91 (1983); Ohio Edison v. Pub. Util. Comm'n, 63 Ohio St. 3d 555 (1983); Toledo Edison

v. Pub. Util. Comm'n, 12 Ohio St. 3d 143 (1984). Appellant has not argued, and could

not argue, that this Constitutional test has not been met. Indeed Appellant has not even

argued it is not earning a reasonable return on its regulated operations.

Because neither R.C. 4905.31 nor the Constitutional ban on confiscation requires

that the utility receive any specific amount on behalf of Eramet, Appellant has no legal

basis on which to complain about the Commission order.

13



A. Appellant is fully compensated.

Despite the lack of a legal requirement that it do so, the Commission did approve a

mechanism which allows Appellant to fully recover the costs of the reasonable arrange-

ment with Eramet. The entire differential between what Eramet pays Appellant and what

the rate that would otherwise have been applicable to a customer of the size of Eramet but

for the reasonable arrangement will be collected from other customers, except the rela-

tively small POLR component of the rate.

The reason for the exception is that the POLR component of the rate which would

otherwise have been charged to a customer with the usage of Eramet is not a cost of pro-

viding service to Eramet.' R.C. 4905.31(E) only allows a mechanism to recover costs of

the reasonable arrangements,

The POLR component of Appellant's rates exists to compensate for the possibility

that a standard service customer will leave the standard service and buy power from

another supplier, termed "migration risk". In the Matter of the Application of Columbus

Southern Power Company for Approval of an Electric Security Plan, PUCO Case No. 08-

917-EL-SSO (Opinion and Order at 38-40) (March 18, 2009), Appellant's Appendix at

131-3. Eramet, as a matter of fact, is not on Appellant's standard service offer. In the

Matter of the Application of Eramet Marietta, Inc. for Approval of a Reasonable

Arrangement with Columbus Southern Power Company, PUCO Case No. 09-516-EL-

AEC (Opinion and Order at 9) (October 15, 2009), Appellant's Appendix at 39. Not

7 Indeed, it is not a tosfaYaIl.
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being on the standard service offer, Eramet can not leave the Appellant's standard service

offer to buy power from another supplier. Eramet cannot even leave the reasonable

arrangement to buy power from another supplier, it has given up this ability. Id at 8-9,

Appellant's Appendix at 38-39. As it is impossibility for Eramet to leave to shop else-

where, it cannot return from that shopping. As a factual matter, Appellant will, as

regards its service to Eramet, not bear the risk for which the POLR charge was estab-

lished. Id. The POLR charge in the existing rates is imposed to compensate for the risks

that a customer will leave the utility's standard service to shop elsewhere. Eramet, how-

ever: (1) does not now receive standard offer service; (2) will not leave standard offer

service; and (3) will not purchase electricity from another supplier during the period of

the current rate plan. There is, therefore, no POLR risk. In the absence of a POLR risk,

there is nothing to compensate Appellant for. That is what the Commission's order

recognizes and it should be affirmed.

B. Offsets

Appellant argues that what the Commission has ordered is an offset of the lost

revenue and when the General Assembly meant to allow offsets of revenue recoveries, it

did so explicitly. R.C. 4905.31 includes no language authorizing an offset, so, in Appel-

lant's view, the Commission could not refuse to allow the collection of the POLR charge.

Appellant's reading of R.C. 4905.31 cannot be supported. As noted previously,

the section does not require lost revenues be recovered at all. To read the section as "lost
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revenues need not be recovered but, if they are, they must be recovered regardless of any

change in circumstance" makes no sense. Recovery of anything under the section is

dependent on that item being a "cost". In the Matter of the Application of Eramet

Marietta, Inc. for Approval of a Reasonable Arrangement with Columbus Southern

Power Company, PUCO Case No. 09-516-EL-AEC (Opinion and Order at 8-9) (October

15, 2009), Appellant's Appendix at 38-9. If other customers are going to have to pay for

something, that something must be real. It must bea cost. As discussed extensively

below, there are no POLR costs associated with Eramet as a result of the reasonable

arrangement. There is, therefore, nothing for the other customers to pay for, no cost to be

collected. If this is an offset, it is permitted by the statute.

C. Eramet will not shop before the end of the current
rate plan.

There can be no uncertainty. Eramet will not buy electricity from a supplier other

than the Appellant for at least the period of time that Appellant's current rate plan exists,

that is, until December 31, 2011. In the Matter of the Application of Eramet Marietta,

Inc. for Approval of a Reasonable Arrangement with Columbus Southern Power Com-

pany, PUCO Case No. 09-516-EL-AEC (Opinion and Order at 7-8) (October 15, 2009),

Appellant's Appendix at 37-38. That is the Commission's order. The POLR charge that

is a part of the current rate plan compensates Appellant for the risk that a standard service

customer will leave the standard service and buy electricity from another supplier. In the

Matter of the Application of Columbus Southern Power Company for Approval of an
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Electric Security Plan, PUCO Case No. 08-917-EL-SSO (Opinion and Order at 38-40)

(March 18, 2009), Appellant's Appendix at 131-3. Because Eramet cannot leave Appel-

lant's service, that is, it must buy from Appellant, Eramet cannot return to the standard

service offer. The risk, for which the POLR charge was intended to compensate, does not

exist as regards Eramet. Applying the charge as regards Eramet would have been, there-

fore, improper and the Commission did not apply the charge. Appellant's arguments to

the contrary notwithstanding, the conclusion is correct and inescapable.

Appellant argues that the Commission could change the terms of the reasonable

arrangement in the future, which could result in termination and shopping. There will be

no change in this reasonable arrangement during the period of time that the current ESP

plan is in effect. In the Matter of the Application of Eramet Marietta, Inc. for Approval

of a Reasonable Arrangement with Columbus Southern Power Company, PUCO Case

No. 09-516-EL-AEC (Opinion and Order at 7) (October 15, 2009), Appellant's Appendix

at 37. So, even if Appellant were correct (and it is not), no change to the reasonable

arrangement is possible during the period when the POLR charge is in effect. Even if

there were some change in the future beyond the period of time during which the POLR

charge exists, no change would occur until there had been notice, an opportunity for

hearing, a new Commission order, and a new possibility of appeal by any party that is

disgruntled by that new Commission decision.

Appellant describes several scenarios in which the reasonable arrangement might

terminate before its full term has run. Eramet could default, that is, simply not pay its
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bill. This risk has, of course, nothing to do with the appropriateness of the POLR charge.

If Eramet breached the contract as a tactic, an action for damages would exist. If Eramet

breached because it failed as a business enterprise, there would be no consumption for

which to bill. Neither possibility is relevant to the question at hand. Appellant notes that

Eramet could breach the terms by assigning the contract without authorization. This is

entirely artificial. Since assignment without agreement is a violation of the arrangement,

no sensible entity would ever be the counter-party. In the Matter of the Application of

Eramet Marietta, Inc. for Approval of a Reasonable Arrangement with Columbus

Southern Power Company, PUCO Case No. 09-516-EL-AEC (Contract at 2, ¶ 2) Appel-

lant Supplement at 61. Why would any entity enter such an agreement whose only possi-

ble outcome is to embroil it in litigation?

Finally the Appellant notes that Eramet could violate the capital investment com-

mitments included in the arrangement. Failing to make a required investment is not

shopping for another supplier and thus it has no bearing on the POLR risk. As noted by

the Commission, this sort of failure by Eramet would invoke the Commission's ongoing

oversight of the arrangement. In the Matter of the Application of Eramet Marietta, Inc.

for Approval of a Reasonable Arrangement with Columbus Southern Power Company,

PUCO Case No. 09-516-EL-AEC (Opinion and Order at 12) (October 15, 2009), Appel-

lant's Appendix at 42. Such oversight is necessary to assure that the interests of all those

interested, including the interests of the Appellant, are protected. If a fundamental pre-
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mise of the arrangement is breached, the Commission will act to rectify the situation.

This is a strength of the Commission order.

None of these scenarios has any bearing on appropriateness of the POLR charge.

As has been noted several times before, the POLR charge is to compensate Appellant for

the risk that a customer will buy electricity from another supplier. In the Matter of the

Application of Columbus Southern Power Company for Approval of an Electric Security

Plan, PUCO Case No. 08-917-EL-SSO (Opinion and Order at 38-40) (March 18, 2009),

Appellant's Appendix at 131-3. The risks Appellant identifies are not risks that Eramet

will buy from another supplier. There is no such risk.

D. Rates after the end of the current plan are

unknown.

While the term of the reasonable arrangement approved below is ten years, the

Commission only determined the recovery of the difference between the amount paid by

Eramet under the reasonable arrangement and the standard service offer for the period

that the current standard service offer will exist, that is, until December 31, 2011. In the

Matter of the Application of Eramet Marietta, Inc. for Approval of a Reasonable

Arrangement with Columbus Southern Power Company, PUCO Case No. 09-516-EL-

AEC (Opinion and Order at 7) (October 15, 2009), Appellant's Supplement at 37. The

reason that the Commission only looked to the first three years of the current plan is quite

obvious. Those are the only data that exist.
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It is impossible to know today what Appellant's rates will be on January 1, 2012

or how, if at all, POLR charges will be reflected in them. At that time, the current rate

plan will have ended by its own terms. What will replace it is not known. It could be a

second electric security plan approved by the Commission under R.C. 4928.143(C)(1). It

could be a modified version of the current plan if there is a rejection of the Commission's

order approving a second electric security plan under 4928.143(C)(2). It could be a

blended rate consisting of an auction result in part and changes to the current electric

security plan in part under R.C. 4928.142(D). There is simply no way to know today.

Because the structure of those future rates cannot be known today, it is impossible

to know which, if any, of the unknown and unknowable charges should be paid by other

customers. As this Court is well aware from the variety of appeals that it has seen from

the rate plans approved by the Commission in the past, these sorts of structures are very

complicated and individual for the specific utilities. It can't even be known if there

would be a.POLR charge to be discussed. In the Matter of the Application of Eramet

Marietta, Inc. for Approval of a Reasonable Arrangement with Columbus Southern

Power Company, PUCO Case No. 09-516-EL-AEC (Entry on Rehearing at 2-3) (March

24, 2010), Appellant's Supplement at 53-4. The POLR charge at issue in this case will

assuredly be gone at that time. Id,. The regulatory treatment of the differential between

what Eramet pays in the future and whatever some future standard service offer might be,

if there is a differential, must wait until that difference can be defined. Indeed, it may be
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possible that the entirety of the differential would be recoverable from other customers,

eliminating Appellant's concern.$

This does not place the Appellant in a "catch-22" position. It does not need to

wait ten years for a determination to be made. As part of the next rate plan (however it is

established) or in a separate proceeding, it will be necessary to determine the future

treatment of whatever differential might exist under that future plan. This controversy

must wait until the Commission makes actual determinations based on the situation as it

exists when the current plan ends. There is no practical alternative.

E. A reasonable arrangement by definition is different
than standard rates.

Appellant argues that the Commission's order approving the Eramet reasonable

arrangement violates the Commission order which established the standard service offer.

Rates for customers other than Eramet are set under the standard service offer. That an

order establishing a reasonable arrangement is different than the otherwise applicable

rates is not surprising. That is the point of the arrangement.

Appellant claims that in establishing the standard service offer which is included

in the Appellant's current rate plan, the Commission identified specific amounts of "rev-

enue requirement" sought to be recovered through the POLR charge also established in

that order. Appellant reasons that because the POLR charge will not be collected for the

8 This potential might well create an appeal from another party of course, but at
least there would be a real controversy to discuss.
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Eramet load, the revenue requirement set in the standard service offer order will not be

collected. Appellant sees this as a conflict which must be resolved in its favor. Appellant

is wrong.

The amount to be collected through the POLR charge did not arise arbitrarily. It

was the result of an analysis of the overall risk of customers going to another supplier, the

migration risk. This risk was represented by a specific amount of money, which the

Commission termed the revenue requirement associated with the POLR. In the Matter of

the Application of Columbus Southern Power Company for Approval of an Electric

Security Plan, PUCO Case No. 08-917-EL-SSO (Opinion and Order at 38-40) (March

18, 2009), Appellant's Appendix at 131-3. This amount was then spread across the body

of customers so that each customer would pay an amount reflecting its proportionate

share of the risk.

This is where the Appellant's confusion arises. It is entitled not to a specific

amount of money but rather to be compensated for a specific amount of risk. The Com-

mission order establishing the POLR charge was based on an analysis of all customers.

The order approving the reasonable arrangement changed the factual situation. Because

of the Commission order, the migration risk associated with Eramet dropped to zero. As

has been said many times, Eramet cannot buy electricity from another supplier. It can not

migrate. The amount of total risk to which Appellant is exposed has changed as a result

of the order approving the reasonable arrangement. Migration risk no longer exists. The

POLR charge is explicitly created to recompense Appellant for this risk and, as a result of
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the order below, it no longer exists as regards Eramet. That is why there is no conflict as

regards the POLR charge between the order which established the POLR charge and the

order approving the reasonable arrangement. In the first order, the Commission intended

to recompense the Appellant for its migration risk. As a result of the second order, the

total amount of migration risk faced by the Appellant has been reduced, and the Appel-

lant is still fully recompensed for the reduced level of risk borne. Adjusting a decision

for a change in circumstance is appropriate and that is what the Commission did.

F. Summary

R.C. 4905.31 does not require any recovery of monetary differentials between rea-

sonable arrangements approved under that section and any other rate treatment.

Although it was not required to do so, the Commission did authorize the differential

between the amounts paid by Eramet and the rates which would have been charged to a

customer of Eramet's size should be collected from other customers, with one exception.

The POLR charge which would be paid by other customers should not be recovered.

This POLR charge was created to repay Appellant for a specified risk which, as a result

of the reasonable arrangement, simply no longer exists as regards Eramet. Appellant is

fully compensated for this new, lower level of risk and has no basis on which to object.

It is the policy of this state to do the following throughout this
state: ... (B) Ensure the availability of unbundled and
comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options
they elect to meet their respective needs; (C) ensure the
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diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those
supplies and suppliers....

Ohio Rev. Code § 4928.02(B), (C) (West 2010), Appendix at 2. The General Assembly

has been very clear in its directives to the Commission regarding electric restructuring. It

has provided an extensive list of its policy requirements in Revised Code Section

4928.02. These policy directives are mandatory. Elyria Foundry v. Pub. Util. Comm'n,

114 Ohio St. 3d 305 (2007). The policy directives of concern here are the second and

third on the list, specifically:

It is the policy of this state to do the following throughout this
state :... (B) Ensure the availability of unbundled and
comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options
they elect to meet their respective needs; (C) ensure the
diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those
supplies and suppliers...

Ohio Rev. Code Ann. § 4928.02(B), (C) (West 2010), Appendix at 2. Fulfilling this

obligation was the Commission's duty in the case below and the Commission did so.

There is no need to guess the supplier, price, terms, conditions, and quality options

the consumer in this case, Eramet, has elected to meet its needs. Eramet has told us. In

the Matter of the Application of Eramet Marietta, Inc. for Approval of a Reasonable

Arrangement with Columbus Southern Power Company, PUCO Case No. 09-516-EL-

AEC (Entry on Rehearing at 3) (March 24, 2010), Appellant's Appendix at 54. Indeed

that is the purpose of the application in the case below. One of the terms sought was that
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the complementary obligations of AEP to supply and Eramet to purchase would continue

for 10 years. Id. Eramet will not shop for another supplier during the period of the

arrangement. In the Matter of the Application of Eramet Marietta, Inc. for Approval of a

Reasonable Arrangement with Columbus Southern Power Company, PUCO Case No. 09-

516-EL-AEC (Opinion and Order at 7) (October 15, 2009), Appellant's Appendix at 37.

This is Eramet's unilateral choice. Id. Approving this is giving the consumer exactly

what it wants as to the supplier and the terms of service. This complies quite literally

with the statutory policy.

Appellant argues that this violates some state policy in favor of competition. In

Appellant's view "competition" apparently means buying power from someone other

than the utility. This is entirely wrong-headed.

The policy of the state is not directed to forcing customers away from utility ser-

vice. The policy is to provide consumers with choices, and the tools needed to exercise

those choices, not to dictate how those choices will be exercised. In addition to Revised

Code Sections 4928.02(B) and (C) already discussed, the Commission is to help to pro-

vide consumers with information about the transmission and distribution systems to pro-

mote effective consumer choice. Ohio Rev. Code § 4928.02(E) (West 2010), Appendix

at 3. The Commission is to assure openness of the distribution system so that consumers

have the choice of providing their own generation. Ohio Rev. Code Ann. § 4928.02(F)

(West 2010), Appendix at 3. The entire thrust of the policy directives is toward letting

the consumer choose.
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Many of the choices available for consumers come from new participants, the

competitive retail electric service suppliers. Additionally two choices for consumers are

created by statute, specifically the standard service offer9 pursuant to Revised Code Sec-

tion 4928.141 and the new reasonable arrangement pursuant to Revised Code Section

4905.31. This consumer, Eramet, has made its choice. In the Matter of the Application

of Eramet Marietta, Inc. for Approval of a Reasonable Arrangement with Columbus

Southern Power Company,. PUCO Case No. 09-516-EL-AEC (Opinion and Order at 7)

(October 15, 2009), Appellant's Appendix at 37. This is in keeping with the policy of the

state.

It might be argued that Eramet should be denied its unilateral choice because its

choice not to buy from another supplier harms the competitive environment in Ohio.

There is no evidence in the record to support this.

Appellant argues that the term of Eramet's choice of service, ten years, is too long.

That such an arrangement ties up too large an amount of electricity demand for too long.

There is simply no basis for these objections. Any binding arrangement ties up electricity

demand for its term. That is the function of the arrangement. That this consumer

believes it needs supply assurance for a long period is hardly surprising given the

extremely energy intensive nature of the ferromanganese industry The Commission

9 The standard service offer itself can be provisioned in two ways, either an electric
security plan, or a market rate offer but the distinction is not important for the current

discussion.

26



found that there is no evidence in this record to indicate that tying Eramet's demand to

the Appellant will have any effect on other customers.

Because allowing the consumer to have its choice does not harm other consumers

and clearly advances the literal words of the express policy of the state by making the

consumer's choice of supply and supplier effective and providing the consumer with the

terms and conditions it elected, the Commission's order is reasonable and should be

affirmed.

CONCLUSION

The General Assembly meant to broaden the options available to electric custom-

ers by allowing large industrial users to petition the Commission to establish arrange-

ments for electric service unique to that customer. The General Assembly did this by

amending R.C. 4905.31, which previously had only allowed the utility to make filings, to

permit a customer to seek this sort of relief from the Commission unilaterally. Appellant

argues that the change in the law changed nothing, but its arguments do not reflect the

words of the amendment. In the case below, a large customer Eramet made this sort of

filing.

Eramet asked the Commission to approve a long-term arrangement under which

Eramet would exclusively buy power from Appellant for ten years. The Commission did

approve a ten-year agreement but ordered a different pricing mechanism for the power

sold. Although it did not have to do so, the Commission ordered that the amounts not

chargeable to Eramet would be recovered from other customers except for the POLR
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charge because, by virtue of the reasonable arrangement, there is no longer a POLR risk

associated with Eramet.

Appellant argues that the POLR charge should also be paid by other customers.

Its arguments are unavailing. Its statutory reading is incorrect. The order does not con-

flict with either statute or prior orders of the Commission. The statute only allows other

customers to pay for the costs associated with reasonable arrangements and there is no

POLR cost associated with the Eramet reasonable arrangement. Customers cannot be

forced to pay something for nothing.

Finally Appellant argues that a customer cannot waive its ability to buy electricity

from someone other than the utility. The law is entirely to the contrary. The Commis-

sion is to facilitate consumers in obtaining electricity from whom they want and under

terms that they want. That is exactly what the Commission did.

Having fulfilled its obligations under the law, the Commission's orders should be

affirmed.
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4905.31 Reasonable arrangements allowed - variable rate.

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927., 4928,, and 4929. of the
Revised Code do not prohibit a pubtic utility from filing a schedule or establishing or
entering into any reasonable arrangement with another public utility or with one or more
of its customers, consumers, or employees, and do not prohibit a mercantile customer of
an eleotric distribution utility as those terms are defined in section 4928.01 of the Revised
Code or a group of those customers from establishing a reasonable arrangement with that
utility or another publ{c utility electric light company, providing for any of the following:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates based upon stipulated
variations in cost as provided in the schedule or arrangement.

(C) A minimum charge for service to bc rendered unless such minirnam charge is made
or prohibited by the terms of the franchise, grant, or ordinance under which such public

utility is operated;

(D) A classification of service based upon the quantity used, the time when used, the
purpose for which used, the duration of use, and any other reasonable consideration;

(E) Any ottier financial device that may be practicable or advantageous to the parties
interested. In the case of a schedule or arrangement concerning a public utility electric
light company, such other financial device may include a device to recover costs incurred
in conjunction witb any economic development and job retention program of the utility
within its certified territory, including recovery of revenue foregone as a result of any
such program; any development and implementation of peak demand reduction and
energy efficiency programs under section 4928.56 of the Revised Code; any acquisition
and deployment of advanced mctering, including the costs of any meters prematurely
retired as a result of the advanced metering implementation; and compliance wiCh any
government mandate. No such schedule or atrangement is lawful unless it is filed with
and approved by the commission pursuant to an application that is submitted by the
public utility or the mereantile customer or group of inercan5le customers of an electric
distribution utility and is posted on the comnussion's docketing information system and
is accessible through the internet. Every such. public utility is required to conform its
schedules of rates, tolls, and charges to such arrangement, sliding scale, classification, or
other device, and where variable rates are provided for in any such schedule or
arrangement, the cost data or factors upon which such rates are based and fixed shall be
filed with the commission in such form and at such times as the commission directs.
Every such schedule or reasonable arrangement shall be under the supervision and
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regulation of the eonanission, and is subject to change, alteration, or modification by the
coimnission.

4905.32 Schedule rate collected.

No public utility shall charge, demand, exact, receive, or collect a different rate, rental,
toll, or oharge for any service rendered, or to be rendered, than that applicable to such
service as specified in its schedule filed with the public utilities commission which is in
effect at the t'ime. No public utility shall refund or remit directly or indirectly, any rate,
rental, toll, or charge so speci8ed, or any part thereof, or extend to any person, fnm; or
corporation, any rulo, regulation, privilege, or facility exeept such as are specified in such
schedule and regularly and unifortnly extended to all persons, firms, and corporations
under like circumstances for like, or substantially similar, service.

4905.33 Rebates, special rates, and free service probibited.

(A) No public utility shall directly or indirectly, or by any special rate, rebate, drawback,
or other device or method, charge, demand, colleot, or receive from any person, firm; or
corporation a greater or lesser compensation for any services rendered, or to be rendered,
except as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the
Revised Code, than it charges, demands, collects, ar receives from any other person, firm,
or corporation for doing a like and contemporaneous service under substantially the same
circumstances and conditions.

(B) No public utility shall furnish free service or service for less than actual cost for the
purpose of destroying competition.

4928.02 State policy.

It is the policy of this state to do the f(yllowing throughout this state :

k1',) Ersure the availability to consumers of adequate, reliable, safe, afficient,
nondiscriminatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that
provides consumers with the supplier, price, terms, conditions, and quality options they
elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effeetive
choices over the selection of those supplies and suppliers and by encouraging the
development of distributed and small generation facilities;



(D) Encourage innovation and market aecess for cost-effective supply- and demand-side
retail electric service including, but not limited to, demand-side management, time-
ditferentiated pricing, and implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation
of the transmission and distribution systems of electric utilities in order to promote both
effective customer choice of retail electric service and the development of performance
standards and targets for service quality for all consumers, including annual achievement
reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to
a customer-generator or owner of distributed generation, so that the customer-generator
or owner can market and deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets tln'ough the
development and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric
service, and vice versa, including by prohibiting the recovery of any generation-related
costs through distribution or transnussion rates;

(I) Ensure retail electric service consumers protection against unreasonable sales
praetices, market deficiencies, and tnarket power;

(J) Provide eoherent, transpaazent means of giving appropriate incentives to technologies
that can adapt success&tlly to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through
regular review and updating of administrative rules goveming critical issues such as, but
not limited to, interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the
iznplementation of any new advanced energy or renewable energy resource;

(M) Encourage the education of small business owners in this state regarding the use of,
and encourage the use of; energy efficiency programs and altemative energy resources in
their businesses;

(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy,
the commission shall consider rules as they apply to the costs of electric distribution



infrastructure, including, but not limited to, line extensions, for the purpose of
development in this state.

4928.141 Distribution utility to provide standard service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers;
on a comparable and nondiscriminatory basis within its certified territory, a standard
service offer of all competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric generation service. To
that end, the electria distribution utility shall apply to the public utilities commission to
establish the standard service offer in accordance with section 49 8.14 or 4928.143 of
the Revised Code and, at its discretion, may apply simultaneously under both sections,
except that the utility's first standard service offer application at minimum shall include a
filing under section 4928.143 of the Revised Code. Only a standard service offer
authorized in accordance with section 4928.142 or 4928.143 of the Revised Code, shall
serve as the utility's standard service offer for the purpose of compliance with this
section; and that standard service offer shall serve as the utility's default standard service
offer for the purpose of section 4928.1A of the Revised Code. Notwithstanding the
foregoing provision, the rate plan of an electric distribution utility shall continue for the
purpose of the utility's compliance with this division until a standard service offer is first
authorized under section 4928.142 or 492&.143 of the Revised Code, and, as applicable,
pursuant to division (D) af section 4928.143 of the Revised Code, any rate plan that
extends beyond December 31, 2008, shall continue to be in effect for the subject electric
distribution utility for the duration of the plan's term. A standard service offer under
section 4928.142 or 4928.143 of the Revised Code shall exclude any previously
authorized allowances for transition costs, with sueh exclusion being effective on and
after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or
4928.143 of the Revised Code, send written notice of the hearing to the electric
d9stribution utility, and publish notice in a newspaper of general circulation in eaeh
county in the utility's certified territary. The ccomm'tssion shall adopt rules regarding
filings under those sections.

4928.142 Standard generation service offer price - campetitive bidding.

(A) For the purpose of complying with sec6on 4928.141. of the Revised Code and subject
to division (D) of this section and, as applicable, subject to the rate plan requirement of
division (A) of section 4928.141 of the Revised Code, an electric distribution utility may
establish a standard service offer price for retail electric generation service that is
delivered to the utility under a market-rate offer.
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(1) The market-rate offer shall be determined through a competitive bidding process that
provides for all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer
the bidding, and ensure that the criteria specified in division (A)(1)(a) to (c) of this
section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or
winners. No generation supplier shall be prohibited from participating in thebrdding
process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary,
concerning the conduct of the competitive bidding process and the qualifications of
bidders, which rules shall foster supplier participation in the bidding process and shall be
consistent with the requirements of division (A)(i) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division
(A) of this section, the electric distribution utility shall file an application with the
commission. An electric distribution utility may file its application with the commission
prior to the effeative date of the commission rules required under division (A)(2) of this
section, and, as the commIssion determines necessary, the utility shall immediately
conform its filing to the rules upon their taking effect. An application under this division
shall detail the electric distribution utility's proposed compliance with the requirements
of division (A)(1) of this section and with commission rales under division (A)(2) of this
section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least
one regional transmission organization that has been approved by the federal energy
regulatory oonimission; or there otherwise is comparable and nondiscriminatory access to
the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor fanction and the
ability to tatce actions to identify and mitigate market power or the electric distribution
utility's market conduct; or a similar market monitoring function exists with
commensurate ability to identify and monitor market conditions and mitigate conduct
associated with the exercise of market power.
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(3) A published source of information is available publicly or through subscription that
identifies pricing information for traded electricity on- and off-peak energy products that
are contracts for delivery beginning at least two years from the date of the publication
and is updated on a regular basis. The commission shall initiate a proceeding and, within
ninety days after the application's filing date, shall determine by order whether the
electric distribution utility and its market-rate offer meet all af the foregoing
requirements. If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the
commission in the order shall direct the electric distribution utility regarding how any
deficiency may be remedied in a timely manner to the commission's satisfaction;
otherwise, the electric distribution utility shall withdraw the application. However, if such
remedy is made and the subsequent finding is positive and also if the electric distribution
utility made a simuitaneous filing under this section and section 4928.143 of the Revised
Code, the utility shall noYinitiate its competitive bid until at least one hundred fifty days
after the filing date of those applioations.

(C) Upon the completion of the competitive bidding process authorized by divisions (A)
and (B) of this section, including for the purpose of division (D) of this section, the
commission shall select the least-cost bid winner or winners of that process, and such
selected bid or bids, as prescribed as retail rates by the conunission, shall be the electric
distribution utility's standard service offer unless the commission, by order issued before
the third calendar day following the conclusion of the competiGve bidding process for the
market rate offer, determines that one or more of the following criteria were not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of
supply bid upon was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than
the electric distribution utility. All costs incurred by the electric distribution utility as a
result of or related to the competitive bidding process or to procuring generation service
to provide the standard service offer, including the costs of energy and capacity and the
costs of all other products and services procured as a result of the competitive bidding
process, shall be timely recovered through the standard service offer price, and, for that
purpose, the conunission shall approve a. reconciliation mechanism, other recovery
mechanism, or a combination of such mechanisms for the. utility.

(IS) The first application filed under this section by an electric distribution utility that, as
of July 31, 2008, direotly owns, in whole or in part, operating electric generating facilities
that had been used and useful in this state shall require that a portion of that utility's
standard service offer load for the first five years of the market rate offer be
competitively bid under division (A) of this section as follows: ten per cent of the load in
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year one, not more than twenty per cent in year two, thirty per centin year three, forty per
cent in year four, and fifty per cent in year five. Consistent with those percentages, the
conamission shall determine the actual percentages for each year of years one through
five. T'he standard service offer price for retail electric generation service under this first
applicatioti shall be a proportionate blend of the bid price and the generation service price
for the remaining standard service offer load, which latter price shall be equal to the
electric distribution utility's most recent standard service offer price, adjusted upward or
downward as the commission determines reasonable, relative to thejurlsdlctional portion
of any known and measurable changes from the level of any one or more of the following
costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's pradently incurred cost of fuel used to produce
electricity;

(2) Its prudently incurred purchased power costs;

(3) Its prudenUy incurred costs of satisfying the supply and demand portfolio
requirements of this state, including, but not limited to, renewable energy resource and
energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with
consideration of the derating of any facility associated with those costs. In making any
adjustment to the most recent standard service offer price on the basis of costs described
in division (D) af this section, the cornmission shall include the benefits that may become
available to the electric distribution utility as a result of or in connection with the costs
included in the adjustment, including, but not lunited to, the utility's receipt of emissions
eredits or its receipt of tax benefits or of other benefits, and, accordingly, the commission
may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. T'he commission shall also
determiue how such adjustments will affect the electric distribution utility's return on
connnon equity that may be achieved hy those adjustments. The commission shall not
apply its consideration of the return on common equity to reduce any adjustments
authorized under this division unless the adjustments will cause the eleatric distribution
utility to eam a rettirn on eonunon equity that is significantly in excess of the return on
common equity that is eamed by publiely traded companies; including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as
may be appropriate. The burden of proof for demonstrating that significantly excessive
carnings will not occur shall be on the electric distribution utility. Additionally, the
commission may adjust the electric distribution utility's most recent standard service
offer price by such just and reasonable amount that the commission determines necessary
to address any emergency that threatens the utility's financial integrity or to ensure that
the resulting revenue available to the utility for providing the standard service affer is not
so inadequate as to result, directly or indirectly, in a taking of property without



compensation pursuant to Section 19 of Article I, Obio Constitution. The electric
distribution utility has the burden of demonstrating that any adjustment to its most recent
standard service offer price is proper in accordance with this division. .

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this seetion, the eommission may alter
prospectively the proportions specified in that division to mitigate any effect of an abrupt
or significarit change in the electric distribution utility's standard service offer price that
would otherwise result in general or with respect to any rate group or ratc schedule but
for such alteration. Any such alteration shall be made not more often than annually, and
the commission shall not, by altering those proportions and in any event, including
because of the length of time, as authorized under division (C) of this section, taken to
approve the market rate offer, cause the duration of the blending period to exceed ten
years as counted frortt the effective date of the approved market rate offer. Additionally,
any such aiteration shall be limited to an alteration affecting. tlte prospective proportions
used during the blending period and shall not affect any blending proportion previously
approved and applied by the commission under this division.

(F) An electric distribution utility that has received commission approval of its first
application under division (C) of this section shall not, nor ever shall be authorized or
required by the commission to, file an application under section 4928.143 of the Revised
Code.

4928.143 Application for approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric
distribution utility niay file an application for public utilities conunission approval of an
electric security plan as prescribed under division (B) of this section. The utility may file
that application prior to the effective date of any rules the commission may adopt for the
purpose of this section, and, as the commission determines necessary, the utility
immediately shall conform its filing-to those nrles upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the
,contrary except division (D) of this section, divisions (I), (J), and (K) of section 4928.20

division (E) of section 4928.64 and section 4928.69 of the Revised Code:

(1) An elgctr'sc security plan shall include provisions relating to the supply and pricing of
electric generation service. In addition, if the proposed electric security plan has a term
longer than three years, it may include provisions in the plan to permit the contmission to
test the plan pursuant to division (E) of this section and any transitional conditions that
should be adopted by the commission if the commission terminates the plan as authorized
under that division.
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(2) Theplan may provide for or inclnde, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility,
provided the cost is prudently incurred: the cost of fuel used to generate the electricity
supplied under the offer; the cost of purchased power supplied under the offer, including
the cost of energy and capacity, and including purchased power acquired from an
affiliate; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric
distribution utility's cost of constructing an electric generating facility or fbr an
environmental expenditure for any electric generating facility of the electric distribution
utility, provided the cost is incurred or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work in progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or
ocGurrenee of the expenditure. No such allowance for generating facility construction
shall be authorized, however, unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Further, no sucb allowance shall be authorized unless the
facility's constraction was sourced through a competitive bid process, regarding which
process the commission may adopt rules. An allowance approved under division
(B)(2)(b) of this section shall be established as a nonbypassable surcharge for the life of
thefacili'ty.

(e)'Th.e establishment of a nonbypassable surcharge for the life of an eleetric generating
facility that is owned or operated by the electric distribution utility, was sourced through
a competitive bid process subject to any such rules as the commission adopts under
division (B)(2)(b) of this section, and is newly used and useful on or after January 1,
2009, which surcharge shall cover all costs of the utility specified in the application,
excluding costs recovered through a surcharge under division (B)(2)(b) of this section.
However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resourae planning projections
submitted by the electric distribution utility. Additionally, if a surcharge is authorized for
a facility pursuant to plan approval undcr division (C) of this section and as a condition of
the continuation of the surcharge, the electric distributiott utility shall dedicate to Ohio
consumers the capacity and energy and the rate associated with the cost of that facility.
Before the coitunission authorizes any surcharge pursuant to this division, it may
consider, as applicable, the effects of any deconnnissioning, deratings, and retirements.

(d) Terrns, conditions, or charges relating to linutations on customer shopping for retail
electric generation service, bypassabiliry, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
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including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer
price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of
earrying charges, of the utility's standard service offer price, which phase-in is authorized
in accordance with section 4928.144 of the Revised Code; and provisions for the
recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, inoluding provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to
the statndard service offer;

(h) Provisions regarding the utility's distribution service, including, without liinitation
and notwithstanding any provision of Title XLIX of the Revised Code to the contrary,
provisions regarding single issue ratemaking, a revenue decoupling mechanism or any
other incentive ratemaking, and provisions regarding distribution infrastructure and
modernization incentives for the electric distribution utility. The latter ritay include a
long-term energy delivery infrastructure modernisation plan for that utility or any plan
providing for the utility's recovery of costs, insluding lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of retuin on such infrastnrcture
modernization. As part of its deternunation as to whether to allow in an electric
distribution utility's electric security plan inclusion of any provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of the electric
distribution utility's distrlbution system and ensure that customers' and the electric
distribution utility's expectations are aligned and that the eleetric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its
distribution system.

(i) Provisions under which the electric distribution utility may implement economic
development, job retention, and energy efficiency programs, which provisions may
allocate program costs across all classes of customers of the utility and those of electric
distribution utilities in the same holding company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility.
The commission shall issue an order under this division for an initial application under
this section not laater than one hundred fifty days after the application's filing date and, for
any subsequent application by the utility under this section, not later than two hundred
seventy-five days after the application's filing date. Subject to division (D) of this
section, the commission by order shall approve or modify and approve an application

10



filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all otlier terms and conditions, including any deferrals
and any future recovery of deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under section 4928,14 2 of the Revised
Code. Additionally, if the commission so approves an application that contains a
surcharge under division (B)(2)(b) or (c) of this section, the connnission shall ensure that
the benefits derived for any purpose for which the surcharge is established are reserved
and made available to those that bear the surcharge. Otherwise, the commission by order
shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of
this section, the electric distribution utility may withdraw the application, thereby
terminating it, and may file a new standard service offer under this section or a standard
service offer under section 4928.142 of the Revised Code.

(b) If the utility tcrminates an application puxsuant to division (C)(2)(a) of this section or
if the conunission disapproves an application under division (C)(1) of this section; the
commission shall issue such order as is necessary to continue the provisions, terms, and
conditions of the utility's most recent standard service offer, along with any expected
increases or decreases in fuel costs from those contained in that offer, until a subsequent
offer is authorized pursuant to this section or section 4928,142 of the Revised Code,
respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
December 31, 2008, files an application under this section for the purpose of its
compliance with division (A) of section 4928:141 of the Itevised Code, that rate plan and
its tr,rms and conditions are hereby incorporated into its proposed electric security plan
and shall contiirue in effect until the date scheduled under the rate plan for its expiration,
and that portion of the electric security plan shall not be subject to commission approval
or disapproval under division (C) of this section, and the earnings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan.
However, that utility may include in its electric security plan under this section, and the
cotnmission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are
not being recovered imder the rate plan and that the utility incurs during that continuation
period to comply with section 4928..141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Code.

(&) If an electric security plan approved under division (C) of this section, except one
withdrawn by the utility as authorized under that division, has a term, exclusive of phase-
ins or deferrals, that exceeds three years from the effective date of the plan, the
commission shall test the plan in the fourth year, and if applicable, cvery fourth year
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thereafter, to determine whether the plan, including its then-existing pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals,
continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The commission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the
electric distribution urility with a return on common equity that is significantly in excess
of the return on common equity that is likely to be earned by publicly traded companies,
including utilities, that face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate. The burden of proof for
demonstrati.ng that signifieantly excessive eamings will not occur shall be on the electric
distribution utility. If the test results are in the negative or the commission finds that
continuation of the electric security plan will result in a return on equity that is
significantly in excess of the return on coznmon equity that is likely to be earned by
publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during
the balance of the plan, the commission may terminate the electric security pl.an, but not
until it shall havz provided interested parties with notice and an opportunity to be heard.
The commission may impose such conditions on the plan's termination as it considers
reasonable and necessary to accommodate the transition from an approved plan to the
more advantageous alternative. In the event of an electric security plan's termination
pursuant to this division, the commission shall permit the continued deferral and phase-in
of any amounts that occurred prior to that tertnination and the recovery of those amounts
as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this
section, the conunission shall consider, following the end of each annual period of the
plan, if any such adjustments resulted in excessive earnings as measured by whether the
eamed return on common equity of the electric distribution utility is significantly in
excess of the return on common equity that was earned during the same period by
publicly traded companies, including utilities, that face comparable business and fmaneial
risk, with such adjustments for capital structure as may be appropriate. Consideration also
shall be given to the capital requirements of future committed investments in this state.
The burden of proof for demonstrating that significantly excessive earnings did not occur
shall be on the electric distribution utility. If the commission finds that such adjustments,
in the aggregate, did r'esult in significantly excessive earnings, it shall require the electric
distribution utility to retum to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric
distribution utility shall have the right to terminate the plan and immediately file an
application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the same basis as specified in division (C)(2)(b)
of this section, and the commission shall pennit the contimied deferral and phase-in of
any amounts that occurred prior to that termination and the recovery of those amounts as
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contemplated under that electric security p1an. In making its determination of
significantly excessive eamings under this division, the commission shall not consider,
directly or indireetly; the revenue, expenses, or earnings of any affiliate or parent
company.
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oaes00abon,8¢nrga or rental, inEOrno pt tke time qhjeats
tnkee ai[ee¢ or ne sbarn upunTbe aohedufoe,x-lfiah ahatt
lfitve bam hed by a publio n0iit}i in votnPlinttue with ibo
aaqd)nphents of 9Aia oolq or by ord¢r of the carvmiesion,
exaept afuu tbirLy,daYS' netica to the oommYxalor, wbinh v^$Q,y°.`,^„p'k,1°'''
not+Ee sLall pleiuly yfata tlro.cbangex proposed to bo mxde
in Fho sohudql9 t7ren im ibree, ,wdibe lht,e 1rhe4 LiYe 4Apuge,
:roCq ¢hryrdq tM1;elusslfleotioG m rental &hell go iutn etf'ee1:; ,

es,s Bah daueosld, ox^by Eii ng anm^ e^tlat^itil^ery @n^y„
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