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I. INTRODUCTION

This appeal of Columbus Southern Power Company ("CSP" or "Company") focuses on its

dissatisfaction with the solution adopted by the Public Utilities Commission of Ohio ("PUCO" or

"Commission") in approving a "reasonable arrangement" between the Company and one of its

mercantile customers. The mercantile customer is Eramet Marietta Inc. ("Eramet"). The solution

adopted by the Commission was intended to assist Eramet, via an electricity discount, in obtaining

corporate approval to make further capital investments in its Marietta facilities while providing fair

compensation to CSP for the discount to Eramet. (CSP Appx. 32-33).

The Commission determined that in order to ensure that Eramet would make capital

improvements at its Marietta facility, it was necessary to grant Eramet a discount on the power bill

it would otherwise pay. The discount through 2011 is a reduced price that varies from the

otherwise applicable tariff rate. From 2012 through 2018 the discount is reflected as a percentage

off the tariff rate, with the discount declining each year. (CSP Appx. 34-35).

The electricity discount for Eramet approved by the Commission is being subsidized by

all of the remaining customers of the Company, including residential customers.l This direct

consumer subsidy ensures that the Company is receiving 100% of the revenues for services it

provides to Eramet, just as if Eramet had otherwise paid CSP's non-discounted standard tariff

rates.

1 CSP filed to collect 100% of the 2009 discounts from its customers for its reasonable
arrangements, including Eramet, in PUCO Case No. 09-1095-EL-EDR. Additionally, within the
context of that case CSP applied to set the 2010 economic development rider ("EDR") to collect
100% of the 2010 reasonable arrangement discounts from customers. The PUCO approved

CSP's request. See In the Matter of the Application of Columbus Southern Power Company and
Ohio Power Company to Adjust Their Economic Development Cost Recovery Rider Rates, Case

No. 09-1095-EL-EDR, Finding and Order (Jan. 7, 2010). (OCC Appx. 71). EDR rates of
10.52701 percent for CSP and 8.33091 percent are in effect currently and are being collected
from the Company's customers, compensating CSP for 100% of the discounts granted to Eramet.

1



Importantly however, the Commission precluded CSP from retaining revenues over and

above 100% of the Eramet discount. The PUCO found that "provider of last resort" ("POLR")

revenues collected from Eramet should offset customers' subsidy of the Eramet discount. CSP's

POLR charge, approved as a part of the Company's standard service offer,2 is a bypassable

charge3 intended to compensate for the risk that a customer may switch (shop) to a non-CSP

provider of generation when the market price of generation is below CSP's tariff rate. The

Commission found that since Eramet had committed to a ten-year exclusive contract with CSP,

Eramet had given up its right to switch to a competitor. (CSP Appx. 35-37, 53-54). Thus there

would be no risk to CSP that Eramet would switch to a competitor. (CSP Appx. 35-37, 53-54).

Accordingly, the Commission determined that rather than compensate CSP for a non-existent

risk and POLR services it would not need to provide, the Commission would instead require

Eramet to pay the POLR charge and credit the other CSP customers for those POLR revenues.4

Thus, CSP's remaining customers' subsidy of the Eramet discount is diminished by receiving

credits for POLR revenues paid by Eramet. CSP in turn was denied the right to collect windfall

revenues for POLR services that it would not need to provide. Nonetheless CSP is currently

receiving 100% of the revenues for services it provides to Eramet. The Commission's solution

2 See (CSP Appx. 131-133).

3 In the Order issued by the Commission modifying and approving the Companies' electric
security plan ("ESP"), the Commission ruled that the POLR rider shall be avoidable for those
customers who shop and agree to return at a market price and pay the market price of power
incurred by the Company to serve the returning customers. (CSP Appx. 133). The Company
had requested that the rider be non-bypassable.

' The costs of the Eramet discount are collected through CSP's economic development rider,
which is a non-bypassable rider that applies to all customers, including reasonable arrangement

customers.
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recognized that the ability of CSP's customers to fund the Eramet rate discount is not unlimited.5

The Commission's ruling limited the subsidy borne by CSP's other customers to 100% of the

discounted Eramet rates. This result holds CSP harmless, and protects customers from paying

windfall revenues to CSP for POLR services CSP does not have to provide. Allowing CSP to

retain POLR revenues from Eramet, when it does not provide POLR service to Eramet, would

have been an unreasonable result, the Commission concluded. On the other hand, reducing

customers' subsidy of the Eramet discount by crediting customers for POLR revenues collected

from Eramet was reasonable. It was so ordered by the PUCO. (CSP Appx. 133).

The POLR revenues credited to CSP customers to reduce their subsidy of the discount for

the Eramet contract are expected to be approximately $1.65 million per year, starting in 2010.

The credit is to apply only through the end of the Companies' current electric security plan

("ESP"), December 31, 2011. (CSP Appx. 37).

The discounting of CSP's rates for Eramet, even with the POLR revenue offset, still comes

at a hefty price to the remaining CSP customers. The discounted electric rates will cost the CSP

customers millions of dollars per year. Over three years, the discounted rates subsidized by CSP

customers for this one reasonable arrangement could reach $30 million 6 Thus, crediting other

customers for the POLR charges paid by Eramet lessens this subsidy over the next two years by

approximately $3.3 million.

5 (CSP Supp. 43).

6See Testimony of OCC Witness Ibrahim. (CSP Supp. 153).

3



However, if CSP prevails in this appeal, CSP will be able to pocket moneys collected from

Eramet for a POLR risk that it does not bear and POLR services it does not supply. CSP will be

recouping from customers 100% of the revenues from the discount, plus more.

CSP's objective in this appeal is to obtain these windfall revenues collected from a

customer who cannot shop. Hence, CSP challenges the PUCO's authority, under R.C. 4905.31, to

offset the POLR revenues associated with the reasonable arrangement. CSP argues that the POLR

revenues equate to "revenue foregone" referenced in R.C. 4905.31(E) under a utility's job

retention program. (CSP Brief at 13). According to CSP, the PUCO has no authority to deny the

Company "revenue foregone" under a reasonable arrangement. CSP also alleges that the ten-year

exclusive contract with Eramet violates the state's policy facilitating competition and encouraging

customer choice. (CSP Brief at 29-36). The Company disputes the Commission's finding that

there is no risk of Eramet shopping, erroneously averring that it is against the manifest weight of

the evidence. Finally, the Company contests the Commission's authority to require it to enter into

an "involuntary" contract that "causes harm to CSP's financial interests"7 (CSP Brief at 43-49).

The questions presented by this appeal are as follows:

1) Under Ohio law, a mercantile customer may obtain discounted electric rates to
further economic development, by establishing or entering into a reasonable
arrangement with a utility. The reasonable arrangement must be filed with and
approved by the PUCO. Does the PUCO have authority to determine the amount
of the discount that is to be funded by the utility's other customers?

2) Under S.B. 221, the General Assembly has established numerous state policies
including policies related to electric generation competition, customer choice, and
economic development. Does the PUCO run afoul of these policies by approving
a customer-proposed ten-year exclusive contract with a utility for the purpose of

retaining Ohio jobs?

7 OCC does not address this final claim in their Merit Brief. OCC chose to focus its brief on the
remaining issues. This should not be interpreted as acquiescence to CSP's position on this issue.
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3) The PUCO approved rates for customers under standard service offer tariffs.
Under these tariffs, customers are charged for imposing a risk for the utility
standing as a default provider of generation service. Does CSP's default service
provider charge (POLR) in its standard service offer tariff necessarily apply to a
customer who takes exclusive service from the utility under a reasonable

arrangement contract?

4) The PUCO has continuing jurisdiction over reasonable arrangements between a
utility and a mercantile customer. Any modifications or changes to a reasonable
arrangement requires notice and an opportunity to be heard. Do such procedures
create a risk that a mercantile customer will be permitted to shop during a utility's

three-year electric security plan ("ESP")?

U. STATEMENT OF FACTS AND CASE

On June 19, 2009, Eramet filed an application ("Application") in PUCO Case No. 09-

516-EL-AEC, to establish a reasonable arrangement with CSP for electric service to its

manganese alloy-producing facility in Marietta, Ohio. The purpose of the application was to

permit Eramet to secure a reliable supply of electricity with a reasonable, predictable price over a

term that would allow it to invest approximately $40 million to upgrade its Marietta facility.

CSP did not join Eramet in filing the application, but did move to intervene on July 1, 2009.

(CSP Supp. at 1). In addition to CSP, OCC and the Ohio Energy Group ("OEG") intervened in

the case and filed timely comments regarding Eramet's application. (CSP Supp. 203).

A hearing on the matter commenced on August 4, 2009, and concluded on August 14,

2009. At the hearing, witnesses testified on behalf of Eramet, CSP, OCC, and the PUCO Staff

("Staff'). During the course of the hearing, on August 5, 2009, Eramet and the Staff filed a Joint

Stipulation and Recommendation ("Stipulation"), proposing to resolve issues and concerns

related to Eramet's Application. The Commission approved the Stipulation, with modifications,

in its October 15, 2009 Opinion and Order ("Order"). (CSP Appx. 31).
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On November 13, 2009, CSP filed an application for rehearing pursuant to R.C. 4903.10,

alleging that the Order was unreasonable and unlawful based on eight assignments of error.

(CSP Appx. 67). On November 23, 2009, OCC and Ohio Energy Group ("OEG") jointly filed a

memorandum contra CSP's application for rehearing. (R. 43).

In its first assignment of error, CSP argued that the Commission's finding that Eramet

cannot shop through 2011 (when CSP's ESP expires) is contrary to the record evidence and

public policy, as codified in Ohio law. (CSP Appx. 69). CSP alleged in its second assignment of

error that evaluating whether Eramet can shop under the contract based on only three years of the

ten-year term is unreasonable and unlawful. (CSP Appx. 69). In its third assignment of error,

CSP contended that evaluating whether Eramet can shop under the three-year period during

which CSP's current provider of last resort ("POLR") charge has been authorized is

unreasonable and unlawful. (CSP Appx. 69).

As an initial matter, the Commission found that its decision of whether Eramet can shop

over the next three years is reasonable and appropriate. (CSP Appx. 53). The Commission

found that CSP's argument disregards the circumstances surrounding the arrangement. (CSP

Appx. 53). CSP has been authorized to assess POLR charges to its standard service offer

("SSO") customers only through December 31, 2011. The Commission focused on this period

because it has not determined whether the POLR risk will exist beyond 2011. (CSP Appx. 53-

54). Nor is it known whether the Company will apply for POLR as part of its future generation

rates. Accordingly, the Commission denied CSP's second and third assignments of error. (CSP

Appx, at 53-54). The Commission based its determination that Eramet cannot shop, in part, on

the fact that Eramet specifically chose CSP as its exclusive electric service provider for its

6



reasonable arrangement. In addition, the Commission relied on the testimony of Eramet witness

Bjorklund, who stated, "Eramet will not need to shop." (CSP Appx. at 54).

In its fourth assignment of error, CSP argued that the finding that there is not a risk that

Eramet will be permitted, to shop and then return to CSP is unreasonable and unlawful. (CSP

Appx. 69). CSP cited the Commission's continuing jurisdiction over the reasonable arrangement

as one source of that risk. (CSP Appx. 75-76). In CSP's view if the Commission has

jurisdiction to modify the contract, this creates a risk that Eramet can shop. Nonetheless, the

Commission found that its jurisdiction over the matter does not create a risk of shopping that

necessitates a POLR charge. It denied CSP's fourth assignment of error. (CSP Appx. at 56).

In its fifth and sixth assignments of error, CSP argued that the Commission's decision

requiring it to credit any POLR revenues paid by Eramet to CSP's customers is unreasonable

and unlawful. (CSP Appx. 69). The Commission responded that CSP had raised no new

arguments, reiterated its analysis in its Order, and concluded that it had the discretion to

determine whether CSP was entitled to collect the entire 100% discount plus POLR. (CSP

Appx. at 56). In rejecting each of CSP's rehearing arguments, the Commission relied on its

recent decision in the Ormet Case,8 noted that CSP will incur no costs for providing POLR

service, and held that CSP should credit any POLR charges paid by Eramet to CSP's economic

development rider to reduce the revenues recovered from other customers. (CSP Appx. at 56-

57).

In its seventh and eighth assignments of error, CSP argued that requiring it to enter into a

contract with Eramet that conforms to the Commission's Order reduces CSP's revenues and is

87n the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a
Unique Arrangement with Ohio Power Company and Columbus Southern Power Company,
PUCO Case No. 09-119-EL-AEC, Opinion and Order (July 15, 2009), affirmed in relevant part
by the PUCO's Entry on Rehearing issued Sept. 15, 2009.
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unreasonable and unlawful. (CSP Appx. 69). The Commission rejected CSP's arguments,

stating, "[I]f the General Assembly had intended on retaining the requirement that an electric

utility agree to a proposed reasonable arrangement, `there would have been no need * * * to

amend Section 4905.31, Revised Code, to authorize the filing of an application by a mercantile

customer" (CSP Appx. at 59-60).

In response to the Commission's Entry on Rehearing, CSP filed its Notice of Appeal on

April 26, 2010. (CSP Appx. 26). OCC moved to intervene as an Appellee in this case. Its

intervention was granted on July 22, 2010.

III. STANDARD OF REVIEW

R.C. 4903.13 (CSP Appx. 1) governs this Court's review of PUCO Orders. It provides in

pertinent part: "A final order made by the public utilities commission shall be reversed, vacated,

or modified by the supreme court on appeal, if, upon consideration of the record, such court is of

the opinion that such order was unlawful or unreasonable***." The Court has interpreted this

standard as one turning upon whether the issue presents a question of law or a question of fact.

As to questions of fact, the Court has held that it will not reverse the PUCO unless the

PUCO's findings are manifestly against the weight of the evidence and are so clearly

unsupported by the record as to show misapprehension, mistake, or willful disregard of duty.9

This standard should be applied to CSP's Proposition of Law No. III. CSP's Proposition of Law

9 Cleveland Elec. Illuminating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 330 N.E.2d 1,
18 of the syllabus, writ of certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46 L.Ed.302,
appeal after remand (1976), 46 Ohio St.2d 105, 75 0.O.2d 172, 346 N.E.2d 778.
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No. III avers that the PUCO's finding that there is no risk of Eramet shopping is against the

"manifest weight of the record." (CSP Brief at 36-42).

Questions of law, such as those raised by CSP's Propositions of Law Nos. I, II, and IV

are held to a different standard of review. Legal issues are subject to more intensive examination

than questions of fact-such issues are subject to complete and independent review.10 But this

does not prevent the Court from acknowledging and utilizing the specialized expertise of the

PUCO in interpreting the law.11 Reliance on the PUCO's expertise is particularly appropriate

where there are highly specialized issues and its expertise would be of assistance 12 in discerning

the presumed intent of the General Assembly.

With these standards of review in mind, the Court must consider and resolve the errors

alleged by CSP.

IV. ARGUMENT

Under Ohio law, a mercantile customer may obtain discounted electric rates in order to
retain jobs, by establishing or entering into a reasonable arrangement with a utility. The
reasonable arrangement must be filed with and approved by the PUCO. Does the PUCO
have authority to determine the amount of the discount that is to be funded by the utility's

other customers? YES.

10 Ohio Edison Co. v. Pub. Util. Comm. (1997), 78 Ohio St.3d 466, 469, 678 N.E.2d 922.

11 See Office of Consumers' Counsel v. Pub. Util. Comm. (1979), 58 Ohio St.2d 108, 110, 12

0.0.3d 115, 388 N.E.2d 1370.

12 See Consumers Counsel v. Pub. Util. Comm.,117 Ohio St.3d 289, 2008-Ohio-860, 883 N.E.2d

1025, 128 (where the Court deferred to the PUCO's expertise in deciding the most effective
means of implementing the legislature's intent in H.B. 218).
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PROPOSITION OF LAW 1:

Where the language of a statute is plain and unambiguous and conveys a clear and definite
meaning there is no occasion for resorting to rules of statutory interpretation. An
unambiguous statute is to be applied, not interpreted.13

When the language of a statute is plain and unambiguous and conveys a clear and definite

meaning, there is no need for this Court to apply the rules of statutory interpretation.14 The

Court has adhered to this standard for over one hundred years, as noted by Justice Pfeifer.15 This

standard acknowledges the duty of courts is to expound upon the law, not to create law.

Otherwise the courts encroach upon the power of the General Assembly to enact laws, and

thereby threaten the balance of powers created under the Ohio Constitution.16 Thus, when the

Court has been called upon to give effect to an act of the General Assembly, a standard of

judicial restraint has developed where the wording of the law is clear and unambiguous.17 This

13 Sears v. Weimer (1944), 143 Ohio St. 312, 28 O.O. 270, 55 N.E.2d 413, syllabus 14. See also

State of Ohio v. Kreischer, 109 Ohio St.3d 391, 2006-Ohio-2706, 848 N.E.2d 496, syllabus:
"Statutory interpretation involves an examination of the words used by the legislature in a
statute, and when the General Assembly has plainly and unambiguously conveyed its legislative
intent, there is nothing for a court to interpret or construe, and therefore, the court applies the law

as written."

14 State of Ohio v. Muncie (2001), 91 Ohio St.3d 440, 447, 746 N.E.2d 1092, 1098 (citing

Symmes Twp. Bd. Of Trustees v. Smyth (2000), 87 Ohio St.3d 549, 553, 721 N.E.2d 1057, 1061).

15 State of Ohio v. Kreischer, 109 Ohio St.3d at 395, 848 N.E.2d at 114 (citations omitted).

16 See Section 1, Article 11, Ohio Constitution, vesting the legislative power in the Ohio General
Assembly, and Section 1, Article IV, Ohio Constitution, vesting the judicial power in the courts.

(OCC Appx. 9, 10).

17 Proctor, Dir. v. Kardassilaris et al., 115 Ohio St.3d 71, 2007-Ohio-4838, 873 N.E.2d 872,

y[22.
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Court has ruled that a statute that is free from ambiguity and doubt is not subject to judicial

modification under the guise of interpretafion.1S R.C. 4905.31 is such a statute.

A. R.C. 4905.31 Is Plain And Unambiguous, And Clearly Establishes The

PUCO's Authority To Approve, Change, Alter, Or Modify All Reasonable

Arrangements Proposed By A Utility Or A Mercantile Customer.

R.C. 4905.31,19 pre-S.B. 221 and post-S.B. 221, is simple in many respects. It

accomplishes three objectives. First, it designates entities and customers who "are not prohibited

from" filing for, establishing, or entering into a "reasonable arrangement." Second, it defines

"reasonable arrangements" that are not prohibited from being filed for, established, or entered

into. Third, it institutes a process for implementing the arrangements.

The statute, as amended, provides that both public utilities and mercantile customers, or

groups of mercantile customers are not prohibited from seeking to establish or enter into a

reasonable arrangement. This is conveyed by the following words: "Chapters 4901., 4903.,

4905., 4907., 4921., 4923., 4928., and 4929. of the Revised Code do not prohibit a public utility

from filing a schedule or establishing or entering into any reasonable arrangement with another

public utility or with one or more of its customers, consumers, or employees***and do not

18 Id., citing Bernardini v. Bd. Of Ed. For the Conneaut Area City School Dist. (1979), 58 Ohio

St.2d 1, 6, 12 0.O.3d 1, 387 N.E.2d 1222, 1224. See also Crowl v. DeLuca (1972), 29 Ohio

St.2d 53, 58-59, 58 0.O.2d 107, 278 N.E.2d 352, 356; Slingluff v. Weaver (1902), 66 Ohio St.

621, 64 N.E. 574, syllabus 12.

I9R.C. 4905.31 (CSP Appx. 1) was enacted in 1953, and underwent its most significant revisions
recently under S.B. 221. Notably the revisions did not displace the process for implementing a
reasonable arrangement. Nor did S.B. 221 change the PUCO's authority over reasonable
arrangements. Instead, the revisions extend the opportunities created for reasonable
arrangements to mercantile customers or groups of mercantile customers and expand the
categories of reasonable arrangements to include a number of diverse applications including
economic development and job retention. See (OCC Appx. 11, which shows the "redline"
version of the S.B. 221, including amendments to R.C. 4905.31).
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prohibit a mercantile customer of an electric distribution utility***or group of those customers

from establishing a reasonable arrangement with that utility***."20

After defining this category of applicants, the statute then lists a series of allowable

arrangements identified as subsections (A)-(E).21 These are the reasonable arrangements that

either the utility or the mercantile customers are not prohibited from seeking.

Next the statute delineates a two-step process for implementing the arrangements. The

statute identifies the first step as either filing a schedule or establishing or entering into a

reasonable arrangement. The words of the statute convey that a utility is not prohibited from

"filing a schedule" or "establishing or entering into" a reasonable arrangement. A mercantile

customer or a group of mercantile customers are not prohibited from "establishing a reasonable

arrangement "

Once the schedule is filed or the arrangement is established or entered into, the second

step must be followed: the schedule or arrangement must be filed with and approved by the

commission "pursuant to an application" submitted by the public utility or mercantile customer.

The statute provides "[n]o such schedule or arrangement is lawful unless it is filed with and

approved by the commission pursuant to an application that is submitted by the public utility or

the mercantile customer or group of customers***." The statute directs the public utility to

conform its schedule of rates, tolls, and charges, to such arrangements. The statute concludes

with a further mandate that "every such schedule or reasonable arrangement shall be under the

20 (CSP Appx. 1) (emphasis added).

21Germane to this appeal is the category `F" which identifies as an allowable arrangement "(E)
Any other financial device that may be practicable or advantageous to the parties interested. In
case of a schedule or arrangement concerning a public utility electric light company, such other
financial device may include a device to recover costs incurred in conjunction with any
economic development and job retention program of the utility within its certified territory,
including recovery of revenue foregone as a result of any such program***." (CSP Appx. 1).
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supervision and regulation of the commission, and is subject to change, alteration, or

modification by the commission."

The words of the statute that convey the PUCO's authority over reasonable arrangements

are plain. There is no ambiguity. The Commission has ultimate authority to approve, regulate,

and supervise reasonable arrangements. In the exercise of such authority, the Commission may

consider and rule upon whether "costs incurred" by a public utility in conjunction with any

economic development and job retention program, including the "revenues foregone," by a

public utility, should be permitted to be collected from the utility's customers.

The statutory process for implementing reasonable arrangements is also quite clear. The

utility or mercantile customer files for, enters into, or establishes the arrangement. The

arrangement can fall under one of the categories listed as subsection (A) through (E). The utility

or mercantile customer files an application seeking approval of the schedule or arrangement at

the PUCO. The Commission considers it, and changes, alters, or modifies the arrangement or

schedule. The utility adjusts its schedules to reflect whatever the Commission orders.

This statutory process was followed in the PUCO proceeding below. Eramet sought to

establish a reasonable arrangement with CSP. It filed an application with the Commission

proposing its reasonable arrangement. The Commission considered the application. The

Commission ordered modifications to the proposed reasonable arrangement. One of the

modifications was to require CSP to credit customers for POLR revenues paid by Eramet to CSP.

This modification reduced the subsidy paid to CSP by other customers to fund the discount to

Eramet. CSP was held harmless, and is receiving 100% of the revenues for services provided to

Eramet, as if Eramet had been billed under standard service offer schedules without the discount.

Under the PUCO's ruling, CSP is not however, collecting millions of POLR-related dollars from
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a customer for a risk not imposed or for services not provided under the reasonable arrangement.

Instead the POLR charges offset some of customers' subsidy payments to CSP. Eramet filed a

revised and executed power agreement on October 28, 2009. (R.39).

B. Subsection (E) Of R.C. 4905.31 Pertains To A Reasonable Arrangement That
May Be Sought By An Applicant. It Does Not Restrict The PUCO's

Authority.

CSP claims that R.C. 4905.31 does not permit the Commission to approve a reasonable

arrangement and simultaneously disallow a portion of the costs incurred, including the resulting

"revenue forgone." (CSP Brief at 13). The only path to this conclusion is through tortured

statutory interpretation. It is this type of forced and subtle construction that the Court has wisely

eschewed on numerous occasions .22

The Company begins its journey by zeroing in on the language of subsection (E),

oblivious to the other sections of the statute. The Company identifies the Eramet arrangement as

a qualifying financial device that "may" "recover costs incurred in conjunction with any

economic development and job retention," including "revenue foregone." The Company then

professes that "may" is intended by the General Assembly to pertain to categories of "financial

devices" and not to "costs incurred" including "revenue foregone." (CSP Brief at 14). Rather,

CSP posits that the General Assembly provided for permissive reasonable arrangements to

include mandatory recovery of "costs incurred," including "revenue foregone" (CSP Brief at

16).

CSP then notes that the General Assembly attached no qualifying or modifying language

within subsection (E) and thus, the Commission does not have discretion to deny recovery of

revenue foregone. (CSP Brief at 16). In other words, the Connnission may allow a financial

22 See Slingluff et al. v. Weaver et al., 66 Ohio St. 627, 64 N.E. 576 (citation omitted).
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device to recover costs incurred for economic development or job retention, but may not deny

recovery of "costs incurred," including "revenue foregone" as a result of the reasonable

arrangement.

The Company bolsters its theory by grasping onto the doctrine of "expression unius est

exclusion alterius" According to the Company, if the General Assembly wanted to give the

Commission "offset" authority - allowing it to reduce the recovery of "revenue foregone" - it

would have expressly done so. (CSP Brief at 1.7-18). Because the General Assembly did not,

the Court should interpret that to mean that the General Assembly intended no offset.

The Company's forced interpretation of this specific section of R.C. 4905.31 must fail.

The Company seeks to import doubt into the statute as to its meaning and then resorts to

grammatical arguments related to the placement of the verb "may" to remove the doubt it

created. The doubt fashioned by the Company is based on speculation. This Court has

recognized that where the statute is clear and explicit, to import doubt as to its meaning and then

attempt to resolve the doubt by supposition based on phraseology or punctuation is improper.23

When the statute is clear and explicit as it is here, the maxim of expressio unius est

exclusio has no place. This maxim is not a rule of law. It is a rule of construction "used as a

tool to cut through ambiguities to lay bare the intendment of a provision."24 It is only an aid in

ascertaining the meaning of law and must yield whenever a contrary intent is apparent.

The meaning of the law, however is clear and needs no interpretation. R.C. 4905.31 only

defines the series of allowable arrangements that the applicants (utility or mercantile customer)

are not prohibited from filing, establishing, or entering into. Thus, "may" merely defines what

23 Id. at 628-629, 64 N.E. 576.

24 The State ex. rel. Jackman et al. v. Court of Common Pleas of Cuyahoga County et al. (1967),

9 Ohio St.2d 156, 164, citing State ex rel. Curtis v. DeCorps, Dir. Of Pub. Serv. (1938), 134

Ohio St. 295, 12 O.O. 96, 16 N.E.2d 459.
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the applicants are not prohibited from seeking. Subsection (E), one of the five categories of

reasonable arrangements, presents the opportunity to seek a reasonable arrangement for

economic development that includes "costs incurred" and "revenue foregone" as a result of such

economic development. It does not in any way define the Commission's authority over the

arrangements.

Rather the Commission's authority over the reasonable arrangements is established later

on in the statute, where the statute plainly states that the schedule or arrangement must be

approved by the Commission: "No such schedule or arrangement is lawful unless it is filed with

and approved by the commission, pursuant to an application***." Lest there be doubt as to the

authority of the Commission, all doubt is resolved in the final passage of the statute: "Every

such schedule or reasonable arrangement shall be under the supervision and regulation of the

commission, and is subject to change, alteration, or modification by the commission."

The Commission's supervision and regulation over reasonable arrangements is further

defined under the Ohio Administrative Code through enabling rules pertaining to the statute.

Under those rules when a unique arrangement25 is requested by a mercantile customer, the

mercantile customer has the burden of showing the arrangement is "reasonable" and does not

violate R.C. 4905.33 (OCC Appx. 5) and R.C. 4905.35 (OCC Appx. 6).26 Further, the

mercantile customer must show that the arrangement furthers the policy of the State of Ohio

25 A "unique arrangement" is a subset of reasonable arrangements under R.C.4905.31 that does
not constitute an economic development arrangement (Ohio Adm. Code 4901:1-38-03) or an
energy efficiency arrangement (Ohio Admin. Code 4901:1-38-04). (CSP Appx. 23).

26 See Ohio Admin. Code 4901:1-38-05(B)(3). (CSP Appx. 24).
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embodied in R.C. 4928.02.27 The Commission itself has succinctly described its role in

reasonable arrangements as one which requires it to determine whether or not the arrangement is

in the "public interest" (CSP Appx. 141).

The words of the statute and the enabling rules convey the PUCO's authority over

reasonable arrangements. They are not ambiguous. R.C. 4905.31 makes it clear that no

reasonable arrangement is lawful unless it has been filed with and approved by the Commission.

The Commission may change, alter, or modify a reasonable arrangement.

Because the Commission may change, alter, or modify a reasonable arrangement, the

PUCO can examine the "costs incurred" and the "revenue foregone" related to an economic

development or job retention program. Accordingly, the PUCO can determine whether POLR

risk is a "cost incurred" and whether it would amount to "revenue foregone" where the utility is

not providing POLR services and is not subject to POLR risk.

The Commission determined that the POLR risk was not a "cost incurred" under the

Eramet reasonable arrangement. (CSP Appx. 38-39; 56-57). Since the POLR charge

compensates utilities for a risk that a customer will shop and then rettun, Eramet eliminated the

POLR risk when it gave up its right to shop. Hence, for this reasonable arrangement customer

there is no POLR "cost incurred" under R.C. 4905.31(E) which could in turn be recovered as

"revenue foregone." In examining "revenue foregone," the PUCO rightly considered other

factors (e.g., costs that a utility would avoid under the arrangement).28 The avoided POLR

27 Id. See (CSP Appx. 7).

28 Indeed under Ohio Adm. Code 4901:1-38-08(A)(3) (OCC Appx. 8) cost savings to the electric
utility, under certain arrangements, are to be an offset to the recovery of "delta revenues" or the
"revenue foregone" as the statute refers to such revenues. "Delta revenues" is defined as "the
deviation resulting from the difference in rate levels between the otherwise applicable rate
schedule and the result of any reasonable arrangement approved by the commission" Ohio
Admin. Code 4901:1-38-01(C). (OCC Appx. 7).
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expense is essentially a cost savings to the Company-the Company is Eramet's only provider

under the ten-year term of the agreement and there would be no "costs incurred" for POLR risk

or POLR services for this customer. Thus, there should be no POLR revenues that would be

foregone under the agreement; instead the POLR risk and POLR service would be avoided as a

result of the agreement. They should be offset against the permissible "revenue foregone" that is

collected from CSP customers, as the PUCO correctly determined.

Moreover the Commission has a responsibility to ultimately determine whether the

proposed arrangement is reasonable and in the public interest. Part of such a deterniination

focuses on the cost imposed on the utility's customers to subsidize the discounted rates. Whether

the discount subsidized by other customers should be offset by POLR revenues is merely one

factor the Commission can consider in reviewing a reasonable arrangement.

CSP's interpretation of R.C. 4905.31(E) - that the Commission has no choice but to

permit the utility to recover "costs incurred" including "revenues foregone" - supersedes and

renders superfluous Commission review of such costs and revenues. The Company's forced

interpretation of R.C. 4905.31 seeks to needlessly restrict the Conunission from carrying out its

review. It should be rejected. CSP asks this Court to accept a construction of R.C. 4905.31 that

limits the authority of the PUCO, inconsistent with R.C. 4905.31 and the statute's enabling rules.

The Court should not accept such arguments.

Otherwise, there would appear to be no reason why the Court could not, as to any

legislation, alter it to make it conform to the utility's idea as to what the act should have been.

Such a ruling would substitute the will and judgment of the General Assembly with the will and

judgment of the judiciary who have been selected to merely expound upon the law. The

Appellants' claims of error based on a forced construction of R.C. 4905.31 should be rejected.
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Under S.B. 221, the General Assembly has established numerous state policies including
policies related to electric generation competition, custonser choice, and economic
development. Does the PUCO run afoul of these policies by approving a customer-
proposed ten-year exclusive contract with a utility for the purpose of retaining Ohio

jobs? NO.

PROPOSITION OF LAW 2:

R.C. Chapter 4928 does not prohibit a mercantile customer from establishing a reasonable
arrangement providing for an electric distribution utility to be its exclusive supplier,
subject to the Commission's approval. Nor does R.C. Chapter 4928 prohibit the

Commission from approving a reasonable arrangement with such an exclusive supplier

provision.

In its merit brief, CSP argues that the PUCO's adoption of an "involuntary" contract

between it and Eramet is unlawful because it violates well-established policy of the state and the

retail shopping provisions of S.B. 3 and S.B. 221. (CSP Brief at 28-34). According to CSP,

approval of the exclusive supplier provision is contrary to the most basic and central premise of

S.B. 3 and S.B. 221: the development of competitive electric generation markets for retail

customers. (CSP Brief at 28). CSP directs the Court to the provisions contained in R.C. 4928.02

(C), (G), and (H) (CSP Appx. 7) as evidence of the policy. (CSP Brief at 29). CSP also makes

reference to R.C. 4928.06 (CSP Appx. 8), claiming that the exclusive supplier provision could

not survive scrutiny under the factors the Commission must consider when determining whether

there is effective competition or reasonable alternatives for that service. (CSP Brief at 34).

Additionally, CSP complains that the PUCO ruling is unreasonable because it unduly restricts
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retail competition and locks Eramet's load29 out of the competitive market. (CSP Brief at 34-

35). CSP alleges that "prohibiting shopping for such significant electric load is unquestionably a

major constraint on the competitive generation market in Ohio :" (CSP Brief at 35). CSP alleges

as well that enforcing an exclusive supplier provision contradicts the public interest and should

be declared unconscionable and unenforceable. (CSP Brief at 36).

A. R.C. 4905.31 Clearly Permits A Mercantile Customer To Establish A
Reasonable Arrangement With An Electric Distribution Utility,
Notwithstanding The Provisions Of R.C. 4928.02 And 4928.06.

Eramet applied to establish a reasonable arrangement with CSP. (OCC Supp. 1). Eramet

chose to give up the right to shop for generation service in exchange for a long-term exclusive

supplier agreement with CSP. Under the long-term contract with CSP, Eramet is provided with

rates that are discounted from the otherwise applicable tariffs it would pay. Customers of CSP

currently fund the entire discount granted Eramet, primarily in order to facilitate capital

investment in Eramet's Marietta facilities, thereby assuring the continued operation of Eramet

and retaining 200 Ohio jobs.

Eramet's application to establish a reasonable arrangement with CSP was specifically

permitted under the revisions to R.C. 4905.31 that came with S.B. 221. S.B. 221 (OCC Appx.

11) expanded the scope of reasonable arrangements under R.C. 4905.31 to allow "mercantile

customers" such as Eramet to unilaterally establish a reasonable arrangement, subject to the

PUCO's approval. The General Assembly in R.C. 4928.01(A)(19) defined a mercantile

29 CSP alleges that Eramet's "substantial power requirement" is equal to supplying up to 58, 000
households and is "extremely significant and potentially harmful to the enhancement of retail
electric competition in Ohio." (CSP Brief at 2, 32). CSP explains at page 35 of its brief how the
58,000 figure is derived and cites to the PUCO's website. These references equating Eramet's
power requirements to 58,000 households are outside-the-record information that should be
disregarded by the Court, as it is not part of the record in this case. See OCC Proposition of Law

5.
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customer as meeting a minimum consumption -- more than 700,000 kWh per year. (CSP Appx.

1). The General Assembly did not put restrictions on the length of reasonable arrangements or

the maximum consumption when revisions to Chapter 4928 and R.C. 4905.31 were made

through S.B. 221.

The General Assembly not only expanded reasonable arrangements under S.B. 221, but

also revised the introductory language of the statute. Specifically, the preamble to R.C. 4905.31

expands upon the chapters of the Revised Code that do not prohibit reasonable arrangements.

Among the chapters listed as not prohibiting reasonable arrangements is Chapter 4928. This

Chapter was specifically added when S.B. 221 was enacted. (OCC Appx. 11).

Thus, notwithstanding CSP's arguments to the contrary, R.C. 4928.02 and 4928.06 do not

prohibit mercantile customers from establishing reasonable arrangements under R.C. 4905.31.

The specific revised language of R.C. 4905.31 makes this abundantly clear.30 CSP's arguments

that the Commission violated Chapter 4928 of the Revised Code must fail as the plain language

of the statute states that Chapter 4928 does not prohibit reasonable arrangements, including those

approved by the PUCO which may contain exclusive supplier provisions 31

B. R.C. Chapter 4928 Does Not Prohibit The Public Utilities Commission From
Approving A Reasonable Arrangement That Encompasses An Exclusive

Supplier Provision.

Contrary to CSP's assertions, the Commission's approval of the Eramet reasonable

arrangement is consistent with a number of the policies underlying S.B. 221. Although one of

the objectives of S.B. 221 is to foster competition, CSP ignores the myriad of other policies

30 See (OCC Appx. 113), where in the Ormet decision, the PUCO acknowledged that, given the

revised statutory language, it could not find as a matter of law, that the proposed unique
arrangement, which includes an exclusive supplier provision, violates R.C. 4928.02.

31 See (CSP Appx. 1).
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underlying S.B. 221-policies that are effectuated by the PUCO approving the modified

reasonable arrangement with Eramet.

Under R.C. 4928.02, the policies of the state include: (A) ensuring the availability of

"reasonably priced retail electric service;"(B) providing customers with "the supplier, price,

terms, conditions, and quality options that they elect to meet their respective needs;" (E)

"effective customer choice of retail electric service;"(G) developing and implementing flexible

regulatory treatment; and (N) facilitating the state's effectiveness in the global economy. (CSP

Appx. 7).

By approving the modified Eramet reasonable arrangement with the POLR offset, the

Commission can, consistent with R.C. 4928.02(A), attempt to ensure that reasonably priced

electric retail rates are available for both Eramet and the other customers of CSP who subsidize

the discount. Under the reasonable arrangement the Commission has permitted Eramet to choose

its supplier and the conditions of service that meet its needs, consistent with the policy directive

of R.C. 4928.02(B) and (E). The Eramet reasonable arrangement is premised upon the concept

of permitting flexible regulatory treatment-rates that vary from tariff, and are discounted at

various levels throughout the term of the reasonable arrangement. This is the type of flexible

regulatory treatment referred to under R.C. 4928.02(G). Finally, Eramet asserted (and the PUCO

implicitly agreed) that the discounted electric rates were essential for funding its capital

investment in the Marietta plant which was necessary to ensure its continued operation in

southeastern Ohio. (R. 1 at 3). The Commission ultimately decided that approving the

reasonable arrangement between Eramet and CSP facilitated the state's effectiveness in the

global economy, consistent with R.C. 4928.02 (N). (CSP Appx. 32).
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Thus, even if one were to accept CSP's unsubstantiated contention that the competitive market is

theoretically injured by the Eramet contract, the Court should conclude that there are

countervailing and competing policies within Chapter 4928. Those state policies will be fulfilled

by upholding the PUCO's decision affirming that CSP is not entitled to retain POLR revenues

for a customer (Eramet) that will not be switching to a supplier other than CSP. CSP's

arguments should be rejected.

The PUCO approved rates for customers under standard service offer tariffs. Under
these tariffs, customers are charged for imposing a risk for the utility standing as a
default provider of generation service. Does CSP's default service provider charge
(POLR) in its standard service offer tariff necessarily apply to a customer who takes
exclusive service from the utility under a reasonable arrangement contract? NO.

PROPOSITION OF LAW 3:

The Commission's decision to credit customers for POLR charges paid by Eramet to CSP

was reasonable and consistent with the modified electric security plan approved for CSP.

A. The PUCO's Decision To Credit Customers For POLR Charges Was

Reasonable.

The Eramet arrangement was submitted to the PUCO for approval. Under R.C. 4905.31,

the PUCO may approve, change, alter, or modify such reasonable arrangements. The PUCO's

decision in this respect is no different than any other decision of the PUCO. The decision must

be lawful and reasonable, and result in charges for service that are just and reasonable.32 It must

be conveyed by findings of fact and written opinions setting forth the reasons prompting the

decisions arrived at, based on the findings of fact.33 That is precisely what happened here.

32 See R.C. 4905.22, requiring charges for electric services rendered to be just and reasonable.

(OCC Appx. 4).
33 See R.C. 4903.09. (OCC Appx. 1).
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The PUCO approved a modified reasonable arrangement between Eramet and CSP,

which requires CSP to credit its customers for provider of last resort revenues received from

Eramet. This credit helps defray the cost of the discounted rates that CSP customers are

subsidizing. Otherwise CSP would be assured of windfall revenues for POLR services that are

not being provided to Eramet. For 2009, the POLR offset will diminish the Eramet discount

subsidized by CSP customers by approximately $2.24 million. (CSP Supp. at 179). Each year

thereafter, at least through 2011, the POLR offset should be approximately $1.65 million per

year assuming Eramet's operations remain consistent with its 2009 experience.

The Commission's Order was reasonable in this regard because it recognized that CSP

will be the exclusive supplier to Eramet (CSP Appx. 37, 53-54) and thus, there is no risk that

Eramet will shop for generation and then return to CSP. The Commission correctly concluded

that if CSP were to retain POLR revenues from Eramet, it would be compensated for a service it

would not be providing. (CSP Appx. 38, 39). The Commission declined to require customers to

fund an additional subsidy to CSP for POLR. CSP instead was held harmless-it was permitted

to seek authority to recoup 100% of the revenues for services it provided to Eramet, as if Eramet

had been billed for such services under standard tariff rates. The Commission subsequently

allowed CSP to collect for 2009 and 2010, 100% of the Eramet subsidy.34 The Commission

properly exercised its authority to modify the reasonable arrangement proposed by Eramet to

limit the subsidy of the Eramet discount by providing for a POLR offset.

In the Commission's evaluation of the POLR risks associated with Eramet, the

Commission recognized the significance of the Eramet agreement. That agreement establishes

CSP as the exclusive supplier to Eramet over the next ten years. Eramet's agreement to stay with

34 See (OCC Appx. 71).
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CSP directly affects the POLR risks CSP will bear related to supplying power to it. The PUCO

found there was no POLR risk posed by Eramet under the long-term agreement. Thus, with no

POLR risk being imposed on CSP, credits were ordered for the POLR revenues collected from

Eramet. These credits are used to lessen customers' subsidy of the Eramet discount.

CSP is correct in asserting that the PUCO's decision was patterrned after another recent

case involving another customer, Ormet Primary Aluminum Company ("Ormet"). In Ormet, the

PUCO concluded that CSP was to be the exclusive provider of service over the period of the

contract.35 The Commission then concluded there is no risk that Ormet would shop for

competitive generation and then return to AEP-Ohio's POLR service.36 If AEP-Ohio were to

retain the POLR charges, AEP would be compensated for a service it would not be providing,37

reasoned the Commission. The Commission also distinguished its holding from the AEP ESP

Order concluding that the ESP holding is inapplicable because it addressed standard service offer

customers rather than reasonable arrangement customers.3s

The Ormet ruling was a sound ruling, in this respect, and acknowledged the statutory

distinction discussed supra, between standard service offer customers and reasonable

arrangement customers.39 Moreover, the Commission ruling implicitly recognizes that any

POLR risk that would come from reasonable arrangement customers migrating-purchasing

their generation from a competitive supplier when the price is lower than the reasonable

35 In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a
Unique Arrangement with Ohio Power Company and Columbus Southern Power Company, Case

No. 09-119-EL-AEC, Opinion and Order at 13 (July 15, 2009). (OCC Appx. 84).

36 Id.

37 Id.

38 Id.

39 See discussion infra of OCC v. Pub. Util. Comm., 109 Ohio St.3d 328, 337-338.
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arrangement price-is quite different from migration risks associated with SSO customers.

When the reasonable arrangement customer migrates, the utility is left with power to sell, but

that power is priced at below tariff rates, as a result of the utility's customers subsidizing the

discount. Hence the risk of having to sell the power at a market rate, below existing tariff rates,

and incurring a loss, is vastly reduced. Instead, the power could come back to tariff customers,

and displace higher priced tariff power.

The Ormet holding is nonetheless being appealed by CSP and Ohio Power Company, an

affiliate of CSP. It is currently before the court as Case No. 09-2060. That appeal should be

dispositive of this case. There are no significant differences between Ormet and Eramet that

warrant a conclusion that the POLR offset is inappropriate.

While there are differences in the delta revenue being collected and the method of

collecting the delta revenues,40 one constant theme persists - in both Eramet and Ormet - the

utility will be compensated for a service it is not providing (POLR) if it receives POLR revenues

from the reasonable arrangement customer. That is the real issue at hand. Customers, through

the delta revenue funding, would be providing the utility with 100% plus more, including

revenues for service it did not provide. This is not a sound regulatory practice. It would result in

customers not only providing the subsidy they are now providing to Eramet for its electricity

discount but also providing a subsidy to CSP - at a time when customers are seeing their electric

rates increase at an alarming rate.

Customers do need to be protected from the impact of electric rate increases taking the

form of reasonable arrangements. What matters to customers is that their overall rates, affected

40 Ormet delta revenues are based on a discount that fluctuates with aluminum prices and the
number of potlines operated. The Eramet delta revenues are tied to a fixed price comparable to
the applicable tariffs. See (OCC Appx.89-94, 33-34).
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cumulatively by each and every reasonable arrangement, reflect reasonably priced retail electric

service. This means that the need to reduce customers' obligations in each reasonable

arrangement case are equally compelling, if not more compelling as the reasonable arrangement

discounts stack up. It is the cumulative iinpact of subsidizing economic development rates that

threaten to thwart the state policy of ensuring that reasonably priced electric service is available

to consumers Al

The Commission's decision here is also analogous to the treatment of shopping credits

the Court affirmed in Ohio Consumers' Counsel v. Pub. Util. Comm.42 In that appeal, the

Commission had approved a proposal that aggregation customers43 be able to avoid a portion of

the rate stabilization charge if they committed to obtaining electric generation from another

supplier. The rate stabilization charge was the means, under S.B. 3, for the utility to be

compensated for its provider of last resort risk.44 Although OCC and others challenged the

credits as discriminatory, this Court affirmed the PUCO. This Court found that providing credits

or offsets to the rate stabilization charge was reasonable, as provider of last resort risks are

different for different customer groups.45 The Court recognized that since the aggregation

customers agreed to stay with the competitive provider and not return to the utility, the utility's

POLR risks were greatly reduced46

41 See R.C. 4928.02(A).

42 Ohio Consumers Counsel v. Pub. Util. Comm., 109 Ohio St.3d 328, 2006-Ohio-2110, 857
N.E.2d 1184, y[21-27, reconsideration denied (2006), 109 Ohio St.3d 1509, 2006-Ohio-2998, 849

N.E.2d 1029.

43 "Aggregation customers" refers to customers taking service under a qualifying aggregation
program. See R.C. 4928.01(A)(13). (CSP Appx. 1).

44 Ohio Consumers Counsel v. Pub. Util. Comm., 109 Ohio St.3d at 335, 847 N.B.2d at 1192.

41 Id. at 337, 857 N.E.2d at 1193.

46 Id.
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Here, the Commission has made the determination that the POLR risk related to one

customer, Eramet, is not like the POLR risks that other customers may impose on CSP. This is

because Eramet, similar to the aggregation customers in Ohio Consumers' Counsel v. Pub. Util.

Comm., chose to pursue an arrangement where there is no risk created that it will impose POLR

costs on the utility. That option was a reasonable arrangement under which CSP will be the

exclusive supplier of Eramet for the next ten years. The Commission then ordered credits to the

economic development rider the other customers pay to subsidize the discounted Eramet rates.

These credits are similar in concept to the credits permitted in Ohio Consumers' Counsel v. Pub.

Util. Comm. The Commission's finding here is entirely consistent with the principles of Ohio

Consumers' Counsel v. Pub. Util. Comm. and acknowledges that POLR risks of a utility vary

greatly depending upon the unique circumstances of the customer and the nature of the service

provided. The Commission's decision is reasonable and should be affirmed.

B. The PUCO's Decision Establishing Standard Service Offer Rates In The

Electric Security Plan Proceeding Does Not Conflict With Perniitting POLR

Offsets Under Reasonable Arrangements.

The Company argues that the PUCO's decision to allow Eramet to "effectively bypass"

CSP's "non-bypassable"47 POLR charge conflicts with the PUCO's decision in the Company's

ESP. (CSP Brief at 19-28). The Companies explain that the PUCO on rehearing rejected an

Ohio Energy Group ("OEG") proposal that would have allowed standard service offer customers

to avoid a POLR charge if they agreed not to shop during the ESP period. (CSP Brief at 23-25).

The PUCO's Entry on Rehearing there upheld the "shopping rule" that customers would be

required to pay a POLR charge during the time they are served under SSO rates even if they

47 The Companies mischaracterize the POLR charge as "non-bypassable." The Commission
specifically determined that the POLR charge was bypassable for customers who shop and agree
to return at market price. See (CSP Appx. 133). Its ruling applied to standard service offer
customers as well as customers in governmental aggregation programs. Id.

28



agreed not to shop during the ESP period. (CSP Brief at 24). The "exclusive supplier" provision

of the Eramet reasonable arrangement is no different than the OEG proposal rejected by the

Commission in the ESP Entry on Rehearing, claims the Company. Thus, the Company argues

that to allow Eramet to "effectively bypass" the POLR charge is inconsistent with the

Commission's ESP ruling.

The Company's arguments miss the mark because they fail to recognize that the

Commission's ESP shopping rule pertains to a specific set of customers - SSO customers - who

are different in many respects from reasonable arrangement customers. SSO customers are

subject to rates set through standard service offerings approved by the PUCO in ESP

proceedings, governed by R.C. 4928.143. (CSP Appx. 14). Standard service offerings

essentially represent a generic approach to reasonable generation rates 4s

In contrast, mercantile customers such as Eramet, who enter into or establish reasonable

arrangements, are subject to rates set through an entirely different process-a process which

recognizes the unique nature of each customer, or group of customers. Under R.C. 4905.31,

service under a reasonable arrangement allows for unique prices, terms, and conditions as

denoted by the flexible provisions of the statute permitting variable rates based on a number of

scenarios.

48 Yet even within its standard service offer, the Commission recognized that there are varying
degrees of POLR risks imposed by standard service customers. Indeed the PUCO found that if
standard service offer customers made specific commitments to mitigate POLR risks imposed on
the utilities, they could avoid POLR charges. (CSP Appx. 133) For instance if customers agreed
to pay market rates if they shopped and sought to return, then the PUCO found the POLR
charges to such customers could be avoided. The Commission's Order here is consistent, not
inconsistent with the ESP Order. Like the ESP order which recognized that customer
commitments can reduce or eliminate a utility's POLR risk, the Commission here recognizes a
reasonable arrangement customer's commitment not to shop over the term of a contract
eliminates the POLR risk to the Company.
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R.C. 4905.31 also establishes a discrete application process to be followed to obtain

approval of reasonable arrangements. R.C. 4905.31 delineates a separate PUCO approval

process for a proposed reasonable arrangement along with a discrete filing of the schedule of

rates conforming to the approved reasonable arrangement. Not only are reasonable arrangements

controlled by their own statute, they are judged by a separate set of standards that have been

specifically developed and codified in the Ohio Administrative Code49 as the enabling rules of

R.C. 4905.31. Those standards are not the same standards that apply to SSO rates established in

the Companies' ESP, pursuant to provisions of R.C. 4928.143.

The Commission was correct in determining that the POLR ESP ruling that was related to

SSO customers was inapplicable to reasonable arrangement customers. The Court should affirm

this decision. The Commission's ruling was a sound ruling, and acknowledged the statutory

distinction between standard service offer customers and reasonable arrangement customers.5o

Moreover, the Commission's ruling implicitly recognizes that any POLR risk that would come

from reasonable arrangement customers migrating-purchasing their generation from a

competitive supplier when the price is lower than the reasonable arrangement price-is quite

different from migration risks associated with SSO customers.

49 See Ohio Admin. Code 4901:1-38 et seq. (OCC Appx. 7, 8); (CSP Appx. 21-24).

50 As the Ohio Supreme Court has noted, a utility's provider of last resort risks are different for

different customer groups. OCC v. Pub. Util. Comm., 109 Ohio St.3d at 328, 337-338

(upholding additional shopping credits against the POLR charge--collected via a rate
stabilization charge--for residential aggregation groups and commercial and industrial customers
who agree not to return to the utility's generation service during the rate plan and agree to pay

market price if they return).
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C. The Commission's Decision Does Not Undermine The Modified Electric
Security Plan Approved By The PUCO.

The Company argues that the Commission's ruling undermines its modified ESP plan.

(CSP Brief at 25-28). The Company alleges that the POLR charge approved in the ESP

proceeding was based on approving a specific revenue requirement for POLR, and interfering

with the revenue stream (by reducing the POLR revenues collected by the Company) is

unreasonable and unlawful. (CSP Brief at 25). Additionally, the Company argues that the

PUCO's order modifies the total ESP package that the PUCO found to be more favorable in the

aggregate than the expected results of the market rate offer. Modifying the package violates the

controlling statutory standard (R.C. 4928.143(C)(1)) (CSP Appx. 14) and the process

establishing an ESP, especially where the PUCO precludes full recovery of ESP rates, the

Company argues. (CSP Brief at 26).

The Company appears to misapprehend the interplay between the reasonable

arrangements and its ESP. In the ESP, the Company proposed an economic development cost

recovery rider to collect costs, incentives, and foregone revenues associated with new or

expanding special arrangements for economic development and job retention.51 This is the very

rider that applies to the Eramet reasonable arrangement and permits the Company to fund the

costs, incentives, and foregone revenues associated with the approved Eramet agreement. The

Company proposed in the ESP that the rider be set at zero, based upon the fact that reasonable

arrangements, as contemplated by R.C. 4905.31, had not been filed with and approved by the

PUCO at the time that the ESP plan was filed.

51 See In the Matter of the Application of Columbus Southern Power Company for Approval of
its Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or

Transfer of Certain Generation Assets, Case No. 08-917-EL-SSO et al., Testimony of Dave

Rausch at 12, Company Ex. 1; see (CSP Appx. 140-141).
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OCC advocated at that time for a PUCO ruling that reasonable arrangement costs be

shared 50/50 between customers and the utility, based on past PUCO precedent.52 The Company

on the other hand urged the PUCO to reject OCC's recommendation, arguing that economic

development and full recovery of foregone revenue is consistent with S.B. 221 and a significant

feature of its ESP plan. The Connnission, however, did not reject OCC's recommendation but

concluded that OCC's concerns were "unfounded and unnecessary at this stage." Rather, the

Commission concluded that it is "vested with the authority to review and determine whether or

not economic development arrangements are in the public interest."53

This ESP ruling reinforced the case-by-case approach to economic development

arrangements, which is consistent with prior Commission practice and the PUCO's enabling

rules of R.C. 4905.31 54 The PUCO also conveyed its intent to deal with OCC's concerns when

approval of the economic development arrangements is being sought. Thus, the PUCO left open

the door to arguments such as OCC's that there should be some sharing of the economic

development costs.

Hence, "modifications" to the ESP, by virtue of economic development cases, were

anticipated and entirely consistent with the Commission's ESP Order. CSP should not be heard

to complain now that such modifications are not permitted. CSP would have the PUCO shift the

balance of the ESP even further in favor of investors and against customers who are paying CSP

millions of dollars in subsidies even with the current crediting of POLR revenues. This proposal

is neither reasonable nor lawful. CSP's arguments should be rejected.

52 See (CSP Appx. 140-141).

53 Id.

54 See Ohio Admin. Code 4901:1-38 et seq.
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Moreover, although CSP seeks to emphasize that the Commission characterized the

POLR revenue as a "revenue requirement," the Court should not be misled into assuming there is

precision in setting POLR that is normally found in establishing revenue requirements. There is

not. The POLR "revenue requirement" determined by the PUCO is simply a measure of the risk

that CSP bears that its customers will migrate or leave the standard service offer. It was derived

from a futures pricing model that assumed that the POLR costs equate to a series of options to

buy power and assumed no reasonable arrangements under R.C. 4905.31 55 The POLR charge

approved in the ESP is nothing but an output of the model, affected by a series of inputs that

estimate risk. The output of the model, which assumed no reasonable arrangements, is unrelated

to the actual costs of migration and switching. Hence, relying on a "revenue requirement" that is

not cost based, and arguing that it equates to a guarantee of specific revenues, is inconsistent

with how the POLR "cost" was derived. The Company's arguments should fail here.

Even if CSP's arguments are considered on the merits, they fail. Should Eramet cancel

the contract early in order to shop, Eramet would nonetheless have to obtain distribution services

from CSP. Those distribution services would be subject to a POLR charge that is bypassable

only under certain conditions.56 Under those circumstances, the reasonable arrangement would

have terminated and along with it the customers' subsidy of the discounted rates under the

Eramet reasonable arrangement. In turn, any POLR revenues paid by Eramet, as a distribution

only customer, would no longer be credited to CSP customers. CSP would actually be subject to

POLR risk for Eramet, and thus would be providing POLR service to Eramet, justifying retention

of POLR revenues collected from Eramet.

55 OCC and others have appealed this portion of the approved ESP in S.Ct. Case No. 09-2022.
That case has been fully briefed and is awaiting the scheduling of oral arguments.

56 See footnote 2.
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In contrast, under the current reasonable arrangement, CSP is not providing POLR

services, nor is it incurring POLR risk. Through other customers' direct customer subsidy of the

Eramet discount the Company receives 100% of the revenues for services it provides to Eramet,

just as if Eramet had otherwise paid non-discounted standard tariff rates. The Commission

however, deemed it inappropriate for CSP to retain revenues over and above 100% of the

discount for Eramet. It denied CSP the right to collect windfall revenues for POLR services not

provided and POLR risk not incurred. The PUCO was correct in its ruling. The Court should

affirm.

The PUCO has continuing jurisdiction over reasonable arrangements between a utility

and a mercantile customer. Any modifications or changes to a reasonable arrangement
require notice and an opportunity to be heard. Do such procedures create a risk that a
mercantile customer will be permitted to shop during the three-year ESP period? NO.

PROPOSITION OF LAW 4:

A finding and order by the Commission will not be disturbed unless it appears from the
record that the finding and order are manifestly against the weight of the evidence and are

so clearly unsupported by record as to show misapprehension or mistake or willful

disregard of duty. 57

In CSP's Proposition of Law No. III, CSP argues that the PUCO's finding that there is no

risk of Eramet shopping during the term of the Company's ESP and returning to CSP SSO

service "conflicts with [the] adopted contract and controlling statutes and is otherwise against the

manifest weight of the record." (CSP Brief at 36). To support this proposition, CSP argues:

"[t]here is a demonstrated risk that Eramet will shop during the contract term as a matter of law

as well as operation of the contract adopted below[,]" and °[t]he Commission manifestly erred in

making this key finding because it, in its own words, `narrowly focused' on a small portion of

57Cleveland Electric Illuminating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 71 0.O.2d

393, 330 N.E.2d 1, syllabus 18, writ of certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46

L.Ed.2d 302.
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the contract term to determine if there is a shopping risk under the long-term contract." (CSP

Brief at 37-42). As discussed below, both of these arguments pertain to findings of fact by the

Commission which can only be reversed if shown to be against the manifest weight of the

evidence and so unsupported by the record as to show misapprehension or mistake. CSP fails to

bear the heavy burden of proving such error and so this Court should reject such arguments.

A. The Comniission's Finding That There Is No Risk Of Eramet Shopping For
Competitive Generation Service And Subsequently Returning To SSO
Service Is Supported By The Manifest Weight Of The Evidence.

In arguing that the Commission's finding of "no risk" of Eramet shopping is against the

weight of the evidence, CSP is arguing a finding of fact. This Court has consistently held that as

to findings of fact, the Commission's Order will not be reversed or modified unless it appears

that the Order is against the manifest weight of the evidence and shows misapprehension,

mistake, or willful disregard of duty.5A This standard of review has been interpreted to mean that

the Court will not substitute its judgment for that of the Commission.59 Additionally, the Court

has opined that in its review that it will not reweigh evidence on factual questions when there is

sufficient probative evidence in the record to enable it to conclude that the PUCO's opinion is

not manifestly against the weight of the evidence.60 Indeed this Court has opined that it will not

reverse the PUCO based on conjecture.61

58 Cleveland Electric Illuminating Co. v. Pub. Util. Comm., 42 Ohio St.2d 403, 330 N.E.2d 1,

syllabus 18.

54 Monongahela Power Co. v. Pub. Util. Comm.,104 Ohio St.3d 571, 578, 2004-Ohio-6896, 820

N.E.2d 921, 129, (citation omitted).
60 Cleveland Electric Illuminating Co. v. Pub. Util. Comm.(1996), 76 Ohio St.3d 163,165, 666

N.E.2d 1372, 1375 (citation omitted).
61 Lima v. Pub. Util. Comm. (1922), 106 Ohio St. 379, 1 Ohio Law Abs. 77, 140 N.E. 147.
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In this regard, the Appellant bears the burden of proof of demonstrating that the PUCO's

decision is against the manifest weight of the evidence and is clearly unsupported by the

record.62 This burden is difficult to sustain and this Court has consistently found it proper to

defer to the PUCO in matters that require the PUCO's expertise and discretion 63

Contrary to the Company's assertions, the manifest weight of the evidence in this case

supports the Commission's finding of "no risk" of shopping. Under the Joint Stipulation

approved by the Commission (CSP Supp. at 95) Eramet commits to have CSP supply its full

requirements, over the entire ten-year term of the agreement. The language that conveys this is

as follows: "Unless otherwise agreed by CSP and Eramet, CSP shall supply and deliver to

Eramet electric service having the same quality as service that CSP is obligated to provide to

Eramet under CSP's GS-4 rate schedule and successors thereto. CSP shall supply and deliver

electricity in such amount as may be sufficient to meet Eramet's full requirements and Eramet

shall consume and purchase such delivered supply to the same extent as would otherwise be the

case if Eramet were served by CSP under the otherwise applicable tariff and did not obtain

supply from a competitive retail electric service supplier °" (CSP Supp. at 72).

This language provides that CSP will be the exclusive supplier of service to Eramet. That

service is to be the same quality as provided currently under CSP Schedule GS-4 and is to be

sufficient to meet Eramet's "full requirements" Based on the evidence in the record in this case,

the Commission found that Eramet knowingly decided it would not shop for electric service in

exchange for securing a long-term power contract with CSP. (CSP Appx. at 37, 54). The

62Monongahela Power Co. v. Pub. Util. Comm., 104 Ohio St. 3d 571, 2004-Ohio-6896, 820

N.E.2d 921, 129, quoting AT&T Communications of Ohio, Inc. v. Pub. Util. Comm. (2000), 88
Ohio St.3d 549, 555, 2000-Ohio-422, 423, 728 N.E.2d 371.

63 See Cincinnati Bell Tel. Co. v. Pub. Util. Comm. (2001), 92 Ohio St.3d 177, 179-180, 749

N.E.2d 262.
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Commission noted that Eramet witness Bjorklund testified that with the ten-year discounted

power contract with CSP, Eramet will not need to shop. (CSP Appx. at 37). In addition, the

Commission found that the Stipulation memorializes Eramet's decision not to shop. The PUCO

acknowledged that access to and deployment of capital at Eramet's Marietta facility are

predicated, in part, on Eramet's success at securing a reliable supply of electricity at a reasonabte

and predictable price. (CSP Appx. at 37). Shopping would not lead to predictability of price,

and Eramet indicated it is willing to forego the right to shop. The long-term contract assumes no

shopping, and nothing in the record contradicts this assumption. On rehearing, the Commission

reiterated its conclusions that, based on the evidence in the record, "Eramet will not need to

shop" and "should not be allowed to shop" for the term of CSP's current ESP. (CSP Appx. at

54).

In the proceeding below, CSP's witness, Mr. Baker failed to testify that the ten-year

Eramet contract establishes the POLR risks that CSP now insists exist. Hence, there is no

evidence in the record to support CSP's factual assertion that Eramet could shop during the ESP

period, or that it would shop. Instead, the record establishes that Eramet made a decision not to

shop and that there is no risk of Eramet shopping.

While ignoring the record, CSP can cite only to "the potential of Eramet shopping

anytime during the full term of the contract "(CSP Brief at 40). CSP appears to believe that the

contract must contain the magic words "exclusive" and "sole source" for it to be an exclusive

service arrangement. CSP fails to acknowledge the exclusive provider relationship established

under the stipulation, preferring to offer unsubstantiated claims that there is a shopping risk.

Moreover, what is conspicuously absent from the record, is any attempt by CSP to protect

itself from the risk of Eramet shopping. If CSP believed that the contract presented a significant
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risk of shopping, CSP could have proposed that the Commission modify the terms of the contract

to provide it protection. It did not.

CSP has thus failed to sustain the heavy burden of an appellant challenging a fact finding

of the PUCO on appeal. CSP's Brief does not cite to any affirmative record evidence to show

that the PUCO's finding was against the manifest weight of the evidence. In fact, the record

evidence supports the opposite conclusion-that there is no risk of Eramet shopping during the

ESP period. Additionally, CSP has not shown how the PUCO's finding shows misapprehension,

mistake, or willful misapprehension of duty. Accordingly, the Court should affirm the PUCO's

order in this respect.

B. The PUCO's Focus On Whether Eramet Can Shop During The Period Of
The ESP Is Appropriate Because That Is The Period During Which CSP's
POLR Rates Are In Effect. CSP Has Failed To Prove This Amounts To
Misapprehension Or Mistake.

CSP asserts that regardless of the term of CSP's ESP or whether its next SSO contains an

identical POLR charge, the period of time that is relevant to POLR risk is the term of the

contract with Eramet, which extends to the end of 2018. (CSP Brief at 40). CSP contends that

the Commission's approach of considering just the ESP period is speculative and assumes away

CSP's POLR charge after the first 26 months. (CSP Brief at 41). This appears to be CSP's

attempt to argue that the Commission's finding shows the misapprehension or mistake that is

required to overturn the PUCO's factual determination that no POLR risk is present. CSP is

wrong.

CSP's view contrasts sharply with the Commission's view that Eramet's ability to shop

is only relevant in the context of CSP's existing POLR charge - something that may no longer be

applicable to CSP after the current ESP. (CSP Appx. at 37). If a competitive market for

supplying generation develops in the next two years, the PUCO may not approve a POLR charge
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in its next ESP case. Or the Commission may implement a"return at market price" option which

greatly mitigates any POLR risk. Further, where a state agency such as the Commission

employs its expertise involving highly specialized issues such as those involved in this case, this

Court should find such administrative action to be within the Commission's "discretionary

purview." Therefore, the Commission's decision to only assess Eramet's ability to shop during

the ESP (vs. the entire ten year period) is reasonable and appropriate, not against the manifest

weight of the evidence, and not an error by the Commission. Accordingly, CSP's assertion that

the Commission erred by focusing on the ESP period in its determination of "no risk" should be

rejected.

C. CSP Has Not Demonstrated A Risk That Eramet Will Shop During The
Contract And Return To SSO Service. Thus It Has Failed To Show That
The Conunission's Finding Of Risk Is Manifestly Against The Weight Of The

Evidence.

CSP argues that there is a demonstrated risk that Eramet will shop and return to SSO

service based on the Commission's jurisdiction regarding the reasonable arrangement under

statute and the terms of the contract. (CSP Brief at 37). This is an attempt by CSP to transform

an issue of fact - is there a risk of Eramet shopping - into an issue of law. It should be rejected.

The statutory jurisdiction of the Commission, under R.C. 4905.31(E), provides that a

schedule or reasonable arrangement approved by the Commission is "subject to change,

alteration or modification by the commission" (CSP Appx. at 2). The contract itself also

acknowledges this fact when it declares that the Commission has continuing jurisdiction over the

arrangement and may modify or terminate the agreement for good cause. (CSP Supp. at 63-64.)

CSP further argues that the Commission's Order adopting Eramet's proposal provides that the

Commission could modify or terminate the arrangement in the event that Eramet fails to satisfy
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its commitments under the contract, or if reasonable progress toward those commitments has not

occurred, or for other good cause. (CSP Brief at 38-39) (CSP Appx. at 42).

1. The Commission's jurisdiction does not establish a risk that Eramet
will shop and return to SSO service.

None of the sources of Commission jurisdiction over the contract produce the risk that

Eramet will shop and return to SSO service in this case. Indeed, the Commission in its Opinion

and Order noted that any modification to the reasonable arrangement would take place "only

after notice and an opportunity to be heard for any party affected by such modification, which

would also require our approval." (CSP Appx. at 37). Thus, CSP would, as an affected party,

have the opportunity to be heard on the modifications, and could object to such modification or

termination. The Commission would be held to the standards prescribed in the statute, as well as

the enabling rules, and general rules with respect to PUCO orders-standards which are not

lightly met and do not permit arbitrary termination or modification of a reasonable arrangement

that would result in Eramet shopping. In addition, if the PUCO were to terminate the reasonable

arrangement, the PUCO could impose termination provisions on Eramet that protect CSP in the

event that CSP would have to serve Eramet at SSO rates, e.g., a condition that Eramet be charged

the higher of market rates or SSO tariffs upon termination of the reasonable arrangement.

In fact, the Commission has contemplated such a scenario in CSP's ESP case for standard

service offer customers. The Commission stated: "[a]s noted by several intervenors and Staff,

the risk of returning customers may be mitigated, not eliminated, by requiring customers that

switch to an alternative supplier (either through a governmental aggregation or individual CRES

providers) to agree to return to market price, and pay market price, if they return to the electric

utility after taking service from a CRES provider, or for the remaining period of the ESP term or
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until the customer switches to another alternative supplier. In exchange for this commitment,

those customers shall avoid paying the POLR charge." (CSP Appx. at 133).

Further, as a practical matter, the risk that Eramet will shop as a result of a Commission

action is minimal. For instance, in the event that the Commission determines to amend or

modify the reasonable arrangement because Eramet has not lived up to its commitments, the

PUCO would likely increase the rates Eramet would pay under the reasonable arrangement. One

would expect that, as well, the PUCO would look to impose additional conditions on Eramet that

could protect CSP in the event that Eramet seeks to end the exclusive arrangement. Certainly,

CSP could weigh in on the amendment or modification to protect its interests.

2. Since Eramet cannot unilaterally terniinate the contract, the contract
does not establish a risk that Eramet will shop and return to SSO
service.

In its Proposition of Law No. III, CSP claims that specific contract provisions create risk

that Eramet will shop because the provisions allow early termination of the contract by either

party. The provisions CSP points to as establishing the risk that Eramet will shop are in Article 6

which states: "This Contract shall not be cancelled without the prior written consent of the

Commission. Notwithstanding the foregoing, the parties agree that each of the following events

shall individually constitute a breach of this Contract that allows the Company the right to cancel

without liability to the Customer all or any part of this Contract and/or pursue any further

remedies available at law or in equity: (1) the Commission determines the Customer fails to

comply with the Section W. (E) of the Stipulation and Recommendation as modified and

approved by the Commission in Case No. 09-516-EL-AEC on October 15, 2009; or (2)

Customer assigns this Contract or any part hereof without obtaining the proper consent as

provided in paragraph two above; or (3) Customer becomes insolvent or makes a general

assignment for the benefit of creditors or admits in writing its inability to pay debts as they
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mature or if a trustee or receiver of Customer or of any substantial part of Customer's assets is

appointed by any court or proceedings instituted under any provisions of the Federal Bankruptcy

Code or any state insolvency law by or against Customer are acquiesced in or are not dismissed

within thirty (30) days or result in an adjudication in bankruptcy or insolvency." (CSP Supp. at

62).

Based on Article 6, CSP asserts, "Either party may terminate if there is a default by the

other party." (CSP Brief at 38). CSP alleges that Article 6 provides several opportunities for

Eramet to terminate the contract, if it desires. (CSP Brief at 38). CSP contends that the most

obvious contract "off ramp" for Eramet relates to the commitments contained in Exhibit A to the

contract. (CSP Brief at 38). Those commitments include capital investment in Eramet's current

manufacturing operations of at least $20 million by 2011 and an additional $20 million by 2014.

(CSP Brief at 38) (CSP Supp. at 76). Thus, CSP asserts that "it would be completely within

Eramet's control to fail to meet one of these conmmitments" and easy for its management to

justify. (CSP Brief at 39). CSP argues that this scenario demonstrates that the Commission's

finding of "no risk" is against the manifest weight of the evidence.

The Court should reject this argument because CSP's assertion that either party may

terminate the contract under Article 6 is false. Article 6 allows only "the Company [i.e., CSP]

the right to cancel without liability to the Customer all or any part of this Contract and/or pursue

any further remedies available at law or in equity," and only lists events that pertain to a default

by "the Customer," i.e., Eramet. (CSP Supp. at 62). Should Eramet default, it cannot

unilaterally terminate the contract. Neither would the contract automatically terminate. Rather,

CSP would have the right to cancel "all or any part of the contract, and has several options as to

which remedy, "in law or equity," to pursue. Thus, CSP's assertions are incorrect and its
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argument is unfounded. Further, Article 6 specifically provides, "[t]his Contract shall not be

cancelled without the prior written consent of the Commission." Thus, CSP's assertion that the

language in Article 6 "undercuts the Commission's conclusion that there is no risk that Eramet

will shop" is baseless.

Even assuming that the language of the contract allows Eramet to terminate the contract,

CSP's argument that there is a shopping risk ignores the prefatory language under the exclusive

supply provision which begins with "Unless otherwise agreed by CSP and Eramet." This phrase

means that CSP will be the exclusive supplier of Eramet's full requirements, unless both CSP

and Eramet agree otherwise, and get the Commission to approve it. Thus, even if Eramet wants

to shop, it will nonetheless be held to CSP serving it as the exclusive supplier unless CSP

relinquishes the right and the PUCO approves such action.

PROPOSITION OF LAW 5

A reviewing Court cannot add matter to the record before it, which was not part of the
trial court's proceedings, and then decide the appeal on the basis of the new matter.64

R.C. 4903.21 defines the "transcript" that the Commission must transmit to the Court,

under S.Ct.Prac.R. 5.5, when served with a notice of appeal. (OCC Appx. 3) The transcript is

limited to the "journal entries, the original papers or transcripts thereof, and a certified transcript

of all evidence adduced upon the hearing before the commission in the proceeding complained

of***." The transcript submitted to the Clerk of the Supreme Court becomes the "record" of the

PUCO proceeding, which the Court then utilizes in reviewing the appeal from the PUCO. Under

ba State of Ohio v. Ishmail (1978), 54 Ohio St.2d 402, 8 0.0.3d 405, 377 N.E.2d 500, syllabus
g[1.
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S.Ct.Prac.R. 5.5, the record on appeal relates back to the "transcript" defined under R.C.

4903.21. The transcript is thus confined to the evidence adduced at the PUCO hearing.

Yet, the Company in its merit brief seeks to present certain information to the Court that

was not part of the record in the PUCO proceeding being appealed. It was not relied upon by the

PUCO in reaching the decision the Company is appealing. Nor was the information part of the

evidence adduced at the hearing.

Specifically, the Company introduces information on the impact on the competitive

electric market of CSP exclusively serving Eramet. CSP alleges that Eramet's "substantial

power requirement" is equal to supplying up to 58,000 households and is "extremely significant

and potentially harmful to the enhancement of retail electric competition in Ohio" (CSP Brief at

2). CSP uses this information to substantiate its claim that "[p]rohibiting shopping for such

significant electric load is a major constraint on the competitive generation market in Ohio for

nearly ten years." (CSP Brief at 35). CSP also conveys to the Court other extra-record

information when it claims that it was named in the top-ten list of utilities in economic

development by Site Selection magazine. (CSP Brief at 4). This information is not in the record

and is not relevant to the issues presented in this appeal.

Because all of this information was never part of the record in the proceeding on appeal,

this Court should not consider it.65 This Court has held that a reviewing court cannot add matter

to the record before it which was not part of the trial court's proceedings, and then decide the

65 Id.; North v. Beightler, 112 Ohio St.3d 122, 2006-Ohio-6515, 17, 858 N.E.2d 386,387; Hardy

v. McFaul, 103 Ohio St.3d 408, 410, 2004 Ohio 5467, 9[9, 816 N.E.2d 248, 250.
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appeal on the basis of the new matter.66 In State of Ohio v. Ishmail67 this Court was faced with

reviewing a court of appeals decision that considered information (transcripts) that were not

taken into account at the trial court level. The role of a reviewing court is to assess errors of the

trial court and such a review "should be limited to what transpired in the trial court, as reflected

by the record made in the proceedings"68 this Court opined. The transcripts were not part of the

trial court's record transmitted to the court of appeals. Thus, it was prejudicial error for the

reviewing court to add the transcripts to the record before it and to render its decision based on

those transcripts.69

The Court's reasoning in State of Ohio v. Ishmail is equally applicable here. Like the

transcripts that were not part of the trial court's review, the information in CSP's merit brief was

not part of the PUCO's review. The Court's review of the PUCO proceeding must be limited to

that which transpired below, like this Court found in State of Ohio v. Ishmail.

Allowing the Companies to bootstrap into the appeal information that was not part of the

record below is also contrary to the provisions of the Revised Code that clearly restrict the scope

of the record. Moreover, Appellees who have not been able to challenge the information will be

prejudiced if Appellants can use this information on brief to support their argaments. It should

be struck from the Appellant's merit brief.

66 State of Ohio v. Ishmail, 54 Ohio St. 2d at 402, 377 N.E.2d at 500. Accord State v. Coleman

(1999), 85 Ohio St.3d 129, 133, 707 N.E.2d 476, 483 (Court would not consider materials that
were not evidence before the trial court and not in the record on appeal, finding that a reviewing
court cannot add matter to the record before it that was not part of the trial court's proceedings).

67 State of Ohio v. Ishmail, 54 Ohio St.2d at 402, 377 N.E.2d at 500.

68 State of Ohio v. Ishmail, 54 Ohio St.2d at 406, 377 N.E.2d at 501.

69 See Swetland Co. v. Evatt (1941),139 Ohio St. 6, 16, 21 O.O. 511, 37 N.E.2d 601, 606,
finding that "[i]t should need no citation of authority to convince that this court will not go
outside of the record in consideration of facts in appealed causes."
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V. CONCLUSION

Under R.C. 4905.31, the Commission has plenary authority over reasonable arrangements

entered into between a mercantile customer and an electric distribution utility. The Commission

may change, alter, or modify every reasonable arrangement. No reasonable arrangement is

lawful unless it is approved by the Commission. As part of the Commission's duties under R.C.

4905.31, it must review the "costs incurred" and the "revenue foregone" in conjunction with a

reasonable arrangement. It has the authority and duty to determine whether the arrangement is in

the public interest, and if it is not, it must modify the arrangement accordingly.

The Commission in the proceeding below reviewed the Eramet arrangement and

determined that a number of modifications were needed before the arrangement could be

approved. Its approach presented a balanced solution between all of the interested parties-the

customers (including residential customers) funding the discounted rates, the customer (Eramet)

seeking discounted rates, and the utility providing service. Moreover, the PUCO's approach was

tailored to encourage capital investment in Eramet's Marietta facility to retain 200 jobs in

southeastern Ohio that Eramet alleged were in jeopardy without discounted electric rates.

The Commission's solution was to approve, with modifications, the reasonable

arrangement whereby CSP was to become the exclusive suppfler to Eramet for the next ten years.

The PUCO permitted CSP to collect the discount from its other customers. CSP did so and

received authority to collect 100% of the discount in the rates for services provided to Eramet.

The PUCO, however, ordered the costs of the discount to be mitigated. Customers funding the

discount were to be credited with provider of last resort revenues collected from Eramet. Indeed

the Commission found that under the exclusive arrangement between Eramet and CSP, there was
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no risk that Eramet would shop, and thus no need to compensate CSP for a risk it would not

incur and POLR services it would not be providing.

The Company has failed to show that the Commission's actions were unlawful. The

Commission has full authority under R.C. 4905.31 to consider "costs incurred" and to offset

"revenue foregone" by costs avoided by the utility. Here there will be no costs incurred for

POLR services because Eramet cannot shop under the exclusive contract. Rather, there will be

avoided costs for CSP, which may properly be offset against "revenue foregone." Additionally,

the PUCO found that permitting the reasonable arrangement to go forward is consistent with

numerous policy mandates of R.C. 4928.02, including customer choice, regulatory flexibility,

and facilitating Ohio's competitiveness in the global economy.

CSP has failed as well to show that these Commission's actions were unreasonable. In

seeking to overturn the Commission on factual findings, the Company bears a heavy burden. It

has not sustained this burden. The Company has not shown that the Commission's Order shows

misapprehension, mistake, or willful disregard of duty.

The Court should affirm the Comrnission's solution to sustain jobs in Ohio, which

included the PUCO recognizing the resources of other customers to subsidize discounted rates

are not unlimited. CSP has been held harmless-it is collecting 100% of the revenues for

services provided to Eramet. But CSP wants more. It seeks to line its pockets, at customers'

expense, with additional POLR revenues-revenues that it would have received if it had to

provide POLR services and had to incur POLR risk under this reasonable arrangement. The

PUCO ruled, however, that CSP did not have to provide POLR service and had no POLR risk

under the ten-year arrangement.
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CSP's quest to squeeze more revenues from its customers for service it is not providing

should be denied. Accordingly, CSP's appeal should be rejected. This Court should affirm the

PUCO's ruling and ensure that Ohio customers have the rate protections intended by the General

Assembly-which include ensuring that reasonably priced retail electric service is available to

consumers.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
OHIO CONSUMERS' COUNSEL

Mau"reen R. Grady, Counsel of Rec
Michael E. Idzkowski

Office of the Ohio Consumers' Counsel
10 W. Broad Street, Suite 1800
Columbus, Ohio 43215
(614) 466-8574 - Telephone
(614) 466-9475 - Facsimile
gradv@occ.state.oh.us
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4903.09 Written opinions filed by commission in all
contested cases.

In all contested cases heard by the public utflitles commission, a complete record of all of the

proceedings shall be made, including a transcript of all testlmony and of all exhibits, and the

commission shall fiie, with the records of such cases, findings of fact and written opinlons setting forth
the reasons proppting the.decisions arrfved at,.pased Won said findings of fact.

Effectlve Date: 10-26-1953

http://codes.ohio,govforc/4903.09 2;22/2010
000001
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4903.10 Applicat6on for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any

matters determined in the proceeding. Such application shall be filed within thirty days after the entry
of the order upon the journal of the commission. Notwithstanding the preceding paragraph, in any

uncontested proceeding or, by leave of the commission first had In any other proceeding, any affected

person, firm, or corporation may make an appilcation for a rehearing within thirty days after the entry-

of any final order upon the journal of the commission. Leave to file an appltcation for rehearing shall

not be granted to any person, firm, or corporation who did not enter an appearance in the proceeding
unless the commission first finds:

(A) The appllcant's failure to enter an appearance prior to the entry upon the joumal of the
commission of the order complained of was due to just cause; and,

(B) The Interests of the applicant were not adequatefy considered in the proceeding. Every applicant
for rehearing or for leave to file an application for rehearing shall give due notice of the filing of such

application to all parties who have entered an appearance in the proceeding in the manner and form

prescribed by the commission. Such application shall be in writing and shall set forth specificaliy the

ground or grounds on whlch the applicant constders the order to be unreasonable or unlawful. No party

shall in any court urge or rely on any ground for reversal, vacatlon, or modlfication not so set forth in

the applicatton. Where such application for rehearing has been filed before the effective date of the

order as to which a rehearing Is sought, the effective date of such order, unless otherwise brdered by

the commission, shall be postponed or stayed pending dlsposition of the matter by thecommission or

by operation of law. In all other cases the maktng of such an application shall not excuse any person

from complying with the drder, or operate to stay or postpone the enforcement thereof,,without 8

special order of the commission. Where such application for rehearing has been flied,.the commission

may grant and hold such rehearing on the matter specifled in such application, if in its judgment

sufficient reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to

all parties who have entered an appearance in the proceeding. If the commission does not grant or

deny such applicatlon for rehearing within thirty days from the date of filing thereof; it is denied by

operation of law. If the commission grants such rehearing, it shall specify In the notice of such granting

the purpose for which it is granted. The commission shall also specify the scope of the additional
evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the ortglnal hearing. If, after such, rehearing, the
commission is of the opinion that the original order or any part thereof is in any respect unjust or

unwarranted, ar should be changed, the commission may abrogate or modify the'same; otherwise.

such order shall be.affirmed. An order made after such rehearing, abrogating or modifying the origtnal±+'

order, shall have the same effect as an original order, but shall not affect any right or the enforcement ---

of any right arising from or by virtue of the original order prior to the receipt of notice by the affected

party of the flling of the application for rehearing. No cause of action arising out of any order of the

commission, other than in support of the order, shall accrue in any court to any person, firm, or

corporatlon unless such person, firm, or corporation has made a proper application to the commission
for a rehearing.

Effective Date: 09-24-1997

http:,I/cades.ohio.gov/orc/4903.10
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4903.21 Transcript.
Upon service or waiver of the notice of appeal as provided in section 4903.13 of the Revised Code, the
public utilities commission shall forthwith transmit to the clerk of the supreme court, a transcript of the
journal entries, the original papers or transcripts thereof, and a certified transcript of atl evidence
adduced upon the hearing before the commission in the proceeding complained of, which documents

shall be ftled in said court.

Effective Date: 10-01-1953

http://codes.ohio.gov/orc/4903,21 OR712010
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4905.22 Service and facilities required - unreasonable
charge prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and every public utility

shall furntsh and provide with respect to its business such €nstrumentalities and facilities, as are

adequate and in all respects just and reasonable. All charges made or demanded for any service
rendered, or to be rendered, shall be just, reasonabte, and not more than the charges allowed by law
or by order of the public utilities commiss3on, and no unjust or unreasonable charge shall be made or

demanded for, or in connection with, any servtce, or in excess of that allowed by law or by order of the
commisSion.

Effective [Tate: 10-01-1953

http:ffcodes.ohio.govforc/4905.22
2qp0^040
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4905.33 Rebates, special rates, and free service

prohibited.

(A) No public utility shall directly or indirectiy, or by any special rate, rebate, drawback, or other device

or method, charge, demand, collect, or receive from any person, firm, or corporation a greater or

lesser compensation for any services rendered, or to be rendered, except as provided in Chapters

4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised Code, than it charges, demands,

collects, or receives from any other person, firm, or corporation for doing a like and contemporaneous

service under substantially the same circumstances and conditions.

(B) No public utifity shall furnish free service or service for less than actual cost for the purpose of

destroying competition.

Effective Date: 01-01-2001

httpJFeodes.o.hio.govlorei4905.33 212212010
000005
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4905.35 Prohibiting discrimination.

(A) No public utility shall make or give any undue or unreasonable preference or advantage to any

person, firm, corporation, or locality, or subject any person, firm, corporation, or locality to any undue

or unreasonable prejudice or disadvantage.

(8)(1) A natural gas company that is a public utility shall offer its regulated services or goods to all

similarly situated consumers, inciuding persons with which It is affiliated or which it controls, under

comparable terms and conditions.

(2) A natural gas company that is a public utility and that offers to a consumer a bundled service that

includes both regulated and unregulated services or goods shall offer, on an unbundled basis, to that

same consumer the regulated services or goods that would have been part of the bundled service.

Those regulated services or goods shall be of the same quality as or better quality than, and shall be

offered at the same price as or a better price.than and under the same terms and conditions as or

better terms and conditions than, they would have been had they been part of the company's bundled
service.

(3) No natural gas company that is a public utility shall condition or limit the avaiiabiiity of any

regulated services or goods, or condition the availability of a discounted rate or improved quality,

price, term, or condition for any regulated services or goods, on the basis of the identity of the supplier

of any other services or goods or on the purchase of any unregulated services or goods from the

company.

Effective Date: 09-17-1996

http-J/codes.ohio.govlorcf4905.35 2!22/2010
000006
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4901:1-38-01 Definitions®

(A) "Affidavit" means a written declaration made under oath before a notary public or other authorized

officer.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Delta revenue" means the deviation resulting from the difference in rate levels between the

otherwise applicable rate schedule and the result of any reasonable arrangement approved by the

commission.

(D) "Etectric utility" shall have the meaning set forth In division (A)(11) of section 4928.01 of the

Revised Code.

(E) "Energy efficiency production facilities" means any customer that manufactures or assembles

products that promote the more efficient use of energy (i.e., Increase the ratio of energy end use

servtces (i.e., heat, I ight, and drive power) derived from a device or process to energy inputs

necessary to derive such end use services as compared with other devices or processes that are

commonly installed to derive the same energy. use_ servtces); or, any customer.that manufactures, -

assembles or dlstributes products that are used in the production of clean, renewable energy.

(F) "Mercantile customet" shalt have the meaning set forth In division (A)(19) of section 4928.01 of the

Revised Code.

(G) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under

section 4905.30 or 4928.141 of the Revised Code, or pursuant to an arrangement under section

4905.31 of the Revised Code, which schedute or arrangement includes conditlons that may require the

customer to curtail or interrupt electric usage during nonemergency circumstances upon notification by

the electric utility.

(H) "Staff" means the staff of the commisston or its authorized representatrire.

Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifes: 4905.31, 4928.02

http:/lcodes.ohio.goi,/oaci490I °1ff3A1-38-01 2/23/2010
000007
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44901e1-38-08 Revenue recovery.

(A) Each electric utility that Is serving customers pursuant to approved reasonable arrangements, may

appty for a rider for the recovery of certain costs associated with its delta revenue for serving those

customers pursuant to reasonable arrangements in accordance with the following:

(1) The approval of the request for revenue recovery, including the level of such recovery, shall be at

the comrriissiran's discretion.

(2) The electric utility may request recovery of direct incremental administrative costs related to the
programs as part of the rlder. Such cost recovery shall be subject to audit, review, and approval by the

cammission.

(3) For reasonable arrangements in which incentives are given based upon cost savings to the electric

utility (inciuding, but not limited to, nonfirm arrangements, on/off peak pricing, seasonal rates, time-of

-day rates, real-time-pricing rates), the cost savings shall be an offset to the recovery of the delta

revenues.

(4) The amount of the revenue recovery rider shail be spread to.ail customers in proportion to the

current revenue distribution between and among classes, subject to change, alteration, or modification

by the commisston. The electric utitity shall file the projected impact of the proposed rider on all

customers, by customer class.

(5) The rider shalt be updated and reconciled, by appiication to the commission, semiannuatty. All data

submitted in support of the rider update is subject to commission review and audit.

(8) If it appears to the commission that the proposals in the appiication may be unjust and

unreasonabte, the commission shall set the matter for hearing.

(1) At such hearing, the burden of proof to show that the revenue recovery rider proposal in the

application is just and reasonabte shall be upon the electric utility.

(2) The revenue recovery rider shall be subject to change, alteration, or modification by the

commission.

(3) The staff shaii have access to ait customer and electric utility information related to service

provided pursuant to the reasonable arrangements that created the delta revenue triggering the

eSectric utility's application to recover the costs associated with said delta revenue.

(C) Affected parties may file a motion to intervene and file comments and objections to any application

filed under this rule within twenty days of the date of the fiting of the application.

Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02
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(127th CierteratAssetn6ly
I (Amended SubannM Senete B11 lawtsncr 221)

AN ACT

To amend sections 4905.3I, 4928.01, 4928.02, 4928.05,

4928.09, 4928.14, 4928.17, 4928.20, 4928.3 i, 4928.34,

4928.35, 4928.61, 4928.67, 4929.01, and 4929,02; to

enact sections 9.835, 3318.112, 4928.141, 4928.142,

4928.143, 4928.144, 4928,145, 4928.146, 4928.151,

4928.24, 4928.621, 4928.64, 4928.65, 4929.66, 4928.68,
4928.69, and 4929.051; and to repeal sections 4928.41,

4928.42, 4928.431, and 4928.44 of the Revised Code to

revise state energy policy to address electric service price

regulation, estabGsh alteatative energy benchmarks for

electric disttibution utilities and electric services

companies, provide for the use of renewable energy

credits, establish energy efficiency standards for electric

distribution utilities, require greenhouse gas emission

tepet#ing and carbon dioxide control planning far

utility-owned generating faciGties, authorize energy price

risk tnanagement contcacts, and authorize for natural gas

utilities revenue tleeoupling related to energy

conservation and eff3ciency.

_
Be it enacted by the General Assernb(y of the State of Qhiu:

Sec,rtar; 1. That sections 4905.31, 4928.01, 4928.02, 4928_05, 4928.09,
4928.14, 4928.17, 4928.20. 4928.31, 4928.34, 4928.35, 4928.61, 4928.67,
4929.01, and 4929.02 be amended and sections 9.835, 3318.112, 4928.141,
4928.142, 4928,143, 4928,144, 4928.145, 4928.146, 4928_151, 4928.24,
4928.621, 4928.64, 4928.65, 4928.66, 4928.68, 4928.69, and 4929.051 of
the Revised Code be enacted to read as follows:

"m 9,835(A) As m„£„^+ in this smtion.
{t) " n rav nlice risk sss am+^a=.p^.,^;^t_conttact" mPans a contr= tha4
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a bt!j(3gCtRty and financial tool O

127th G.A.

nrti"=meM f n enaM sn ,r+` _

(3) j'o ih..1 nfigj(n"mwe,^na a n+ntV Gity villjt' ge tQwaal±in Oa_r15

(h `d or nhual di"`^"'3

(3) "StAte aatttv" me= ti±s

Cbtttmj^ciEfn. aL*eTN^y tnStitlftIOiL 6r ot

inem +* ^IFtv af ilrig eratP establinhed bv tbe cottJ^^ltYlwaor lawg of dlia
gaa forf &nv mrr4^n of state anvemme±st. but exctttdea a
go(ir:^ subdivision-; an 'nctinttio_n of ĥ'$her edi'^oty & nWic

cmgioveeg retirement s*f,tem, th hio lwhc, and fimpengion .mtL Le

(4) "5tatr offic'at" mesns tbe eleated or appointed official or that
4-^^c 's(flm clrar¢ed with the ae ment of a state entitv.

C8) lf it detrrmines dRrdoing so ,i„in the begt interest of t►+g„lULte eatitv
or the gQ]if&ai g&divWab and ohieFr to regoectively. <*are or local
apU=yat'^rmto W a,mou= due. a *a tx$wi 1 r the t¢ic ative or other
eover.ina a,t herity of a troliticat sL^ic^Rionmayr ent_Pr into an ener¢v oricef
risk manaseem° * contta K b`onev -raceived gyn{UM tAsoch a contract
crAnd Lto by asuft 6ff1Ct$lsail be aited to the credit of the eenera[
nevene £nmt of thia ota a_*d 8pjm othecwise mi+by ot inanc4 or

u'Vjsio a ith ri ing , nv a,c^ conttact moaeu rg:eived L
cont».- ehRil be dqmited to t;;- cre i^l(^ git [ind o£{he it' l
au tyt__ 1

q

Se< 3318 112 (A) Aa + a'. in this a^tion. "WK read®" meea*fi canable
of accc^ dtt_ th» evy^n:RY 'ns± tlation of roa€ to. s-*tar Rbotnvoira&

------_.._-.-.__._.. _
tji= 04^ ____.___.._.____...,------_._._._.. ---. __-

(B) 71te Ohio school facifi(^g_sOts^missiOn ghRtt 8doa mles gmerthing
jtan srets for solar readv eauinment in school b+i1 inaq under h.ir
it±Rsdiction The ndes d78J,1, ip;t<t't_de, but n t be limited ta c*a*^ ardg
regrding roof vnace !i itatio s aha,iin ad ohgt,=on bLildinn
odentation- roof'oadina Gan:.ity, and e lectric y^^t^my,

(C} AwAh'°W district mav ^k ^nd {(^^gmmission may ^r?nt for good
canse sWti a waiyer from pad or all of he t n ark t)regCribed under

^}yf ^^r,^r< fBl ^f thig se^i-tinn_
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Sec. 4905.3I.
Cede; Chapters 490I., 4903., 4905., 4907., 4909.. 442I., aad 4423.- 4921-.
4928.. and 4929, of the Revised Code da not prohibit a public utility from
filing a schedule or ouhl enteting into any reasonable atrangement
with another public utility or with one or more of its custonters, constmters,
or empioyees, aIhk not SICRhitNt a ll>gm "We sto.s,r of an electric

tenm tn sesuaedishibn„on utilitv as those terms are t7f

Revised Code or a mouoof tho^e^tlatont fSfroines'h(ilbing a r_eaconnkle
arranqems: t with at .*+titv or at^`her mblic utilitv electric lih^t mmn,"
provtd3ng for anV of the followinS:

(A) The division or distribution of its surpfus profits;
(B) A sliding scale of charges, including vatiations in rates based upon

(1) 96patem gdpuWcd variations in cost as pravided in the schedule or
arrangement;

. (C) A minimum charge for service to be rendered unless such minimu
charge is made- vr-prohibitait by- thc tetnss_ of the franchise,.. gian:t^ or
ordinance under which such public mility is operated;

(D) A classification of setwice based upon the quantity used, the time
when used, the purpose for which used, the duration of use, and any other
reasonable consideration;

(E) Any other financial device that may be paacticable or advantageous
to the parties interested. Ne In che cm of a fhedule or a rn̂ g=W
^qncernine,,, a oubtic utititv eIs^trie lig(gcomp;n. such other fi an nriai
device mn_v jnclLde a device to necover costs i ^^t^i++ conn*^ction wi h

000013



Am. Sub. S. B. No. 221

ta

4

7R.^tlt ITIIFN̂WiuYlitlt7
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sMaLiffit
--
its eaitied ieniKy, i;+r̂ htdinerecajerv of ravenne f, as a rges It of

any deveion^tt and imnlwp^lation of psgk^d
^^ m•an.t eneroc efFciengy =Mma ^^tion 4428.66 of the
ttcvimri Codeagv sca++±sidou^nd dP,{'tlnvment of dv m?d mck+eg
iwl.tin¢ the costs of W me= p=Swwlhr retht as a res^s_ of the
o.Iv ncea mtarim •mWmcMWo n: and comnEina w' h ry gpvem_m^±t

mand"
Ng such schcduie or arrangemen , ,

is lawfui unless it is filed with and
approved by the commission m.c+.nnt ta an aV(imhon t1±at is suhHnitW by
theZ&Iic u#iliiv or the mercRntiie ,nt.+*ner or of inercanfilG

c4^oinm of an electriq dj,gailx=tion dilitv ^+a ^! is posiad on the

°mi 5jon' dm c*ng infcrmatinH gyst?+h mW is ae.c?ssibEa ttt+nn¢It theERi^• ---- - --- --

Every such public utiEity is required to confomz its schedules of rates,
tolls, and charges to such atrsttgeuunt, sliding scale, classification, or other
device, and where variable rates are provided for in any such schedule or
arrasgement, the cost data or £actors upon which such rates are based and
fixed shall be fcled with the commission in such form and at such times as
the commission direets.

thw
modification by the comrttissioa

See. 4928.01. (A) As used in this chapter.
(t) "Ancillary service" means any futtetion necessary to the provision of

eleetric eransmission or distribution smice to a n:tait customer and incEudes,
but is not limited to, scheduling, system control, and dispatch services;
reactive supply from generation resources and voltage control service;
reactive supply from transmission resources service; regulation service;
frequency response service; energy imbalance service; opeea[ing
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reserve-spitming reaerve service; operating reserve-supplemtttal reserve
service; load following; back-up supply service; real-power loss
replacement setvice; dytuunic scheduling; system black statt cWbility; and
network stability service.

(2) "Billing and collection agent" means a fully independent agent, not
affiliated with or otherwise controlled by an electric utility, electric services
company, electric cooperative, or governmental aggregator subject to
cersification under section 4928.08 of the Revised Code, to the extent that
the agent is ander contract with such utility, company, cooperative, or
aggregator solely to provide billing attd collection for retail electric service
on behal€of the utility company, cooperative, or aggtegator.

(3) "Certified tenitory" tucans the certified tertitory established for an
electric supplier under sections 4933.81 to 4933.90 of the Revised Code as

4) "Competitive tctail eUectric service" means a compottettt of tetail
ic service that is competitive as provided under division (B) of thfs

seetion.
(5) "Electric cooperative" means a not-for-profit electric light cotnpany

that both is or has been finaneed in whole or in part under the "Rural
Electrificatioa Act of 1936," 49 Stat. 1363, 7 U.S.C. 901, and owns or
operates facilities in this state to generate, transmit, or distribute electricity,
or a not-for-profit successor of such company.

(6) "Electric distribution utility' means an electric utility that supplies at
least retail electric distribution service,

(7) "Electric light company" has the satne meaning as in section 4905.03
of the Revised Code and includes an electric services company, but excludes
any self-generator to the extent 1l1SL it constmtes electricity it so produces er
te the exteaEiE, sells that elearicitv for resale ,.gr
gbWns electrricitv from a gg*A*+" fp^"iJyy it hosts ott its lja.

(8) "Electric load center" has the same meaning as in section 4933.81 of
the Revised Code.

.(ft "Electric-services company" tneattsaff etectric light company that is-.
engaged on a far-profit or not-for-profit basis in the business of supplying or
aeranging for the supply of only a competitive retail electric service in this
state. "Electric setvices company" includes a power marketer, power broker,
aggragator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmentat aggregator, or billing
and collection agent,

(10) "Electric supplier" has the sante meaning as in scetion 4933.81 of
the Revised Code.
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(11) "Electric utility" means an electric light company that hss a
ceitific-d territorv and is engaged on a for-profit basis gian in the business
of supplying a noncompetitive retail electric service in this state or in the
businesses of supplying both a noncompetitive and a competitive retail
electric service in this state. "Blectric utility" excludes a municipal elecuic
utility or a billing and collection agant.

(12) "Firtn eleesric service" means electric serviee other than nonfinn
electric service.

(13) "Goverrtmantal aggregator" means a legislative authority of a
municipal corporation, a board of township ttssstees, or a board of coanty
commissioners acting as an aggregator for the provision of a competitive
retail elaetric service under authority conferred under seetion 4928.20 of the
Revised Code.

(14) A person acts "knowingly," regardless of the person's purpose,
when the person is aware that the person's conduct will probably cause a
certain result or will probably be of a certain natm'e. A petaon has
knowledge of eiteutnstances when the person is aware that such
cit'rumstaoces probably exist.

(15) "Level of funding for low-income customer energy efficiency
programs provided through electric utility ra€es" means the level of fitnds
specifically included in an electric utiGty's rates on October 5, 1999,
pursuant to an order of the public utilities commission issued under Chapter
4905. or 490+1, of the Revised Code and in effect on October 4, 1999, for the
pmpose of improving the energy efficiency of housing for the utility's
low-income customets. The term excludes the level of any such funds
comtnitted to a speci Gc nottptofit organization or organizations pursuant to a
stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage
of income payment plan program, the home energy assistance progtatn, the
home weatherization assistance prograto, and the targeted energy eft3ciency
and weatherization progmtn.
-- (1--7)-_«M$rket dec•ejppntent period" ftr[ at¢ electric utility rtteans; t#te
period of time beginning on the statting datc of competitive retail electric
service and ending on the applicable date for that utility as speeified in
section 492$.40 of the Revised Code, irrespective of whether the utility
applies to receive transition revenues under this chapter.

(1$) "Market power" means the ability to impose on customers a
sustained price for a product or service above the price that would prevail in
a competitive ntarket.

(19) "Mercantile e®wdnffeiei customer" means a commercial or
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industrial customer if the electricity consumed is for nonresidential use and
the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a nafional accotmt involving multiple facilities in one
or mote states.

(20) "Mtmicipal electric utility" meaus a municipal cot;wration that
owns or operates facilities to generate, transmit, or distribute electricity.

(21) "Dlotxompetitive retail electric service" means a component of
retail electric savice that is noncompetifive as provided under division (B)
of this section

(22) "Nonfirm eleeiric service" means electric sereice provided pursuant
to a scbedule filed under section 4405.30 of the Revised Code or pursuam to
an artangernent under section 4905.31 of the Revised Code, which schedule
or arrangement includes conditions that may require the customer to curtail
or interrupt electric usage durittg nonemergency citctuustances upon
notification by an electric utility.

(23) "Percentag® of income payment plan atrears" means fitnds eligible
for collection through the percentage of income payment plan rider, but
uncollected as ofJuly 1, 20(gl.

(24) "Person" has the sama meaning as in section 1.59 of the Revised
Code.

(25) "Advanced energy proJect" means any technologies, products,
activities, or management practices or strategies that facilitate the generation
or use of electricity and that reduce or support the reduction of energy
consumption or support the production of clesa, renewable energy for
industrial, distribution, comtnerc'zal, institutional, governmental, tesrwch,
not-for-profit, or residential energy us . , iucbglim
but 4a not limited to,

(26) "R.egulaatory assms" means the unamoriizcxi net regulatory assets
that are capitalized or deferred on the reguLatory books of the electric utility,
pursuant to an order or practice of the public utilities commission or
pursuant to generaily accepted accounting principles as a result of a prior
commission r•ace-making decision, and that would otherwise bave been

d413i 621 of the RPVMdC
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charged to expense as incutred or would not have been capitaiized or
otherwise deferred for future regalatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred
demand-side management costs; all deferred percentage of income payment
ptan arrears; post-in-service capitalized charges and assets recognized itt
cotutection with statement of t'inanciat accotmting sta'ndatds no. 109
(receivabtes from customers for iru:ome taxes); future nuctear
decommissioning costs and fuei disposal costs as those costs have been
detexmined by the commission in the etectric utility`s most recent rate or
accounting application proceeding addressing such costs; the undepreciated
costs of safety and radiation control equipment on nuclear generating plants
owned or leased by an electric utitity; and fuel costs currently deferred
putsuant to the tetne5 of one or more settlement agreements approved by the
comntiss{on.

(27) "Retail electric service" means any serviee involved in supplying or
arranging for the supply of eteetricity to ultimate constmters in this state,
from the po'nu of generation to the point of consumption. For the purposes
of this chapter, retail electric service includes one or more of the following
"service componenta": generation service, aggregation service, power
marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and
coilection service.

January 1,2001 -
f 3®WI "Customer-geuerntor" means a user of a net metering system.
(44M "Net metering" means measuring the difTcrence in an

applicable billing period between the electricity supplied by an etectric
service provider and the electricity geaerated by a customer-generator that is
fed'SacEto Efie eCectncseivice piovtdeiC:

faaUD "Net metering systern" means a facility for the production of
electrical energy that daes all of the following:

(a) Uses as its fuel either solar, wind, biotnass, landfill gas, or
hydropower, or uses a microturbine or a fnei cell;

(b) is located on a custotner-generator's prearises;
(c) Operates in paraitel with the electric atility's transmission mxl

distribution facil"tties;
(d) Is intended primarily to offset part or all of the customer-generatot's
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mtittirsments for o[ectricity.
{33)(M "Self-generator" means an entity in this state that owns or

on its Mogses an electric genetation facility that pmdvaes etectricity
primarily for the ownefs consumption and that may provida any such excess
eiectricity to ^^gther entitv, whether the
facility is instatked or opetated by the owner or by an agent un<kv' a contract.

(33) " A meana thP ctA.ui,+rd . . ' p offer 'n gffect onft

Mgms- dyg;=,c„'ctum ttt' eqttimmant hat 'rmrnn he $enerae',^, nn,^niy:nN

of an etectric $eneratina facilitv to_ttm_extentsttoh..efficiencv is acbieved

(gl Anv metbW or anX modificati(m or ren

^t the en= DO¢gn[Xhes facilities-

3.*ide Qnii'rai+nA th: ^
genera_6on Uctem isdng of ctstomer

^r•,rratinn of eleoirnciU and tham?i ootna++ simW nem{v 'mA_ritv to

C7=S&jL eY`hmningX t include8 a carhmrbaset
dl,y g(^lpd bq;ftrce com ,ation dc++..o tt a

&apremad as ash in emissions of n;ttmm oxide, merevv amidg gtorin
c,.tfi.r dioxid® ot sulftir tti os ,de in accordance with thg Anicriran soeietv of
teytina and ntate,ials stA,Werd D1757A or a neduction of n^etaC oxide
p7nia iona in =ib A . with c+anaard i15I42 of It`At swiety. or C,ean c.oai
g r^ nnippy sat jncjudes df -g d^.ajggr iHt,v to continl or 2ment the
emil'ca of ca_*t= dioxide. which design u t++'{y the com,migion shall

IW +ie and c1+Ai! be sod on cmmoft feagible bat available
1ng}; or L. ^absence of a det_M_n-ned best available t_.r nnloev.

s^tt be oftt±eh±,{,{est l_°vel of?fon=ja,y,kasibFe desiqn; caMWlltv for
WIi h Mexis g;neratjy ae^^ Scientifir op'ni

(d) Advanced nuclear ene.nv tec JQgy eaggistina of generation LiI
Whno(M udofumd by t5e ^nm(ea_r re ,1a com^+sstoa other_ !?t r

t

tiTt S'f•1 iTVNJW'C,S7i, I

^hiina_ but not^(}*
;BJLoFiz acid . +ei celL

:b^( ^t7 itZ^7^Fl^tli^3#T17,^F+I^lL^I-1,2D)Mi a
^vers't=hnolom igcb!din¢. but not lim_it?d to, adv^ etoker
,.r nn ng,y ar_ay. advanot flisd7eQbgtj, 2asifica(ton tcc]nobgSI. that tesLis
in ^a,.^*rabte a .c- gall emissim faductions as carc*ilatad rn,rm= to
t° Llaited S = =imnm :. ^l a= 'nn wast_e :ettuMtion model
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r+FY :Y 9

j,Z^40t of the Revisect Code. ftn}gjl fiactionation- hlolosical
dergfljHlg;naa or miw ^ hRt das oot pn^jp^y '^nunlve
f intaa - btomRCQ onerttv btaloglggrtlpdPt}y,gdmeth=gac or enerev
*;dnt hom turatreatted bv-orath= of the ZlAnt W&CM y7f wood

^Retu aable ettm reso°kscd' inch:<Iea but is^ li

7W.ir.r !nc :; b iif.lii. ai' r42.yfifit7l I•,i't.i' f. !

M The factlity c,q 'tes with rmo*nrze ntinm of he O to

in tu' a to tPjl7,t,vaJ watm Qf Qke Erie: Etnsae^faibb that will ymmM
the ie'Pr ntiliz"tion of a ren.;,rabte e_neerav MuW= that 'mRri ytgeneratee
off ---pk; or distribt•tegt ggnnrntiott gy= used by a custt}= to eenetatp

elec,tricitv Prortt anv such auerav ;s used in i4^aion (Q)J3,51 of his ec

"hy 1$1^ facilitl'" means a hvdmteetaic g ncra ' facility that is

(Qgad at a dam on a rivec or u.^. anv wata diac hgrg, ly( to a river that is
within or bords*+*s this ctw or within or bnrder3no an attioi_ning state and
mm dj gf th_e fo1&iwing s n Rnt •

(a} Tth- facility pjQ}^de for flows ho± m not dert mênta or ftch
cyjldlifp. a_nd wata o,;;itg,:nc ILdWv IOfi9Mt flow fltrnuations as defined
by thwMj{cablo licensing ageou for the facilitv.

(b) The facWtv dp;mo^wates that it co Gec wi t+ the water or";Iitv
cte:+d,s,rvls of this st-tn which eomoliRnrr mRy et of r°fifi ati n mder
S=I ^I of ft " i anW= Act of 1977 "91 Stat, 159$, 1594 33
U.S.C. ja,¢I and cie.++nnmha that it has not sqtttribtiW ►0a fini3inQ by iR
state dR+ the river has imoired wa*_cr aWditv on,±e>• Ceetion 303(d) of the
"Clean ter Act of 1977." 114 Stat, 870. 33 U.S.C.1313.

OL

xm gmkci tm a rnuw exa Rnae ntanbrane fisel celL lyhasnbn<k agid f^t
{imitrd ry e] lepl t*a-d jnft un¢jat+ntl of elet`tricityiarlowna +t

enetavcn ;^ ^ tAE pa ion = and with the tetms of is fcdmd

or ben^R cripent to the 9=,81 of a'

11a k3(ttg
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- 'em li ^Q or em4tton nat 30 retarea tn recresnona^

ilitv is not reazd ted bv hal

the Pn •t;tv c®inDIICS with 4ittLLarMair2m=ta a are

cecMnmended, hv .gst ="=cie= tn the extent t_l+o as ^,risWction over

The
or a¢encv of ^gy
over the facilitv

i2fF;'.^IK-F^.^'1S^liX i Li ^5,^ ^ t! ^#!l^ yl3:yr.7 i f R

mended for reffiUVml _bv anv ferai atenCv
m to t3h ea= dit pArtioyFK"R`A4y Io-.a_ j ris^t^, icrion

(B) For the putposes of this chapter, a retail electric service component
shall be deetned a competitive retail electric setvice if the service
contponent is competitive pursuant to a declaration by a provision of the
Revised Code or pursuant to an order of the public uflTities commission
authorized under division (A) of section 442844 of the Revised Code.
Gltherwise, the service component shall be deemed a noncornpetitive retail
electric service.

.49
s s[ate 1^

(A) Ensure the availabitity to consutners of adequato, reliable, safe,
efficient, ttondiscriminatory, and reasonabty priced retail electric service;

(B) Ensure the availability of unbundled and connpareble tetail electric
service that provides eonsumers with the supplier, ptice, terms, conditions,
and quality options they elect to meet their respective nceds;

(C) Ensure diversity of electricity supplies and suppliers, by giving
consumcrs effective choices over the selection of those supplies and
suppliers and by encsuuaging the development of distributed and small
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generation faciiities;
(D) Encourage innovation and market access for cost-effective supply-

and demand-side retail electric service incl 'nQ. 6ui nnt limited to,
i-'^ n^g,^-, n ime '!ifferea 'ated ^,rlp,j^,, ^E$, ii^tlP+++P^rAZ,on

gf A62M•al mt^na "nHa^;+!
(E) Encourage cost-effective atxl efficient access to information

regarding the opetati.on of the traasmission and distribncim systems of
electric tttilities in otzler to promote ]g21h effective eusomer choice of reffiil
electric setvice an^ft ^vetQpnmP.A uf nerfonnatte ^+^dardQ "d Mts
for s.-vice ©ulibLfor al! consit+*se*s inri_+itinQ a^n^►act+ievement renoris

iacala••"'-'='-°-e;
(F) Eu= that an elecndR ntilitv'-.sMmmjgljon,..a,lld digdbudg;mAm

amgroaWble tn a ct^^tom.^.__ge^»ratar or oa of distrib<rt?d genpration. so
that uamna-gmemm or owner can ma_*ti= and delic the e,lectrigitv it

^ gniae the continuing emergence of competitive electricity
markets thtrough the development and implementation of flexible regulatory
trestment;

{6}jW Ensure effecXive contpetition in the ptnvision of reaii electric
service by avoiding a.nticompetitive subsidies ftowing from a
noncotnpetitive retail electric service to a competitive retail electric service

a nroduct or service other thaa retail electric service, and vice vetsa,

dictribntioa or transmission rates;
(I{)(D Ensure cetail electric service consnmers protection against

unzeasoaable sales practices, tnarket deficiencies, and market power,

^.TT.Z•ir7! TI

3 i:5^4 i;ii('ys1 MN(.YiW

.-̂̀.H4iT73+3'iL^i-tif^Ytti^LirE;S^_v.[•1:

•^1ASr6-ti^^•trlP;.nY^[^

++rn t g imolementation of sjigfjlg"d serieration across
,y, m rcla m ih^ +p¢r+sar mview and mj^} [a in¢ of iniatatiye

7t d^ ^s t^^̂
?tAniaTA ga+ft rbw=S_ andn^ mettlina,

(L) protec, ar_nsj.f ,q^g,iâhon^ inrFnrting„ but not limited to. when

c-onsid►**nc the imWemensAt^^m of ^,n„vttPw advaneW en?rgy or renewable

QAMU resouree:
lM) FUmM¢e the e..Q*i...^ of emait u i . owners in. this stakg

and alt APm„ttve ewr¢n res{g^p^lg t^,^ ^rrem^
QD Facilitate the state's effectiveness in the global economy.
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i 'Ra c.st th ,r nolicti t_h^ cn*n*n3nion <htlll cmidt"r rules as n
Mjy to the cn^s-* of electric diseribLOn,..;: . e•,•Mre. im_lnEtinn_ hot not

t+4' to. Hn> a<tPqjainnr for ({t$tn rn= of devqlot3meIIt in t+34 s gre

Sec. 4928.05. (A)(1) On and after the 8latting date of competitive retail
electric service, a competitive retat7 electric servtee supplied by an electric
utility or electric services company shall not be subject to supervision and
regulation by a municipal corporation under Chapter 743. of the Revised
Code or by the public utilities cornmission under Cbaptecs 4901. to 4909.,
4933., 4935., and 4963. of the Revised Code, except seetiea sedims
4905.10 and 4905.31, division ($) of gt^ 4905.33, and sections 4905.35
and 4933.81 to 4933.90; except secticros 4905.06, 4935.03, 4963.40, and
4953.41 of the Revised Code only w the extent related to service reliability
and public safety; and except as otherwise provided in this chapter- The
comntission•s authority to enfotce those excepted provisions with respect to
a competitive retail eleetric service shall be such authority as is provided for
their enforcetnent under Cbapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code and this chapter. lYotk±na in this division s aH be
rnncsn H1 to limit tk commission's aLt-hnrity under cer.rio s 4928.141 to

4928,144 nf Lhe Rsaised Code.
On and after the starting date of competitive retail electric service, a

competitive retail electric service supplied by an electric coopetstive shall
nnt be subject to supervision and regulation by the commission under
Chapters 4901, to 4909., 4933„ 4935., and 4963. of the Revised Code,
except as otherwise expressly provided in sections 4928.01 to 4928.10 and
4928.16 of the Revised Code.

(2) On and after the statting date of competitive retail electric service, a
noncompetit9ve retail electric service supplied by an electric utility shall be
subject to supervision and regulation by the commission under Chapters
4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this
chapter, to the extent that authority is not preempted by federal law. The
commissious authority to enforce those provisions with respect to a_..
noncompetiuve FetaiiT eteckic seivice sTialT 6e tTSe-auilioriijf gio'vi _ iuid6
those chapters and this chapter, to the extent the authority is not preempted
by t8deral law. No--•ith_tans'ne Chao= 9905 a_*d 909 of thg &yicad
^!: r,Mt " M. .3M,t iI?TtS-iaiF'f,L3YT1Sa UM LY
PMtdP for the pecoverv = h a reconc"labla rider on an electric
dirn;h:,tinr utility's dietri,hution M5. of a11 transmission and
tran micaioa-relatd costs. 'nclu ing anci1 ara ,gnh cong -s ion costs,

imnosed on or charaed to the utifitv by the fpdcW enerw mWAt=

eoum _t,ri`s^g ar a reeional transmission__gg8n9Tation. indenendent

000023



0

Am. Sub. S. B. No. 221
14

127th G.A.

Ihe mmmission shatl exercise its jurisdiction with respect to the
delivery of electricity by an electric utility in this state on or after the
startntg date of competitive retail electric setvice so as to ensure that no
aspect of the delivery of electricity by the utility to consumers in this siste
that consists of a ttoncompetitive retail electric sovice is unregalated.

On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and
regulation by the commission under Chapters 4901. to 4909., 4933., 4935.,
and 4963. of the Revised Code, except sections 4933.81 to 4933.90 and
4935.03 of the Revised Code. The commission.'s authority to enforce those
excepted sections with respect to a noneonipetitive retail electric service of
an etecttic cooperative shall be such authority as is provided for their
enforcement under Chapters 4933. and 4935. of dte Revised Code.

(B) Nothing in this chapter affects the authority of the conunission
under Title XLIX of the Revised Cade to regulate an electric light company
in this state or an electric service supplied in this state prior to the starting
date of competitive retail electric seruice.

Sec. 4928.09. (A)(l) No person shall operate in this state as an electric
utitity, an electric services company, er a billing and collection agent-Qt.a

trancmiasion or n+za++on aunroved by thetul- enersv
forfi?U,nr O miaai n-a ,11$y.m$.. h° ret^il ibili{K for ma^rtta:nxr^

ii 'litv in all or po of thiA state on and after the starting date of
competitive retail electric service unless that person fint does both of the

following:
(a) Consents irrevncably to the jurisdiction of the courts of this state and

service of process in this state, including, without limitation, service of
summonses and subpoenas. for any civil or criminai proceeding arising out
of or relating to such operation, by providing that imvocable consent in
accordance with division (A)(4) of this section;

- (blrDestgrsates'atragemrautlearizevttts melve that sereire of protess in
this state, by filing with the commission a document designating that agent.

(2) No person shall continue to operate as such an electric utility,
electric services eompany, ar billing and colleetion agent or maacnd
u*,x,nis ' nrwAni ation decrribed in division (A)(1) of this scclion unless
that person continues to consent to such jurisdiction and service of process
in this state and continues to designate an agent as provided under this
division, by refiling in accordance with division (A)(4) of this section the
appropriate documents filed under division (A)(1) of this section or, as
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appiicablt,the appropriate amended docutntnts filed under division (A)(3)
of this section. Such reftling shall occur during the month of Decetnber of
every fourth year after the initial filing of a document under division (A)(1)
of this section

(3) If the address of the person filing a documettt under division (A)(1)
or (2) of this section changes, or if a person's agent or the address of the
agent changes, from that listed on the most recently filed of such dacuments,
the patson shall file an amertdtd doeument containing the new information.

(4) The consent and desig©aEton requiteti by divisions (A)(t) to (3) of
this sectSon shall be in writing, on forns prescribed by the pubiic utilities
conunission. The originat of each such document or amended document
shall be legible and shalt be filed with the commission, with a copy filed
with the office of the consarners' counsel and with the attotney geteral's
office.

(B) A petson who enters this state pursuant to a summons, snbpcrena, or
other form of process authorized by this section is not subject to arrest or
service of piaxss, whether civil or ctiminal, in connection with other
matters that arose before the peraon's entrance into this state ptusoant to
such sumtnons, subpoena, or ot}ur fotm of process.

(C) Divisions (A) and (8) of this seetion do not apply to any of the
following:

(t) A corporation incorporated under the laws of this state that has
appointed a statutory agent pursuant to section 1701.07 or 1702.06 of the

Revised Code;
(2) A fon;ign corporation licensed to ttartsact business in this state that

haa appointed a designated agent pursuant to section 1703.041 of the
Revised Code;

(3) Any other petson that is a resident of this state or that files consent
to service of proctss and designates a statutory agent pucsuant to othar laws
of this state.

Sec. 4928.14.
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Mg failure of a supplier to
provide retaii electric generation service to cvstomers within the certified
territory of the gg electric distrihution utility shaU resutt in the suppliees
custosners, after reasonable notice, defaulting to the utiliWs standard service
offer fiW under division sccti c 4928, 14 L 4928,142
and dgrnt t a3 of the RPV^sed Code until the customer chooses an altemative
supplier. A supplier is decmed under this divioie gaWon to have failed to
provide such service if the commission fmds, after reasonable notice and
opportunity for hearing, that any of the following conditions are met:

(4j(A) The supplier has defaulted on its contracts with custonaets, is in
receiverahip, or has fited for banlrnptey.

{aM The supplier is ne longer capable of providing the service.
{3W The supplier is unable to provide delivery to traasmission or

distribution facilities for such per6nd of time as may be reasonably specified
by eommission rule adopted under division (A) of section 4928.06 of the
Revised Code.
_,.,RM T'[ie s`uppliei s cefificaFiou ti5s WfY`siBpetfd€d; coudit4omaiiy
rescinded, or rescinded under division (CJ) of section 4928.08 of the Revised
Code.

Sec. 492& 141 dA1 Befinning 7anuatv ! 2009. an cle,GWp distribution

itti i ^tl j^ypt•-^ ona^c^ m*^`^ an a aggl *R I Icri nondier.rimjna orv

b=a;a wit_bin its certified territ_̂**v a sanduA an3&." ^ffer of all comoetittve
e. tct gna'sn " . °^tiat et ..+.+ sm
pjy of eiectric $eneranon c^ vice. T

r dictribution utilitv shall aoalvtg thepublic utili
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Y.9t+^ttan^,,, lv mdcr botb aecflona. excent that titc utilitv^,
offei 'ic,hou at inimm shall 'n l iaa afiline .n

v^.Krtij! Q& a gond,^smice affer

-wA-wcipn 4928 142 or 9,143 of the Revi:
k`3^klt^iSfl!!si

mal}lianee with tbis s..:,tlott and do ipyx(jmd sa.y.ice affk
4Wtily's hfai* t s.LdarA cErvica offet f{g the pytp= itf gec ion 4928.14

of ft Revised s¢ Nom^ f+°ndinH th/' fggoiryjg Mnlcio ftta` ttlan
of an el..,.tric ti;,tttb3,'-=_uMtM s atI C ^^forth& ttumase of the Htilitds
='^'^a=ae tivi h this division n+tit a stap{Ld service offer is first au&ari ed
under swtion 4928.142 or 4928,143 of the RcvLqd Cr,ld;.. aA as aFplicable_

$eviion 4428_ 143 of the
estett c brgmd Ik..ember ji, :(102.sbal( m'me n be in -et^ect

fnr the cubjet . e,ct_ri.ittia*!: ii+an tjljft for ft dLMStlon of the gtlaleQ terBi

A„St^MA si^nea otfe^ L^RQ^"tian 4928-142 or 4928 I4'1 ofthe Resvise<t
C sn .i gX,^^ud^ amr = ^^='& aotha 'nzed altowaF*!eeg for tra2citiaa

c+,:"s_ with suah.olhy.sim 'nv fl'ectivg a•S and fft#m` the ate hat he

^Y%^tiaF= 0 t 9T+i- cizi, I t- i3ii1Sfltkf'/!iliStW1Re

Re^^ of qeaeW ci_rojbtion in gol cotlqly in the atilitv's c?*tifi^t

IprrtMMJlg 2mmiasi^o^sHaAM ivtn iarding ftli SgS;n ^r h^ a

secfion&
ec 4428 142 (A) For the Uuuww of c&=jyu with rwtian 4425_ 141

of the Revised ('od and cbiert iviR on (I?) of this erctlnn d as
M i abl s,'ec1 to the rate nian ccotL*=mnt of diviion (A} of section
4228.141 of the Revised Code. an eleetric disttibt,noa Lti_lity. may sab ieh a
gin ar<t sa-vice ofl'er pLiee for t+etai,( WcMk Qensration n?yict that is

affei^-- _-._. -̂
i

bidhin¢ nrncess &a Rgvides for a11 of he 1 nwina_

(ei St,±nclardized bid evalf-f•Atio,p ri 'a_
(j? Oversiicht bvan indenendcnt third pgply that skA t de^isa_yhc_

lici a•inn ad+*ini.star the bi^t g. and s+ re hat the cp lSgia ;psx'Lfied L

divisinn (AN1i(s) to (c} of this q{X,yion m nteh

000027



Am. Sub. S. B. No. 221 127th Cf.A.
t8

{g1 Fc t^atiQn Qf i>^ eubmitt^ kt^1^ 4r tn he eel=+ian af the

leae^ t+^=.^^jd vi ms_^Prs.
+y^^^n^;..ti::n cu_nnti .r hat^ ^ mCnhibit_^ fratff ue_*t=cinatint in_ the

^ t7, n k+ t. Htitiea comn>tasian 4hal1modifv rt+!es or adont Dew
n:tes as nemary ^majty eDnd1!^^ Qf Ef^ comtx+,five 6 ma

mess a*^'t_..ft qitttii^ e^t,^s of hiddets w^11^h ks shatt fasttt Sumslter
th t"il t wtanri at^e, be c::nststen

y_ NA of div:sison 4A}( 1 Qf +^^+cm.t^ ,
Drc^m^a fQr a^*ket-rateehhve nii` gna g; comnt^ rrtor tQJUU

offer =n-d9r dic"sinrr (Al of hk5 C....t:i'+na ty+° °I°^?^.tWn1hdi^hntt

file ggMlic-^n H`th dte c m*,+iasicm An +°tecn'ic di_strihurion ntil_itv may
thethe nr t^ ^ Pr rffecf,vc date offi t a r+rsjirahQn wtt_1? m+ fl

ro^a.ieei=_mteMuit.e5t UB.•! " it:atQn (^X;^)gf ih+s eeet+Qn. MU, as t_he
farm_r.q=iacion d2?ermine3 "^'^^" ^ ,•*EtP =`*;P.+v ^hatl imme.t+Atetjr cxZn

a,S:ds MiPdt3lpqn ther .ta1^ PPit•wet.

+^,,,n-.^t^*' -on s n.^er ia t^ic^a:on ahaLt detail thh
i^tv s nmDCSnd tnrrnnlip= wi h r _̂aq*1^IItB

tratP it>_taL afLefotrawin¢ reeeirPmennts are_?^taa,^
Th e6wtv^ f !^ts^rt; D=titi or ita^5R11i8stat servicc affiliate

j^jq^ ko at Ida^ Qn;rrdjj^ ttan^*+*iSSintl or+Ta^ization Lh?t hxs heen
^atfiTY^St11gBi^ainn_ or there otherwise is

^ s' ^a m ihe e tttc ttatLm+.Saton ertd.rdaiT^mhie am rn r +_^min .at^ ^^^ ^S .
r71 Anv sisrh reaio-a1 n4 icaion oryan+T^ron ^ arket.monttor

fi=n, tion *+d ah2 hifv take ^ti t^,s to i e•t+t ft,^d]^ +ttffate markef Dnwet

^r the +- `{' ih; ti^ lrti:itv's ina_*ket Con..'t4*.."t^ Or a- mt^s^r mark^t

^Wt ,ring iz.netion ea+sir`^ :^hm ^QmmmspTtRt^ abilitv ta >dent+fi+ and
ma>^tor market a'aâ.itiona n__an^! mitiaa^^ ^n^•^' °P°^^iatr.t witit thr_ eXen^isc

gf jg^ pQwer.
i31 A D kiiahPd aoLrcg af +n€QrmntiaD i4 ayaila E^ HCly or htnueh

_...___4: t___;. ...._.r-:-^ _:*^:. --• ,-• « -i. p^i nc?_..._.^cine ^finm•^mt fQr tra.. Tec^recm on- a
. rn rnntrartc for d^ ty ^ rnn atm--+-+. a J

^_

tenat

vers
FFt

h - dat of V+ lic fion a_diuat.^t on a ueattlar hasts
^ 3f^r'ph^mmiRSion a1+at1 initiate g and wf h+n inCtVday&

the ^ZiCatyg„n°s flina datR ahgFf dP^^r^+ine hy ordet whether hr etectnc
.i' Mh= r;nn , titita a^nd ita m rket rate oifer meet WLaf tRe_ foteeo_n_e

ataIf the fnainn is eitive electric + tribLnan Dnlttv may
^jna^ :tc n.. ritive bi in¢ nrQSess If t_e finding +^n^,g#ttveas toone or

py,q^ re^y^++'ment"s t_ c mmie,•ion 'n ha^rcF^r chatt direet t_^e elechic
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tiisobjidon utilitv teaa"rd_in¢hs,j^r a= defiCi encv tg
timdv rrLn= to the mmi aion'c ati°fac imr nt
(i WY±Itt 17"7aiS'itru•ri-I:; :Ti7 r 7 F 14,14 I+7 'm i[r„Y-.li C a On

127th G.A,

ta iti! IS=:r^

dmpWft ^y'I'ly tna& a i ,ltane., .a f l'ng ttnder this section Wion
4928_143 of the Rec:s,.̂d Code- the L,r+;a(yft1.t not initia_te its cappet'rtive
bid Lu'I at kaat one Ittmn.tre,t fith+ dttvsaftihe linQ date af those

amiiogm
{Q Upqp the Mppl.tion of the camyotive bidding pmcess a^^Qhor±?r^_

bydiviRinso , tA}and tB) of ihiQ =r.ti= ireGiti*tng ftx (>yf, p}IMse of
divjg}on (j)1 of ths swtion Lh. 2nmmicgjgg gjlatl se4ect th_e least-rnst bid
gjtit^` or tyu+nerc of that ,pmmg, and ct.r.h selected bid or bir1.. as
p.l+ggbcd as retail rates bv the crommission. sha1l be he eleetrie di, °ution
uti b's anriard Qerviee offer L1SllP$1the /`r41iY1 i a'ST7Lbi order icrauvi fore
the third cajflpda• dsv followin^ the cowliian of the eomnetitve bi dino

affec determfnea hat nnfi or more ot

follo1ZWWlt1 ^VS '̂LtaAOt t'
(1) h n3rt ion of In d+gQ p=ss Niti„y overs r1scri Quch that

[jy -amoW of gypp(,v bid t= was =^_̂ r than the amount of the load bid

gi-IL
(2) There were oL more Wddars
(3) At leaAt^ntv-fiv® M cent of the load is bid tM by one or more

pmptLsc odter than the electric distribntion '1{tv.
All cakg i_"t_red by the eltne'r {jisrri ' r ilily #A a rmLit of or

ceeviCerelag t to he e pditive biddnQ pmm or (Q .ring mmrafim
to nrovide tlte aca=!da,vt cay(ye aMr inclwing the esssts of emum!
caMi(y and the ^gs of It ofher prodl= and se_^. kM Rmr.yt+„+̂t as a res ,tf
of thy^m++e*_it!€YS' bidding t^L shall be 'tLmelv movemd throt2b the
sMadarrl ceryi¢e offer jdG sncL for har Zggcr- ffic cgmIpee.cion ahall
ylorove a ttxnnoiliarion tttecbll im- ot-her recrsvetv nw anism. or a
rQmbwAjio of c rch mnr.hanicme for the rhliEy.

(;m T'lff- $i3f`^nl3cation filed urifief ltiis _by..aii eIeèi:rie
diatrilnnion utility th,a+. as of tbe effecteve date of this secg directly awtrt%-
igwhole or in tmt agaEgigelecttie generatine f"iljties Lh-sr I^aEI,^ be4 tn rsnst

and usefd in t a s*Ate sba"ll ceo^'rs that a nortion of that tn+;itv' ata ard
scpyi r off^ the firat five ym of Ihe n,ya_rk'et t8te offer be
. e tM ii13M Lrl's7fi^t?, r3i<f l.... + e GlTf7^fij:v q'd . y i... .Ltalì7:'F3iL-ti7^.4 i

of the load }p,Xrar one and not jos than tw=;y ^ cent in vear two. t irtv
per cent in vear = f,QM = cent in = fqLr_ and fiflv = ce_nt in
five onsistent with thm oem=ges. tbe cott>Ert±ission shall q=minp h-
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c^rci e o f £ e r pdce f o - • • 5 ;I e xA& amcanm a,wyjcc mlg ttsis first

-- inina atandard aewvics of€er loa& w;.h la er mios

shall he?,M;'wl tolh^, etecL*':k^. ;atri mhty'!i most nt s andaret

aenzc flffer
teta++4^
,. ted io+a<d or downward as the c missim

res ^^abiP jytti.aartton.'. Î poton af au
hc^ ^h n^s fr^n tlaz I rel of au oa or mnre of dw following

rnata as fleCt+'d 'n hat IROSt n'.CCIlt=did80tY1cG 8ffe7 Vt1Ce:

(j}The °aec*+A dLitr;bor+nn ut?IWs Widt+tlvine-urted cost
jgprodtx:e electricitv:

fjj !tg =WMLV ^°^ta of jWd^do the 'nmolV and ddnand

f,.. raa in :em^rem .^^s of dvs aLte._tine !;r^e. !na not 1LmFted to_ aenewable

CUM 3n:srra and enetQV efficiencyr^eYrements:

s*it.^nfht ;nnir*ed W^E±tE+a^V wi h{e^ r^_+^re mv
ra[a^ypfth conslderapon of °-°fing of snv m21[ associated wrththe
t ee CostS.

^=king any aW{lgbn= to rha maat t sAafrd aervic& a+I'er nrica

on tke basis of cogg &seribed in dic^sion (Bl nf t-hie eettnn- h
-fi=itI 'nel ae h4 --A ta hat m_av become av ila)ia to th

I^y'yc dicuih: tfonft a a resWtQf or in m,,*+^tdm with the ^

in .1 'in+i in the adiUa -} ;^-±::aen^ !-^nt sb'•f fimfted hR the n±^^ty'^a-ceeet,Dt

of cmic;ons ct>x''its or iU reLPjZ of tax bettefi,ls or of o8ter benefits a_++d

^, nrrnnalv tehe co micsio mav iamwwlwase swh {adi316T#tY on the a*>a^+nt

to rnc.*m har n^teh hq,.Pfits a^ nraoerl^?^I.Shcgd with dte moctated cost

nr^arr^.sib'!i(y. 77ie c 3 mission chaH atc .rermt;;e b{ty+^cu h dructments

wijj atfe.ct tlte electric distribution n ti -'s rea!nn un cottttnon eauity that

may be h' 1 `v thos., adiLstments The c^+nMisaion shall not atwlv ;ts

c_ A;a<tation of t;e te*^rn r_^ ctitt^^mon ^j^,(Y, t,^rerfUCe a_nv a^!+1'-+r_^n_enfs

^ th_nri9e' nn.^+_- tttis iVilOn ^nlCac_ t_t^2 a^til,^.,^^+gj{ig w1ll +°w ^ .!E'u'YdC

Axcess of t}x_rg,n^3on &Qt11"^c•n eazitv that is e^mwi by,pWbEEclv traded

Ki'li 77.3tN

aith an^ ^dittgga°mts for caw*°l stcocU!*e as ttU ae aneroonace
a rh t si::fscan ly^x ^siv ea ;ngc
diMribLhon Lh11tY.

^y adicst ^he e tri istdbution
reaao b^enr-vice offet micr by Wh ju,g and
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that tbrfttrns the utility-'k Rn W°t iutegdiy or tD ensu* that h mdl 'nv

a^jtnh e tn P'titv for rD iiaj^g atsndstdz axice o*ia not

so inadm^jak as to teodt d'rertU or indi^ect p in a tak;ng of nranertv

wiignutr.o^ttc+.t? w=nr to Swtirn+ 19 o€Amele? Oltio Constt tution.

'T_1u etectric dstribn(ion utility has the be>_*den of demonstra_t+stg hat^

t',c -nt to its most rc. ^ t a ndard ai^ o^price in ttn= in
innr° with Lhue tLVi§lon.

ninyn h° a.q^,,.d v^r of a blended nrice ^ndar div4aion (D}
assin

of this ,aectso^and no rtt lt6 tandinv any ^°^ rg^tire.ment of tbxa cectton, ft

co^sio^tt^tty altez m^+1e tiv lv ° pt{?p4itiQYlU=fie•t in that

d j y j a i o n t o t A + t i e a t s a p y ffc^* n a • or e i a A i f i a n t c n;e in -te

ple ^=r dia 'bi_tion ttiWg a•°n^td ^^a^ge Dffer lgjra hgt WSHItd

otherro:ass result in gggemjor ^th mmct to any ra e am or rate cch d-

oust t^ :iesllt#i, tti\}I =utin:.. s atl be tgAduAf tnDre oftee
than wnmxstiy a^ han miaaiDn ahnN A^' by I^t82Ln3 t w pj'Qp,Q^DAa

a_nd ln anygcMUt, inelndino because of the length of time. as atrt„horized

eirnieg division (C) of thi,g$eejQta. I&en tn gtmtove the market rflt¢ ort'er_

cause tbe dtsation of^he blettdina wAiod to exceed ten vMas cn+;nted

a+fecti;$ the p+^.^pective
nronpttions ?,aed t*ing . CyS bten inc. pedad d a i not affect anv

blendingyMWmon pdeviom(g, ^AarDVed and agphed bqft cotn_m±ssiDn
mr^r his iA(4n-

(F) An alect*g iatribution ufiljty ftt has teceived comnasaion

annl' *ion t!ndp cortim 4928 143 of t_he, Reyi_eed C
c 4928 143 (A1 For the m =se of comoiving weth section 4Yzx 141

of the Revised Cod aa electric di^ utility ga file an aao}ication

fo- ny+Uc ntititics co„Mi si nappyoyal of an electric s -ec Ln'tv oWn m

prescribed nnd_. diviaion ($) of this sectiDn T-^ti ih ĉyuaY. file tPtat

tio="onor t3" ra "eflecttve ^^'"o€"anv e"tes ^ coiiim?aswn mav
ad ^for ft MUUoCe of this secflon_ a_nd as the m s ion deten '+nes

=cgs=. the - rtility 'm*nediafelvshali conform itg t i to tnsce nales u±+on

th te" r nkine fft.
RevtseA(a) ^thsta 'ain anyotbgr oroviaion of Titte XLIX of the

£'o& to the conttarv excent division fBt of rhis section_ divisions (1). (J)
ion 4`JLa.LU.

4428,59 of tt±e Revised Code:
: :^tcts^tte•at^.^^rnrrt `Em ^Sell^ Ii9elf sis1asfi
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oUVIx and trcta ng qf elccfne generatton tgyvu' In

127th Cs.A.

itton. if the pTmeed

r than three veata tt mhymc#udePletitdc ce. ^+t^ nlan hss a terta l-g ,
nmyisin^ iri tbc Dr°n to netmif the rnsnm'easTOn to test t-heSllan nnrsnant to

^ron {^1 of hie section and anY transyfto 1 conchtmns that should be

thn rrn„tniR,.ion if thl,^Mn*r+i9$j^ inatES dce a€an as

atr^tt^i^ed ^der ^ l^j,yjF'^^
eQ-Ijlg,p}nn may gtps^d.. for or inc .d, wit,hort litnitudoa anv of

^;mm tic Tecoverw of am of the 220 of the eleetric
di§p;qugofl lrililv omt{c' ft ca; ig ps ost of ^r .l
used to mxra3'C tho ^l^tricitv s li under thr affer. the cost of

'rultuhonozfjaud txiwtd avtn+#in, ^ t^#tier hn o^er

3
on ,̂,#lowa_nces• and the cost of fet^rallv andated n

tLxo
(b) A .e sble ailovc +n`e for en +c^irtion wor& in oro¢TCSS for anv uf

th^y#ss 'c distribL+tion ttxilit,Y"x coct of cmm?stma an e#ecinc gey++mt,n¢

f^^i ity or for an envimn*nentA# ex i m for any e#Wtnc eetxma a¢
W itXo ht e# l& 'istri nion }tift jt 'mydr^ue is inot„y1 or tlx

exnendit•L.b occ^s nr. n. afLT IanuaTe!!. 20(tt?_ nU^such attowaoce shA#l be_

r3^nWss1 .,:r ^Sa[piFan^fi^s,eca^s=a:y#.r.c-.

taciitl*c o rtt`On shall jly a n '7+y1 howevgf r n#eca the.cu,nics,on

fi.,taw-im in tt-e pTOCe^^ that.isnezr:t for ^ facility bawd on

remi*» p#=ingWW=bt) a crcMunitt?d by the e#ect7i . istri r#iifn n'i#itv.

t+trt#iPT no,_. c r ##oa*wfficc- sh>D#1 be a't`^L"zed un#e..s th.w f?cilitv'g
^cons¢v4,ii 8ai bmi¢..h a r._Lt bid ^s, r. ^d^ino.^ilLtti^

^yhr: e tt'^. ^:,_TlntL^lo^. IIIAV 1Wglt rLleS. An ##nw9nCr aDDTOY^I

di4 sina fB1tT#(bl of 'th^a s^jon sh+^#l he establis^ as a
__...._..__.-._....._

iF"tl$S^e =h.R fdF Sife-m-n`f tKF. .
._..__....._.._

(^^c ab#ic ment of a no#b3maccaht_e for he life of an

e! FtriC ee eTatina fac-'#it yr that is owned or Ql#=r?d bv ,lhe electTiC
d=i^t$bn^on 1"„?#it_v, was +*red h*r*+ieb a c ''ve bid orocass suN!iect.tn
aa such r#es as the c mission adapm nnda rtivision (B1f21tb1 of this

^^ Or after _b- _.,,, 1 2^.Y ^, T;:_. _... ..: whichi is used and i^+t*+t onc.r„tQ_db....an`.._^w^ ^^aa.. r. .

rvh::,Ur ehu## enver all co4tg of t#3. #i in hn amliCat[nlt;
Fe x,chWinecogs Tev3verad th_mi#ghac"mh = m pr iyWoa (Bk21E) a

this gectiod Howev= no sumbarge cha#1 be aLnhnri^ {.n#ec^ thp
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Con3,rniaaian fiiat dete*+ninll
taNlity ba_lllilli on resoLnCe pianni

^-ntili^ ^hont

127th G.A.

..,..,^___. ____
nlan am+rmyal mtd_ diyis'on{isJ of this aPrfian and as a^gy8nt top, _ -

S^dbion9i the _= ::fi:,a-:.n :f 8ts sL*sha¢e. iHe electtic +i+s?*ibntion u#i_litv
---- __3 ..._ _...

ah 11 1cArp to C}^ ennSUaters

37T(al^'I^"1I1 rj iY.11

14II^S^^UgLludrwr.wmem

I•76taR?^5t^

ehrnnnip^ fce rn.r!i! eia trie sen^*at€ra. c^^aina bvet a^bi itv at^dbv.

t
or deferrals. incj^{p^ flrnrr^. t^ecov

Lye-ft ffP.Ct af s ahili7nH-Or srOYtdinQ

certaintYre^ ,S^°il e^t^trir cervi¢.e_
camaoaen of arandard

ar,,,icp offer nrice
if1 Provisio a fo. the electrie rion R1i'rty t^ arr:nritize anv

(p^ pnjv'aio"a retatinH to ncmia ion arui^+ CoA^¢,.qt;4E1. or any

^ miat^{,servi,,,, =irr.' for the stan..dard aetyiga offer inctUdin¢ nmyisions
fae the recar,ent af any gQ of a rch. ;ll^ ah r t4^ rne stnbutton

^^r^t Yo tbC ^sn n*d c^rct o^rxWjj(y in - --- after rhat date ,^ 'ii irhr rt̂ _rtvdistriaiema tr_.aa_r'din^^,.^........^ tX of^vision of Title Xt.i ¢iL ta*d ^ °° _.r nSh.,ad eiw;rat_ion mA ARYy0n m

ltOISLU
° h onLiLTal tmtv s o s rPanrdino aklw is^kinv.

a mvem dec=g mm °niarn or au other incenhura akino- arut

Lnl4°Rti^'C3....fUr U3'
Ya^LQfK^ajjF-dlntEiFJLn^7nt--ti^l^^,t'tn^!"'yda^p^ "^^}r'^tttC.

. atnr ^ Lw mod.: 79hon pI n far hat utilitY

ar anv ntan nrovi inQ for che etiliiv a tecovetv of costs.in'In^rn$ lost

revenue shatee a=vi11a ' avoid,m+ oo c a 7r nd^ h'i...^f^^^aarnrab4erate of

return h'nfta b+b rr m i ati n As PM Af rta de rnatran as

rwt _-hP- to a1!aw in ap P.l^ibufs_on ntili4Y's e^KtS „^^trttv olan
ineh!sion of a^orovision ^^ ribed in ct"v'aian BNMi of h+a secttatL ti?e

mi¢ei_=.=. =hn_tl xarnine_ hr mfiabilitv of ttie eiect& distribttion utiitv's
^^h.rttr^n avate^ a^: enarrre th_at eqrt^: s^Rd fie atectrie diani steon

a+4ait..,•+__!iti[^1+lTahr'4T
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tf euffi i nt n^asi9 on nt1 ^^ snn$ sUtnp. tiu

(^ (ttn4ic"ons nnaPr ^ ir]+ he gjectriC distri +tioII tstilitv_ =v

►̂ _ecan -;;ic develggsL iob rPtentfo, i^ and enerev etTriettcv

..rsena ruhirh nrnviBHn55 nfaV al^peatP' ^ - m COSta a^f(^ga x31 cL4aof

[ek il ng bisdru of =:,f in the n c+Wbe au the elratri_c
^^( icc- at? olfi-r xnA^ this dtyisiMotti n' .a. 'Tt i y^ nrm ca(Usmuumm

for,^a^t±a! ^(:.t;6Pli' TMa°' u"sM+ioa not later th?t^ h^.nd.p,i iif#v
^S ft^^^i ^^tm1,e 4'+tintr ane ml f r anv c+,^it B,^IiCRrioti bV

the wilitv •ndtir hia sectio. .^̂ not la= than two hi^rtd weat_v-five das^
8 rI& flgpji atigea tiniz t ghie t n°sio(Dl of this cectiott ihe

r^i^aic>^,bv of^r < ott;y„tm,:ve or modifv Aa"MMve s>L_.,". icHtion
i[ea^mnw dis:si. n(A;' Of tRiB seCtto^?f k fip& thaf the elel=triG 9eCCTR7h:

. . • . . ..! ."_.i ......A:s:..wn

j t'ode Add+t*^+^14928 143i _oonat-erTzim n,.„r S=t
if t$e Cr^mm^yaeicx-;so214 mves An $pplicatioo }iryt containn a arSh_an?e u! tt±,;^CC

division ($kZh`b} {}-'^l of tiL „.____"_s= tio: -(he c&lp,llW;u?*? s 11 en: that t^

baal^fits d^:vetii,t' for ^ f w^i h tl,aPc,^n,^ 8r¢c, is establishe+iare^ ....^AIStJi►o.r:s^s5e^^
rP ^r4ed n' i11O^48,^ 1Icl . h t ar thw ctLirhapt, QdU„hwuiicw, he

r^t j^inn bv o er shall,{i,i(lppf ar a>ro6iUtion.

Misiir
tt;a ,.........ionina rcrnrti$es ndves 8n XFWatian 1lutfer

tlipisiun (C1: Ll of hia swliotL tjlq P}mcj^^ eiaWh""ol Ltilitv taa wi hd*aW

t11g M(,}IiSatiou. thC[CbJ te32t7in_tL4 j(, a,Y111xy file! a t1CVY ctaodard SCtV1Ce

offer n,der ic ^tSq^ qr 8 tAndard ^^ offet ^ p* ton 492$ 142 of
thr Revi_set_► Co&

(b) If the utility tr=inatgs °x aDY1 i xti n mnsnant t0 diYisio4 fC(7uat
-
y -anon^'uczam

4"_
:4P-ttftlY '^a's tltf 2}r-tf thG ari..^ ':..^.. ' Mrr^.. ,..

ly,yision (C7(tt of hie stio h ^**+^ni gi^ g^a1l..i.tec^u• ,rh order as is

eR^v ^.^.rac,^+v t t; °' the tlrayii^tLA. te.tns at^,!^,gyylt+oDS nf Lt^ LtLw

r rsR.i atanr(mva cevice offer. alQm !yith ny rYnes`ted "nCreH.4CS or
.. i__.__-

t^^:N<*fti.r ;iI-Yf"'el(,)xla4il,iY3+lrJiFn1Ilt-,w.e a,".+a,tra-xa^

offc,t is °• thaj - -^^t to this wctiQg or scctiot(

Revised
iD} ggq ;ng t rate olan rrrltki*etne^t t_4f ivitiou (A) of section

^gjg f4t nf h Revizd Coa if an eleetric diatr,hutton tti_1+ that 6as a
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^9iii^tF at ^`emi!s%31 2008 files 4UVWication under

this ^+*tian fa*_ t_ia. uan_ ^ of it ^ compj a^npr ^Yflh^^ston tA) n€ ceY t+nn
4M 141 of the Reyiwd °° ha re plan and tts tennw and Gond,nm
^h nomted intn its ntnm;..°•! electric s!^+ritv alann snd chnti

arnines t«8t DL01:ded forinjtvisirln #F) of thiscection shall

^^.001 after tbe ogi,m, ty'nn of the tP tan. Howevec tha^tv tnav
onL and he sEOff

IIdBa $Kwvs^ m^Fv ath+ an^nve ar d'a4annrnve R,,hjgr<t to division fC) of

^is cd tit.xt ^(t^gjgg.,,fLh4r inere+*+-^'al Teemrety ot defen'a[ of a-ny

gg^ tlyt^ arYy^^ >^no PErdye^ Ldet ^ ►g ^te A an an t}.tat dtet ^^sty

inr uu ' rin tt+at `, c^ b^on_,i1ySLo^,1t4r ^lS' with cex!thon M6_ 141.

{kvs{gg ($) of sttian 493$ 64 at :^ i8i ^(^j ^f ^^"ttOn 4929 !^t of the

RaviSed Code-
!1'Yd• mder division (C) of

...w^r..-.,..- .-. -_._.__.
c^y-rion ex"^ry,+• o-^ witha:A^ : h)Lttii v^t±lit^ as aut_hn,=^i smder_ tbet

c krision has a teim ^-^^uyive of nha - inc d?ferrats ►+ t xa aC

ymfi. m Ghe effee tive ste of the pja*„^„F° "o>nmtisston sl>a11 test thc,»^t+

the fQ Lnh y,, an.,+tt if armkieahte eyefY frnrrth Sr av CMAti'er to

,`fina`4-r'r'nr^^_t^'ii',in,a+r ^1 r^inH ^ theR-exls„k„^„1}i (,1^ 3nd all of$0[

fre+n"^'ri^c+a '^hr+tinn ffiv t1^8 an_d.an,y_firt+n! e^:ovetv O,ff

= to ° ^ _ r_.•"'^r'r^ . ^defeti8ls. c^ltit thn5Ogm„^,atn anct dsrrino t
. --tfw„-ad to the excected tcaLts

4928.142 of ft Reviaed C__
cnmmiasion st ti a1s detem ing thetlm-------------effect of the e3iecniC

c^+ 't^ulan t3 de.- emi+na if #h± effeGt is ^bs' n++a r lf Iv to mavtde Lhe
: f't:^^€iiEr]+iYU rr! ^ r ce} ^

^n`riiriaeaFeTe^tnssnessastd. fînsin'r.iAT nc^ ^^yit3t̂ s'

that

S1L11Cn 'as mSY smnnttttan TFte 1H1fi^^ 11LLN7f fot darnnnetratirnr thet

ai '^-^ i^c c's -rninva wijl^ot U[ shall be ondPclectnc
commtsston^yg{p tion utili^L t #^t testlts at? tn the ng: a+ve or the

``
75;tP4:lnel

will face com
Qvi rr) cMu-hrre as

f [-I

Appmoate,

{ ittfF^ialnr7t«T+.. e ...i. .^ fr:'7^57
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i,yata rhe eiecaic C+a'izny^r p^a^. oni nrn r®^= _

xuirswu^ iaav imn snch c,= diti4ns on the ^i#aT's t^rmsnaaan ass#

^44Slil^l5 •^a.^sn>Lt,ie i>« ^,^^a;:5 m aceait^moda?e tbe transiaon from_aa

r a4A - _- a^ °,!•igiit$^'^s a4teena#ive. L+x thc evenf. 9f^821

electric a
_ ----,ont rn thrc dtviaign Lhr" r^•mmission

Drior to that termin84u)ri

lPCtr4c secutit3ti d d inP n aa ee
_.b_^ __^.r^ _ he, Cy-^^^^^n ChA44 GJffi1deC. fOllOlvln^_t#Ye CIId.Uf

##I$^.1444"stiri.ySL^^w" rsitmeItES Te$U#ted Irt eXCe"aQ.!^^ o€ he n#an if ^Ty 2rg,b.^fy-'

eaSned ret4!._*n an eammon enuitv o€the
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49=41g 4928.31 to 4428.40 of the Revisad Code and beginning on the
startittg date of competitive retail electric service, no electric utility shall
engage in this state. either directly or through an affiliate, in the businesses
of supplying a ttoncompetitive tetail electric service and supplying a
competitive retail cleetric service, or in the busitEesses of supplying a
noncompetitive retail electric service and supplying a product or service
other than retail electric seraice, unless the utility implements and opetates
under a corporate separation plan that is approved by the public utilities
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commission under this section, is consistent with the policy specified in
section 4928.02 of the Revised Code, and achieves all of the following:

(I) The plan provides, at nlinimunk for the provision of the competitive
retail electric service or the noneter-ttic product or serviee tlnnugh a fuily
separated affiliate of the utility, and the plan includes separate accounting
ceqniremants, the code of conduct as otdered by tlte commission ptusuant to

a rule it shall adopt under division (A) of section i 92effeetuate the pol^icY
Code, and such other measures as ars nacessazY
specified in section 4928.02 of the Revised Code. ^ competitive

(2)'Che plan satisfies the public interest in preventing un
advantage and preventing the abuse of tnarket power.

(3) The plan is sufficient to ensure that the utility will not extend any
undue preference or advantage to any affiliate, division, or part of its own
busiaess engaged in the business of supplying the competitive tetail electric
service or nonelectric product or service, i.ncludmg,lwt not limited to, utitity
resounces such as uucks, tools, office equipnsent, office space, supplies,
customer and marketing infomtation, advertising, billing and mailing
s.ys,tans, personnet, and training, without compensation based upon fully
loaded enibedded costs charged to the af0.tiate; and to ensure that any such
affiliate, division, or part will not receive undue preference or advantage
flrom any affiliate, division, or part of the business engaged in business of
supplying the noncompetitive retail electric serviee. No such utility,
aff`iliate, division, or part shall extend such undue preference.
Notwithstanding any other division of this section, a utility's obligateon
under division (A)(3) of this section shatt be effeGtive January 1, 2000.

(B) The commission may approve, modify a>Ml approve, or disapprove a
corporate separation plan filed with the commission under division (A) of
this section. As part of the code of conduct required under division (Ay(1) of
this section, the comrnission shall adopt rules putsuant to division (A) of
section 4928.06 of the Revised Code regarding oorporate separation and
procedures for plan filing and approval.'fhe rvles shall include lintitatio^
ott°affitlame ptactltees-sotelp"-fo^r-the-p+rzposc'a€"matetaining a-
the afPiliate's business from the business of the utility to prevent unfair
competitive advantage by vuiue of that relationship. The rules also shall
include an oppornutity for any pemn having a reat and substantial interest
in the corporate separation plan to file specific objections to the plan and
propose specific responses to issues raised in the ob)ections, which
objections and responses the commission shatt address in its final order.
Prior to conunission approval of the plan, the commission shall afford a
hearing upon those aspects of ttie plan that the oatnmission detertnines
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reasonably require a hearing. The commission may reject and require

refiling of a substantiatly inadequate plan under this section.
(C) The commission shall issue an order appmving or modifying and

apptoving a corporate separation plan under this section, to be effective on
the date specified in the order, orily upon fsndings that the plan reasonably
complies with the requirements of division (A) of this section and will
provide for ongoing compliance with the policy speciCied in swion 4928.02

of the Revised Code. However, for good cause shown, the comtmission may
issue an order approving or modifying and approving a corporate sepatatiott
plan under this section that does not comply with division (AX I) of this

section but complies with such fimc6onal separakon requiremants as the
contm.ission authorizes to apply for an interim period prescribed in the
order, upon a finding that swh alternative plan will provide for ongoing
compliance with the policy specified in section 4928.02 of the Revised

Code.
(f3) Any party may seek an amendtnant to a corporate sepasafiion plan

approved under this scotion, and the conunission, pursuant to a request fmm
any party or on its own initiative, tnay order as it considets necessary the
filing of an amended corporate separation plan to reflect changed

circumstanc
(E

; in Hg alectric
celt or transfer any generating asset
without gbtoinina mior cotnmission apptoval;

(A) The legislative authority of a municipal corporation204928S ..ec.
may adopt an ordinance, or the board of township trustees of a township or
the board of coimty commissioners of a county may adopt a resolution,
under which, on or after the statting date of competitive retail etcctric

service, it may aggregate in accordance with this section the retail electrical
loada iocated^-respeetivelp,' within tlle- mmrieipa4 etnpotetiotk township: -,W-. _....
unincorporated area of the county and, for that purpose, may enter into
savice agroements to facilitate for those loads the sale and purchase of
electricity. The legislative authority or board also tnay exercise such
autharity jointly with any other such legislative autlxirity or board. For
custoriers that are not mwreantile eemttte[eiai customers, an ordinance or
resoiution ander this division shall specify whether the aggregation will
occur only with the prior, affirmative consent of each person owning,
occupying, controlling, or using an electric load center proposed to be
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aggregated or will occur automatically for all such persons pursuant to the
opt-out requirements of division (D) of this seeticn. The aggregation of

mereantile eenswreist customers shall occur only with the prior,
afFnnative consent of each such person owning, occupying, controlling, or
using an electric load center proposed to be aggregated. Nothing in this
division, however, authorizes the agMation of the tetail electric loads of
an electric load center, as defined in smtion 4933.81 of the Revised Code,
that is located in the certifled territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric load center

served by transinission or distribution facilities of a mumcipal electric

utility. division (A) of this(B) If an ordinance or resalutian adopted under
section specifies that aggregation of customers that are not mercantile
eemnereW customers will occur automatically as described in that division,
the ordinance or resolation shall direct the board of elections to submit the
question of the authority to aggregate to the electors of the eespective
municipal corporation, township, or unincorporated area of a coutity at a
special election on the day of the next pnmary or gencai eleetion in the
avxnicipai corporation, township, or county. The legislative authority or
board shall cettify a copy of the ordinance or resolution to the board of
elections not less than seventy-five days before the day of the special
election. No ord,inance or resolution adopted under division (A) of this

section that provides for an election under this divisio n
the
shall

orwnless approved by a majority of the electors voting upon

resolution at the election held pursuant to this division.
(C) Upon the applicable requisite authority under divisions (A) and (B)

of this section, the legislative authority or board sha ll
d pl3efor®opeeration and govesnance for the aggregation progrsm so author9u

adopting a plan under this division, the legislative authority or board shall
hold at least two public hearings on the plan. Before the first hearing, the
legislative authority or board shall publish notice of the heanngs once a
eveeiefortwoconseeacivaweehainaa^uspap^o€ circulation.intha._
jurisdiction. The notice shall summarize the plan and state the date, time,
and location of each hearing.

(D) No legislative authority or board, pnrsnant to an ordi>atce or
resolution under divisions (A) and (B) of this sccdon that provides for
automatic aggregation of customecs that are not mercantile eewmerial
customers as described in division (A) of this section, shall aggregate the
eleclricat load of any electric load center located within its jurisdiction
unless it in advance clearly discloses to the parson owning, occupying,
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controiling, or using the load center that the person will be anrotled
automatically in the aggregation program and will remain so enrolled unless
the person affirmatively eleets by a stated procedure not to be so etuokled.
The disciosure shall state protttitrently the rates, chargos, and other terms
and conditions of enrofhtretK. The stated procedure shall allow any person
enrolled in the aggregation program the opportunity to opt out of the
program every twe Ib= years, without paying a switchiag fee. Any such
pason that opts out of the aggtegation progtam
pursuant to the stated procedure shall default to the staudard service offer
provi^d under dMoierf{h}-ef seetion 4929.14 or division (D) of section
4928.35 of the Revised Code until the person chooses an alternative

supplier.
(E)(1) With respect to a governmental aggregation for a municipal

corporation that is authotixed pursuant to divisions (A) to (D) of this section,
resolutions may be proposed by initiative or referendum petitions in
accordance with sections 731.29 to 73 1,41 of the Revised Code.

(2) With respect to a governmental aggregation for a township or tho
unincotTwrated area of a county, which aggregation is authorized pursuant to
divisions (A) to (f3) of this section, rmlutions may be proposed by
initiative or referendum petitions in accordance with sections 731.28 to

731.40 of the Revised Code, except that:
(a) The petitions shatt be filed, respectively, with the township fiscal

officer or the board of county cotrtmissioners, who shall perform those
duties imposed under those sections upon the city auditor or village clerk.

(b) The petitions shall contain the signatures of not less than ten per cent
of the totaf number of electors in, respectively, the township or the
unincor(wrated area of the county who voted for the office of governor at
the preceding generai election for that office in that area.

(F) A governmental aggregator under division (A) of this section is not
a public utiNty engaging in the wholesale purchase and rmle of electricity,
and provision of the aggregated service is not a whalesale utikity transaction.
4 gavcrnntenta! agf3regator shai9 ba-subJeato-supecvision-andregu(ation,by-.-
the public utilities commission only to the extent of any competitive retatl
electric service it provides and commission authority under this chapter.

(G) This section does not apply in the case of a municipal cotporation
that supplies such aggregated service to electric load centets to which its
mttnicipak electric utility also supplies a noncompetitive retail eleetric
service through transmission or distribution €acii'ities the utility singly or
jointly owns or operates.

(H) A governmentai aggregator shall nat include in its aggregation the
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accounts of any of the follovring.
(1) A custotner that has opted out of ihe aggregation;
(2) A custotner in contract ruith a certified eezn$alitike t^uic Sctlim

(3) A customer that bas a special conitact with an electric disttibutian

ilitut y mentat a tor's(4) A customer that is not located within the gove:n g$reBa

govemmentai baoadar}es;
(5) Subject to division (C) of section 4929.21 of the Revised Code, a

customer who appears on whe "do not aggtegate" tist maintained under that

section.

iblr only for such pgrtton o
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Seo. 4428.3 i.(A) Not later than nittdy days after the effective date of

this section, an electric utility supplying retail electric sarvice in this state on
that date shall ftle with the public utilities commission a plan for the utility's
provision of retail electric service in this state during the maticet
developnt®nt period. This transition plan shalt be in such fortn as the
cotnmission shall prescribe by rule adoptet4 ututer division (A) of section
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4928.()6 of the Revised Code and shall include all of the following:
(1) A rate unbundling plan that specifies, consistent with divisions

(A)(1) to (7) of section 4928.34 of the Revised Code and any rules adopted
by the comrnission under division (A) of section 4928.06 of the Revised
Code, the unbundles components for electric generation, ccansmtssion, and
distribution service and such other unbundled service comlwnents as the
commission requires, to be charged by the utility begituting on the sfazfing
date of eompetitive tetail electric service and that includes information the
commission reyuires to fix and determine those components;

(2) A corporate sepatation plan consistent with section 4928.17 of the
Revised Code and any niles adopted by the commission under division (A)

of sectlon 4928.06 of the Revised Code;
(3) Such plan or plans as the commission requires to address operational

support systems and any other technical implemeaitatSon issues pertaining to
competitive retail electric service consistem with any rules adopted by the
cocnntission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining,
early retirentent, retention, tatt'placement, and other assistance for the
utility's employees whose employment is affected by electric industry

restructuring under this chapter;
(5) A consruner education plan consistent with ^stmtS section 4928•42

of the Revised Code and any rules adopted by the eotamission under
division (A) of section 4928.06 of the Revised Code.

A transition plan under this section may include tariff terms and
conditions to address reasonable requirements for chauging suppliers, length
of commitment by a customer for sorvice, and such other matters as are
necessary to accomraodate electric restructuring. Additionally, a transition
plan under this section may include an application for the opporhmity to
receive transitioat revenues as authorized under sections 4928.31 to 4928.40
of the Revised Code, which application shall be consistent with those
sections and any rules adopted by the commission under division (A) of
Wffoa4928:06 oftl8e-Revised-Eode:- Fhe txansitiFnt plan als s.a;ay inclade, a....
plan for th® independent operation of the utility's transmission facilities
consistent with section 4928.12 of the Revised Code. division (A)(13) of
section 4928.34 of the Revised Code, and any rules adopted by the

conunission under division (A) of section 4928.06 of the Revised Code.
The commission may reject and require refiling, in whole or in part, of

any substantially inadequate transition pkan.
(B) The electric utility shall provide public notice of its filing under

division (A) of this section, in a form and manner that the commission shall
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prescribe by rule adopted under division (A) of section 4928.06 of the
Revised Code- Flowever, the adoption of rules tegarding the public notice
under this division, rcgardiag the fonn of the 8ransition plan under division
(A) of this section, and regarding procedures for expedited discovery under
division (A) of section 4928,32 of the Revised Code are not subject to
division (I7) of section 111.15 af the Revised Code.

Sec. 4928,34. (A) The public utilities commission shall not approve or
prescribe a transition plan under division (A) or (B) of section 4928.33 of
the Revised Code uniess the comtnission first makes all of the followSng

determinations:
(1) The unbundted components for the electric ttansmissicm component

of retail electric service, as specified in the utility's rate unbundling plan
required by division (A}(1) of sectton 492831 of the Revised Code, equat
the tariff rates detettuined by the federat energy regulatory commission that
are in effect on the date of the approval of the itansition plan under sections
4928.31 to 4928.40 of the Revised Code, as each such rate is determined
applicabte to each particular customer elass and rate schedule by the
cotntmssion. The unbundted transmission comporent shall include a sliding
scale of charges under division (B) of section 4905.31 of the Revised Code
to ensure that refaads detertnettecl or approved by the federal energy
regulatory commission are flowed through to t'etail electric cu.stomers.

(2) The unbundled componetns for retail electric distribution service in
the rate nnbundling plan equal dte difference between the costs atttibutable
to the utility's transmission and distribution rates and charges under its
schedule of rates and charges in effect on the effective datftsCil?cu
based upon the tecord in the most recent rate proceeding of the utility for
which the utility's schedule was established, and the tariff rates for electric
ttansnission service detetmined by the federal energy regulatory
conttnission as described in division (A)(1} of this section.

(3) All other unbundled compottents required by the commission in the
rate unbundling plan equal the costs attributable to the particular service as

te effecE ctn- the.
reffecfeii in tfie atitiYs--sebedula°aP`tatas'and chatges"
effective date of this section•

(4) The unbundled components for retail etectric generation service in
the rate unbundling plaa equal the residual amount temaining after the
determination of the transmission, distribution, and other unbundled
components, and after any adjustments tiecessaty to reflect the effects of the
amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of

the 123rd general assembly.
(5) All unbundled components in the rate unbundling plan have been
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adjusted to reflect any base tate reductions on fite with the commission and
as scheduled to be in effect by 1hmember 31, 2005, under rate settlements in
effect on the effective date of this seetion. However, all eatttings
obligations, restrictions, or caps imposed on an electric utility in a
consmission order prior to the effective date of this sestion are void.

(6) Subject to division (AX5) of this section, the totat of all unbundled
components in the rate unbundling plan are capped and shali equal during
the market deveiopmettt period, except as specifically provided in this
chapter, the total of ali rates and charges in effect undet the applicable
bundted scheduEe of the electtic utility pursuattt to section 4905.30 of the
Revised Code in effect on the day before the effective date of this section,
inciuding the transition charge deterusined umler section 4928..40 of the
Revised Code, adjusted for any changes in the taxation of electric utilities
and retait electric service under Sub. S.B. No. 3 of the 123rd General
Assembly, the tuii.vetsat service rider authorized by section 4928.51 of the
Revised Cetde, and the tempotary rider authoriaed by section 4928.61 of the
Revised Code. For the parpose of this division, the rate cap applicablby
customer receiving electric service pursuant to an arrangemeent approved y
the commission under section 4905.31 of the Revised Code is, for the tetm
of the atxangement, the total of a9 rates and charges in effect under the
arrangement. Por any rate schedule filed pursuant to seetion 4905.30 of the
Revised Code or any arrangemant subject to approval pursuant to section
4905.31 of the Rcvised Code, the initial tax-mlated adjustmeent to the rate

cap required by this division shaH be equal to the rate of taxation specified
in sactiat 5727.81 of the Revised Code and applicable to the schedule or
arraagetnent. To the extent such totat annual amount of the tax-rctated
adjustment is gmter than or less than the comparable amount of the totat
annua( tax reduction experienced by the electric utility as a result of the
provisions of Sub. S.D. No. 3 of the 42aR3 22kd general assembly, such
difference shali be addressed by the commission through accounting
procedures, refunds, or an annnal suroHa,rge or credit to customers, or
tltttntY - ot6et'-appropriatec-- meazts; - bo--- avoid-plaeutg'._ the-..futattctal--.

the electric utiiity or its shareholders-respcrnsibiiity for the difference upon
Any adjustments in the rate of taxation specified in 5727.81 of the Revised
Code section shall not occur without a cortesponding adjustment to the rate
cap for each such rate schedule or atrangement. The department of taxation
sball advise the cornnxisaion and self-assessoas under section 5727.81 of the
Revised Code prior to the effeetfve date of any change in the rate of taxation
specified under that seation, and the aommission shall modify the rate cap to
reflect that adjustment so that the rate cap adjustment is effective as of the
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effective date of the change in the rate of ta^tation. This division shall be

applied, to the extent possible, to eliminate any ncreasel of establishing
eiectricity for customers that otherwise may occ
the taxes contemplated in section 5727.81 of the Reviscd Cade.

(7) The rate unbundling plan complies with any rules adopted by the
Code-commission under division (A) of section 4928.06 of the Revised ^#on

(9) The corporate separation platt required by division (A^2} o
492831 of the Revised Code complies with secti°n 4928.17 of the Revised
Code and any rules adopted by the commission under division (A) of secticm

492&06 of the Revised Code.
(9) Any plan or plans the commission requires to address operational

suppott systems and any other technical implementation issues pertaining to
competitive retail electric service comply with any rules adopte3 by the
conuulssion under division (A) of section 4928.06 of the Revised Code.

(10) The employee assistance plan required by division (A)(4) of

section 4928.31 of the Revised Code ^feftmien^l^ ^her assistance ^'
retraining, early teti'rement, retention, outp forth industfy

e utility's employees whose employment is affected by electric

restructuring under this chapter.
(11) The consumer education plan required ander division (A)(5) of

section 4928.31 of dse Revised Code complies with ffil'ffigt section 4928.42
of dte Revised Code and any rules adopted by the conunission under
dirisian. (A) of section 4928.06 of the Revised Code.

(12) The transition revenues for which an eleetric utility is authorized a

revenue opportunity undeer sectians 4928.31 to 4928.40 of the Revised Code
are the allowable transition costs of the utility as such costs are determined
by the commission pursuant to section 4928.39 of the Revised Code, and the
transition charges for the custotner classes and rate scheduies of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any indepettdent transmission plan included in the transitiot plan
filed under section 4928.31 of the Revised Code reasonably complies with
svcttots- 4928:#^3- of' thec- Revind- Code--attd- any--ntl^- adoptad.-b3r...,
cornmission under division (A) of section 4928.06 of the Revised Code,
unless the comanission, for good cause sbown, utility
contpliance until an order is issued under division (G)

the Revised Code.
(14) The utility is in compliattce with sections 4928.01 to 4928.11 of the

Revised Code and any rules or orders of the cotnrnission adopted or issued

under thvse aections.
(15) All unbundled components in the rate unbundling plan have been
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adjusted to reflect the elintination of the tax on gross teeeipts imposed by

sectltm 5727.30 of the Revised Code.
In addition, a transition plan approved by the commission under section

4928.33 of the Revised Code but not containing an approved indepetxient
transmission plan shafl contain the express conditions that the utility wtll
compty with an order issued under division (0) of setion 4928.35 of the

Revised Code.
(B) Subject to division (E) of section 4928.17 of the Revised Code, if

the commissian finds that any part of the transition plan wouid constitute an
abandonment under sections 4905.20 and 4905.21 of the Revised Code, the

commission shall not approve that patt of the ttsnsition plan unless it makes
the finding required for approval of an abandontttcnt apPlication uttder

section 4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the

Revised Code otherwise shall not apply to a trausition plan under sectians

4928.31 to 4928.40 of the Revised Code.
Sec. 4928.35. (A) Upon approval of its ttansition pdatt under sections

4928.31 to 4928.40 of the Revised Code, an electric utility shall ftte in
accordance with seMion 4905.30 of the Revised Codc schedules containing
the unbundled rate components set in the approved plan in accordance with
section 4928.34 of the Revised Code.'Che schedules shall be in effect for the
durat9on of the utilitys ntarket development period, shall be subject to the

cap specified in division (A)(fr) of section 4928.34 of the Revised Code, and
shall not be adjusted du[ing that period by the public utilities commission
except as otherwise authorized by division (8) of this section or as

otherwise authorized by €edaral law or except to reflect any change in tax
law or tax regulation that has a material effect on the electric utility.

(B) Efforts sball be made to reach agreements with electric utilities
ofmatters of litigation regarding property valuation issues. Irresp^tive

thm efforts, the unbundled companenis for an electric utility's retail
electric generation service and distribution service, as provided in division
(A) of this section, ate not sttb,lact to adlustmem for the utility's tnarket

itevelopitttffl.ltertott; ex.cept that'_the commisaion shall ordeF- att equitable -
reduction in those components for all custamer classes to reflect any 3'efund
a utility t'eceives as a res<t1t of the rasolution of utility personal propertp tax
valuation litigation that is resolved on or after the effective date of this
saction and not kiter than December 31, 2005. lmmediatelY uPon the
issuance of that order, the alecttie utility shall file revised rate schedules

under section 4909.18 of the Revised Code 6o effect the order.

(C) The schedule under division (A) of this section containing the

unbundled distribution components shall provide that electtic distribution
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service under the schedule will be available to all rcta%ir stfi,tpliers on a
customers in the electric utility's certified territory and date of
nondiscritrtinatory and comparable basis on and after the starting
competitive retail electric service. The schedule alsoshallc_adequate
obligation to build distribution facilities when necessary to provide
distribution serviee, provided tiat a customer requesting that service may be

new
required to pay alt or pac# of the reasonablc ^ lo^€^ ^ of the
facilities, `sn accordance with rules, po y, prm

comtnission. ^ an electric distribution
(i3) puring the market develaptnent peri

utility shafl provide consumets on a comparable and nondiscriminatory basis
within its cetii€ed territoty a stattdazd service offer of all competitive retail
electric services necessary to maintain essentiat electric service to
consutxtas, including a firm supply of electric generation service p^ion
accotdance with the schedule contaitting dte utility's unbundled ge
service compottent. Immediately upon approvai of its transition plan, the
utility shall file the standard service offer with the commission under section
4909.18 of the Revised Code, during the market developmett period. The
failute of a supplier to deliver retail electric generation sennce shall result in
the supplier's customers, aiter reasonable notice, defaulting to the utility's

atandard service offer filed under thed under this section
customer

ve f lai ad to
alternative supplier. A supplier
deliver such service if any of the conditions speeified in oliw;oj^4%

f4}e3f seetion 4928.14 of the Revised Code is nie lan contained in a
(E) An amendtnent of a cotporate separation p,

transition plsn apptoved by the commission under sectton 4928.33 of the
Revised Code shall be filed a:u1 approved as a corporate separation plan

pursuant to section 4928.17 of the Revised Code. receive transition
(F) Any change to an electric utili€y's opportunitY to

revenues under a transition plan approved in accordance with section

4928.33 of the Revised Code shall be authonzed only as provided in
___.._._._...-------------__..._^_

s^ttons 492$.3I to 492$AO-offte . _ _ire each el^ttic utility whose(G) The cammission, by order, shall ract as
approved transition plan did not include an independent transmission plan
described in division (A)(13) of section 4928.34 of the Revised Code to be a
tr-amber of, and transfer contml of tratsstnissioa facilities it owns or controls
in this state to, one or more qualtfytng txaansndssion etntttes, as described in
division {B) of section 4928-12 of the Revised Code, that are planned to be

operational on and after December 31, trol of the u itY atqualifyiag
extend that date if, for reason.s beyond the ^
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transmission entity is not planned to be operational on that date. The
commission's order may speaify an earlier date on which the transmission
entity or entities are planned to be operational if the commission considers it
necessaq• to catry out the policy specified in section 4928.42 of the Revised
Code or to encourage effective competition in retail electric service in this

SWe each such utility shall file with theUpon the issuance of the order,
commission a plan fcx sueh independent operation of the utility's
tuan.amission facilities consistent with this division. Ttieco issi^onm ^may

reject and require refiling of any substantially i.nade4nat plan

under this division for hearin ission
A(}er reasonable notice and opportunity g the comm

shall approve the plan upon a finding that the plan will result in the utility's
compliance with the order, this division, and any rules adopted under
division (A) of swtion 4928.06 of the Revised Code. The approved
independent iransmission plan shall be deemed a part of the utility's
transition plan for purposes of secdons 4928.31 to 4928.40 of the Revised

Code.Sec. 4928b1. (A) There is hereby established in the state treasury the
advanced energy fimd, into which shall be deposited all advanced energy
revenues remitted to the director of development under division (B) of this
section, for the exclusive purposes of fimding the advanced anagy program
created under section 4928.152 of dte Revised Code and paying the program's
administrative costs, [nterest on the fwsd shall be credited to the fiatd.

(B) Advanced energy revenues shall include all of the following:
(1) Revenues remitted to the director affei' collection by each electric

distribution utility in this state of a temporaty rider on retail electric
distribution service rates as such r•ates are tetermined by the public utilities
commission pirsuant to ttxis chapter. The rider shall be a uniform amount
statewide, determined by the dircetar of development, after consultation
with the public benefits advisory board created by sectian 4928.58 of the

i'fe. _v.is
Y-ed Codc:-The dividing- an^agl3reH^e....ai^ttt`shatl be determsnedby the d'trector, after

revenue target for a given year as detemrined by
cnnsultation with the advisory boatd, by the number of customecs of elwtric
distribution utilities in this state in the prior year. Such aggregate revenue
target shall not exceed more ttutn fifteen million dollats in any year through
2005 and shall not exceed more than five million dollars in any year after
2005. The rider shall be imposed beginning on the effective date of the
amendment of this section by Sub. H.S. 251 of the 126th ^erat^ sembhe

tanst.,,v 4 20[}7. and shall terminate at the end of ten y
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statting date of comgetitive retail electric service or until the advanced
energy fiutd, including interest, reaches one hundred rnillion dol{ars,

whichever is first
(2) Revenues frotn payments, repayments, and collections under the

advanced euargy program and fcont prog[am income;
(3) Revenues remitted to the director altor collection by ^mutri spo

electric utility or electric cooperative in this siate upon ty
cooperative's decision to patticipate in the advanced energy ^;

(d)

n the advanced energy fund.LW anrerasr cas.^.gs o
(C)(I) Each electric distribution utility in this state shalt reniit to the

director on a quatterly basis the revenues described in divisions ($)(1) and
(2) of this section. Such rernittautces shall occur withi,n thirty days after the

end of each calendar quarter• tve and i tim ici al
(2) Each participating electric cooperat FactieFa g munF

electric utility shall remit to the director on a quaRerly basis the revenues
described in division (B)(3) of this sectiast. Such remittances shall occur
within thitty days after the end of each calendar quarter. For the purpose of
division (B)(3) of this section, the patticipation of an electric cooperative or
municipal electric utility in the euergy efficiency n:volving toan pro$tam as
it existed inttrtediately prior to the effective date of the arnendment of this
section by Sub. H.B- 251 of the 126th general assembly tQnnAw 42II07.
does not constitute a decision to partieipate in the advanced energy fund

under this section as so atnended-
(3) All retnittaaccs under divisions (C)(1) and (2) of this section shall

continue only unt.il the end of ten years following the stazting date of
competitive retail electric service or unti! the advanced energy fnnd,
including intetest, reaches one hundred tnillion dollars, whichever is first.

etrftected ur rates forrnmx enerf^3r.-._.
efficiency programs, as of October 5, 1999, and not contributed to the
energy efficiency revolving loan fimd authorized under this section prior to
the effective date of its amendment by Sub. H.B. 251 of the 126th general
assembly *+ *XA_ = shsll be used to continue to fund cost-effective,
residential energy efficiency progratns, be contributed into the uaiversal
service fimd as a supplement to that required under saction 4929.53 of the
ttevised Code, or be returned to ratepayers in the form of a rate reduction at
the option of the affected electric distribution utility.
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in this atate^ ^ n-^eZ ie:ria?icti c'n he p,JM itit=(Ny„neCtt^,̂rgjdlona!
tySiT.'i{tl IthFQRji(3j^j4 ^IZf.'. 1tWi1?:0)

or itsu'+'gQCnr
W If, pyzmnant a ivicion (C(4)(b of this wian the consniscion

de;^^nes t6at retbewabfe ener¢v or sol?* en= recoLrres a_r$ not
.PL%Rb1V ayailak'?ll to gmiit tlv electric is.Mibution ttt fitv or etectric

. . . .... •. .___ l_ . _l _e .. .L i ._L _.

S+b r4 nt yj=.. If it Tltodifies the eleciiis disttibtgpon L ititv or e(ectrig
e^ ' Pe comm„v oblination nndcx division (( )M;'j of thiq Imtian the
ro^miacion tt>AV reoaire the etLitv Qt GgMW}}.y. ifcufficient renewa.bte

a^rakvatt-i,_a^^[
ren„-w-..ESle enew resource cred'€ts in sub ,sM =*a ea ^iivalen_t the
^tititv's ar comnattv'g modified obliaal,ion Oder division (ty")(4)fel of this

#St+lt(4.Y1 C<fvUl(r(l!YIN )4:i'f[+>M)S'xk(fr au
^,aacmiccion svstems lnr^ ed in this c at - conmtissio2shall use the

t+la+i3%imilm(iT

anminnt to o+mrn that ppy.g= of comolta^cg 123ytpe»ra is not (aUd to
^rhi P com lianrn with this sectign m lieu of +a11J maijing or
tt'alizine ener¢v derived frcem rettewabte energy resot_mes Flowever if Le

ad tb) of this Sectioa. SneeiticalEv.
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^itTj"t1^.X,^j^L144iPJ^'f1Y.1]

,y =can

gon5lkr^ t^trOn,gjyi =m+t this findang to the aenera(

Qa,}^1,17"br "Missi4 nnuajfy aha_1i submit to the genemt a_cemb(u in

a r g+itti52WM 101 ,68 of the Revisea CodP a reoort desareb•>nn the
2Qmwjjj,nrr. of elecric diatribution utilities and 9lectriq a*vi^^ ^rr!!tpnies
with divLt6n (BI of i4 c tion ad anYsmegy for tt3litv and C nV
mmn{,ance or for monneein¢ the use of altc=ye en^y resoL*^ c L

0 0

47
127th G.A.

rti^J f±eS3kt5113r3tIEttSK^.i^l•t:1i=^!1:

W^ranOJ; si^ri ca ariacar:,fa^s:

Fi".^,`ri ^-ltIarirrvr^:r^arr!rry;.t\72Yjrlal

-3f V*1s.(ri'!K!rl

Li

Co mittee.'fhe committeP s A(
4fex,mine ay ;labt wr nology for and related •mehtblcL Sga s and costs

Lie( e Atlv - CMM reg.;=e reaui a mder i'. ioa (D of ihic

emr+..+i >•nd shall Sebnii [Qt.i+e COIIllN.$$(on asentt nmrak rennrt of itc

MScMMtiOA49M&r
cocnglvy`(F) Aia Mg •y>'et;*edby an elecpdc i tri2mgonudft in

t;^ h hg nniremenfs of tb_is section ebW,; ]g ht(ga3b}e bY atty .^*nrmEr

that has exercised f, oice of G,fWlirsndPr sec6pn 4928.03 of the Revi^
Cade.

Sm 4928 bl An electric di tri u„on^jji)y or electric
an^comn= qt,a ura mmmb:c v°n.-̂ tvv credits

yea_rs foliowin¢ the date of thoir pyggb or a
incjLut^r but q0tjimited to, a mercanti[e eustomer or an owner or oneratar
of a tiyAmelecinc genmtirtz ^faeffi4Y that is lSp;ate.d at a dam on a riM or on

hia efatn,nr.....^8r • ^P^S^Iiii'r^l>..;.- to ° ^Ŷpr. I^Ydt i8 w idhi ii or bIHdCIInii tt = •

ratmmwble enerav a
of section 49 S-b4 o
"j adoirt niles soec

ments of division (B
yised Code. The uubji{' utilities _ mi aion

ing Oar one unit of credit sbati emW ane me¢awatt

s tl; mvk'e for thig = asystetn of regjs(er„no rem,wabie enerav credits
forbv_s=ibd"which of any gencrAUyavailab ¢istries shall be used

that rn3roose arzd nn bq creatins a regj$gy At acierted system of
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f^'ilLty to hz eftihtP foz obta...i.nin¢ renewable enersv rip+ita and shall a!low
cnstomU si {lmisw.u actions tha broade; npuoftmt;Ps to 1Wtik
for oi gIq ttttewahle onera'ta czedtts.

Sec . 4928 .66 . (A)(1)(a1 HPOinn'sn¢ in )tKl9 an eFectric distr+htttion
ntill }aa mwiP= ene= t:TMM r^MM^dmt W,h'W gner¢v
cavin4 fiv 1Pnt ta ut ieaet th_ra-tPn i+R of P ceP ceflt of t_he toML ,^,nmMI

avpram and ngmal"^^^Iowatt-hoLr ,^gf the electnc rhs^

>;titily durins d^=MdigY thre^ ratmdar Y,ea+s to c+ys+rymets in thic atte_

'fhe sgvin¢s =*km== n4nsz such a^-YS^YmS& ahs1l increm to
an gwitira"-t five tentjls of one m cent in 2QIQ Vvende+**ha of one ner
cent in 201 t. ^igbt.tenrh,r of oII+ner_c^n± in 201ine.tPn ha of one ner

r^ty>t Qt i^P ^ce°t from2014 m^nl^„^d,two ent ea;,h vear

thereetle^ a hievui^ a c^rncla^^: mill enerev Sac^ne^in excm of

Et4entv-tcvo r cent the end of 2425.
,Simeng in 2009 an elec^dip,tr's ,nion um1ib ehail imalem2nt_(b) Be

pojt de, an^redy "is^o71 =¢mm dggivoed to hiPve a one pa
ieduction in k Pe, nd in 2009 mtd an additionql eet+en -ftve hcrndredttt&
5if one ue' ceut ^efi}on m" year ttimuuh 2018 In 2Qt8t1,^e ata±dsns
r..mittei.c 'n he h 'iS *Fsengbm o{ft a:,aite Gdmari alina

'+̂n= 1R'km shati make recotnnundAtio s to the eeneta assm?hlv
,P$AfAia.&- .tnrt. M,k dPnnend teduction tareeta

(2) EgLVy@ pllmaM Q#' divisions (Ak 1Ka) and (b) of this sectim:
W_Ihq b c ire for enM^ c.vingunder division (A,1(I)(al of this

^.̂ „'on shall be the avera¢e offt toW kitowatt h^rs theo electne
'onu $tl@ YI)F

haselinP for a pgg^ d^ rrduc'''on under divisiqg(g1(1)(b) of this

shall be t_ ° =F -°k dPmnna on Ite W14 in he M intt

thrPe calendar .,Pars Pxcent that he -::+n-ssion m=Iy rp*+rw Cither h sPline

to Ateat f0(nmmggmk in rtilitv's .Prti^fied te*rittl„^,ntv_
'a.,. +vi ion(b) The com*_nis^ion manP*.!d the ,,biiads set focth^

of
.^hP. commicci^

utility nnnOt Aso'hIV aGhl

mnnhmig or C , nolp"a! TPa.a.:.-r.
(c) Comuli n..vi h di ' ihns

mmad v inyl"A"°ths- effe:.t^ pf ati emand-reaonn.c? =$*i+m for

metcsntiie cwtom.m of t_htf snbiect electric dis#riburti^- utititv ^,n^i^tl w=h

;C 032n1J1msitd 3 z= efricieWl ag1} ĝPs1k de an rcAuctum
orngra_m__s a. red ua~*d by,S...̂,ApRL4g^ate l+ wa f4tls?-_3ADvmechAn_sm

dj;qnedh,p=Y r the c t alencjg,ygfficlenu snA DeQk ^tenk,a& *rdon
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:nstoniPTQ th t C^ mtt tneR ae^nan+s-lriyyJy^^+ -,as+ae.

ciom a te'^anabiifles wtseL^Sxi^ino ot aew to
'°i"d`^rlpmartrf..t^

nmEraanA_ tf tHliP an[I^'fjoO am.
S C^lnmit f .h+l^^ Cltetetmer8 torXlr'mn-mn -'RO: hla+ en {^,^ S^^

'..-_- ---_--'° rt° ^.dTMS.b.!• rnet.uner maices sucA eustA^

or ncw 'Pmaesd ^M[^CII ^ 'PT^ C^C1CnC]f Ur /iCRF Sl[!EitAY%1 refblCtlon

^.nrmhi itv aV^^h4^ tn ar• eFPetri^ tlfctrnb'lhon Cn3htv mtts^ t t0 ^tvistoII
stonh d'' aePl tYtme l^e^.?^`S^nf ia gec*^,on- th:. el<..,i^c Lt±Iii^

mav havP Price-' rhlriny the nvi od t^^w to es hi h the b !^EIir^e

}^,4+}^t,+• t^,o yhfttl hP normsti^ed fQLchA= +n n m,bers of custottteas.

^i.= Eau+a u^a' de-•a:+a a o hes ^ppjtt,pgat^tgnfota sc+ thstt the
faE=t^FS OUtstif4' .t^^l,^iLaar.^P mPaa^4fPm: -,.t Ix n4t L^1lj^mfllSPrtc.eid by

'Ly^h_^;flon n^ittv.^o^i of h» elecirt'c d_

^u*a,n r sitP i mn^ c anu transcnisci+m rut distCibtninn

^;^^t^ ^tsmir^e,z°its tb **ediK° m_ io+ses Dtvlstoa (A)(27(c) of

^Sgi [n ir+ct,^. rr 1 attn^ effotts 11v a mCtceaglehis i oi .-^,̀y%t' be
'^' custome^-siiedVaLgnmer or era,i!n of tltose cuatomars- tn offe2

+• +^^^p^ W k ^nLam^ tEfll_^Un cat
`onable axrac •t of a renii+ -------s^tv aon etQ^^ey^,e disttibL+t

^:on 4904 31 of LhP Revtsett^ commission n+rc +ant to

^",`t^ t?LS^"' o" ia'n'"ye"'ents °°^ribed'n diyiaion (Al( )(d) of this

sc tion ahatl cnafliet ^vi h anv stat-^;de bnLdtt^ rods a!h±nt^i hy the_1^St4L

nmq.F h++itdittH ataRE(_
ti itiesVbiii c u<P jgtFR"{^t ^^^^+^^.t! t̀•nles it s ati a^o^ t

{^al+it;l of t5 yeriflcati^E hw nn +xl ICYeIg of CnELSY..

g^jcien. ^ ^^ Of [^gE _deirau^r^t}r^+o^ _ rhl^ eti by each elcctnc
€ hets'rni +ti nA#itv n;rc+*ant to livisjgn,(^{t of ttt?s a^han A cony o

tenort h F31 tniovided to the
(C) I to^^ aftPr notice and onnnthlnitv for

-' t--^' ;:^n tt. reot---t ^^tP+' ^+viei.++a f Hl of thls sect±on. ttLU an
^^ +tipe ++ilitv ha4 fsiled to compjy with an enerev efftcieecv_ or

ak 4iPmana tYa'.,>ti+-^tioyxen+̂ ient,,,^, f^ " ism (Al of th'ss caetion the
^r ce^tlonskd motn_mission h^tl ass.ss a fah itt *P on the tttittY ae prov:e

000059



Am. Sub. S. B. No. 221 127th G.A.
50

4905.55 tn 49U4 Gtl an.a 4955G: of the Revic°.d Coilc ejg.9r in the a_n+ount
nWiance n: n=mmWiB_n.^.e rCIahYe to t_he wrtOd of Eh3

:Qf I{o]lpq^^ ^^nder sr.ctiem 4405.54 f
or in an amn^n+t n t a., h^en e i= 'no^arket_ ^ va Ige of

teswahle en^it ncr ineeawaat hour of tmdercotnnfi n or
-'` R frotn nv forfeitLtre asr,.°°¢ed >+̀^e* thts dtvtston

t n t,z • t,d to th_ c^',rt of the adva_nced enerev fLn+d creawd n

eed,y 4928 Gi of thn Reyi^^Q^g
tt5^ Thmy e mi ' n mav g^tahlifih tles rei=ard?ng t.^_tent of an

ana9i Q^n`bv ^ e^ecttic 'st*ibution utiliEy for cotntntacion an raror^val of a

^,eIItt A^-^^g ny^, ani. m+, ^n•!°^ ttig diviciEtte. C>_tch an ap ieatiOn

shall not be [nnsideriha an in(iration tO 'ncflC-SC EteS aA mW jn"1 trlr.el
orgg ^ of a mm^ t n est°b ;Rh rontiMMor tfficimmor

co.taBrvatinn ntoer=, ng rtK=icsion hv order naMMT-M
ciMlMttydIVlli.

may foregottg by

n- Ir n QCLCn

ig}Wementa.hon by the elestris dt

Y031*?f#!1

!x-Ri-PifaWI

; a re:¢asit Ur or 7n CU

„1n,tion utilitv of anv
W: TASWL&Yaligm t

l^ Th n__ c m^^iaeion ad iti ai(y shall ad
elsotric distribtttion utilityto nrovide a ci•ato>tla anott
y s*s' cnnst^lXlon dat in ar aceessible fomt

See. 4928.67. (A)(I}

contract or tariftshall be identical in rate structure, all retail ratev o
components, and any monthly chargek to the contract or tariff to which the
same customer would be assigned if that customer were not a
customer-generator.

(2) An e tri rtdlitv shall igQ seve(on a10=e st;in_da_*d contract or
t^g ing fi^ na* met^n¢ for a hosniL as defined in section 3701 .01
jtf tha et'iSlt t' 'te that is alm a cl9OlIImRm1atnr r..h.nd tn al) nLft

follRwIn$i
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d9^$ 4i1 of t3t,. R.Y_'^ r
^'• tt ,,.,tv re^seaex#in¢ ayaila^}i

r.t_ ....^„t ^,r taritt t4 31tCn n539

iPd etecnicitv at dte tirae it.i^84t1
hati IhuRnital eaf.5tolluff a^T^^n^^* or tati

^^^;t e^lectric genetatttig fac

i.(1lii^

O}($}j j^ i^iet meteritt$ vtuter this section shall be accomplished using a
f electticity in each directiottflaw osingle meter capable of registering the

is not capabte of ineastuin8 the fto`x ol meterIf its existing elecuica
eleoteieity in two dimtions, the c.xtstotner-generator shall be responsible for
all expenses involved in purchasing and installittg a meter that is capable of

measttring electricity flow in two directions. ^9 at its own expense
(z^,,;j^ electric setiviea-pnsvt^ install one or

and with the written consent of the custotner-genemtor, may
moro additional meters to monitor the flow of electricity in each direerion.

OW3) Consistant with the other provisions of this section, the
measuremttt of net electricity supplied or genetated shall be calculated in

the following manner shall measure the neti{jjgj The electric saraee peev^ider lititiL7C
electricity produced or consnmed during the biIling period, in accordance
with normal metering practicos,

{",¢} if the electricity sttpplied by the ctectric saryiee^ Ulft
exceeds the electricity genetated by the customergenerator and fed back to
the ili3liLy dttt•ing the billing period, the
customer-genetator shall be billed for the net electricity supplied by the

in accordance with normal meteringyMyl y,
is provided to theicitt tf y^ tepracticas l

ereditstvr thatvlecuicitY shatt appea<`in the ttettt btl ' a-_ -
A net metering system ased by a customer-getteraxor slsall

meet all applicable safety and performaace standards established by the
national electrical code, the institute of electrical and electranics engineers,

and underwriters laboratories, rules relating to^^ The public utilities comtttission shall adopt
additional control and tesring reqairements for custo^
^ the commission detet'mines are necessary to pro ^t r-

e P^1ta ^ w

safety and system reliability.

51
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(D) An electric serrieo--p"widet i1'ttv sball not require a

customer-generator whose net itietering system meets the standards and
requirements provided for in divisions €1'l1t41 igtt} (C)Eli^ of this

section to do any of the following:
{ i} Comply with additional safety or petfarmance statuiards;

(2) Perform or pay for additionai tests;
e .dditionat tiability insurarh ?case a(;) purc

e e ner 4R 8 fi8 -W J'J

Comm
'

I timatE reHl3tfY aCNl
rl...^"E

d bV $ 4ub1^ii^ 5 ter i- t1tiA etat* iS 011019l OIflnera^
atid emlt& omenhAtlSe

- ti ESFI(YtiS tifrf 1CYLOlI^
of tbisdeffedtve aM
u^R'fLS. QF_ SAY

" r^ci u

itsl' i tsea r micaldL Unilt^SeGtit)n $9i)5 il ot

- _ . . ,.._ i_ __ ..^e..s.... A.^tT.h.cr^nn ntiittv sttatt ibt ottSti[e_ ..aGY ._oef54n

5141Iwiul

9ec. 4929-01. As used in this chapter.
tan" means a method, alternate to the method ofti" e pve raAltemat(A)

section 4909. 15 of the Kevised Coda, for establishing rates aad charg^^
utider which rates and charges may be established for a commodity
service or anciilary service that is not exempt pursuant to section 4929.04 of
the Revised Code or for a distribution service. Alternative ratepla^tta^bl
include, but are not timited to, methods that provide adequate and
naturat gas services and goods in this state: mininuze the costs and tittte
expended in the regulatory process; tend to assess the costs of any naturat
gas service or goods to the entity, service, or goods that cause such costs to

stabi ' e mid reward e€fieiettey: quaFit^ e€
Ficientservice, or cost containment by a natural gas comisanY; er provide sut

flexibility and incentives to the natural gas industry to achieve high quality,
technologically advanced, and readity available natuntl gas services and
goods at just and reasonable rates and charges• ar esta6fieyb reyetttte
d^ ,, ot'nQ ^hani^ta Attetnative rate plans also may include, but are rmt
limited to, automatic ad}ustments based on a specified index or changes in a

specified cost or costs.
(B) "Aneillary service" means a service that is ancillary to the receipt or
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dehvety of aattual gas to consumers, including, but not limited to, storage,

pooling, balancing, and transmission.
(E.) "Commodity sales servicco means the sale of naturg gas to

consumers, exclusive of any distribution or anel l^^ice or goods svhose
(D) "Compatable sevice" means any ^

availability, quality, price, tetms, and conditions are the same otthan those of the services or goods that the natural gas co'ml^y provides
a petsan with which ix is afftliated which

consumeer,assp^t o^
consnnter, that the natural gas company offem
lwttdled service that includes both regulated and esempt savices or goods.

(E) "Consmner" means any person or asamiation of persons purchasing,
delivering, storing, or trsnsporting, or seeking to purehasa, deliver, store, or
tramport, natttral gas, including industrial consumera, commercial
consumers, and residential consumers, but not including natural gas

companies.
(F) 'Distribution service" means the delivery of natt.trat ga.s to a

consumer at the cottsumer's faciiities, by and through the instrumentalities
and facilities of a nattual gas company, regardless of the party having title to

the natural gas. ,^ defined in
(G) "Natural gas company" means a natural gas CFan_ y, as

section 4^5.03 of the Revised Code, that is a public utihty as defined in
section 4905.02 of the Revised Code and excludes a retail natural gas

supplier.
(H) "perann," except as provided in division (N) of this section, has the

same meaning as in section 1.59 of the Revised Code, and includes this state
and any political subtlivision, agency, or other instrurrientality of this state
and includes the United States and any agency or other instmmentality of

the United States. not
(1) "Billing or collection agent" means a fully >ndele,^nt agent,

lier orafftliated with or otherwise controlled by a retail natural gas supp
govemmental aggregator subject to certification under section 4929.20 of
the Itevised-Code; ttr the, extent thatthe agentis vntfer contraer-wrtlr sttch-
supplier or aggregator solely m provide billing and collection for
competitive tetaiI natttral gas service on behalf of the supplier or aggtegator.

(!) "Competitive re2ail naturat gas service" means, any retail natural gas

service that may be competitively offerad to consumers in this state as a
result of revised schedules approved under division (C) of section 4929.29
of the Revised Code, a nde or order adopted or issued by the public utilities
eommission under Chapter 4905• of the Revised Code, or an exemption
granted by the commission under sections 4929.04 to 4929.08 of the
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Revised Code.
(K) "Governtuental aggregator" nuans either of the following:
(1) A legislative authority of a municipa[ corporation, a board of

township trustees, or a board of county comatissionets acting exclusively
under section 4929.26 or 4929.27 of the Revised Code as an aggregator for
the provision of oompetitive retail natural gas service;

(2) A municipal eotporation acting exchtsively under 8wion 4 of
Article 3£Vlll, Ohio Constitution, as an aggregator for the provision of
competitive retail naturai gas service,

(L)(I) "Mercantile customer" means a customer that consumes, other
tban for residential use, more than five hundred thousand cubic feet of
natural gas per year at a single location within this state or consumes natausi
gas, other than for residential use, as part of an undertaking having more
than three locations within or outside of this state. "ivtercantile customer"
excludes a customer for which a declaration under division (L)(2) of this
section is in effect pursuant to that division.

(2) A not-for-profit customer that consumes, other than for residential
use, more than five hundred thousand cubic feot of natutal gas per year at a
singFe location within this state or consumes natural gas, other than for
residential use, as part of an undertaking having more than thtee locations
within or outside this sfate may file a declaration under division (L)(2) of
this section with the public otilities cortnnission. The declaration shall take
e(Fet upon the date of filing, and by virtue of the declaration, the customer
is not a mercantile customer for the purposes of this section and sections
492920 to 4929.29 of the Revised Code or the purposes of a govenmtentat
nattual gas aggregation or anangement or other contract entered into after
the declaration's effective date for the supply or arranging of the supply of
natural gas to the customer to a location within this state, The customer may
file a rescission of the declaration with the commission at any time. The
cescission shall not affect any govenvnental natural gas aggregation or
artangement or other contract enterad into by the customer prior, tothesLste, ,..
oPfhp filitg oftlte fescission aiid shall have efrect onCy w'tth respect to any
subsequent such aggregation or arrangetnent or other contraet. The
commission sball prescribe rules under section 4929.10 of the Revised Code
specifying the fonn of the declaration or a rescission and procedures by
which a declaration or rescission may be filed.

(M) "Retail nabual gas service" means commodity sales service,
ancillary service, natural gas aggregation service, natural gas tnarketing
service, or natural gas brokerage service.

(N) "Retail natural gas supplier" means any petson, as defined in section
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1.59 of the Revised Code, that is engaged on a for-proftt or not-forprofGt
basis in the business of supplying or arranging for the supply of a
competitive retail naturai gas service to constuners in this state that ace not
mercanti]e customers. "Retail natural gas supplier" includes a marketer,
broker, or aggregator, but excludes a naturat gas company, a gove.tnmental
aggregator as defined in division (KX l) or (2) of this section, an entity
described in division (B) or (C) of section 4905.62 of the Revised Code, or a
billing or collection agent, and excludes a producer or gatherer of gas to the
extem such producer or gatherer is not a natural gas company under section
4905.03 of the Revised Code.

(dl "Revenue decou l'ingmgghani-am" m.eans a{gtggesiggotQ tet cost

yntumetric sales.
Sec. 4929.02. (A) it is the policy of this state to, throughout this state:
(1) Promote the availability to consumers of adequate, reliable, and

reasonably priced natural gas services and goods;
(2) Promote the availability of unbundled and comparable natural gas

services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet the'tr
respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers;

(4) Encourage innovation and market access for cost-effective supply-
and demand-side natural gas services and goods;

(5) Encour•age cost-effective and efficient access to information
regarding the operetion of the distribution systems of naturai gas companies
in order to promote effective customer choice of naturat gas setvices and
goods;

(6) Recognize the continuing emergence of eotmeutive_ natucaE_ gas
trtafkets ftottgii: the developaioiit and isnplementation of flexible regulatory
treatment;

(7) Promote an expeditious tr•ansition to the provision of natural gas
services and goods in a manner that achieves effective competition and
transactions between willing buyers and willing sellers to reduce or
eliminate the need for regulation of natural gas services and goods under
Chapmrs 4905. and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas
services and goods by avoiding subsidies flowing to or from regulated
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natural gas services and goods;
(9) Ensure that the risks and rewards of a naturat gas company's offering

of nonjur'ssdictional and exempt services and goods do not affect the rates,
price.s, terms, or conditions of nonexempt, regulated serwices and goods of a
natural gas company and do not affect the ftnancial capability of a natural
gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;
(11) Facilitate additional choices for the supply of natttral gas for

residential consumers, inctuding aggregation;
(121^'rotnoanahgnment of nan.ral lzas oomp^gy intrmsta with

conswm interest in en= dEi^an,;, t^t,$y conser ation.
(B) The public utilities commission and the gflf^t C of the

sha11 follow the policy specified in this section in eertyingaut
ggPrrisine their v.=.shrnrties rela^+va to sections 4929.03 to 4929.30
of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code sball be construed to
alter the public utiGties conmtission's construction or application of division
{A)(6} of section 4905.03 of the Revised Code.

^ 4929 0s t.ernative tate olAn ftied b}r a nat ^raj gas . n_o ^tm,,
secrion 4^2Q 0^^y^e Revi

decpy,nling ntechâ nism ma be at+n anol'+cation pQ(for an inc*ence in rates if

ermi+wnts ennA,^n^4, ieU s^o+^^^.u. ^ria by^ej^L^t/G^.___.
^lidgs co-m+n+ssio0 ' the cqpwnv'c most recgnt rate case mncPWin¢ and
the, pjan aiso e"ishes cp tt^ or ex n s nonem efficiencv or
oerev conservation Mgam.

Sac°norr 2. That existing sections 4905.31, 4928.01, 4928.02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61,
4928.67, 4929.01, and 4929.02 and sections 4928.41, 4928.42, 4928_431,
and 4928_44 of tPte.Revised Code are hereby repealed

SemoN 3. Nothing in this act affects the legal validity or the force and
effect of an electric distribution util`ity's rate plan, as def5ned in section
4928.01 of the Revised Code as amended by this act, or the plan's terms and
conditions, including any provisions regarding cost recovery.

SM-noN 4. Section 4929.051 of the Revised Code, as ettaeted by this
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act, shatl not be applied in favor of a claim or fntding that an application
desoribed in that section but subanitted to the Pubiic Utilities Contmission
prior to the aet's effective date is an app&cat'son to increase rates.

S£crtox 5. The Governor's Energy Advisor periodically shall submit a
written report to the General Assembly pursuant to section lt11.68 of the
Revised Code and report in person to and as requested by the stattdiug
connmittees of the House of Representatives and the Senate that have
prlmary msponsibiiity for energy efficiency and conservation issues
regarding initiatives undertaficen by the Advisor and state government
pursgiant to nnmbered paragraphs 3 and 4 of Executive Order 2007-02S,
°'Coordinating f)kio Energy Policy and State Energy Utilization. The ftrst
written teport shall be subtnitted not later than sixty days after the effecflve
date of this act.
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The section nwnbering of law of a general and permanent nature is
completo and in confotsnity wtth the Revised Code.

94t.Ai ti . t^^^^GC.^.•^"'-v

t3iirector, GegFstative Serulce Cummission.

^led in the office of the Secretarŷ o,^t^ State at Columbus, 4hio, on the
,,,(^ day of ^ , A. D. 20 U^"

Secr¢tary af State.

File No. Effective Date

000069



0

s^

000070



BEFORE

THE PUBLIC UTILITIE.S CON[NmON OP OHIO

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company to Adjust Their ) Case No. 09-1095-EL-RDR
Eco:wmic Development Cost Recovery )
Rider Rates. )

FINDING AND ^7RDER

The Comntission finds:

(1) On November 13, M, Columbus Southern Power Compan:y
(CS1') and Ohfo Power Company (OP) (collectively, AEP-Ohio)
ffled an application (Applica.tion) ta adjnst their respective
economic development cost rider (EDR) rates to collect
estimted deferr®d delta revenues and carx'ying costs associated
with a unique arrangement with Ortnet Primarp' Aluminum
Corporation (Ormet), which was approved in In the Matter of the

Application of Ormet Primary Aluminum Corporation far Appraval

of a Unique Arrangement with Ohio Power Company and Cotumbus

Southern Power Company, Case No. 09-119-EL-AEC, Opinian and
Order (July 15, 2009) and Entry on Rehearing (September 15,
2009) (09-119), and a reasonable arrangement with Eramet
Ivfarietta, Inc. (Eramet), which was approved in In the Matter of

the ApyIieatiun for Estabifshment of a,Reasonable Arrangement

between Erarnet Marietta, Inc. and Coinmbus 5outlem Fower

Company, Case No. 09-516-EL-AEC, Opirdon and Order

(October 15, 2009) (09-516).

(2) 1it its Application, AEP-Uhio proposes that its EDR rates, to be
applied to its customers' distribution charges, should be set at
13.18314 percent for (SP and 9.37456 percent for OP, effective
witk bills rendered in the first billing cycle of January 2010.
Recognizing, however, the Gommission's requirement in 09-119,
a.s weU as 09-516, that A1P-Ohio credit any POLR charges paid
by Ormet or Eramet as offsets to its EDR rates, AEP-Ohio
alternatively proposes EDR rates of 10.52701 percent for C5P
and 8.33091 for OP, which indv.de POLR credits. AEP-Ohio's
Application also proposes to set EDR rates on a levelized basis,
to recover over 12 montla3 the projected underrecoverfes
associated with the Eramet contract, beginning from the
effective date of the contract throngh December 31, 2010, and
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the Ormet unique arrangement, from its effective date through
December 31, 2010. AEP-Olrio contends that it is propasing the
levelized approach to EDR rates so that customers will avoid
experiercing the large swings in EDR rates every six months
that would otherwise be attributable to the pricing structure of

the Orn►et unique arrangement.

(3) On November 19, 2049, the Ohio Energy Group (OEG) filed a
motion to intervene, asserting that it has a real and substantial
intexe.st in the proceeding, and that the Commission's
disposition of the proceeding may impair or impede OEG's
ability to protect that interest.

(4) On November 25, 2009, Ormet filed a motian ta intervene,
asserting that it has an interest in the instant proceeding; as it is
a party to one of the unique arrangements at issue, and this
proceeding has the potential of afFectin.g that arrangement.
With its motion ta intervene, Ormet also filed a motion to
permit Clifton A. Vince, Douglas G. Bonner, Daniel D.
Barnowski, and Bmma F. Hand, counsel for Ozmet; to practice
before the Commission pro hac vice in this proceeding.

(5) On November 25, 2009, the Industrial Energy Usus-Ohio (IEU.
Ohio) filed a motion to intervene and, as more fully explained
below, a motion to set the matter for hearing. In its motion to
intervene, IEtJ-Ohio asserts that .AEI'-Ohio's Application may
re5u2t in increases to the rates charged to IEU-ohio members for

electric service, and impact the cluality of service that IEU-Ohio
xnembers receive from AEP-Ohio.

(6) On November 30, 2009, the Office of the Ohia Consumers'
Counsel (OCC) filed a motion to intervene, arguing that it is the
advocate for the residential utility customers of AEF-Ohio who
may be affected by the EDR rates proposed by AEP-Ohio, and
that its interest is different tlian that of arty other party to the

proceeding.

(7) The Comrnission finds that OEG, Ormet, IE[J-OIYio, and {.OCC
have set forth reasonable grounds for fntervention.
Accordingly, theiY motions to intervene should be granted.
AdditionaTiy, the Commi4sion finds that Ormet's motion for
admission pro hac vice, requesting that Qifton A. Vuue,
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Douglas ^G. Bcnmer, Daniel D. Barnowski, and Emma F. Hand
be permitted to prartice before the Comnission in 6-3s matter, is
reasonable and should be granted.

(8) In stzpptttt of its motion to set the matter for hearing, IEiJ-Ohio

cites Rule 4901:3-38-08, Ohio Administrative Code (O.A.C.),

which states that if it appears to the Commission that the
proposals in the Application may be unjust and unreasonable,
the Commission must set the matter for hearing. IEU-Ohio
argues that the following issues make t1EP•{3hio's Application
appear to be unjust and unreasonable:

(a) When Ormet sought to return to serviee from
A£sP, ABP argued that since it had not planned
to provide service to Orn►et, it was losing the
opportunity to sell its generation at market-
bawd rates, and ttot it should be compensated
for its lost opportunity costs. However, in this
Application, AEP has proposed to calculate the
delta revenue associated with providing
service to Ormet as the differeue between the
price Ormet pays under the Commission
approved reasanable arrangement and the
otherwise applicable tariff rate, rather than
basing delta revenues on its current lost
opportunity costs. AEP's flip flop in position is
a heads I win, tails you lose proposition for
AEP's other customers. AEP has failed to
demonstrate why any change in the
rnethodology to calculate delta revenue
associated with the Ormet contract is
v,rarranted.

(b) Section 4905.31(E), Revised Code, specl€ically
states that the public utility may recover costs
incurred in conjunction with any economic
development and job retention program. Both
prmet and Fuamet filed "unique
arrangements" and not °economic
development arrangements" under the
Commission's rules. Thus, AEP has failed to
demonstrate it is appropriate to recaver delta
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revenue associated with these reasonable
arrangetnents, particularly under the rider it
proposes to use.

(c) In calculating the carrying costs, AEP proposes
hto use the weighted average costs of eac

company's respective Iong-term debt. AII.' has

failed to demonstrate why any carrying
charges should not be based on short-term
debt, given that the -reroveity period is not
gFeater than twelve months.

AEP's applicatian is also procedurally
deficient. Rule 4901:1-38-08, O.A.C., requires.
utilities seeking recovery of reasonable
arrangement delta revenue to file the projected
impact of the proposed rider on all customers,
by customer class, whfct► AEP did not do.

(9)

iBU-Qhio Motion to Set Matter for Hearing at 4-5.

On December 3, 2009, Ormet filed comments on ABP--0Ftio's
Application, asserting that AEP-Ohio must produce furitier
information before the Cornm3ssion can make a decision
rzgarding its Appiication with respect to calendar year 2(10.
Ormet explains that under the Commission-approved unique
arrangement in 09-119, the delta revenues ALP-Ohio is entitled
to collect are based upon the difference between the tariff rates
for Orsnet and the rate resulting from the unis}ue arrangement.
Qrmet contends that AEP-Clhio has offered no explanation or
justification for the proposed 2010 tariff rate, that the rate
assumed in the Application Iias not been submitted to the
Conunission for approval, and that it appears to be higher than
the rate increase permittett in In the Nfatter of the Apptiaafion of

Cnlunabus Southern'.Paurer ComPany fm' Apprnval of an Etectric

Security Plan; an Amencfinent to its Corporate Separation Plan; and

ft Sale or Transfer of Certain Cenerating Assets, Case No. 08-917.

EL,.,,SSC); and In the Mafter of the Alspticateon of Ohro Prrwer

Comlrany for Approval of an Elecfric Security Ptan; anrl an

Amendmenf to its Corporate Selaarafion Plan, Case No. 08-918-EL-
SSO, Opinion and Order (March 18, 2009); Entry Nunc Pro Tum
(Ivtarch 30, 2009); Birst Entry on Reheaa§ng (july 23, 2009);

4-

000074



09•1095•HC RDR

Finding and Order Quly 29, 2009); Second Entry on Rehearing
(November 4, 2009) (ESP proceedings). Accordingly, Ormet
requests that the Corranission set the rnatter for hearing, or, in
the alternative, expiain the Imsis for AEP-C?hio's propassed 2010
tariff rate prior to approving the Application.

(10) OCC and OEG also filed comments on Dececnber 3, 2009, in
which they argue that AEP-Ohio failed to support its
applications with the appropriate information, that any
provider of last resort (POI.R) charges paid tD AEP-Ohio under
its contracts with Ormet and Eramet should be credited to the
economic development rider (EDR), and that ABP-Ohio
unreasonably requests to accrue carry9ng costs on any under-
recovery of delta revenues caused by leveli2ed rates, but failed
to request a mechanism for protecting customers from an
accrual of carrying costs on over-recovery. In their comments,

OCC and OEG also posit that AEP-Ohio's EDR should be
audited every six monthe to verify that AEP-Ohio, Ormet, and
Eramet have met and maintained compliance with
Comtnission-ordered conditions. OCC and OEG advocate for
Commission rejection of AEP-Ohio's Application, or in the
alternative, a debecmination that the Applicatian may be unjust
and unreasonable, and that a hearing is necessary.

(11) On December 9, 2004. AEP-Ohio replied and submitted
suppleniettal information, which provided the proTected impact
of the proposed EDR rider on all CSP and OP custorners, by

customer class.

(12) Commission Staff (Staff) reviewed AEP-0hio's application and
supplemental information, and issued its recommendation on
December 10, 2009. Staff recommended that the Comuvssion
approve AEP-Ohio's Apptication, using the proposed EDR rates
that include f'OLR credita, as filed on December 9, 2010. Staff
noted that it is Staff's understanding that AEP-Ohia is
requesting to accrue carrying costs on any under-recovery of
delta revenues caused by the levelized E17R rabes. In connection
with this request, Staff recommended that the Commission
require a symmetrical credit to carrying costs in the event of
over-recovery caused by the levetized rate structure.
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(13) On December 11, 2004, IEU-Ohio filed a motion to consolidate
Case Nos. 09-872-EL-FAC, 09-873-EI.-FAC, 09-1406-EGATA. 09-
1095-EI,PAC, and 09-10$5-EL-UNC, arguing that the
interconnected nature of the proposals addressed by the cases
demands that the Commission resolve the cas+es by means of
one proceeding. IEU-Ohio also contends that, although AEP-
pttio implicitty argues otherwise, adjastments to AEP-Clhio's
EDR riders are not exempt from the limitations imposed on rate
incc+eases in the ESP proceedings.

(14) On December 14, 2009, AEi'-Ohio filed a memorandum contra
IEU-Ohio's motion to corssolidate, stating that cost increases
associated with new govenunent mandates, such as AEI'-Oluo's
delta revenue costs, are not included under the rate incxease
limitations set forth in the E9F.

(15) On December 15, 20©9, IEU-Oktio filed a reply to AEP-Ohio's
memorandum contra, contending that the Cornmissian did not
adopt, in the ESI' proceedings, AEI'-Otaio s argument that cost
increases associated with new govexnrrs:nt mandates falt
outside the rate increase limitations.

(16} On necembee 22, 2009, Ormet also filed a reply to AEI'-Ohio's
memorandum contra, arguing that the ED12. should be subject to
the Commission•mandated lirnitations on AEP-Ohia s rate

increases.

(17) As an initial ►natter, IEU-Ohio contends that AEI'-Ohio has
failed to demonstrate that it is appropriate for it to recover delta
revenue associated with the Orrnet unique arrangement and the
Eramet reasonable arrangemen.t. In support of its argument,
IEU-Ohio cites Section 4905.31(E), Revised Code, which
provides that a public utility e•lecteic light company may recover
costs incurred in conjunction with any economic development
and job retention program. IEU-Ohio contends that because
Clrrnet's unique arrangement and Eramet's reasonable
arrangement were not flled specifically as economic
development arrangements under the Commissi.on`s rules, it is
inappropriate for AEP-Ohio to recover delta revenue associated
with the respective arrangements.

-6-
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(18) Despite lEu-t7hio's argument, the Commission finds that AEI'-
Ohio is authorized to recover delta s+evenue related to the C7rmet
unique arrangement and the Eramet reasonable arrangement.
Section 4905.31, Revised Code, perrnits recovery of foregone
revenue by the electric utility incurred in conjunction with
economic development and job retention programs. Both the
Chmet unique arrangement and the Bramet reasoaktble
arrangement advance, as underlying goals, either ecanomic
growth or job retention. Chapter 4901:1-38, O.A.C., titled
••Arrangements;' implements Section 4905.31, Revised Code.
Chapter 4901:1-38, O.A.O., encompasses all types of
arrangements, uuluding economic development arrangements,

energy efficiency arrangements, and unique arran,gements.
Rule 4901:1-38-02, U.A.C., details that the purpose of Chapter
4901:1-36, O.A.C., in part, is to facilitate Qhio's effectiveness in
the eobal economy, to promote job growth and retention in the
state, and to ensure the availability of.reasonably priced electric
service. Each of these factors was a goal of the Orinet and
Eramet arrangements. Further, Rule 4901:1-3", O.A.C.,
which permits revenue recovery pertaining to agreements,
provides that "each electric utility that is serving customers
pursuant to approved reasonable arrangements may apply for a
rider for the recovery of certaia costs aswiated with its delta
revenue for serving those customers litu'suant to reasonable
arrangements[.]" The rule provides an opportunity to seek
recovery of delta revenues resulting from arrangements. lt does
not limit the recovery of revenue to a narrow type of
arrangement, as IEL3-Ohio suggests. Moreover, 09-119 and 09-
516 specifically contemplated such filit ►gs by AHP-Ohio, seeking
recovery of the approved revenue faregone as a result of
an.angements. See 09-119 Opinion and CJrder at 6-10; 09-516

Opin{on and Order at 8,9.

(19) In its Application, AFsP-Olaio proposes to recover expected
unrecovered costs based on the estimated delta revenues
created by the Ormet and Bramet axrangements du.ring 2010.
The estimated delta revenues ABl'-Oltio sets forth in its
Application are calculated as the difference between the

proposed 2010 tariff rates and the Commission-approved prices
under the Ormet unique arrangement and the Fsamet
reasonable arrangement. IEUrOhio argues that AEP-Oldo has

-7-

000077



03-1095-EL-RDR

not demonstrated why its proposed change ln the method of
calculating delta revenue is warranted.

(20) Rule 4401,38-01(C), O.A.C., which de,fines delta revenue, states
that "[dJelta revenue" means the deviation resulting from the
difference in rate levels between the otherwise applicable rate
schedule and the muk of any reasonable arrangement
approved by the [CJomnaissian" The method by whfch AEP-
Ol-do proposes to catco2ate delta revenue in this Application
directly follows the definition set forth ln the rnle, as well as the
Commission's orders in 09-119 and 09-516. The Conusiission
believes this is the proper method for calcnlating delta revenue,
and that AEP-Ohio is warranted in its use of diis method.

(21) In its comments, Chmet expresses concem that AEP-Ohio's
proposed 2010 tariff rate has not been subinftted to the
Commission for approval. I.ikewise, OCC and OEG express

concern over assumptions they allege AEP-Ohio has made in its

delta revenne calculations. Moreover, . Ormet eupresses

concerns that the proposed 2010 tariff rate AEP-Ohio used in its

Application appears to be ltiigher than the rate increase
permitted under the SaP proceedings, wMch is 6 percent for
CSP and 7 percent for OP for 2010. Since filing its APPlication
in this case, ABP-Ohio filed an application to modify its
standard servioe offer rates in Case No. 091906"BI-'ATA. The
proposed 2010 tariff rate AEP-Ohio used ta calculate delta
revenue for purposes of its EDR rates is the same rate submitted
to the Comrnission for approval in Case No: 09-1906-EL-ATA in
2010. On December 10, 2010, Staff filed its review and
recommendation in Case No. 09-1906-SL,-ATA, indicating that it
finds that the rates proposed in the applications provide for
increases no greater than those authorized by the Commission
in the FsSP proceedings. In accordance with this review and our
decision issued simultaneonsly with this order in Case Nos. f9-

872-BIrFAC, 09-873-81GFAC, and 09-1905-EGATA, the
Commission finds that the parties' arguments that the proposed
2010 tariff rates utilized by ABP-Oltio iri it$ delta revenue
calculations are unjustified is without merit.

(22) IBU-Ohio, OCC, and OEG have also expressed concerns that
ABP-Ohio's Application is proceduraIly deCrcient, in that it
initially did not file the projected impact of the EL7R rider on all
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customers, by customer class. As noted above, however, on
December 9, 2009, AEP-Ohio filed supplemental information

that provided the projected impact of the EDR rider. With fhis

information in the docket, it appears that the Application
provides a clear pi.ctare for the Commission's evaluation of the
EDR rates proposed.

(23) In its Application, AEP-Ohio proposes to recover the 2009
deferred unrecovered costs, or delta revenues, resulting from
the Ormet and Eramet reasonable arrangements, as well as the

c&Trying casts at the weighted average cost of CSP's and OP's

respectlve long-term debt. AEP-Ohio's estimated recovery for
2009 is based on the following: estixnates provided by Ormet of
its production level and associated MWh of consumption for the
period beguuung with the effective date of the unique
arrangement ttuough the end of 2009; and a projection for
Eramet's electrici.ty consumption from the effective date of its
ccrntract, pursuant to the reasonable arrangement, through the
end of 2009- AEP-Ohio also proposes to continue accruing.
carrying costs on the combined Ormet and Eramet balance of
unrecovered deferred costs until the deferral and related
carrying costs are fully recovered.

(24) IEU-Oldo asserts, in its motion #o set the matter for hearing, ttiat
AEF-OMo has failed to demonstrate why any carrying charges
should not be based an the average cost of each company's
short term debt. However, under the semiannual reconciliation
process prescribed for EDR rates under Rule 4901:1-",

O.A.C., the use of each company's average cost of long-term
debt is a more appropriate mechanism for cakulating carrying
charges than short term debt, and, therefore, should be utilized.

(25) The Commission finds AEP-Ohio's proposal to recover the 2009
deferred unrecovered costs resulting from the Ormet and
Eramet arrangements, as weil as the carrying costs at the
weigtated average cost of CSP's and OP's respective lorEg-t+Cerm
debt, which are 5.73 percent for CSP, and 5.71 percent for OP, ta
be reasonable. The Commission additionalty finds that, on a
going-forward basis, AEP-Ohio sha3l utdize the interest rates

from its latest-approved filing for the calculation of carrying
costs.

-9-
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As noted above, tE[J-Ohio and Ormmet contend that the EDR
should be subject to the Cotnnniasion rnandated limitations on
AEP-Ohio's rate increases. AEP-Ohio contends that because the
cost increases associated with the EDR constitute government
mandates, they are not included in the rate increase limitations
imposed in the ESP. IEU-Ghio contends that the Commission
did not adopt AEP-Ohio's new governtnent mandate exception
to its rate increase limitations. I$L3-Ohio also argues that the
Commission specificalIy listed those mechanisms that are
exempt from the applicable rate increase limitations in the &+P
first entry on rehearing, and the EDR was not among those

listed.

While the Commfssion enumerated a few of the rzders and other
mechanisms that are exempt frozn the ESP rate increase
limitations in the first entry on rehearing, the tist was not, as
IEU-Ohio suggests, exhaustive. Although the rider was named
and established in the ESP, we believe that the statute, as well as
our rules, permit recovery of the delta revenues created by
reasonable arrangements. As explained in 09-119 and 09-516
and herein, the reasonable arrangements approved further the
policy of this ftte, and are consistent with Sections 4905.31 and
4928.U2, Revised Code, and Chapter 4901:1-88, O.A.C.
Accordingly, we find that the EDR is not subject to the
limitations on AEP-Ohio's rate increases set forth in the ESP.
pinding otherwise would result in considerable deferrals being
created, ineiuding carcying costs, which would be passed on to

customers.

(28) Although we find that the EDR is not subject to the litnatations
on rate increases set forth in the ESP, we are not persuaded by,
and decline to adopt, AEP-Ohio's argument ti3at the cost
incxeases associated with the EDR constitute government
inatdates, As IEU-Ohio notes iin its memorandum contra, to
interpret any C,ammission order perbtining to rates with which
an electric utility does not agree as a new g,overnment mandate,
not subject to rate increase limitations, overextends the meaning

of the phrase.

The Comsnission finds that AEP-Ohio's proposal to utilize EDR
rates of 10.52701 percent for CSP and 8.33091 percent for OP,
which include PQI.R credits, is reasonable. Likewise, the

-10-
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Comrnission finds that the levelized approach proposed by

AEP-Ohio for the collection of EDR costs is a just and
reasonable mear►s of collection, as it will operate to avoid the
extreme swings in EDR costs linked to the structure of the
Ormet unique arrangement.

(30) As detailed by AEP-Ohio in its Application, the structure of the
Ormet contract frontloads Ormet's price discount over the first
eight months of each year. Based upon its use of the levelized
rate approach to teinper swings in EDR costs for its custorners,
AEP-Ohio anticipates the under-recovery of EDR costs during
the first eight months of each year. In light of this situa6on,
AEp-0hio proposes to accrae carrying costs, at the weighted

average costs of C.SF's and OP's respective long-term debt,

caused by the levelized rates. OCC and OBG object that wh41e
AEP-Ohio requests to accrue carrying costs on the under-
recovery of delta revenues due to Ievelized rates, it does nct
request a symmetrical mechanism for protecting consumers in
the event of the over-recovery of delta revenues. Staff agrees

with the position of OCC and OEG on the issue.

(31) The Commission finds that AEP-Ohio s request to accrue
carrying costs on the under-recovery of delta revenues due to
levelized rates is reasonable and should be permitted.
However, to the extent that OCC, OEG, and Staff assert that i ►
the event of over-recovery of delta revenues, custorners should
be afforded symmetrical treatment to that afforded to AEP-Ohio
in the event of an under-recovery, we find their argutnent
persuasive. Therefore, if the over-recovery of delta revenues
occurs, AEP-Ohio shall credit customers with the value of the
equivalent carrying costs, calculated according to the weighted
average costs of tong term debt, 5.73 percent for CSP, and 5.71

percent for OP.

(32) As noted above, Rule 49Q1-3$-r1'&, O.A.C., prescribes that the
EDR shall be updated and reconciled semiarniually.

Additionaily, all data submitted in support of any rider update
is subject to Commission review and audit. Pursuant to this
provision, as well as Staffs recomxxtendation, the Commission
finds that the EDR should be updated and reconciled, by
application to the Convnission, semiannually. By this process,
the estimated delta revenues will be trued to actual delta
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revenues, and any over- or under-recovery will be recontiled.
The semiatutual adjustments to the EDR rates of CSF and OF
will be effective with the first billing cycle of April and October
in each year. AEP-Olv.o is cautioned, therefore, to subrnit its
applications in a timely fashion, such that the Commission will
have sufficient time to review the filings and perform due
diligence with regard to its review of the proposed rates.

Upon review of the extensive pleadings and comments filed by
numerous parties, the C.ommission finds that AEP-Ohio's
Application ta adjust its EDR rates, as supplemented on
December 9, 2009, and as modified herein, does not appear to be
unjust or unreasonable, and should be appxoved as modified
herein. Therefore, the Commission finds that it is unnecessary
to hold a hearing in this matter, and, thus, the requests for
hearing advanced by several parties should be denied. The
Commission additionally authorizes AEP-Ohio to imple.ment its
adjusted EDR rates of 10.52701 percent for CSP and 8.33091
percent for OP, effective with bills rendered in the first biliing

cycle of January 2010.

Finally, the Commission finds that the case herein, which was
originaliy docketed as Case No. 09-1095-EL-UNC, is m.ore
appropriately docketed with the new RDR case code, as it
specifically addresses economic development riders.
Accordingly, now and hereafter, Case No. 09-1095-EL-UNC
should be designated as Case No. 09-1095-EL-RDR.

-12-

lc is, therefore,

ORDERED, That the motions of OEG, Ormet, IEU-Ohio, and (xC to

intervede be granted. It is, further, .

t>RDERED, That C)rmet's motion to admit Clifton A. Vince, Douglas G.
Bonner, Daniel D. Barnowski, and Emma F. Hand to practice pro hac vice before the
Commission in this proceeding be granted. It is, further,

ORDERED, That AEP-Ohio's Application to adjust its EDR rates, as
supplemented on December 9, 2(1Q9, be approved as modified herein. It is, further,

ORDERED, That AEP-()hio implement its adjusted EDR rates of 10.52701
percent for CSP and 8.33091 percent for OP, effective with bills rendered in the first
billing cycle of january 2010. It is, further,

09-1095-EL-RDR
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ORDERfiD, That the requests for a Imring be denied. It is, further,

ORI3ERE1?,1fiat a copy of this entry be served upon all parties of record.

THE pugLlC LiT'Ii,ITIES COM[vIISSION OF OHIO

Alan R. 8chriber, Chairmaa

RLH:ct

Entered in the Journal

.t^ 2010

^

eryi L. Roberto

-13-
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BEFORE

THE PUBI.IC tITILITIES COMMIS,SION OF OHIO

In the Matter of the Application of Ormet
Printary Aluminum Corporation for
Approval of a Unique Arrangement with
Ohio Power Company and Columbus
Southern Power Company.

Case No. 09-119-EGAEC

OPIHIcIN AND OItDER

The Commission, considering the above-entitled applicatian, hereby issaes its

opinion and order in this matter.

APPEARANCES:

Sonnerrachein Nath & ILosenthal LLP, by CIi£ton A. Vince, Doaglas G. Bonnex,
Danniel D. Barnowski, and Emma F. Hand, 1301 K Street NW, Suite 600 East Tower,
Washington, D.C. 20005, on behalf of Osaret Prirnary Aluminum Corporatipn..

Rkhard Cordray, Ohi.o Attorney General, by Duane W. Luclcey,. Section Chief, and
Thomas Lindgren and Thomas McNamee, Assistant Attoraeys General, 180 East Broad
Street, Columbus, Ohio 43215, on belialf of the staff of the Pu3alic Utilities Comrrtissi.on of

Ohio.

Marvin I. Resnik and Steven T. Nourse, American Etectric Power Service
Corporation,l Riverside Plaza, 29h Floor, Columbus, Ohio 43215, on behalf of Columbus
Southern Power Company and Ohio Power Company.

Janine L. M.'igden-Ostrander, Ohio Consumers' Counsel,lsy Gregory J. Poulos, and
Maureen R. Grady, Assistant Con,samers' Counsel, Office of Consumers' Counsel,10 West
Broad Street, Columbus, Ohio 43215, on behalf of the residential consugners of Cdumbus
Southern I'ower Company and Ohio Power Company.

Boehrn,. Kurtz & Lowry, by David F. Boehm and Michael L. Kurix, 36 East Seventh

Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Grmp.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister and

Joseph lUL Clark, 21 East State Street, Columbus, Oitiio 43215, on behalf of Industrial

Energy Users-Ohio.
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Chester, Willcox & Saxbe, LLP, by John W. 8entine, Mark S. Yurick, and Matthew S.
4Yhite, 65 East State Street, Suite 1000, Calnmbus, Ohio 432154213, on behalf of The

ICroger Company.

P57 It^tION:

1. Histary of the Proceedizte

On February 17, 2009; Ormet Primary Aluminum Cor.Poration (Ormet) filed an
application pursuant to Section 4905.31, Revised Code, to establish a unique arrangement
with the Ohio Power Company and Colnmbus Southern Power Company (AEP-0hio) for
electric service to its aluminum-producing facility located in Hanni.bal, OMo. ln its
application, Ormet requests that the Comrnission establish a unique arrangemertt for
electric service with AEP-Ohio that links the price of eTectricity for its facillty for calendar
years 2010 through 2018 with the price of aluminum as reported on the Lond.on Meta1
Exchange (LME). Ormet filed an amended application on April 10, 2009, to reflect the
possible curtailment of the equivalen.t of at least two of its six potlinea

On March 9, 2009, lndustrial Energy Users-C)hio (LEU-Ohio) filed comments
regarding Ormet's application. Further on April 28, 2009, QNa Energy Group (OFiG) and
ICroger Company (Kroger) each filed comments regarding CDrn ►et's amended applica6on.

Motions to intervene were filed by AEP-Ohio, IEtJ-Ohlo, OBG, KY'ogff, and the
©hio Consumers' Counsel (t7CC). Those moiions were granted by the attorrey exa.miner.

Based upon the com.ments, the attorney examiner set this matber for hearing. The
hea.ring in this matter commenced on Apr1130, 2009, and concluded on June 17, 2409. At
the;:hearing, Ormet presented four wit.nesses, OCC presented three witnesses, and Staff
presented one witness. Sriefs were filed on July 1, 2009, by Otnet, AEP-CJhi.cy, OCC and

OEG, LBLJ-C?hio, Kroger, and Staff.

TI, Discussion and Conclusions

In support of the unique arrangement, Orniet argues that the benefits to the region
of keeping Ormet in operation will more than offset the delta revenue paid by other
ratepayers. Ormet claims that the undisputed expert testimony in the record of this
proceeding demonstrates that, at full operations, Ormet provides $195 million of benefits

to the regional economy (<)rln.et Ex. 5 at 1).

Ormet also contends that the proposed unique arrangement furthers the policy of
the State of Ohio as codified in Section 4928.02, Revised Code. Ormet claims that the
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unique arrangement is designed to meet the specific needs of C?rnnet with respect to the
price, terms, conditions, and qualit'y options of electric service as specified by Section
4928.02(B), Revised Code. Further, Ormet claims that the unique arran,gement will help
Ohio compete in the global economy pursuant to Section 4928.02(1+T), Revised Code.
Ormet contends that it competes in a global mar'ket and needs affordable energy in order

to compete.

Ormet further contends that it has pravided the information needed by the
Comm.issian to approve the unique arrangeaent Ormet notes that it has provided an
affidavit from its chief executive officer verifying the information provided in the
application and that it has also provided verifiabte data in support of the application.

OCC and OEG ciai.m that Ormet's econoznic analysis of its impact on the regLon is
flawed because it fails to factor in the negative econontic impact on the rest of the state
from raising electric rates to pay for the delta revenues (Tr. I at 263, 265). OCC and OEG
assert that there will be a dear negative economic impact to requiring all other A.EP-Ohio
ratepayers to pay increased rates to pay for the delta revenues under the proposed unique

arrangement.

IEU-Ohio notes that the Commission may approve a proposed unique arrangement
if it is shown to be just and reasonable and that it furthers the policy of this state.
However, IEU-nhio argues that Ormet's application should not be approved. IEU-Ohia
claims that there are no clear or reliable indications of how the proposed unique
arrangement will produce sufficient beneficial outconies to make the mnsfer of revenue
responsitrility just and reasonable. IEU-Ohio alleges that there are nmany unanswered
questions regarding the proposed unique a.rrangernent, including questions related to the
future price of alumin.urn, the treatment of delta revenue, pending litigation between
Ormet and its ahumina supplier, Ormet's ability to negotiate a new tolling contract, the
sale of significant assets currently owned by Ormet, and the minimum cash requixexuent
asscxiatedwith labor costs for 2010 and beyond.

The Comrnission finds that Lhtnet's application for a unique arrangement shcngld be
approved subject to a number of modifications set forth below. The evidence in the x=acord
of this proceeding demonstrates that Orntet provides significant eeoncmtec benefits to the
region. Specifically, the evidence demonstrates that Ormet provides $195 million in total
employee compensation and benefits to the reoonal economy ((3rnvet Ex. 5 at 1). The
evidence also indicates that Orcnet is a key employer for the region (thmct Ex. 5 at 3-4)
and that Ormet's operations are responsible, indirectly, for the creation of an additional
2,400 jobs in the region ('fr. 1 at 262-263). Further, the record shows that Ormet's
operations generate over $6.7 million in tax revenue each year (?'r. I at 2I1). Finally,
although OCC and OEG, as well as Staff, claim that the Increased rates paid by ratepayers
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will have a negative economic effect on the state's economy, no party presented evideexe
in the record which quantified tlus negative effect (Tit. l at 264-265).

The Commis.sion notes that, although the proposed unique arrangement covers the
period between January 1, 2009 and December 31, 2018, the specific terms and conditions
of the unique arrangement are distinctly different for calendar year 2009 than for the
remaining years of the unique arrangement. 1laerefore, the Commission will address the

terms related to calendar year 2009 separateiy-

A. Terms of the Uniuue Arran_gemertt for Calendar Xear 2M

Under the terms of the amended appl'ication, for the balance of calendar year 2009,
Ormet will pay AEP-Ohio the lesser of the applicable AEP-Ohio tariff rate or $36.00 per
MWh. Tf Ormet reduced its production by the equivaient of at least two potlines, Ormet's
rate would be reduced to the lesser of the applicable AEP-Ohio tariff rate or $34.00 per
Iv1Wh Ormet requests that the rate for 20Q9 going forward be set -at a level tha#, taking
uato account the rate that Ormet has been paying to date, would resuit m an average rate
of $38.00 per TviWh for the portion of the year that Ormet was above the four po8ine
operating level and an average rate of $34.00 per MWh for the portion of the year that
Ormet was operating at four potlines or less.

OCC and OEG argue that, while Osmet's proposed unique arrangement for 2009 is
reasonable in most respects, the provisions calling for retroactive recovery of discounted
rates should be rejected. OCC and OEG note that the proposed unique arrangement,
requests the Co.mmission make the unique arrangement retroactive to January 1, 2409.
OCC and OEG allege that this would result in Ormet receiving diecounted rates for
electricity that were different from the rates which were approved and in effect at the tim.e
the service was delivered. OCC and OEG argue that this would constitute retraactive _

ratemaking wljit:h is prohibited. Lutas County v. Public Lttil. Comrn. (1997), 80 Ohio St.3d.

344, 348-349. Further, OCC and OEG contend that Onnet should be required to pay AEP-
Ohio's econonnic development rider. OCC and OEG note that this rider is unavoidable .
and that Ormet ahould pay this rider just like all other custom.ers.

Finally; OCC and OEG claim that the proposed unique arrangement for 2009 is :-
unreasonable and unlawful because it provides compensatioa to AEt'-Ohio for its POLR
resport.sibiIities when Ormet cannot shop under the contract. OCC and OEG claim that,
because AEP-Oltio will not incur any risk that Ormet would leave and come back to :.
system and seek service when the market makes it more economical, AEP-Ohio should not
assess a POLR charge on Ormet, and ratepayera should not pay any discount which
compensates AEP-Ohio for a non-existent POLR risk for this consuraer.
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AEP-Ohio argues that the Comxnission should not reopen its prior approval of the
temporary amendment to the 2007-2008 contract between Ormet and AEF-t)hio. This
temporary amendment was approved by the Commission effective january 1, 2009. AEP
contends that, if the Commission approves the proposed unique arrangement, the uaique
arrangement should be effective on a prospective basis only because an earlier effective
date would violate the tesxns of the temporary aznendment•

%-f.f notes that Urmet's rate for 2009, the firat year of the agreement, would be fixed

at either $38 per IvIWh. or $34 per Iv1Wh, depending on the number of potlines in operation

(t]CC Ex. 3 at 6-7). Although Staff had previously recommended titat the Commission
bifurcate this proceeding and address calendar year 2Qt?9 separately, Staff recommends
Commission approval of the terms for the first year of the unique axrangentent.

The Commission finds that the terms of the unique arrangement for 2009 should be
approved subject to the following modifications. With respect to price, the Comm9ssion
orders ABP-Ohio to bi.ll Ormet, for the balance of 2009, at a rate which, fvr all of calendar
year 2009, averages $38.00 per MWh for the periods when Ormet was in futl operation
(i.e., six potlines), $35.00 per NM for the periods when Qrmet curtailed production to 4.6
potlines, and $34.00 per MWh for the periods when Ormet curtailed producHon to 4
potlines. This rate will ensure that C)rmet will receive the benefits of the rates proposed
for calendar year 2009 in its amended application without bifurcating the proceeding as
originally proposed by Staff. Further, this rate is contingent upon Urmet m.aintaining
employment levels at 900 employee.s for calendar year 2009 pursuant to Orrxtet's
representations in the record of this proceeding (Ormet Ex.1IA at 8-6; Tr. ttI at 425).

However, with respect to the delta revenue for 2009, the Commission bel3.eves
further proceedings are necessary regarding the recovery of delta revenues by AEP-Oltio
for calendar year 2009. Therefore, the Commission authoriz.es AEP-CThio to defer the delta

revenues created by the unique arrangement for the remainder ef caiendar year 2(l09, and

the Conunission directs AEsP-Ohio to file an application to recover the appropriate
amounts of the deferrals authorized by the Commissiion in Case No, 08-1838-EL,-AAM and
the delta revenues for r:alendar year 2009.

The approved unique arrangement ahall be effective for services rendered
following the filing in tltis docket of an executed power agreement which confoams to the
modifications ordered by the Commis&ion in this Opinion and Order. Although the
power agreernent siiall be effective for services rendered after the filing of an executed
power agreement, the Comrnission retains the right, upon review of the executed power
agreeTnent, to order further revisions to the power agreement in order to ensure that the
power agreement conforms to the modffications of the proposed unique arrangement

ordered by the Commission in this Opinion and O.rcler.
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B, Ternss of the Uniaue Arraneement for Calendaz Years 2010 throus!h 201$

For calendar years 2010 through 2018, the rate Ormet will pay under the proposed
unique arrangement will be deternnined based upon schedules fIled each year with the
ConunissforL Each schedule would include an "indexed rabe" and a "target price." The
indexed rate would be the rate ftt Ormet could pay to produce the minimum cash flow
necessary to sustain operations and pay its required legacy costs depending upon the I.MB
price of alunminum. The target price will be the projected average price of aluminum for
the calendar year as reported on the LMS at which Ormet would be able to pay tlue AEP-
©hio tariff rate and still maiintain the minimum cash flow necessary to mai.ntain its
operations and pay its required legacy costs- Under the proposed unique arrangement,
the Commission may require an independent third-party review of each year's schedule at

Ormet's expense.

When the LME price of alun ►anum is less than or equal to the target price, Ormet
will pay the indexed rate. VVhen the LME price of aluminum is greater than the target
price, but not more than $3(}0 per tonne above the target price, C+rmet will pay 102 percent

of the AEP-{.?hio tariff rate. When the Liw1E price is greater than $300 per tonne than the
target price, Ormet will pay 105 percent of the AEP-Ohio tariff rate. At the end of each
year, there will be a true-up to reconcile the projected LMfi prices for the year with the

actual LME prices.

With respect to the terms of the unique arrangement for calendar yeaxs 2010

through 2018, i.ntervenors in this proceeding and Staff have raised a number of specific

arguments related to: (1) the proposed discount and delta revenue recovery; (2) potenlial

delta revenue credits; (3) POLR cliarges; (4) deposit and advance payment requfrementsl
and (5) the need for future review of the proposed unique arrangeutent. Althmgh the
Comnvssion will approve the proposed unique arrangement, the Conunission will order a
number of modifications to the unique arrangement in order to address the issues raised

by intervenors and Staff.

1} Pro^osed T3iscoaxnt and Delta Revenue Recovery

lEU-Ohio argues that the unique arrangement, if approved, would impose an

excessive burden on other customers of AEP-Ohio. IEU-Ohio
assumin^an AEP-

Ohio

formula contained in the proposed unique arrangement and g

(7hio tariff rate of $44.24 per MWh, C?rmet would need to sell aluminuxn at $2843 per
tonne to avoid creating delta revenues; however, if Ortnet sold aluminunn in 2010 at $1,602
per tonne, which was the LNLE forward price as of April 29, 2009: delta revenues would

amount to $283 million (t)EG Ex.1; OEG Ex. 6).
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Likewise, OCC and OEG claim that the proposed unique arrangement is
unreasonable because it fails ba limit the delta revenues that ratepayers could be asked to
pay. OCC and OEG note that any LME price less than $2,200 per tonne wili result in
Orznet being paid, in the form of a credit on its bill, to use electricity (rr. I at 153; Tr. II at
297). As of May 1, 2009, the L.ME futures price for July 2010 was $1,602 per tonne (Tr. I at
150-155). OCC and OEG claim that, if the fatures price for July 2010 accurately reflects the
actual LME price for July 2010, Ormet will be paid $77.1 million to use power in 2010 (Tr. I
at 153). GCC and OEG contend that there is no basis in law for the proposed unique
arrangement and that Ormet has failed to provide any credible legal justification for
requiring ratepayers to pay cash to a company beyond discounting rates to zero dollars.
Therefore, OCC and ObG conclude that the proposed unique arrangement would not be
reasonable without an appropriate floor for the rate Ormet will pay.

OCC and OEG note that, although the total impact of wages on the states of Ohio,
West Virginia and Pennsylvania, if Ormet were to close, would be $195 million per year
(Onnet Ex. 8 at 4), half of the employees and retirees identified in the amended applicatim
reside in Pennsylvania and West Vizginia (Ormet Ex. 5 at 5), and a substantial amount of
the tax revennes received from Orntet goes to West Virginia (Ormet Ex_ 5 at 11-12). Thus,
OCC and OPG conclude that Orntet's economic study should be discounted by 42 percant
before it can be considered a relevant study on the Ohio economic irnpact of a potential
closing by Ormet. OCC and OHG note that Staff recorna ►ended in the hearing that the

amount of the rate discount be limited to $54 million per year and that the discount be
phased out over the term of the contract (Staff Ex 2 at 3). However, OCC and OEG
maintain that the limit should not exceed $32 million, the amount of wages of the Ohio

workers at the Ormet plant.

Kroger argues that, when considering a proposed unique arrangement, the
Commission must balance all cosks of the proposed arrangement with the benefits of
assuming those costs. Further, =Kroger contends that, in order to avoid exposing
ratepayers to unreasonable and unlimited risk, any unique arrangement approved by the
Commission in this proceeding should include reasonable protections for AEl'-Ohio
ratepayers. Kroger believes that the reasonable protections should irkclude a definitive
Iunit on the cost that ratepayers are required to pay, by either limiting the discount Ormet
receives to a certain percentage below AHI.'-Ohi.o's tariff rates or placing a dolIar limit on
the amount of delta revennes ABP-Ohio may recover annuaily from the unique

arrangement.

AEP-Ohio believes that the amount of any discount to be provided to Ormet is a
matter for the Commsssion's judgment. However, AEP-0hio claims that, under Section
4905.31(E), Revised Code, A.EI'-Ohio must be provided full recovery of aIl delta revenues
under the unique arrangement because the statute specifies that all costs of an economic
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development program or job retention program are recoverable by an electric utility,

including all "revenue forgone."

Orrnet claims that the potential harm predicted by the intervenors in t1 ►is

proceeding is speculative and based upon an unlikely worst case scenario. Ormet
contends that the delta revenue calculations by OCC and OBG are based uPon the
erroneous assumption that current LIVIB forward prices are reliable predictors of future
LME prices and that futare LME prices are likely to stay below $1,941 per tonne (OCC Ex.
3 at 11-12). However, Ormet contends that a more reliable projection predi¢ts that
aluminum prices witt be near $2,000 per torLne by the end of 2009 (C}rmet F,x. 9 at 1; Tr. I at
173-174). Ormet also claims that thare are severai additional factors that will lower its
costs, and the need for rate discounts, over tim; these factors include delevera$in8
through the proceeds raised by asset eales and internally-generaitect cash (Orn-tet Ex. 7 at
2), and reductions in Ormet's pension contributions beginning in 2013 (Tr. III at 434-436).

Staff argues that any unique arrangement approved by the Commission should
contain a floor and a ceiIing. The Staff believes that a price floor, betow which a
customer`s payments cannot go, reflects the need to maintain the custorner's iwmtive to
operate efficiently and effectively. Staff maintains that a n'aximu.m reduction of 25 percent
from the tariff rate is the appropriate balance, keeping the customer focused on efficiency
but providing temporary assistance as well (Staff Ex. 2). This floor would result in a

maximum rate discount of $54 milHon.

In addition, Staff argues that there should be a ceiling on the amount of delta
revenue to be recovered from other ratepayers. 5taff notes that the benefits of unique
arrangements to other ratepayers are limited and that the ability of other ratepayers to pay
for delta revenues is likewise limited. Staff believes that the primary benefit of the uniqne
arrangement is the potential preser+Tation of jobs in Ohio; thus, Staff argues that the cap on
annual delta revenue recovery should be seet utitially at $54 million, which is the aueount of

Ormet`s payroll. In addition, Staff r^.•commends that the amount of any discount be

reduced by 11 percent of the initial discount each year during the term of the unique

arrangement. Although

Ormet argues that the $54 million cap proposed by Staff is insufficient
market isOrmet believes that the alumiaum market will rebound, Ormet claims that

highty volatile and that any cap must address this volatility (C}rmet Eu. 6 at 6-7). Otmet
maintains that the $54 million cap proposed by Staff is inadequate given the volatility of
the aluminum market. Ormet claims that, if the discount in any given year is not sufficient
to keep Orrnet in business, then the entire contract will fail and Ormet will ]ikely need to

curtail production at its Hannibal faciii.ty.
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Morwver, ormet contends that Staff s proposed cap is unreasmable and
speculative. ormet believes that Staff's proposed cap faiLs ta consider what armet needs
to operate or to balance the costs of discounts against Ormet's benefits to tbis state. C?xmet
also claims that Staff has provided no support for its position that a maximum reduction of
25 percent frpm the tari#f rate is appropriate. Further, ormet contends that Staff has not
demonstrated that its proposed $54 rnillion cap would enable Ormet to remain in business

for the years 2€110 through 2019.

The Commission agrees with StafFs position that, genera3ly, unique arrangements
must contain a floor, a minimum amount that the party seeking a unique arrangement
should be required to pay, and a ceilfng, a niaximum amount of delta revenue which the
ratepayers should be expected to pay. Ormet reluesents that it does not oppose the
application of a cap or flaox' to its cont.ract (Ormet Brief at 21).

With respect to a floor, Orniet proposes a number of different metlw4s for
establishing a floor, with a range of $93 msllion to $114 tnilli'on as the maxiu►uln discaunt

from tariff rates. This range includes the variable costs of production of the electricity
consumed by Ormet, which testimony indicates woald be approxi.mately $90 million (Tr.1
at 235; Staff Ex. 2A, Tr. N. at 478479, 491-492). On the other hand, Staff has proposed a
floor in which ormet would receive a maximum d#scount from Wff rates of $54 million.
OCC and OEG propose a floor of $32 miHiox4 based upon the total wages paid to C3rmers

employees who reside in this state.

Based upon the record in tizis case, the C^ommission finds that Ormet's rate should
be determined as proposed in the unique arrastgement, but with a floor, or maxitnum
discount from tariff rates. Although the Commission does not agree with ^atafYs
recommendation on the amount of the floor, th9s floor should be implemented in the
manner proposed by Staff at the hearing (Staff Ex. 2). Moreover, the Commission ts not
persuaded by the arguments presented by C1CC and OEG that the Comsnission should
consider onty the Ohio portions of the regional economy. All of the jobs which would be
retained under the proposed unique arrangement are located in this state izrvspective of
where the employees reside. Further, neither. OCC nor OEG presented any ec°nornic
analysis regarding how much of the indirect bmefits of Ormet's continuing tfl remain in
operation advantage the residents of this state as opposed to other states.

Therefore, the Conunission will modify:the proposed unique arrangement to set the
maximum rate discount at $60 million for calendar years 2Q10 and 2011. The Commission
has based the floor upon the variable cosis of production of the eleciriciLy consumed by
Ormet at full capacity, which the testimony at hearing indicates would be approximately
$90 million. However, testimony in the record also indicates that, at the time of the
hearing, Ormet was in the process of curtailing production to 4 potlines (Tr.1 at 70-71).

This curtailment of operations should reduce Ormet's demand for eiecdricftY by
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approximately oe-third; therefore, the Corrunission has reduced tlw estimate of the
variable costs of production of the electricity of $90 million by one-third to $60 million.
The Contmi.ssion finds that this is an appropriate floor or maxisnum discvunt for Oru'tet.
This floor will be subject to two adjustraents: a flexible phase down and a reduction in the
discount due to reductions in employment, both of which will be discussed be1ov'''

With respect to the ceiling, or the maximum amount ratepayers should be expetted
to pay in any given year, the Commissi+on agrees with Staff and the intervenors that the

ability of ratepayers to fund the recovery o fo dQl
its reeomrnendation of what tepa^contends that the Staff has not o£fered proof

can afford to pay. However, Omtet, not Staff nor the intervenors, has the burden of proof
in this proceeding, and it is Orsnet that has failed to present evidence cantravening the
Staff's expert testimony, which was based upon substantial experience in re1^ the
matters in this state (Staff Ex. 1 at 1; Tr. II at 336-338; Tr. IV at 505).
Gomnnission will adopt Staffs recommendation of $54 millio as the maximum amount of
delta revenue which ratepayers should be expected to pay in a given year.

However, this will result in a potential differential of up to $6 miIlion per year
between the $60 million maxiunutn discount from tariff rates for Ormet and the $54 million
maximum in delta revenues which ratepayers can be expected to pay. AEF'C3hio will be
authorized to defer this differential, with carrying costs equal to AEP ^I ^ delta
cost of debt, during the term of the unique arrangement. During this
revenue credits attributable to above-tariff payments by Ormet, to be calculated as
discussed below, will be first applied to reduce or eliminate the deferral and carry'sng
charges before being applied to t1El'-C?hio's economic development rider. At the end of
the term of the unique arrangement, A'BP-C7ltio will be permitted to recover any rernaniing
deferred amounts, inctuding carrying charges, through its economic development rider.

With respect to the adjustments to the floor, or maximum rate discount, the
Comrnission agrees with Staff's recommendation ttiat the unique arrangement be modified
to phase down the discount over time. C.?rmet represents that there are several additional
factors that will lower its costs, and in turn the need' for rate cleseounts, over time; tlwse
factors include deleveraging through the proceeds raised by asset sales and internally-
generated cash (Ormet Ex. 7 at 2) and reductions in C}rmei`s pension co.ntribation.s
beginning in 2013 (Tr. III at 434-436, 457-458). Therefore, although the $60 million floor
will be in effect for calendar years 2010 and 2011, the Comznission finds that, for calendar

year 2012, the floor should be reduced to $54 mfllion; for calendar years 2U23 through
2418, the remaining six years of the contract, the #'tooa'should be reduced each year by $10
milliort, until it phases out completely for calendar year 2018.

The Commission also acknowledges that the atuminum market is subject to a great
deal of volatility and that the unique arrangement should address that volatility.
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Therefore, for caIendar year 2013 through 2018, Ormet may elect to use, in the current
year, any unused portion of the floor from a previous year (as.` years). Ormet shail apply
this election by providing written notice to AEP-Ohio and by filing such notice in this
docket. For example, if, due to LIvIE prices in 2014, Ormet only uses a diseount of $28.75
miilion, leaving $6 rnillion of the 2014 discount unused, Orcnet truay elect to increase the
floor in calendar year 2015 (or 2016 thtough 2018) by the $6 million unused discount. In
no event will an adjusted floor be permitted to exceed $54 million in any year between
2013 and 2018. This should assist Ormet in weathering any short-term swinF,s in the I.ME
market while ensuring that the floor, .or maxirnum i'ate discount, phases out

over the

duration of the unique arfangertrent.

Second, the Commission notes that the priinary purpose of the uiuque arrangement
is to retain jobs rather than to boost worldwide alum.inuxn production or to enrich thmet's
investors. Any rate discounts provided to Ormet must be directly related to Ormet
maintaining certain levels of employment. The record in this case demonstrates Ormet
cannot continue to employ 900 employees beyond 2019 with curtailed production (Tr. IIi
at 425). Therefore, under the unique arrangement, Ormet wi1I be required to maintain an
employment level of full-time employees of 650. Ormet will be required to provide a
monthly report to Staff and ABP-Ohio detailing its employment levels. The floor will be
reduced each month by $10 million for every 50 emPi°yees below 650 full-tirru' eLnPiaYees
that were employed by Ormet for the previous month. This reduction will be in addition

to any planned phase down of the floor discussed alaove.

2} Potential Delta Revenue Credits

Kroger argues that the unique arrangement must provide for a greater share in the

benefits for AEP-Obfo ratepayers in the event that aluminum prices rise above the target

price. Kroger claims that ratepayers are being asked to bear the risk of dec6nfng
aluminum prices and, therefore, should receive a reasonable return in the event that
aluminum prices rebound. Kroger does not believe that a potential five percent gain is

sufficient to compensate ratepayers for these risks.

OCC and OEG also allege that, under the proposed unique arrangement. ASP-
Ohio's ratepayers bear great risks related ta the price of aluminum' while receiv'ing little
benefit if the price of aluminmm rises. OCC and OEG cite to the testimony of OCC witness
Tbrahim that the proposed unique arrangement lacks symmetry regarding the risks and
benefits born by AEP-Ohio's customers (C3CC Ex. 3 at 1415). OCC and OEG claim that, if

aluminum prices double from the price when Dr. Ibrahim!Olei his testimony, the pOssible
benefit to AFP-Ohio s ratepayers would only be $3.6 million to $8.9 million {E7C_'C Ex. 3 at
15). On the other hand, if the futares price for july 2010 accnrately refiects the actual L2v1E

price for July 2010, Ormet will be paid $77.1 miuion to use power in 20'10 and rafiepa.yers

would be responsible for delta revenues of $281.1 milli©n. QCC and OiiG contend that
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this asymmetry is extremely disadvantageous to AEP-C?hia`s ratepayers because these
ratepayers will bear huge risks for delta revenues while the benefits are extretnely unlikely
and minimal compared to the risfcs. Consequently, UCC and OEG recommend that a
reasonable symmetry would require Ormet to pay a rate that exceeds the tariff rate by
$0.049 per MWh times 50 percent for each $1 per tonne when the actual LhM price exceeds
the target price. AERt?hio would receive delta revenue credits for the amount that CTrtnet
pays in excess of tariff rates with a maxiinum delta revenue credit cap of $16.35 rrdllion per

year.

Chmefi contends that the proposed unique arrangentent is designed to assure that
Ormet is not unreasonably benefitted at the expense of AEF`-Uluo's ratepayers. Ormet
notes that the unique arrangement is designed to impose the rninnuum burden on
ratepayers by providir}g for the minitnunt cash flow necessary to keep its Haxtrdbal facility
in operation and pay its required legacy costs; the unique proposed arrangetnent does not
guarantee that Ormet wiIl earn a profit or a particularr rate of retnrn• Furthe!', C)rmet notes
that it has voluntarily offered to pay above-tariff rates when the [,iviE price of aluminum is

greater than the target price.

The Commission finds that the unique arran$ement, as filed, contains insufficient
potential benefits to ratepayers in relation to the risks which Orrnet proposes the
ratepayers bear. Further, the Commission notes that the record indicates that Orutet will
be able to substantially reduce its pension fund obligations beginning in the future (Tr. lII
at 434-436). However, the Comudssion finds that th9s can be addressed by increasing the
amounts that Ormet wilt pay when LME prices exceed the LME target price. Therefore,
beginning in 2012, if the LMF price is greater than the LME target price, but not more than
$300 above the LME target price, t)mtet will pay 104 percent of the AEEP-Ohlo tariff rate
rather than 102 percent of the AHP-Ohio tariff rate. ,4ssuming fu11 operations at Ornters
facility, this will increase the Oraiet's potential contribution to delta revenue credits to
approximately s8.74 million per year from $437 million Further, if the LME price 1s
greater than $300 above the l.Mfi target price, Ormet svill pay 108 percent of the AEP-Ohio
tariff rate rather than 105 percent of the,A:Ep-Ohio tariff rate. Thxs will increase t)rmet`s
potential contribution to delta revenue credits to approxi.mately $17.48 mi#lion per year

from $10.91 miIlion.

The Commission finds that any amounts paid by Ormet in excess of AEP-Ohio s
tariff rates should be cortsidered as delta revenue credits. AEF-C7hio is directed to apply
the delta revenue credits first to any deferred amaunts, including carrying ehax'ges, of
delta revenues. Any rer<uining delta revenue credits should be applied to AEP-C3hio's
econo.neic developrnent rider.
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3) POLR CharQes

OCC and OEG claim that the proposed unique arrangement is unreasonable and
uniawful because it compensates AEP-Ohio for POLR charges when Ormet cannot shop
under the unique arrangement. Under terms of the proposed unique arrangeavent, A'EP-
4hio would be the exclusive supplier to Ormel's Hannibal facility (Ormet Ex. 8,
Attachment A at 8-9; Tr. I at 37; Tr. N at 484). OCC and OEG reason that, smce there is no
r2sk that Ormet will shop generation service while the contract is in effect, ihme is no risk
to AEP-Ohio that it wilI be called to serve as Ormet's provider-of-last-resort; therefore, a
POLR charge should not be assessed upon Ormet, and the other rabepayers slwuld not pay

delta revenues for POLR charges.

Kroger also contends that PC?LR charges should be excluded from the amount of
delta revenues recovered by AEP-Ohia. IKroger reasons that, because Ormet will be
contractually obligated to receive electricity from AEP-Ohio under the proposed unique
arrangem.ent, there is no risk to AEP-Ohio that Ormet will purchase electricity from an
alternative electric service supplier. ICroger claims that, under the proposed unique
arrangement, AEI"-Ohio would still receive compensation for being the POLR supplier
without incurring POLR costs. Further, Kroger believes that AEP-C?hio should be required
to share the cost of any discount to Ormet since AEP-Obdo benefits financially from

continued Ormet operations.

AEP-Ohio argues that the POLR charges authorized in its electric security plan
should not be reduced. AEP-Ohio notes that the policy of the State is to promote
competitive generation markets and customer choice. Section 492$.U2, Revised Code.
AEP-Ohio believes that any Commission order kaeping Ormet's load out of the
competitive markets for ten years would conflict with that policy. Further, AEP-Ohio
contends that the Commission has already determined, in its electric security plan
proceeding, that a customer should not be able to give up its statutory right bo obtain
service from a competitive supplier in exchange for avoiding the POLR charge. Instead,
the only opportunity for a customer to avoid the POLR charge is to switch to a competitive
supplier and agree to pay market rates for generation upon any return to the electric

utility. In re Columbus Sothern Power Co. and Ohio Powt' Co., Case No. 08-917- xI'[nSSO et

al., Opinion and Order (March 18, 2©t19) at 40.

The Comm.ission finds that, under the terms of the unique arrangement, AEP-0hio

will be the exclusive supplier to Ormet ('fr. I at 37-38; Tr. IV at 484). Therefore, there is no
risk that Ormet will shop for competitive generation and then return to AEP-L)hio's POLR
service. If AEP-Ohio were to retain these charges, AEt'-Oliio would be compensated for a
service it would not be providing. Moreover, our decision in the AEP-0hio electric
security plan is inapplicable to ttus case because that holding addressed customers
receiving service under AEP-Ohio's standard service offer rather than a customer
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receiving service under a urnique arrangement specifical..ly aPProved by the Commission.
Therefore, the Commission finds that the unique arrangeinent shauld be modified such
that any POLR charges paid by Ormet are used to reduce the AEP-Ohio's ratepayers'
obligatioi-i,s under the unique arrangement. During the term of the unique arrangernent,
ABP-Ohio shall credit any POLR eharges paid by Ormet to its ecoriomic development
rider in order to reduce the impact of the unique arrangement on other ratepayers' krills.

4) I3epmit and Adva_*+ce Payment Provisions

IEU-0hio observes that the proposed unique arrangement would shift al! risk af a
potential default by Ormet to AEP-Oluo's customers by relieving Ormet of its current
obligation to provide a security deposit as long as AfiP-Ohio is Permitted to treat any
defaulted antounts as delta revenue to be recovered from its customers (Orntet Ex..S,
Attachment A at 14). IEU-Ohio argues that there is no real offset to the costs as a result of
shifting the default risks to the other ratepayers and that tivs is Part of the excessive
burden placed upon AEP-Ohio's ratepayers unde-r the proposed unique arrangement.

Orrnet claims that all it is seeking with respect to deposit and advance payment
terms is a return to standard tariff ter.tns (Tr. I at 124, 227). Cfrmet believes that these tmns
will benefit AEP-{3hio's other ratepayers. Ormet notes that the calculation of the rabe that
Ormet can afford to pay is based on the assumption that the cash deposit currently held by
AEP-Ohio will be retumed to Ormet, theseby increasing its cash flow. If this deposit is not
returned, it will result in increasing the magnitude of the discount reqttired and in
increasing the delta revenues to be collectred from ratepayers. Thus, Ormet claims that, if
the deposit is retnrned, the certainty of lower delta revenues would offset any po6enfial
risk of default.

AEP-Oho argues that the provisions in the proposed unique arrangement regparcting
waiver of deposit and advanced payment shotzld not be modified. A.BP avers that arty
modification would jeopardize the ability of AE?-Ohio fo reeover any unpaid amounts.

The Commission finds that the provisions related to deposit and advance payments
should not be modified. The record clearly demonstrates that these provisions are an
essential element of the proposed unique arrangement (Chmet Ex• 11A at 3, 4). Purther,
the record also dernort.strates that (?rmet has c'ureafled its aperatioms, which will resutt in
less ratepayer exposure to the risk of default by CJ'mlet,

5) Fnture Review of the Proposed Urti.g,ue Arrangenaent

In addition, IEU-Ohio clairrrs that the proposed unique arrangement would proldbit
the Commission and other stakeholders from seeking to modify the unique arrangeme1%
except in very limited circumstances, while allowing Ormet to request modifications that
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would further benefit Ormet. Likewise, OCC and OEG claim that the proposed urtique
arrangement would unlawfully limit the Commission's jurisdxctson to review and nvditJ'
the agreement. Kroger also states that the Commission must have the ebility to
periodically review and, if neoessary, modify the unique arrangmnent. Further, ICroger
claims that ten years is an unreasomble armvunt of time to expose ratepayers to the risk
and cost of a unique arran.geznent; thus there must be a reasonable time limit on the
unique arrangem.ent. Staff agrees that there should be some limit upon the leag,th of the
unique agreement. Thus, Staff believes that there should be penodic reviews of whether

the uniqu.e agreements should continue.

The Commission believes that the provisions contained in the proposefl unique
arrangement for future review will be adequate to safeguard ratepayers from undue risks
if supplemented by an additional, independent provision.^^ o ^^^^

that

Ormet has repeatedly, throughout this p^ceeding, epr
belief that, in the long_terxn, LA+IE prices will recover sufficiently for Ocuiet to profitably
operate. Ormet has disparaged the use of futures prices by OCC and OEG to predict
future LME prices and has argued instead that the Commission should rely instead upon
an analyst report which predicts a fature rise in LME prtces (Ormet Ex. 9 at 14).

Therefore, the Commission will modify the unique arrangement to provide an
additional, independent, termination provision in the event that long-term LMIs' prices do
not recover as Ormet predicts. The Comuiission, above, has detertmined that, for calendar
years 2010 and 2011, AEP should be permiitted ta defer for future recovery the differential
between the floor, or maximum discount, of $60 millfon and the ceiling of $54 miIIion The
Commission will modify the proposed unique arrangement to allow the Cammission to

theterrrinate, by order, the unique arrangement if Ormet does not begin to reduce of
amount of the accumulated deferrals, and carrying charges, through the P y
above-tariff rates, pursuant to the terms of the unique arrangement, by Apri11, 2012. The
Commission specifically notes that the crediting of POI.R charges by AEP in the form of
delta revenue credits shall not cons€itufie the payment of above-tariff rates by Ormet for
purposes of this teTmination provision. Unless otherwise ordered by the Commiwim
such termination shall be effective hnmediately upon issuanee of a Commission order

tertninating the unique arrangement:

FJNDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) On February 17, 2009, Orniet filed an application pursuant to
Section 4905.31, Revised Code, to establish a unique
arrangement with AEP-Chio for electric service to its
alum.inum-producing facil'st'y located in Hannibal, Ohifl.
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(2) Ormet filed an amended application on April 10, 2049.

(3) Comments regarding Ormef s application and amended
application were filed by IFU-Ohio, OEG, and Kroger.

{9} Based upon the comments, the attorney examiner set this metter

for hearing before the Commission.

{5) The hearing in this matter conunenced on April 30, 2009, and

conduded on June 17, 2i109-

(6) The amendect application is reasonable and should be approved
as modified by the Comm9ssion.

-16-

ORDER:

It is, therefore,

ORDERED, That the amended appiization, for a unique arrangement flled by Ormet

be approved as modified by the Comtnission. It is, fauther,

ORDERED, That Ormet and AEP-Ohio fde an executed power agreement in this

docket that connforms to the modi0cations ordered by the Commission. It is, further,

ORDERED, That the approved unique arrangement shall be effective for services
rendered following the filing in this docket of an executed power agreemen.t. It is, furthec,

ORDERED, That AEF-Ohio be a.uthorized to defer delta revenues for the remaicider
of calendar year 20(?9 and for calendar years 2010 and 2011, to the extent set forth in this

Opinion and Order. It is, further,
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ORDERED, That a copy of this t7pin.ion and Order be served upon atl parties of

record.

GAP_ct

Valerie A. Lemmie

Entered in the jou.rnal

JUL 15 M

Renee J. jenki
Secretary

Cheryl L. Raberto
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BEFORE

T'FIEi PUBLIC UTILITIES COMMI%ION OF OHIO

In the Matter of the Application of Ortnet
Primary Aluminum Corporation for
Approval of a Unique Arrangement with
Ohio Power Company and Columbus
Bouthern Power Company.

Case No. 09-119-EL-AEC

ENTRY ORT RIIHEARING

The Commission finds:

(1) On February 17, 2009, Ormet Pnmaty Ab+mi„nm Corporation
(Ormet) filed an application bD establish a unique arrangetxrent
w^ the Ohio Power Company and Columbus Southern Power
Company (AEP-Ohio) for electric service to its alj+m;rum-
producing facil4ty located in Hannibal, Ohio. Ormet is
requesting that the Commission establish a unique arrangement
for electric service with A5P-Ohio fliat links the price of
electricity for its facility with the price of aluminum as reported
on the London Metal Fxchange. Ormet filed an amended
application on April 10, 2009, to reflect the possible curtailment
of the equivalent of at least two of its six poflines.

(2) On 1u,ty 15,2009, the Commission issued its Opinion and Order,
approving the aniended application as modified by the

Conmus.qion.

(3) 9ection 4903.10, Revised Code, states that any party toa
Conuniasion proceeding may apply for rehearing vnespect
to any matters determined by the Commission within. 30 days of
the entry of the order upon the Commission's Jonrnal.

(4) On August 14, 2009, Industcial Hnergy Users'Olno (IEU-Ohio)
filed an application for rehearing, alleging that the Opinion and
Order was uanzeasonable and unlawfal on the following

grounds:

(a) The Coa7uziission should grant rehearing to clarify
the rate tliat will apply to Ormet during 2aCt9.

(b) The Commission`s failure to incIude a provision to
temti.nate the reasonable arrangeixiQnt autosmtically
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(5)

if Ormet fails to maintain operations

umeasonable.

(c) The Convnission's faihue to require C7nnet to
icrosmaintain deposit and advance payment provis

is unreasonable.

Moreover, the Ohio Consumers Cour ►sel and the Ohin Energy
Group (OCC and OEG) filed an application for rehearing on
August 14, 2009, allWg that the Opuuon and Order was
unreasonable and ncilawful on the following grounds:

(a) The C.ommission erred in failing to specify and
ensure how AEP-Ohio will apply the cred'zt for the
full amount of provider of last resoit (POLR)
charges that wfll reduce what customers will have
to pay for Ormet's unique arrangement.

(b) 'Ihe Gonntnitssion erred by failing to specify that

AFsP-Ohio and. Orinet shall not be pemxitted to
reduce the delta revenue credit, for . example by
negotiating a discount for the POLR charge, that is
intended by the Commission to reduce what
customers will have to pay for Ormet's unique
arrangement

(6) Further, on August 14, 2009, AEP-Ohio filed an application for
rehearing, alleging that the Opinion and Qrder was
unreasonable and uunlawful on the following grounds:

(a)

(b)

The Comxnisszon's conclusion that, during the ten-
year term of th.is unique arrangement, there is na
risk Ormet will be permitted to shop for competitive
generation and then return to AEP-Ohhio is
unreasonabie and conflwts with the Comxmssion s
orders in AEP-t3hio's eleetric security plan cases, In
re Columbus $ou.thern Power Co. and Ohio Pawsr Co.,

Case No. 08-917-EL.-%t?, et al.

Even assuming there is no risk Ormet will be
permitted to shop for competitive generation and
then return to AF.P-Ohio, requirnng that PC)LR
chaxges paid by Orrnet must be credited by AEP-
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Ohio to its economic development rider is unlawfut.
Section 4905.31(E}, Revised Code, does not pernvt
the Commission to offset the amount of revenue
forgone by ai2eged or real expense reductions.
Further, the Commissi.on's authority under
Chapters 4901., 4903., 4905., 4907., 4909., 4921.,
4923., 4927., 492g., and 4929., Revised Code, is not
available to the Commission to prohibit AEP-Ohio
from recovering all revenues forgone as a result of
the unique arrangement.

(c) The Opinion and C}rder commits a customer to
refrain from acquiring its generation service from a
competitive retail etectric service provider in
viotation of the clearly stated public policy of this
State. Contract provisions that are contrary to the
public interest are unenforceable.

(d) The C:ommission ordered AEP-Ohio and Orntet to
execute and fde a power agreement conforming to
the Commission's Clpinion and Order even though
AEP-OYdo did not agree with all the terms of the
modified reasonable arrangement. There is no
"reasonable arrangement witK' AEP-Olaio under
Section 4905.31, Revised Code.

(e) Eliminating the exiating requirement for AEP-t]'hio
to retain a deposit from Onaet and no longer
requiring Ormet to make payments in advance to
AEP-0hto is unreasonable in light of the increased
pr%,.aibi3ity of Ormet terminating production, either
indefinitely or permanently, along with the related
inability to make timeiy payments for electric
services or Chmets 4ecision not to make such

payments.

On August 24, 2009, IEU-Ohio, and Ormet each filed
memoranda contra ABf'-0hio's application for rehearing. OCC
and OEG aLso filed a joint memorandum contra AEF'-Obio's
application for rehearing on August 24, 2009. Further, on
August 24, 2009, AIl'-Uhia filed a memorandum contra the
application for rehearing fded by OCC and OEG.
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(8) In its first assignment of error, IEtJ-C?hio requests that the
Commission clarify the rate for electric service wkdch tOrrnet
will pay in 2009. IELT-Ohio notes ttrat, after the Conunission
issued its Qpinion and Order in this proceeding, Urmet issued a
notice of layoff and closure pursuant to the Federal Worker
Adjustment and Retraining Notif•ication Act (WARN). IEU-
t?Mo also cites to a recent press release issued by Ormet
regarding a decision in its arbitration proreeding with its
alumina supplier. ISti-Ohio elaims that, because the 2009 rates
approved by the Comntissian in the Opinion and Order were
expressly contingent upon ormet rnaintaining at least 900
employees at its Hannibal facility, these developments require
the C'.omnhission to darify the rates that CJrmet should pay in

2009.

In its memoranduxn contra, C>rmet claiM that it issued its initial
WARN notices in order to preserve all of its availableoptions in
light of the arbitration decision and the Comm3ssion's Opinion
and Order in this proceeding. FurEfier, Ormet represents that it
has issued a suppl.emental WARN notice stating its intention to
shutdown two of its six potlines and reduce its worlcforce by
100 employees and that it has issued a subsequent press release
regarding its intention ta operate four of its six potlines through
the balance of M. With respect to its 2009 rate under ft
unique arrangement, ormet argues that, ff it is not able to
maintain an employment level of 900 employees, it will not be
entitled to the 2009 rate set forth in the Opinion and Order; and

AEp-Cfhio will charge C►rmet the default rate set forth in the
power agreement, which is an average o€ $38.0(1 per MWh for
2009 until such tiaie as c?rmet resumes employment of 900
employees.

As a preliminary matte.r, the CamrtIission notes that none of the
WARN notices and press releases cited by both IEU-t?hio and
Qrmet have been admitbed into the evidentiary record in this
proeeeding, Further, no witnesses have testified regarding the
nature or the implications of the WARN notices. Therefore, the
WARN notices and press relea.ses will not be consider and
Commission in tiiis Entry on Rehearing. The UpW^
Order provided that, if Ormet maintained an employntent level
of 900 employees for calendar year 2009, AEP-Ohio would bilt
prnIet, for the balance of 2009, at a rate which averages $38.00
per MWh for the periods when Ormet was in tnli production
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(9)

(i.e., six potlines), $35.0Ei per MWh for the periods when t}rmet
curtailed production to 4.6 potlines, and $X00 per Mlhth for the

periods when Orrnet curtailed produetion to 4 podines.
Furth.er, the Coaunission ordered Oramet to provide AEP-Ohio

and Staff with monthly reparts detailing its employment levels.
The Commission agrees with Ormet that, to the extent that

Ormet fails to maintain the required employment level in 2009,
AFP-0h9..o shonld charge Ormet $38.00 per 1vfWh, which is the
default rate in the power ageement, irrespective of Ormet's

production levets. Moreover, the Commisaion will clarify that
the termination provision con.tained in Section 2.03 of the
proposed power agreement shall not appty for 200R billing

periods (Ormet Ex. 8, Attachment A at 9). Although the
Commission does not believe that any further clarification is
necessary, we will direct Staff to review Ormet's monthly bi]ling
records for 2009 and the submitte+d monthly employnient

reports to ensure that Ormet was bilted in accordance with the

unique arrangement. ILehearing on this assignment of error

should be denied.

In its second assignmeitt of error, IEU-t?hia claims that the
Commission's failure to include a provision to terminate the
reasonable arrangement automatically if <7rmet fais to maintain
operations is unreasanable. IE[7-Ohio notes that, because the
unique arrangement is for a tern-year period, once AF.P-C1hio

and Ormet file an executed power agreement, it is passible that
Ormet may cease operatians and, at svme point in the fu.ture,
resume operations and attempt to claim it is entitled to receive
elwtri.c service pursuant to ffie contract for the balance of the
term. Therefore, I'EU-Ohio contends : that the termination
provisions of the urdque arrangement, as modi{ied t'Y tlhe
Commission in the opinion and Chder, do not sufficiently
protect ratepayers from undue risks.

Rehearing on this assignoieat of error should be denied. The
Commission €inds that the provisions of the unique
arrangement, as modified by the Commissirnt, adequately
protect ratepayers in the event ttrat Ormet ceases operations.
The power agreement introduced into the record of this
proceeding provides that the power agreement shall terminate
24 months af6er any shubdown, unless Ormet begins rampfng
up production (Ormet Bx. 8, Attaclun.ent A at 10). Further, in

the Opinion and Order, the Commission modified the unique
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arrangeTnent such that Ormet is requined to maiata.in an
employment level of 650 full-time employees. In the event that
Ormet does not maintain this employment level, the maximum
rate discount, or floor, would be reduced by $10 mitlion for
every 50 empioyees below 650 full-time employees that were
employed for the previous month. This modification ensures
that the marocimum rate diseount funded by ratepayers is
directly linked to continued ernployment at the Hannibai
facility. Therefore, we find that the provisions of the power
agreement, as modified, provide sufficient protection to
ratepayers from any risk of curhailment of production or
shutdown of the Hannibal faci3ity by Ormet;

(10) In its third assignment of error, TEIT-Oho contends that the
Com.m.iasion's failure to require Ormet to maintain deposit and
advance payment provisions is unreasonable. Likewlse, in its
fifth as.sigrnnent of error, AEi'-Ohio ciaims that the
Commission's faiture to nuintain the existing requirements for
a deposit and advance payments from Omiet is mnreasmable'

TBU-Ohio argues that ratepayer exposure to the risk of default
by Omiet has increased due to the issuance of the WARN
notice, discussed above, by Oraiek. Sirnilarly, AEP-Ohio argues
that it may be unreasonable to release Ormet fronn the
requirenvnt that it provide a deposit and advance payments
due to ortnet's recent iissuance of the WARN notice.

(}rmet claims that the absence of deposit and advance payment
provisions actually benefits ratepayers. Ormet notes that the
annual calculation of the rate that Ormet can afford to pay.is
arrengy based upon the assumption that the cash deposit
currently held by AEp-t-0hio will be returned to Ormet, thereby
increasing its cash flow (Tr. I at 19-21, 22-23). l-lowever, Ormet
contends that, if it is required to keep a deposit with AEP-Ohio
and tp continue paying in advance for power, then its cash flow
will be reduced and the magnitude of the discount required by
Ormet to continue in operation would increase.

The Comrnission finds that fEU-Ohio and AEP-Ohio have not
raised any new argv.ments, based upon evidence in the record
in this proceeding, in support of their assignments of error.
IEU-0hids argtunent relies solely on the issua:ue by Qrmet of
the WARN notice, an event which the CAmmission has already
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determined was not part of the evidentiaiy record in ttiis
proc€eding and will not be considered on reheaxing. 17 ►e
evidence in the record in this case demonstrab2s that payment
provisions contained in the power agreeinent. as proposed f'Y
Orrnet, reflect the same terms available to custorwrs receiving
service under AEI'-Ohio's standard service offer (Tr. I at 124,
227). Moreover, the record demorutrates that such terms are
necessary for Ormet to continue operations under the unique
arrangement {Ormet Ex. 6 at 7, Ormet Ex. 11A at 3, 4).
Rehearing on this asssignment of error is denied.

In support of its #'rrat assignment of error, AEF-0hio argues that
there is a risk that during the ten-year term of the un.ique
arrangement, Ormet will be permitted to shop for competitive
generation and then return to AEP-Ohio. AEP-Ohio argues that
the Commission's authority over the unique arrangement is
continuous and that, as circumstames change, the Commission
can order a modification of the unique arrangement. AEP'-Ohio
specifically notes that the Commissioon modified the proposed
unique arrangement to provide provisions related to
employment levels and the requirement that any accumulated
deferrals be reduced through payment of above-tar3ff rates no
later than Aprii 2012. Further, AEP-Ohio notes that Ormet has
not just shopped for competitive generation in the past but has
also sought and been granted permission to switch to another
electric supplier's certified territory. See O*nrei P►irnary

Atuminum Corporation ef at., v. South C:enfrat Power C.o. anri

Columbus Southern Power Co., Case No. 05-1057-EI4--^S6.
Therefore, based upon the Commission's continuing jurisdiction
over the special arran,gement and upon its experience with this
customer, AEP'-Ohi,o argues that the Commiasi€sn should
reverse its conclusion that there is no risk of Onnet shopping
and then returning to POLR service.

In their joint memorandum contra AEF-Ohio's application for
rehearing, OCC and OEG argue that the Com,m#asion s
conclusion that there is no risk of Osmet shopping and
returning to AEP-Ohio during the ten-year term of the unique
arrangement was reasonable and consistent with the
Commission s order in AEP-Ohio's ESP case. OCC and OEG
cla9m that the record established that Ormet made the decision
that it would not shop and that the Opinion and Order sfrnply
ratifies OrmeYs decision to make AEP-Ohio its exclusive electxic
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supplfer for the next ten years. Further, OCC and OEG dispute
AEP-Oluo's assertion that the Commbsion's ablity to modify
the arrangement at any time provides an opporturuty for (hmet
to shop for a different supplier.

The Commission finds that rehearing on this assignment of
error should be granted in order to clarify that the relevant
period when Ormet camlot shop is the duration of AII'-Uhios
current approved electric security plan (E5P). It is not necessary
to reach the question of whether Ormet can shop beyond the
duration of the current FSP because no detertnination has been
made whether future standard services offers wilt aviude a
comparable POLR charge. Under the terms of the unique
arrangement as approved by the Commission, AEP-Ohio will be
the exclusive supplier to Chsnet for ten years, commencing
January 1, 2009 (Tr. I at 37-38; Tr. N at 484). Accordingly, in the
Opinion and Order the Commission ileterznined that ABP'Clhio

would not be subject to POLR râsk (i.e., the risk that Ormet nnay
shop and subsequently seek to return to AEF-Ohio's standard
service offer) and, therefore, that AEP'-Ohio should nnt be
compensated for bearing this risk. Aithough. ABP-Ohio argues
that there is a risk of Ckmet shopping and then returning to
ABP-C)hio s standard service offer because the unique
arrangement remains under the Conunission contPnuing
jurisdiction, the Commmion notes that any modification to the
unique arrangement would take place anly after notice and an
opportunity for hearing for any party affected by such
modification, including AEP-Qhio.

Moreover, the unique arrangement provides that the
Commission may modify the unique arrangement only after
January 1, 2016, unless the cumulative net diseount under the
unique arrangement exceeds 50 percent of the amount t3rat
Ormet wotild have been required to pay under AEP'-CUI'io's
applicable tariff rates ((3rmet Ex. 8, Attachment A at 9).
Although the Commission modff•ied the unique arrangemerit to
provide an additional independent termination provisian, this
termination provision, by its terms, cannot be affective before
Aprii 1, 2012. However, ABP's electric security plan, and its
authority to assess POLit charges to its standard service offer
customers, expires on December 31, 2011. Therefore, ander the
tErms of the unique anmi.gnxnent as modified by the
Commissian, there is no risk that Oraeiet will shop and return to

-8-
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AEP-Ohio's standard service offer during its current electric

security plan.

With respect to AEP-Ohio s argument there is a risk of Ormet
shopping based upon AEP-Ohio's experience with this
customer, specifically the repeated transfer of C7rmet's Haruu'bat
facilities pursuant to Section 4933.83, Revised Code, the
Commission notes that both the initial transfer and the return of
(}rmet's Hannibal facilities were approved with AEP-Ohio's
consent and that ATP-Ohio was fult.y compeflsated for the
return of armet to its service territory. 0'rmet Pri.►nQr+.!
Aluminum Corponatian, Case No. 05-1057-EGt'SS, Supplemental
Opinion and Order (November 8, 2006) at ?, h, 5-6, 8,10. This
experience, therefore, has no bearing upon whether there is any
risk of Ormet shopping for a competitive retail electric suppiier.

(12) In support of its second amgnment of error, A.EP-t'Xv.a argues
that the Commission lacks authority to prerlude AEP-Ohio
from recovering all revenue foregone as a result of the unique
arrangem.ent and that the failure to permit AEP-Ohio to recover
all revenue foregone conflicts with AEP-Ohio's approved
electric security p1an. AEf'-ohio eontends that the plain
language of eaecir'on 490.531, Revised Code, provides the
Commission with no statutory authority to offset the recovery
of the revenue foregone by any expense the Commi.*+sion
believes will not be incurred by the electnc utility due to the
unique arrangement. AEP-Ohio cfaims that any such reduetion
in the recovery of revenue foregone would not be
"advantageous" to both parties to the contract, as required by
Section 490531, Revised Code. AEP-Ohio claixns that, in other
contexts, the General Assembly provided explicit offset
authority to the C.ornmission and that the absence of such
explicit authority.is particularly teIIing in light of the presence.
of explicit offset authority in other provisions amended by Am.
Sub. Bill 221. AEP-Ohio also contends that the Opinion and
order is contrary to the Cornmission's order approving A8P-
Ohio's P. AE1.' alleges that the Comrnission deternrined in the
ESP proceeding that all customers would pay the PC?I.R charge
for the entire time they are served under AEP-Ohio's standard
service offer and that customers would avoid POLR charges
during the period they are actually served by aCRES provider
if they agreed to return at a market price. Further, AEP-C1hio
contends that the Commission cannot distinguish its decision in

-9-
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the ESP proceeding fromm this case because the same POLR risk
that formed the basis for the POLR chazge adopted in the P5P
proceeding is preeent with thmet.

OCG and OEG argue that Section 49U5.31, Revised Code, does
not preclude the Commission from requiring that the I'OLR
charge for Ormet be credited to the economic development
rider. OCC and OEG contend that Section 4905.31, Revlsed
Code, allows for reasonable arrangenlents which are eithsr
"practicable" or "advantageous" to the "parties interested."
Thus, according to OCC and OEG, the reasonable arrangement
can be either practicable or advantageous; but it rteed not be
both. Purther, OCC and OEG argue that the plain meaning of
the term "parties intere.sted° goes beyond just the parties to the
contract and includes other ratepayers, who have a distirut
interest in how the agreement will affect the rates they must
pay. Finatly, OCC and OEG claim that the POLR provisions of
AFiP-Ohio's ESP do not apply to Ormet, whicli is riot receiving
service under AEf'-O$io's standard service offer.

The Gommission finds that rehearing on this assignment of
error should be denied. Contrary to AEP-Ohio's analysis, the
plain language of Section 4905.31, Revised Code, does not
require the Commission to approve the full recovery of ail delta
revenue resulting from the unique arrangement Section
4905.31, Revised Code, states that a unique arrangement "may
include a device to recover costs incurred in corgunction with arny

economic development and job retention program ... including

recovery of revenue foregoxte.,. The Commission finds that the
use by the General Assembly of "may" in this context
authorizes, but does not require, the recovery of delta revenues.
If the General Assembly had intended to require the recovery of
delta revenues, the General Assembly would have used "shall"
or "must" rather than "may." Moreover, Section 490531,
Revised Code, states that

„ [elvery ... reasonable arrangement
shall be under the supervision and regulation of the
comminission, and is subject to change, alteration, or modification
by the commission." This provision provides the Commission
with broad statutory authority to change, alter, or modify
proposed unique arrangements and includes no exception to
that authority with respect to the recovery of delta revenues.
Thus, the Commission finds that, according to the plain

-1Q-
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language of the statute, the recovery of delta revenues is a
xnatter for the Commission's discretion.

In addiflan, Section 490531, Revised Code, provides for the
recovery of "costs incurred." In this Entry on Rehearing, the
Commission has deternuE►ed that there is no risk that Ormet
wiIl shop for a competitive supplier during AfiP-C)Itia.o's current
approved ESP. Therefore, if there is no xisk of Chmet shopping
and retnraing to standard offer service during its ESP, AEP-
Ohio will incur no costs for providing FOLR service'which can
be recovered under Section 4905.31, Revised Code.
Accordingly, the Commission determined in the Opinion and
Order that AEP-Ohio should credit any P(JLR charges paid by
Ormet to its economic development rider in order to reduce the
recovery of delta revenues from other ratepayers.

Finally, the Commission finds that AEP-Clhio`s reliance upon
our orders approving its I^I'' bD be misplaced Under the
unique arrangement, Ormet wfll not be receiving servioe under
AEP-Ohio's standard service offer, instead, Ormet will be
receiving service under a unique arrangement. Although AEP-
Ohio posits that this is a distinct"san without a difference, the
Commi.ssion notes that service under a unique arrangement is
authorized by a different statu6e, Section 4905.31, Revised Code,
than service under a standard service offer, Section 4928.141,
Revised Code. By its very nature, service under a unique
arrangement provides for service under different prices, ternis,
and conditions than service under a standard service offer. In
fact: in this proceeding, AEP-0hio, enurnerat'mg several factors
that it believes distinguishes Chmet from customers who are on
the standard service offer, has argued that Ormet should not
receive standard service offer ternis for security deposits and
advance payments. The Commission agrees that Ormet is
different from customers on the standard service offer, and one
of tieose differences is tha.t Ormet has cornmitted to AEP-Ohio to
be its exclusive supplier (Tr. I at 37-38; Tr. IV at 484). Therefore,
since there is no risk that Ormet will shop duxing AfiP-Ohio's
>ASP, Oxmet does not present the same POLR risk as customers
on the standard service offer as daimed by AEP-Ohio.
Moreover, the Commission's decision that AEP-C3hio's ESP was
more favorable in the aggreg<ate than the expected results that
would otherwise apply under Section 4928 142, Revised Code,
does not imply that the electric utility's ESP is the only basis for

-11-
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setting rates. The rates established by a reasonable arrangeiikent
under Section 4905.31, Reviseci Code, wili frequently differ from
the rates establiahed under an SSP.

(13) In its third assignment of error, AEP-Ohio argues that the
Opinion and Order commits a customer to refrain from
acquiring its generation service from a competitive retail electric

service provider in vioIation of the dearly stated public poIicy
of tttis state, as codified in 9ection 4928.02, Revised Code.
Specifically, AEF'-Otdo claizns that the statute sets forth iire
state's policy to ensure di.vetsity of electric supplies and
suppliers, to recognize the coniinning emergenee of competitive
electric markets through the development and implementation
of flexible regalatory treatment, and to ensure effective
competition in the provision of retail electric service. AEP-Of ►io
claims that it is clear from these policy prononneements that a
contract by which a customer states a commitment not to
pursue competitive options for 10 years stifles the development
of a competitlve retail elet.̂ taic market. Therefore, AEP-O1tifo
concludes that the Commission should not approve this
provision.

OCC and OEG argue that atlowing a customer to choose AEP-
Ohio as an exclusive provider does not violate any public policy
of the state but, rather, furthers the policy of the state fn
facilitating reasonable rates and customer choice. OCC and
OEG c3aizn that competition is not the enct all purpose of Am.
Sub. Senate Bill 221; rather, Am. Sub. Samte Bill 221 is intended
to erisure "reasonably priced electric retail servioe" by
providing customers wittt toals and opportunities to achieve
such reasonably priced rates. OCC and OBG atso claim that
customer choice nleans that a customer, who agrees to contract
provisions, irkcluding a long-term exclusive supplier provision,
should not be second-guessed by AEP-Ohio.

The Cornmission finds that rehearing on ttiis asaignment of
error should be denied. AF'sI'-Ohio does not cite to any evidence
in the record of tlus proceeding to support its daim that the
exclusive supplier provision of the proposed unique
arrangement violates state policy as codified in Section 4928.02,
Revised Code. There is rko testimony in the record that the
exelusive suppiier provision wilt adversely €mpact the diversity
of electric suppliers and supplies. There is no evidence ftt the

-12-
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proposed unique arrangement fails to recognize the continuing
emergence of competitive niarkets or adversely impacts t'h- e
development and implementation of flexible regulatory
treatment. There is no testimony cited by AEP-C7hfo regarding
the impact of the exclusive supplier provision upon competition
in the provision of retail electric service. The exelusive supplier
provision may, or may nat, adversely affect competition in this
state, but there is no evidence in the record to support that

determination.

In the absenee of evidence to support its assigrunent a error,
AEP-Ohio argues that, as a matber of law, the unique
arrangement violates Section 4928•02, Revised. Code. However,
Section 4905.31, Revised Code, states, in relevant part

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923.,
4927., 4928:, and 4929. of the Revised Code da not
prohibit a public utility from filing a schedule or
establishing or entering into any reasonable
arrangement with another public utility or with one
or more of its customers, consumem, or employees,
and do not pmhibit a mercmttiJe custamer of an electrfc

distribution utitity as those terms are defined in section
4928.01 of the Revised Code or a gmup of those
customers from estabtisfring a reascmalite arran$e►+rent

with tlsat utility... jemphasis added].

Therefore, nothing in Chapter 4928, Revised Code, induding the
policy provisions of Sectlon 4928.02, Revised Code, should be
construed as prohibiting a reasonable arrangecnent for the
supply of retail electric service. Accordingly, the COmmission
cannot find, as a matker of law, that the proposed unique
arrangement, which indudes an exclusive supplier provision
violates Section 4928.02, Revised Cod.e.

Further, AEP-t7hio's concern is misplaced in this case. This is
not an instance in which the electric utility is seeking to become
a customer's exclusive electric supplier as a condition of a
unique arrangentent. Rather, it is (7miet wha Is committing to
AEp-Ohio to be its exclusive electric suppller. In a competltive
retail market, a consumer has the right to choose to enter into a
long-term forward contract for generation service.
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(14) With respect to its fourth assigaxnent of error, AEp'-C3ho argues
that a reasonable arrangement proposed by an electric utility's

mercarntiie customer cannot be approved by the Commission
under Section 490531, Revised Code, u.nless the electric utrity
agrees to be bound by the proposed reasonable arrangement-
Although .AB:P-ohio acknowledges that the term
"arrangement" in the statute is ambiguous, AEI'-Ohio claims
that a fair and reasonable interpretation of the term, is "mutual
agreement or understanding." Further, ApP-dhio ctx ►tends

that the context of the statute conf•irms that "arrangement"
should be interpreted as °mutual agreement" because the
statute envisions that a reasonable arrangement submitted to
the Commission is an arrangement already in odstence which
becomes lawful and immediately enfarceable upon approval by
the Commission.

In addition, AfiP-Oltio contends that the amendment to Section
4905.31, Revised Code, contained in Am. Sub. Senate BdI 221,
which allows mercantile custrnners to submit a reasonable
arrangement to the Commission for approval, merely clarified
that an electric utility may offer a general arrangement to all of
its customers or to customers in a specific class and allow the
individual customers to decide whether to actually "enter intv"
the offered arrangement: Moreover, P,EP-t31uo posits that the
amendment recognizes that a mercantile customer has the
option of establishing a reasonable arrangement not only with
its etectric utility but also with some other public utility electric
light company. AEP-Ohio claims that this language su.ggests
mutual agreement because it would be strange for the
Commission to force.: a CRES provider or an electric utility
serving another berritory to enter into an arrangement.
Moreover, AEI'-Uhio.argues that the mercantile customer may
apply for a proposed reasanable arrangement because the
mercantile customer has a key role to play in persuading the
Commission that the reasonable arrangemertt furthers its
intended purpose. -

Chmet responds that the Commission has already rejected the
arguments raised by AEP-0ltio. Ormet notes that, in adopting
the rnles governfng reasonable arrangements, the Commission
speciCrcally rejected a claim that a reasonable arrangement
required the electric utility's agreement, holding that:

000114



09-119-EL-AEC

FirstEnergy argues that the Comrnission should make
it clear that such applications i+equire the electric
utility's consent before they can be approved by the
Commission. We believe FirstEnergy's position is not
consistent with Section 49()5.31, Revised Code, as
modified by [Am. Sub. Senate Bill 2211. This section
provides that a mercantile customer may apply to the
Comenission to establish a reasonable arrangement
wfth an electric utility. AttJimegh such arrmagement

requires Conrnrission appronri& t#rre is no requirement that

the eteefrle uEilifij must consent to the arrangement 6efnre

the Commission approraes it.

In fhe Matter of the Adoption of Rules for Reasonabde

Arrangements, Case No. 08-777-EL-ORD, Entry on
Rehearing (February 11, 2009) at 21 [emphasis added].

OCC and OEG also contend that the Commission may order
AEP-Ohio and. Ormet to enter into a reasonable arrangeinent
without mutual agreement by the electric ntil.ity. OEG and
OCC cla.im that AEP-Ohin's assumption that "establishing" a
reasonable arrangement and "entering into a reasonable
arrangament" mean the same thing violates the rule of statutory
interpretation that the entire statute is intended to be effective.
See aection 1.47(B), Revised Code. Instead, OCC and OEG
argue that "establishing" a reasonable arrangement and
°entering into a reasonable arrangenent" are listed separately
under Section 4905.31, Revised Code, and constitute two
separate acts. Thus, OCC and OEG posit that "establfahing a
reasonable airangement" can be completed through a fibed
design or plan ruithaut mutual agreement while "entering into a

reasonable arrangement" specifically means to reach an
agreement and cannot be completed without mutual consent.
Moreover, OCC and OEG argue that AEP-Ohio's interpretation
of "establishin.g a reasonable arrangemenY' within the context
of Section 4905.31, Revised Code, is faulty. OOC and OEG claim
that, in assuming that the arrangement becomes ixnmediately
enforceable upan approval, AEP-Ohio neglects to recognize the
last paragraph of the statute, which states that "[e]very su.ch ...
reasonable arrangernent shall be under the supervision artd
regulation of the commissioal, and is subject to change;
aiteration, or modificaflon by the commission." OCC and OEG
contend that this provision means that the "establishment of a

-15-
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reasonable arrangement" is not final until the Commission finds
that the arran.gement is reasonable and in the public interest.

Fmally, t7CC and OEG allege that AEP-Ohio's interpretation of
Sec#on 4405.31, Revised Code, fails to recognize that a rrtajox
reason that the General Assembly amended Section 4905.31,
Revised Code, was to encourage economic development
contracts. OCC and OEG claim ihat the Gerkeral Assembly
wanted to ensure that mercantile customers have the
opportanity to propose reasonable arrangemenis to the
Commission even if the electric utility was unwitiing to "enter
into an agreement" with the ntercantile customer. OCC and
OEG argue that, irrespective of whether an arrangement is filed
by the utiliiy or a mercantile custont.er, an arrangement should
be approved only if it is "reasonable," which OCC and OHt^.̀a
define as an arrangement which does not impose e.conomic
burdens on the customers paying any subsidies.

IEU-Ohio argues that AEP-Ohio seeks an absolute veto over
authority delegated to the Commission by Section 490531,
Revised Code, to enable a reasonable arrangement that is filed
by a mercantile cnstomer or group of such customers. IEU-Ohlo
claims that Am. Sub. Senate Bill 221 did not modify the
reqni.rement that the Conunission review and approve any
reasonable arrangement before it becomes lawfut and effective;
however, Arn. Sub. Senate HiU 221 did explicitly expand the
persons eligible to subrnit a reasonable arrangement for the
Convnission s consideration and approval. Moreover, IEi7-
Ohio notes that, despite expanding the scope of persons eligible
to submit a proposed reasonable arrangement tn the
Commission, the General Assembly did not modify the
requirement that, upon Commissiran approval of a reasanable
arrangement, the electric utility. -is required to conform its
schedule of rates, tolls, and charges to the arrangement. IEU-
Ohio also notes that there is no;new tangaage requiring the
agreement of the electric utility with the Comcnission-approved
reasonable arrangement even thoaglx, in Am. Sub. Senate Bill
221, the General Assembly did provide such a provision where
the Comnussion modifies a proposed B51'.

According to IE[I-Ohio, the elear and plain language in Section
4905_31, Revised Code, states tt►at: (1) an electric utility, a
mercantile customer, or group of mercantile customers may
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submit a proposed reasonable arrangement to the Contmission
for the Commission's consideration and approval; (2) the
proposed reasonable arrangement maY becom lawful and
effective only upon Commissioa approvai; and (3) the electric
utility must then conform its rates to the Coaunission-approved
reasonable arrangement.

The Commission notes that, although ABP-Ohio argues that a
reasonable arrangement proposed by an electric utility's
mercantile custamer cannot be approved by the Commission
unless the electric utility agrees to be bound by the propowd
reasonable anrangement, the record in this case demonstrates
that AEPAhio did not engage in negotiations with Ormet in

order to reach such an agreement ('Fr. I at 13, 15, 17). Thus,
AEP-Ohio appears to believe that it can effectively veto
reasonable arrangements simply by declining to negotiate with
mercantiie customers. liowever, AEP-Uhio ignores the
language of Section 4905.31, Revised Code, as amended by Ain.
Sub. Senate Bill 221, whieh provides that a mercantile customer
may submit an application for a reasonable arrange.men.t to the
Comxnission. Prior to the enactment of Ant Sub. Senate $ilt
221, a reasonable arrangement required the electric utiWs
agreement because only the electric utility was authorized to file
an appli,cation for a reasonable arrangeme.nt. In Am. Snb.
Senate Bill 221, the General Assembly expresaly authorized
mercantile customers to file applicationa with the Comrnission
for reasonable arrangements. If the General Assembly had
intended on retaiivng the requirement that an electric utility
agree to a proposed reasonable arrangeYnent, there would have
been no need for the General Assembly ta amend 3ection
490531, Revised Code, to authorize the filing of an application
by a mercantile customer.

Moreover, AII'-Ohio does not address the plain language of
Section 4905.31, Revised Code, which provides ttiat the
proposed reasonable arran.gement is- subject to "change,
alteration, or modification" by the Conntgssion but does not
provide for the opportunity for the e1ect:dc utility to reject such
modifications. If the General Assembly had intended to
provide the electric utility with the opportunity to reject
modificaliom by the Coznmission, the General Assembly wouId

have expressly provided that opportunity as it did in a similar
situation in Section 492$.143(C)(2)(a), Revised Code. Tnstead,
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the General Assembly enacted a statutory framework under
which an electric utilifiy or mercantile customer (or a group of
mercantile cnstom.ers) may fde an application with the
Commimion for a proposed reasonable arrangement. The
Comrnission may approve or change, alter, or modify the
proposed reasonable arrangement. After the Commission has
approved, or modified and approved, a reasonable
arrangement, the electric utility must conform its rates to the
reasonable arrangement. There is no provision in this statutory
framework for an electric utility to reject the modifications
ordered by the Commission. AccoYrlingly, the Commission
finds that rehearing on this asggnxnent of error should be
denied.

(15) in support of their two assignments of error, C?CC and OEO
contend that the Opinion and Order fa9led to addxess the
mechanics of how POLR credits would be applied to AEP-
Ohio's economic development rider. Specifically, CCC and
OEG request that the Carnmission clarify the Opinion and
Order to preclude AEP'-Ohio and Ormet from negotiating a

discount to the POi1t charge as part of OrmeKs discounted rate.

AEP-Ohio argues that C7CC and OfiG erroneously assume that

the percentage discount to which Ormet might be entitled
applies to all rate components except the POLR rider. AII'-
Ohio, on the other hand, contends that all co-mponents of the
tariff, including all rlders, should be discounted by the

percentage amount of the discount.

The Commission finds that rehearing should be granted in
order to darify the manner in which pOLCt charges paid by
Ormet should be credited to the economic development rider.
AEP-Ohio argues tliat the amount of the, credit should be
discounted by the same percentage of the maximum rate
discount provided to Ormet. This interpretation is not
consistent with the Opinion and Order in this case. The rate
discount provided bo Ormet has no impact whatsoever on the
amount of the credit to be applied to the economic development
rider. Instead, AEP-Ohio should credit the full amount of the
POLR component of the tariff rate which would otherwise
apply, on a per MWh basis.

It is, therefore,
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ORDERED, That the application for rehearing filed by IEII-Ohio be denied and ffiat

the applications for rehearing filed by OCC and OEG and AEP-Oliio be granted, in part.

and denied, in part. It is, further,

ORDERED, 'i'hat a copy of this Entry on Rehearing be se.rved upon all partier' af

record.

GAP:ct

Valerie A. Lemmie

Entered in the jourrmal

SEP 1s zoos

RenW J. Jenkins
Secretary
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