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L INTRODUCTION

This appeal of Columbus Southern Power Company (“CSP” or “Company”) focuses on its
dissatisfaction with the solution adopted by the Public Utilities Commission of Ohio (“PUCO” or
“Commission”) in approving a “reasonable arrangement” betwecn the Company and one of its
mercantile customers. The mercantile customer is Eramet Marietta Inc. (“Eramet™). The solution
adopted by the Commission was intended to assist Eramet, via an electricity discount, in obtaining
corporate approval to make further capital investments in its Marietta facilities while providing fair
compensation to CSP for the discount to Eramet. (CSP Appx. 32-33).

The Commission determined that in order to ensure that Eramet would make capital
improvementsrat its Marietta facility, it was necessary to grant Eramet a discount on the power bill
it would otherwise pay. The discount through 2011 is a reduced price that varies from the
otherwise applicable tariff rate. From 2012 through 2018 the discount is reflected as a percentage
off the tariff rate, with the discount declining each year. (CSP Appx. 34-35).

The electricity discount for Eramet approved by the Commission is being subsidized by
all of the remaining customers of the Company, including residential customers.” This direct
consumer subsidy ensures that the Company is receiving 100% of the revenues for services it
provides to Eramet, just as if Eramet had otherwise paid CSP’s non-discounted standard tariff

rates.

! CSP filed to collect 100% of the 2009 discounts from its customers for its reasonable
arrangements, including Eramet, in PUCO Case No. 09-1095-EL-EDR. Additionally, within the
context of that case CSP applied to set the 2010 economic development rider (“EDR”) to collect
100% of the 2010 reasonable arrangement discounts from customers. The PUCO approved
CSP’s request. Sce In the Matter of the Application of Columbus Southern Power Company and
Ohio Power Company to Adjust Their Economic Development Cost Recovery Rider Rates, Case
No. 09-1095-EL-EDR, Finding and Order (Jan. 7, 2010). (OCC Appx. 71). EDR rates of
10.52701 percent for CSP and 8.33091 percent are in effect currently and are being collected
from the Company’s customers, compensating CSP for 100% of the discounts granted to Eramet.



Importantly however, the Commission precluded CSP from retaining revenues over and
above 100% of the Eramet discount. The PUCO found that “provider of last resort” (“POLR”)
revenues collected from Eramet should offset customers’ subsidy of the Eramet discount. CSP’s
POLR charge, approved as a part of the Company’s standard service offer,” is a bypassable
charge’ intended to compensate for the risk that a customer may switch (shop) to a non-CSP
provider of generation when the market price of generation is below CSP’s tariff rate. The
Commission found that since Eramet had committed to a ten-year exclusive contract with CSP,
Eramet had given up its right to switch to a competitor. (CSP Appx. 35-37, 53-54). Thus there
would be no risk to CSP that Eramet would switch to a competitor. (CSP Appx. 35-37, 53-54).
Accordingly, the Commission determined that rather than compensate CSP for a non-existent
risk and POLR services it would not need to provide, the Commission would instead require

- Eramet to pay the POLR charge and credit the other CSP customers for those POLR revenues.”
Thus, CSP’s rcmainjng customers’ subsidy of the Eramet discount is diminished by receiving
credits for POLR revenues paid by Eramet. CSP in turn was denied the right to collect windfall
cevenues for POLR services that it would not need to provide. Nonetheless CSP is currently

receiving 100% of the revenues for services it provides to Eramet. The Commission’s solution

2 See (CSP Appx. 131-133).

3 In the Order issued by the Commission modifying and approving the Companies’ electric
security plan (“ESP”), the Commission ruled that the POLR rider shall be avoidable for those
customers who shop and agree to return at a market price and pay the market price of power
incurred by the Company to serve the returning customers. (CSP Appx. 133). The Company
had requested that the rider be non-bypassable.

4 The costs of the Eramet discount are collected through CSP’s economic development rider,
which is a non-bypassable rider that applies to all customers, including reasonable arrangement
customers.



recognized that the ability of CSP’s customers (o fund the Eramet rate discount is not unlimited.’
The Commission’s ruling limited the subsidy borne by CSP’s other customers to 100% of the
discounted Eramet rates. This result holds CSP harmless, and protects customers from paying
windfall revenues to CSP for POLR services CSP does not have to provide. Allowing CSP to
retain POLR revenues from Eramet, when it does not provide POLR service to Eramet, would
have been an unreasonable result, the Commission concluded. On the other hand, reducing
customers’ subsidy of the Eramet discount by crediting customers for POLR revenues collected
from Eramet was reasonable. It was so ordered by the PUCO. (CSP Appx. 133).

The POLR revenues credited to CSP customers to reduce their subsidy of the discount for
the Framet contract are expected to be approximately $1.65 million per year, starting in 2010.
The credit is to apply only through the end of the Companies’ current electric security plan
(“ESP”™), December 31, 2011. (CSP Appx. 37).

The discounting of CSP’s rates for Eramet, even with the POLR revenue offset, still comes
at a hefty price to the remaining CSP customers. The discounted electric rates will cost the CSP
customers millions of dollars per year. Over three years, the discounted rates subsidized by CSP
customers for this one reasonable arrangement could reach $30 million.® Thus, crediting other
customers for the POLR charges paid by Eramet lessens this subsidy over the next two years by

approximately $3.3 million.

5 (CSP Supp. 43).
6See Testimony of OCC Witness Ibrahim. (CSP Supp. 153).



However, if CSP prevails in this appeal, CSP will be able to pocket moneys collected from
Eramet for a POLR risk that it does not bear and POLR services it does not supply. CSP will be
recouping from customers 100% of the revenues from the discount, plus more.

CSP’s objective in this appeal is to obtain these windfall revenues collected from a
customer who cannot shop. Hence, CSP challenges the PUCO’s authority, under R.C. 490531, to
offset the POLR revenues associated with the reasonable arrangement. CSP argues that the POLR
revenues equate to “revenue foregone” referenced in R.C. 4905.31(E) under a utility’s job
retention program. (CSP Brief at 13). According to CSP, the PUCO has no authority to deny the
Company “revenue foregone” under a reasonable arrangement. CSP also alleges that the ten-year
exclusive contract with Eramet violates the state’s policy facilitating competition and encouraging
customer choice. (CSP Brief at 29-36). The Company disputes the Commission’s finding that
there is no risk of Eramet shopping, erroneously averring that it is against the manifest weight of
the evidence. Finally, the Company contests the Commission’s authority to require it to enter into
an “involuntary” contract that “causes harm to CSP’s financial interests.” (CSP Brief at 43-49).

The questions presented by this appeal are as follows:

1) Under Ohio law, a mercaniile customer may obtain discounted electric rates to
further economic development, by establishing or entering into a reasonable
artangement with a utility. The reasonable arrangement must be filed with and
approved by the PUCO. Does the PUCO have authority to determine the amount
of the discount that is to be funded by the utility’s other customers?

2) Under S.B. 221, the General Assembly has established numerous state policies
including policies related to electric generation competition, customer choice, and
economic development. Does the PUCO run afoul of these policies by approving

a customer-proposed ten-year exclusive contract with a utility for the purpose of
retaining Ohio jobs?

7 OCC does not address this final claim in their Merit Brief. OCC chose to focus its brief on the
remaining issues. This should not be interpreted as acquiescence to CSP’s position on this issue.



3) The PUCO approved rates for customers under standard service offer tariffs.
Under these tariffs, customers are charged for imposing a risk for the utility
standing as a default provider of generation service. Does CSP’s default service
provider charge (POLR) in its standard service offer tariff necessarily apply to a
customer who takes exclusive service from the utility under a reasonable
arrangement contract?

4) The PUCO has continuing jurisdiction over reasonable arrangements between a
utility and a mercantile customer. Any modifications or changes to a reasonable
arrangement requires notice and an opportunity to be heard. Do such procedures
create a risk that a mercantile customer will be permitted to shop during a utility’s
three-year electric security plan (“ESP”)?

1L STATEMENT OF FACTS AND CASE

On June 19, 2009, Eramet filed an application (“Application”) in PUCO Case No. 09-
516-EL-AEC, to establish a reasonable arrangement with CSP for electric service to its
manganese atloy-producing facility in Marietta, Ohio. The purpose of the application was to
permit Eramet to secure a reliable supply of electricity with a reasonable, predictable price over a
term that would allow it to invest approximately $40 million to upgrade its Marietta facility.
CSP did not join Eramet in filing the application, but did move to intervene on July 1, 2009.
(CSP Supp. at 1). In addition to CSP, OCC and the Ohio Energy Group (“OEG”) intervened in
the case and filed timely comments regarding Eramet’s application. (CSP Supp. 203).

A hearing on the matter commenced on August 4, 2009, and concluded on August 14,
2009. At the hearing, witnesses testified on behalf of Eramet, CSP, OCC, and the PUCO Staff
(“Staff”). During the course of the hearing, on August 5, 2009, Eramet and the Staff filed a Joint
Stipulation and Recommendation (“Stipulation”), proposing to resolve issues and concerns

related to Eramet’s Application. The Commission approved the Stipulation, with modifications,

in its October 15, 2009 Opinion and Order (“Order”). (CSP Appx. 31).



On November 13, 2009, CSP filed an application for rehearing pursuant to R.C. 4903.10,
alleging that the Order was unreasonable and unlawful based on eight assignments of error.
(CSP Appx. 67). On November 23, 2009, OCC and Ohio Energy Group (“OEG”) jointly filed a
memorandum contra CSP’s application for rehearing. (R. 43).

In its first assignment of error, CSP argued that the Commission’s finding that Eramet
cannot shop through 2011 (when CSP’s ESP expires) is contrary to the record evidence and
public policy, as codified in Ohio law. (CSP Appx. 69). CSP alleged in its second assignment of
error that evaluating whether Eramet can shop under the contract based on only three years of the
ten-year term is unreasonable and unlawful. (CSP Appx. 69). In its third assignment of error,
CSP contended that evaluating whether Eramet can shop under the three-year period during
which CSP’s current provider of last resort (“POLR”) charge has been authorized is
unreasonable and unlawful. (CSP Appx. 69).

As an initial matter, the Commission found that its decision of whether Eramet can shop
over the next three years is reasonable and appropriate. (CSP Appx. 53). The Commission
found that CSP’s argument disregards the circumstances surrounding the arrangement. (CSP
Appx. 53). CSP has been authorized to assess POLR charges to its standard service offer
(“SSO™) customers only through December 31, 2011. The Commission focused on this period
because it has not determined whether the POLR risk will exist beyond 2011. (CSP Appx. 53-
54). Nor is it known whether the Company will apply for POLR as part of its future generation
rates. Accordingly, the Commission denied CSP’s second and third assignments of error. (CSP
Appx. at 53-54). The Commission based its determination that Eramet cannot shop, in part, on

the fact that Eramet specifically chose CSP as iis exclusive electric service provider for its



reasonable arrangement. In addition, the Commission relied on the testimony of Eramet witness
Bjorklund, who stated, “Eramet will not need to shop.” (CSP Appx. at 54).

In its fourth assignment of error, CSP argued that the finding that there is not a risk that
Eramel will be permitted, to shop and then return to CSP is unreasonable and unlawful. (CSP
Appx. 69). CSP cited the Commission’s continuing jurisdiction over the reasonable arrangement
as one source of that risk. (CSP Appx. 75-76). In CSP’s view if the Commission has
jurisdiction to modify the contract, this creates a risk that Eramet can shop. Nonetheless, the
Commission found that its jurisdiction over the matter does not create a risk of shopping that
necessitates 2 POLR charge. It denied CSP’s fourth assignment of error. (CSP Appx. at 56).

In its fifth and sixth assignments of error, CSP argued that the Commission’s decision
requiring it to credit any POLR revenues paid by Eramet to CSP’s customers is unreasonable
and unlawful. (CSP Appx. 69). The Commission responded that CSP had raised no new
arguments, reiterated its analysis in its Order, and concluded that it had the discrétion to
determine whether CSP was entitled to collect the entire 100% discount plus POLR. (CSP
Appx. at 56). In rejecting each of CSP's rehearing arguments, the Commission relied on its
recent decision in the Ormet Case,® noted that CSP will incur no costs for providing POLR
service, and held that CSP should credit any POLR charges paid by Eramet to CSP’s economic
development rider to reduce the revenues recovered from other customers. (CSP Appx. at 50-
57).

In its seventh and eighth assignments of error, CSP argued that requiring it to enter into a

contract with Eramet that conforms to the Commission’s Order reduces CSP’s revenues and is

8 In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a
Unigue Arrangement with Ohio Power Company and Columbus Southern Power Company,
PUCO Case No. 09-119-EL-AEC, Opinion and Order (July 15, 2009), affirmed in relevant part
by the PUCQ’s Eniry on Rehearing issued Sept. 15, 2009.
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unreasonable and unlawful. (CSP Appx. 69). The Commission rejected CSP’s arguments,
stating, “[I]f the General Assembly had intended on retaining the requirement that an electric
utility agree to a proposed reasonable arrangement, ‘there would have been no need * * * to
amend Section 4905.31, Revised Code, to authorize the filing of an application by a mercantile
customer.” (CSP Appx. at 59-60}.

In response to the Commission’s Entry on Rehearing, CSP filed its Notice of Appeal on
April 26, 2010. (CSP Appx. 26). OCC moved to intervene as an Appellee in this case. Its

intervention was granted on July 22, 2010.

L. STANDARD OF REVIEW

R.C. 4903.13 (CSP Appx. 1) governs this Court’s review of PUCO Orders. It provides in
pertinent part: “A final order made by the public utilities commission shall be reversed, vacated,
or modified 5y the supreme court on appeal, if, upon consideration of the record, such court is of
the opinion that such order was unlawful or unreasonable***” The Court has interpreted this
standard as one turning upon whether the issue presents a question of law or a question of fact.

As to questions of fact, the Court has held that it will not reverse the PUCO unless the
PUCO’s findings are manifestly against the weight of the evidence and are so clearly
unsupported by the record as to show misapprehension, mistake, or willful disregard of duty.9

This standard should be applied to CSP’s Proposition of Law No. IIL CSP’s Proposition of Law

9 Cleveland Elec. Numinating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403,330 N.E2d 1,
q 8 of the syllabus, writ of certiorari denied (1975), 423 U.8. 986, 96 S.Ct. 393, 46 L.Ed.302,
appeal after remand (1976), 46 Ohio St.2d 105, 75 0.0.2d 172, 346 N.E.2d 778.



No. III avers that the PUCO’s finding that there is no risk of Eramet shopping is against the
“manifest weight of the record.” (CSP Brief at 36-42).

Questions of law, such as those raised by CSP’s Propositions of Law Nos. L, II, and IV
are held to a different standard of review. Legal issues are subject to more intensive examination
than questions of fact—such issues are subject to complete and independent review.'® But this
does not prevent the Court from acknowledging and utilizing the specialized expertise of the
PUCO in interpreting the 1aw.'! Reliance on the PUCQO’s expertise is particularly appropriate
where there are highly specialized issues and its expertise would be of assistance'” in discerning
the presumed intent of the General Assembly.

With these standards of review in mind, the Court must consider and resolve the errors

alleged by CSP.

IV. ARGUMENT

Under Ohio law, a mercantile customer may obtain discounted electric rates in order to
retain jobs, by establishing or entering into a reasonable arrangement with a utility. The
reasonable arrangement must be filed with and approved by the PUCO. Does the PUCO
have authority 1o determine the amount of the discount that is to be funded by the utility’s
other customers? YES.

19 hio Edison Co. v. Pub. Util. Comm. (1997), 78 Ohio St.3d 466, 469, 678 N.E.2d 922.

" See Office of Consumers’ Counsel v. Pub. Util. Comm. (1979), 58 Ohio St.2d 108, 110, 12
0.0.3d 115, 388 N.E.2d 1370.

12 Goe Consumers Counsel v. Pub. Util. Comm.,117 Ohio St.3d 289, 2008-Ohio-860, 883 N.E.2d
1025, 428 (where the Court deferred to the PUCO’s expertise in deciding the most effective
means of implementing the legislature’s intent in H.B. 218).



PROPOSITION OF LAW 1:

Where the language of a statute is plain and unambiguous and conveys a clear and definite
meaning there is no occasion for resorting to rules of statutory interpretation. An
unambiguous statute is to be applied, not interpretce(fl.13

When the langnage of a statute is plain and unambiguous and conveys a clear and definite
meaning, there is no need for this Court to apply the rules of statutory interpretation.14 The
Court has adhered to this standard for over one hundred years, as noted by Justice Pfeifer.”> This
standard acknowledges the duty of courts is to expound upon the law, not to create law.
Otherwise the courts encroach upon the power of the General Assembly to enact laws, and
thereby threaten the balance of powers created under the Ohio Constitution.’® Thus, when the
Court has been called upon to give effect to an act of the General Assembly, a standard of

judicial restraint has developed where the wording of the law is clear and unambiguous.” This

13 Spars v. Weimer (1944), 143 Ohio St. 312, 28 0.0. 270, 55 N.E.2d 413, syllabus J4. See also
State of Ohio v. Kreischer, 109 Ohio St.3d 391, 2006-Ohio-2706, 848 N.E.2d 496, syllabus:
“Statutory interpretation involves an examination of the words used by the legislature in a
statute, and when the General Assembly has plainly and unambiguously conveyed its legislative
intent, there is nothing for a court (o interpret or construe, and therefore, the court applies the law
as written.”

14 Srate of Ohio v. Muncie (2001), 91 Ohio St.3d 440, 447, 746 N.E.2d 1092, 1098 (citing
Symmes Twp, Bd. Of Trustees v. Smyth (2000), 87 Ohio St.3d 549, 553, 721 N.E.2d 1057, 1061).

15 State of Ohio v. Kreischer, 109 Chio St.3d at 395, 848 N.E.2d at {14 (citations omitted).

16 See Section 1, Article TT, Ohio Constitution, vesting the legislative power in the Ohio General
Assembly, and Section 1, Article IV, Ohio Constitution, vesting the judicial power in the courts.
(OCC Appx. 9, 10).

7 proctor, Dir. v. Kardassilaris et al., 115 Ohio St.3d 71, 2007-Ohio-4838, 873 N.E.2d 872,
f22.
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Court has ruled that a statute that is free from ambiguity and doubt is not subject to judicial

modification under the guise of interpre:tation.18 R.C. 4905.31 is such a statute.

A. R.C. 4905.31 Is Plain And Unambiguous, And Clearly Establishes The
PUCO’s Authority To Approve, Change, Alter, Or Modify All Reasonable
Arrangements Proposed By A Utility Or A Mercantile Customer.

R.C. 4905.31,' pre-S.B. 221 and post-S.B. 221, is simple in many respects. It
accomplishes three objectives. First, it designates entities and customers who “are not prohibited
from” filing for, establishing, or entering into a “reasonable arrangement.” Second, it defines
“reasonable arrangements” that are not prohibited from being filed for, established, or entered
into. Third, it institutes a process for implementing the arrangements.

The statute, as amended, provides that both public utilities and mercantile customers, or
groups of mercantile customers are not prohibited from seeking to establish or enter into a
reasonable arrangement. This is conveyed by the following words: “Chapters 4901., 4903,
4905., 4907., 4921., 4923., 4928, and 4929. of the Revised Code do not prohibit a public utility

from filing a schedule or establishing or entering into any reasonable arrangement with another

public utility or with one or more of its customers, consumers, or employees***and do not

18 1d., citing Bernardini v. Bd. Of Ed. For the Conneaut Area City School Dist. (1979), 58 Ohio
St.2d 1, 6, 12 0.0.3d 1, 387 N.E.2d 1222, 1224. See also Crowl v. DeLuca (1972), 29 Ohio
St.2d 53, 58-59, 58 0.0.2d 107, 278 N.E.2d 352, 356; Slingluff v. Weaver (1902), 66 Ohio St.
621, 64 N.E. 574, syllabus 2.

¥R.C. 4905.31 (CSP Appx. 1) was enacted in 1953, and underwent its most significant revisions
recently under S.B. 221. Notably the revisions did not displace the process for implementing a
reasonable arrangement. Nor did S.B. 221 change the PUCOQ’s authority over reasonable
arrangements. Instead, the revisions extend the opportunities created for reasonable
arrangements to mercantile customers or groups of mercantile customers and expand the
categories of reasonable arrangements {0 include a number of diverse applications including
economic development and job retention, See (OCC Appx. 11, which shows the “redline”
version of the 8.B. 221, including amendments to R.C. 4905.31).
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prohibit a mercantile customer of an electric distribution utility***or group éf those customers
from establishing a reasonable arrangement with that utility***.”m

After defining this category of applicants, the statule then lists a series of allowable
arrangements identified as subsections (A)-(E).21 These are the reasonable arrangements that
either the utility or the mercantile customers are not prohibited from seeking.

Next the statute delineates a two-step process for implementing the arrangements. The
statute identifies the first step as either filing a schedule or establishing or entering into a
reasonable arrangement. The words of the statute convey that a utility is not prohibited from
“filing a schedule” or “establishing or entering into” a reasonable arrangement. A mercantile
customer or a group of mercantile customers are not prohibited from “establishing a reasonable
arrangement.”

Once the schedule is filed or the arrangement is established or entered into, the second
step must be followed: the schedule or arrangement must be filed with and approved by the
commission “pursuant to an application” submitted by the public utility or mercantile customer.
The statute provides “[n]o such schedule or arrangement is lawful unless it is filed with and
approved by the commission pursuant to an application that is submitted by the public utility or
the mercantile customer or group of customers***.” The statute directs the public utility to
conform its schedule of rates, tolls, and charges, to such arrangements. The statute concludes

with a further mandate that “every such schedule or reasonable arrangement shall be under the

20 (CSP Appx. 1) (emphasis added).

2UGermane to this appeal is the category “E” which identifies as an allowable arrangement “(E)
Any other financial device that may be practicable or advantageous to the parties interested. In
case of a schedule or arrangement concerning a public utility electric light company, such other
financial device may include a device to recover Costs incurred in conjunction with any
economic development and job retention program of the utility within its certified territory,
including recovery of revenue foregone as a result of any such program***.” (CSP Appx. 1).
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supervision and regulation of the commission, and is subject to change, alteration, or
modification by the commission.”

The words of the statute that convey the PUCO’s authority over reasonable arrangements
are plain. There is no ambiguity. The Commission has ultimate authority to approve, regulate,
and supervise reasonable arrangements. In the exercise of such authority, the Commission may
consider and rule upon whether “costs incurred” by a public utility in conjunction with any
economic development and job retention program, including the “revenues foregone,” by a
public utility, should be permitted to be collected from the atility’s customers.

The statutory process for implementing reasonable arrangements is also quite clear. The
utility or mercantile customer files for, enters into, or establishes the arrangement. The
arrangement can fail under one of the categories listed as subsection (A) through (E). The utility
or mercantile customer files an application seeking approval of the schedule or arrangement at
the PUCO.  The Commission considers it, and changes, alters, or modifies the arrangementi or
schedule. The utility adjusts its schedules to reflect whatever the Commission orders.

This statutory process was followed in the PUCO proceeding below. Eramet sought to
establish a reasonable arrangement with CSP. It filed an application with the Commission
proposing its reasonable arrangement. The Commission considered the application. The
Commission ordered modifications to the proposed reasonable arrangement. One of the
modifications was to require CSP to credit customers for POLR revenues paid by Eramet to CSP.
This modification reduced the subsidy paid to CSP by other customers to fund the discount to
Eramet. CSP was held harmless, and is receiving 100% of the revenues for services provided to
Framet, as if Eramet had been billed under standard service offer schedules without the discount.

Uander the PUCQO’s ruling, CSP is not however, collecting millions of POLR-related dollars from
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a customer for a risk not imposed or for services not provided under the reasonable arrangement.
Instead the POLR charges offset some of customers’ subsidy payments to CSP. Framet filed a

revised and executed power agreement on October 28, 2009. (R.39).

B. Subsection (E) Of R.C. 4905.31 Pertains To A Reasonable Arrangement That
May Be Sought By An Applicant. It Does Not Restrict The PUCO’s
Authority.

CSP claims that R.C. 4905.31 does not permit the Commission to approve a reasonable
arrangement and simultaneously disallow a portion of the costs incurred, including the resuiting
“gevenue forgone.” (CSP Brief at 13). The oniy path to this conclusion is through tortured
stafutory interpretation. It is this type of forced and subtle construction that the Court has wisely
eschewed on numerous occasions.”

The Company begins its journey by zeroing in on the language of subsection (E),
oblivious to the other sections of the statute. The Company identifies the Eramet arrangement as
a qualifying financial device that “may” “recover costs incurred in conjunction with any
economic development and job retention,” including “revenue foregone.” The Company then
professes that “may” is intended by the General Assembly to pertain to categories of “financial
devices” and not to “costs incurred” including “revenue foregone.” (CSP Brief at 14). Rather,
CSP posits that the General Assembly provided for permissive reasonable arrangements to
include mandatory recovery of “costs incurred,” including “revenue foregone.” (CSP Brief at
16).

CSP then notes that the General Assembly attached no qualifying or modifying language
within subsection (E) and thus, the Commission does not have discretion to deny recovery of

revenue foregone. (CSP Brief at 16). In other words, the Commission may allow a financial

22 Qee Slingluff et al. v. Weaver et al., 66 Ohio St. 627, 64 N.E. 576 (citation omitted).
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device to recover costs incurred for economic development or job retention, but may not deny
recovery of “costs incurred,” including “revenue foregone™ as a result of the reasonable
arrangement.

The Company bolsters its theory by grasping onto the doctrine of “expression unius ¢st
exclusion alterius.” According to the Company, if the General Assembly wanted to give the
Commission “offset” anthority — allowing it to reduce the recovery of “revenue foregone” - it
would have expressly done so. (CSP Brief at 17-18). Because the General Assembly did not,
the Court should interpret that to mean that the General Assembly intended no offset.

The Company’s forced interpretation of this specific section of R.C. 4905.31 must fail.
The Company seeks to import doubt into the statute as to its meaning and then resorts to
grammatical arguments related to the placement of the verb “may” to remove the doubt it
created. The doubt fashioned by the Company is based on speculation. This Court has
recognized that where the statute is clear and explicit, to import doubt as to its meaning and then
attempt to resolve the doubt by supposition based on phraseology or punctuation is improper.23

When the statute is clear and explicit as it is here, the maxim of expressio unius est
exclusio has no place. This maxim is not a rule of law. Itisa rule of construction “used as a
tool to cut through ambiguities to lay bare the intendment of a provisir;)n.”24 It is only an aid in
ascertaining the meaning of law and must yield whenever a contrary intent is apparent.

The meaning of the law, however is clear and needs no interpretation. R.C. 4905.31 only
defines the series of allowable arrangements that the applicants (utility or mercantile customer)

are not prohibited from filing, establishing, or entering into. Thus, “may” merely defines what

2 1d. at 628-629, 64 N.E. 576.

% The State ex. rel. Jackman et al. v. Court of Common Pleas of Cuyahoga County et al. (1967),
9 Ohio St.2d 156, 164, citing State ex rel. Curtis v. DeCorps, Dir. Of Pub. Serv. (1938), 134
Ohio St. 295, 12 0.0. 96, 16 N.E.2d 459.
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the applicants are not prohibited from seeking. Subsection (E), one of the five categories of
reasonable arrangements, presents the opportunity to seck a reasonable arrangement for
economic development that includes “costs incurred” and “revenue foregone” as a result of such
economic development. It does not in any way define the Commission’s authority over the
arrangements.

Rather the Commission’s authority over the reasonable arrangements is established later
on in the statute, where the statute plainly states that the schedule or arrangement must be
approved by the Commission: “No such schedule or arrangement is lawful unless it is filed with
and approved by the commission, pursuant (o an application*#*.” Lest there be doubt as to the
authority of the Commission, ail doubt is resolved in the final passage of the statute: “Every
such schedule or reasonable arrangement shall be under the supervision and regulation of the
commission, and is subject to change, alteration, or modification by the commission.”

The Commission’s supervision and regulation over reasonable arrangements is further
defined under the Ohio Administrative Code through enabling rules pertaining to the statute.
Under.those rules when a unique arrangement25 is requested by a mercantile customer, the
mercantile customer has the burden of showing the arrangement is “reasonable” and does not
violate R.C. 4905.33 (OCC Appx. 5) and R.C. 4905.35 (OCC Appx. 6).” Futher, the

mercantile customer must show that the arrangement furthers the policy of the State of Ohio

25 A “unique arrangement” is a subset of reasonable arrangements under R.C.4905.31 that does
not constitute an economic development arrangement (Chio Adm. Code 4901:1-38-03) or an
energy efficiency arrangement (Ohio Admin. Code 4901:1-38-04). (CSP Appx. 23).

% See Ohio Admin. Code 4901:1-38-05(B)(3). (CSP Appx. 24).
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embodied in R.C. 4928.02.2" The Commission itself has succinctly described its role in
reasonable arrangements as one which requires it to determine whether or not the arrangement is
in the “public interest.” (CSP Appx. 141).

The words of the statute and the enabling rules convey the PUCQO’s authority over
reasonable arrangements. They are not ambiguous. R.C. 4905.31 makes it clear that no
reasonable arrangement is lawful unless it has been filed with and approved by the Commission.
The Commission may change, alter, or modify a reasonable arrangement.

Because the Commission may change, alter, or modify a reasonable arrangement, the
PUCO can examine the “costs incurred” and the “revenue foregone” related to an economic
development or job retention program. Accordingly, the PUCO can determine whether POLR
risk is a “cost incurred” and whether it would amount to “revenue foregone” where the utility is
not providing POLR services and is not subject to POLR risk.

The Commission determined that the POLR risk was not a “cost incurred” under the
Eramet reasonable arrangement. (CSP Appx. 38-39; 56-57). Since the POLR charge
compensates utilities for a risk that a customer will shop and then return, Eramet eliminated the
POLR risk when it gave up its right to shop. Hence, for this reasonable arrangement customer
there is no POLR “cost incurred” under R.C. 4905.31(E) which could in turn be recovered as
“revenue foregone.” In examining “revenue foregone,” the PUCO rightly considered other

factors (e.g., costs that a utility would avoid under the arramgement).28 The avoided POLR

27 1d. See (CSP Appx. 7).

28 fndeed under Ohio Adm. Code 4901:1-38-08(AX3) (OCC Appx. 8) cost savings to the electric
utility, under certain arrangements, are to be an offset to the recovery of “delta revenues” or the
“revenue foregone” as the statute refers to such revenues. “Delta revenues” is defined as “the
deviation resulting from the difference in rate levels between the otherwise applicable rate
schedule and the result of any reasonable arrangement approved by the commission.” Ohio
Admin. Code 4901:1-38-01(C). (OCC Appx. 7).
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expense is essentially a cost savings to the Company—the Company is Eramet’s only provider
under the ten-year term of the agreement and there would be no “costs incurred” for POLR risk
or POLR services for this customer. Thus, there should be no POLR revenues that would be
foregone under the agreement; instead the POLR risk and POLR service would be avoided as a
result of the agreement. They should be offset against the permissible “revenue foregone” that is
collected from CSP customers, as the PUCO correctly determined.

Moreover the Commission has a responsibility to ultimately determine whether the
proposed arrangement is reasonable and in the public interest. Part of such a determination
focuses on the cost imposed on the utility’s customers o subsidize the discounted rates. Whether
the discount subsidized by other customers should be offset by POLR revenues is merely one
factor the Commission can consider in reviewing a reasonable arrangement.

CSP’s interpretation of R.C. 4905.31(E) - that the Commission has no choice but to
permit the utility to recover “costs incurred” including “revenues foregone” - supersedes and
renders superfluous Commission review of such costs and revenues. The Company’s forced
interpretation of R.C. 4905.31 seeks to needlessly restrict the Commission from carrying out its
review. It should be rejected. CSP asks this Court to accept a construction of R.C. 4905.31 that
limits the authority of the PUCO, inconsistent with R.C. 4905.31 and the statute’s enabling rules.
The Court should not accept such arguments.

Otherwise, there would appear to be no reason why the Court could not, as to any
legislation, alter it to make it conform o the utility’s idea as to what the act should have been.
Such a ruling would substitute the will and judgment of the General Assembly with the will and
judgment of the judiciary who have been selected to merely expound upon the law. The

Appellants’ claims of error based on a forced construction of R.C. 4905.31 should be rejected.
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Under S.B. 221, the General Assembly has established numerous state policies including
policies related to electric generation competition, customer choice, and economic
development. Does the PUCO run afoul of these policies by approving a customer-
proposed ten-year exclusive contract with a utility for the purpose of retaining Ohio
jobs? NO. '

PROPOSITION OF LAW 2:

R.C. Chapter 4928 does not prohibit a mercantile customer from establishing a reasonable
arrangement providing for an electric distribution utility to be its exclusive supplier,
subject to the Commission’s approval. Nor does R.C. Chapter 4928 prohibit the
Commission from approving a reasonable arrangement with such an exclusive supplier
provision.

Tn its merit brief, CSP argues that the PUCO’s adoption of an “involuntary” contract
between it and Eramet is unlawful because it violates well-established policy of the state and the
retail shopping provisions of $.B. 3 and S.B. 221. (CSP Brief at 28-34). According to CSP,
approval of the exclusive supplier provision is contrary to the most basic and central premise of
S.B.3and S.B. 221: the development of competitive electric generation markets fbr retail
customers. (CSP Brief at 28). CSP directs the Court to the provisions contained in R.C. .4928.02
(C), (G), and (H) (CSP Appx. 7) as evidence of the policy. (CSP Brief at 29). CSP also makes
reference to R.C. 4928.06 (CSP Appx. 8), claiming that the exclusive supplier provision could
pot survive scrutiny under the factors the Commission must consider when determining whether
there is effective competition or reasonable alternatives for that service. (CSP Brief at 34).

Additionally, CSP complains that the PUCO ruling is unreasonable because it unduly restricts
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retail competition and locks Eramet’s load® out of the competitive market. (CSP Brief at 34-
35). CSP alleges that “prohibiting shopping for such significant electric load is unquestionably a
major constraint on the competitive generation market in Ohio.” (CSP Brief at 35). CSP alleges
as well that enforcing an exclusive supplier provision contradicts the public interest and should

be declared unconscionable and unenforceable. (CSP Brief at 36).

A, R.C. 4905.31 Clearly Permits A Mercantile Customer To Establish A
Reasonable Arrangement With An Electric Distribution Utility,
Notwithstanding The Provisions Of R.C. 4928.02 And 4928.06.

Eramet applied to establish a reasonable arrangement with CSP. (OCC Supp. 1). Eramet
chose to give up the right to shop for generation service in éxchange for a long-term exclusive
supplier agreement with CSP. Under the long-term contract with CSP, Eramet is provided with
rates that are discounted from the otherwise applicable tariffs it would pay. Customers of CSP
currently fund the entire discount granted Eramet, primarily in order to facilitate capital
investment in Eramet’s Marietta facilities, thereby assuring the continued operation of Eramet
and retaining 200 Ohio jobs.

Eramet’s application to establish a reasonable arrangement with CSP was specifically
permitted under the revisions 10 R.C. 4905.31 that came with S.B. 221. S.B. 221 (OCC Appx.
11) expanded the scope of reasonable arrangements under R.C. 4905.31 to allow “mercantile

customers” such as Eramet to unilaterally establish a reasonable arrangement, subject to the

PUCO’s approval. The General Assembly in R.C. 4928.01(A)(19) defined a mercantile

2 CSP alleges that Eramet’s “substantial power requirement” is equal to supplying up to 58, 000
households and is “extremely significant and potentially harmful to the enhancement of retail
electric competition in Ohio.” (CSP Brief at 2, 32). CSP explains at page 35 of its brief how the
58,000 figure is derived and cites to the PUCO’s website. These references equating Eramet’s
power requirements to 58,000 households are outside-the-record information that should be

disregarded by the Court, as it is not part of the record in this case. See OCC Proposition of Law
5.
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customer as meeting a minimum consumption -- more than 700,000 kWh per year. (CSP Appx.
1). The General Assembly did not put restrictions on the length of reasonable arrangements or
the maximum consumption when revisions to Chapter 4928 and R.C. 4905.31 were made
through S.B. 221.

The General Assembly not only expanded reasonable arrangements under S.B. 221, but
also revised the introductory language of the statute. Specifically, the preamble to R.C. 4905.31
expands upon the chapters of the Revised Code that do not prohibit reasonable arrangements.
Among the chapters listed as not prohibiting reasonable arrangements is Chapter 4928. This
Chapter was specifically added when S.B. 221 was enacted. (OCC Appx. 11).

Thus, notwithstanding CSP’s arguments to the contrary, R.C. 4928.02 and 4928.06 do not
prohibit mercantile customers from establishing reasonable arrangements under R.C. 4905.31.
The specific revised language of R.C. 4905.31 makes this abundantly clear.’® CSP’s arguments
that the Commission violated Chapter 4928 of the Revised Code must fail as the plain language
of the statute states that Chapter 4928 does not prohibit reasonable arrangements, including those

approved by the PUCO which may contain exclusive supplier provisions.3 !

B. R.C. Chapter 4928 Does Not Prohibit The Public Utilities Commission From
Approving A Reasonable Arrangement That Encompasses An Exclusive
Supplier Provision.

Contrary to CSP’s assertions, the Commission’s approval of the Eramet reasonable

arrangement is consistent with a number of the policies underlying S.B. 221. Although one of

the objectives of S.B. 221 is to foster competition, CSP ignores the myriad of other policies

30 gee (OCC Appx. 113), where in the Ormet decision, the PUCO acknowledged that, given the
revised statutory language, it could not find as a matter of law, that the proposed unique
arrangement, which includes an exclusive supplier provision, violates R.C. 4928.02.

31 Gee (CSP Appx. 1).
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underlying S.B. 221—policies that are effectuated by the PUCO approving the modified
reasonable arrangement with Eramet.

Under R.C. 4928.02, the policies of the state include: (A) ensuring the availability of
“reasonably priced retail electric service;”(B) providing customers with “the supplier, price,
terms, conditions, and quality options that they elect to meet their respective needs:” (E)
“sffective customer choice of retail electric service;”(G) developing and implementing flexible
regulatory treatment; and (N) facilitating the state’s effectiveness in the global economy. (CSP
Appx. 7).

By approving the modified Eramet reasonable arrangement with the POLR offset, the
Commission can, consistent with R.C. 4928.02(A), attempt to ensure that reasonably priced
clectric retail rates are available for both Eramet and the other customers of CSP who subsidize
the discount. Under the reasonable arrangement the Commission has permitted Eramet to choose
its supplier and the conditions of service that meet its needs, consistent with the policy directive
of R.C. 4928.02(B) and (E). The Eramet reasonable arrangement is premised upon the concept
of permitting flexible regulatory treatment—rates that vary from tariff, and are discounted at
various levels throughout the term of the reasonable arrangement. This is the type of flexible
regulatory treatment referred to under R.C. 4928.02(G). Finally, Eramet asserted (and the PUCO
implicitly agreed) that the discounted electric rates were essential for funding its capital
invesiment in the Marietta plant which was necessary to ensure its continued operation in
southeastern Ohio. (R. 1 at3). The Commission ultimately decided that approving the
reasonable arrangement between Eramet and CSP facilitated the state’s effectiveness in the

global economy, consistent with R.C. 4928.02 (N). (CSP Appx. 32).
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Thus, even if one were to accept C'SP’s unsubstantiated contention that the competitive market is
theoretically injured by the Eramet contract, the Court should coﬁclude that there are
countervailing and competing policies within Chapter 4928. Those state policies will be fulfilled
by upholding the PUCQ’s decision affirming that CSP is not entitled to retain POLR revenues
for a customer (Eramet) that will not be switching to a supplier other than CSP. CSP’s
arguments should be rejected.

The PUCO approved rates for customers under standard service offer tariffs. Under

these tariffs, customers are charged for imposing a risk for the utility standing as a

default provider of generation service. Does CSP’s default service provider charge

(POLR) in its standard service offer tariff necessarily apply to a customer who takes
exclusive service from the utility under a reasonable arrangement contract? NO.

PROPOSITION OF LAW 3:

The Commission’s decision to credit customers for POLR charges paid by Eramet to CSP
was reasonable and consistent with the modified clectric security plan approved for CSP,

A. The PUCO’s Decision To Credit Customers For POLR Charges Was
Reasonable.

The Eramet arrangement was submitied to the PUCO for approval. Under R.C. 4905.31,
the PUCO may approve, change, alter, or modify such reasonable arrangements. The PUCO’s
decision in this respect is no different than any other decision of the PUCO. The decision must
be Tawful and reasonable, and result in charges for service that are just and reasonable.’ It must
be conveyed by findings of fact and written opinions setting forth the reasons prompting the

decisions arrived at, based on the findings of fact.”® That is precisely what happened here.

32 gee R.C. 4905.22, requiring charges for electric services rendered to be just and reasonable.
(OCC Appx. 4).

33 Gee R.C. 4903.09. (OCC Appx. 1).
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The PUCO approved a modified reasonable arrangement between Eramet and CSP,
which requires CSP to credit its customers for provider of last resort revenues received from
Eramet. This credit helps defray the cost of the discounted rates that CSP customers are
subsidizing. Otherwise CSP would be assured of windfall revenues for POLR services that are
not being provided to Eramet. For 2009, the POLR offset will diminish the Eramet discount
subsidized by CSP customers by approximately $2.24 million. (CSP Supp. at 179). Each year
thereafter, at least through 2011, the POLR offset should be approximately $1.65 million per
year assuming Eramet’s operations remain consistent with its 2009 experience.

The Commission’s Order was reasonable in this regard because it recognized that CSP
will be the exclusive supplier 1o Eramet (CSP Appx. 37, 53-54) and thus, there iS no risk that
Eramet will shop for generation and then return to CSP. The Commission correctly concluded
" that if CSP were to retain POLR revenues from Framet, it would be compensated for a ser‘./ice it
would not be providing. (CSP Appx. 38, 39). The Commission declined to require customers to
fund an additional subsidy to CSP for POLR. CSP instead was held harmless—it was permitted
to seek authority to recoup 100% of the revenues for services it provided to Eramet, as if Eramet
had been billed for such services under standard tariff rates. The Commission subsequently
allowed CSP to collect for 2009 and 2010, 100% of the Eramet subsidy.> The Commission
properly exercised its authority to modify the reasonable arrangement proposed by Eramet to
limit the subsidy of the Eramet discount by providing for a POLR offset.

In the Commission’s evaluation of the POLR risks associated with Eramet, the
Commission recognized the significance of the Eramet agreement. That agreement establishes

CSP as the exclusive supplier to Eramet over the next ten years. Eramet’s agreement 1o stay with

3 See (OCC Appx. 71).



CSP directly affects the POLR risks CSP will bear related to supplying power to it. The PUCO
found there was no POLR risk posed by Eramet under the long-term agreement. Thus, with no
POLR risk being imposed on CSP, credits were ordered for the POLR revenues collected from
Eramet. These credits are used to lessen customers’ subsidy of the Eramet discount.

CSP is correct in asserting that the PUCQO’s decision was patterned after another recent
case involving another customer, Ormet Primary Aluminum Company (“Ormet”). In Ormet, the
PUCO concluded that CSP was to be the exclusive provider of service over the period of the
contract.”> The Commission then concluded there is no risk that Ormet would shop for
competitive generation and then return to AEP-Ohio’s POLR service.*® If AEP-Ohio were (o
retain the POLR charges, AEP would be compensated for a service it would not be paroviding,37
reasoned the Commission. The Commission also distinguished its hb]ding from the AEP ESP
Order concluding that the ESP holding is inapplicable because it addressed standard service offer
customers rather than reasonable arrangement customers.™

The Ormet ruling was a sound ruling, in this respect, and acknowledged the statutory
distinction discussed supra, between standard service offer customers and reasonable
arrangement customers.” Moreover, the Commission ruling implicitly recognizes that any
POLR risk that would come from reasonable arrangement customers migrating—purchasing

their generation from a competitive supplier when the price is lower than the reasonable

35 In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a
Unigue Arrangement with Ohio Power Company and Columbus Southern Power Company, Case
No. 09-119-EL-AEC, Opinion and Order at 13 (July 15, 2009). (OCC Appx. 84).

3 14.
7 1d.
*#1d.
3 See discussion infra of OCC v. Pub. Util. Comm., 109 Ohio St.3d 328, 337-338.
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arrangement price—is quite different from migration risks associated with SSO customers.
When the reasonable arrangement customer migrates, the utility is left with power to sell, but
that power is priced at below tariff rates, as a result of the utility’s customers subsidizing the
discount. Hence the risk of having to sell the power at a market rate, below existing tariff rates,
and incurring a loss, is vastly reduced. Instead, the power could come back to tariff customers,
and displace higher priced tariff power.

The Ormet holding is nonetheless being appealed by CSP and Ohio Power Company, an
affiliate of CSP. It is currently before the court as Case No. 09-2060. That appeal should be
dispositive of this case. There are no significant differences between Ormet and Eramer that
warrant a conclusion that the POLR offset is inappropriate.

While there are differences in the delta revenue being collected and the method of
collecting the delta revenues,’C one constant theme persists - in both Eramet and Ormet - the
utility will be compensated for a service it is not providing (POLR) if it receives POLR revenues
from the reasonable arrangement customer. That is the real issue at hand. Customers, through
the delta revenue funding, would be providing the utility with 100% plus more, including
revenues for service it did not provide. This is not a sound regulatory practice. It would result in
customers not only providing the subsidy they are now providing to Eramet for its electricity
discount but also providing a subsidy to CSP — at a time when customers are seeing their electric
rates increase at an alarming rate.

Customers do need to be protected from the impact of electric rate increases taking the

form of reasonable arrangements. What matters to customers is that their overall rates, affected

40 Ormet delta revenues are based on a discount that fluctuates with aluminum prices and the
number of potlines operated. The Eramet delta revenues are tied to a fixed price comparable to
the applicable tariffs. See (OCC Appx.89-94, 33-34).
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cumulatively by each and every reasonable arrangement, reflect reasonably priced retail electric
service. This means that the need to reduce customers’ obligations in each reasonable
arrangement case are equally compelling, if not more compelling as the reasonable arrangement
discounts stack up. It is the cumulative impact of subsidizing economic development rates that
threaten to thwart the state policy of ensuring that reasonably priced electric service is available
to consumers.”!

The Commission’s decision here is also analogous to the treatment of shopping credits
the Court affirmed in Ohio Consumers’ Counsel v. Pub. Util. Comm.** Tn that appeal, the
Commission had approved a proposal that aggregation customers® be able to avoid a portion of
the rate stabilization charge if they committed to obtaining electric generation from another
supplier. The rate stabilization charge was the means, under S.B. 3, for the utility to be
compensated for its provider of last resort risk.** Although OCC and others challenged the
credits as discriminatory, this Court affirmed the PUCO. This Court found that providing credits
or offsets to the rate stabilization charge was reasonable, as provider of last resort risks are
different for different customer groups.45 The Court recognized that since the aggregation
customers agreed to stay with the competitive provider and not return to the utility, the utility’s

POLR risks were greatly reduced.*®

4 gee R.C. 4928.02(A).

2 Ohio Consumers Counsel v. Pub. Util. Comm., 109 Ohio St.3d 328, 2006-Ohio-2110, 857
N.E.2d 1184, §21-27, reconsideration denied (2006), 109 Ohio St.3d 1509, 2006-Ohio-2998, 849
N.E.2d 1029.

3 « A goregation customers” refers to customers taking service under a qualifying aggregation
program. See R.C. 4928.01(A)(13). (CSP Appx. 1).

4 o Consumers Counsel v. Pub. Util. Comm., 109 Ohio St.3d at 335, 847 N.E.2d at 1192.
45 1d. at 337, 857 N.E.2d at 1193,
4 1d.

27



Here, the Commission has made the determination that the POLR risk related to one
customer, Eramet, is not like the POLR risks that other customers may impose on CSP. This is
because Eramet, similar to the aggregation customers in Ohio Consumers’ Counsel v. Pub. Util.
Comm., chose to pursue an arrangement where there is no risk created that it will impose POLR
costs on the utility. That option was a reasonable arrangement under which CSP will be the
exclusive supplier of Eramet for the next ten years. The Commission then ordered credits to the
economic development rider the other customers pay to subsidize the discounted Eramet rates.
These credits are similar in concept to the credits permitted in Ohio Consumers™ Counsel v. Pub.
Util. Comm. The Commission’s finding here is entirely consistent with the principles of Ohio
Consumers’ Counsel v. Pub. Util. Comm. and acknowledges that POLR risks of a utility vary
greatly depending upon the unique circumstances of the customer and the nature of the service

provided. The Commission’s decision is reasonable and should be affirmed.

B. The PUCO?’s Decision Establishing Standard Service Offer Rates In The
Electric Security Plan Proceeding Does Not Conflict With Permitting POLR
Offsets Under Reasonable Arrangements.
The Company argues that the PUCO’s decision to allow Eramet to “effectively bypass”
CSP’s ‘‘non-bypassable”47 POLR charge conflicts with the PUCO’s decision in the Company’s
ESP. (CSP Bricf at 19-28). The Companies explain that the PUCO on rehearing rejected an
Ohio Energy Group (“OEG”) proposal that would have allowed standard service offer customers
to avoid a POLR charge if they agreed not to shop during the ESP period. (CSP Brief at 23-25).

The PUCO’s Eniry on Rehearing there upheld the “shopping rule” that customers would be

required to pay a POLR charge during the time they are served under SSO rates even if they

*T The Companies mischaracterize the POLR charge as “non-bypassable.” The Commission
specifically determined that the POLR charge was bypassable for customers who shop and agree
to return at market price. See (CSP Appx. 133). Its ruling applied to standard service offer
customers as well as customers in governmental aggregation programs. Id.
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agreed not to shop during the ESP period. (CSP Brief at 24). The “exclusive supplier” provision
of the Eramet reasonable arrangement is no different than the OEG proposal rejected by the
Commission in the ESP Entry on Rehearing, claims the Company. Thus, the Company argues
that to allow Eramet to “effectively bypass” the POLR charge is inconsistent with the
Commission’s ESP ruling.

The Company’s arguments miss the mark because they fail to recognize that the
Commission’s ESP shopping rule pertains to a specific set of customers ~ S5O customers - who
are different in many respects from reasonable arrangement customers. SSO customers are
subject to rates set through standard service offerings approved by the PUCO in ESP
proceedings, governed by R.C. 4928.143. (CSP Appx. 14). Standard service offerings
essentially represent a generic approach to reasonable generation rates.*®

In contrast, mercantile customers such as Eramet, who enter into or establish reasonable
arrangements, are subject to rates set through an entirely different process—a process which
recognizes the unique nature of each customer, or group of customers. Under R.C. 4905.31,
service under a reasonable arrangement allows for unique prices, terms, and conditions as
denoted by the flexible provisions of the statute permitting variable rates based on a number of

scenarios.

48 yot even within its standard service offer, the Commission recognized that there are varying
degrees of POLR risks imposed by standard service customers. Indeed the PUCO found that if
standard service offer customers made specific commitments to mitigate POLR risks imposed on
the utilities, they could avoid POLR charges. (CSP Appx. 133) For instance if customers agreed
to pay market rates if they shopped and sought to return, then the PUCO found the POLR
charges to such customers could be avoided. The Commission’s Order here is consistent, not
inconsistent with the ESP Order, Like the ESP order which recognized that customer
commiiments can reduce or eliminate a utility’s POLR risk, the Commission here recognizes a
reasonable arrangement customer’s commitment not to shop over the term of a contract
eliminates the POLR risk to the Company.

29



R.C. 4905.31 also establishes a discrete application process to be followed to obtain
approval of reasonable arrangements. R.C. 4905.31 delineates a separate PUCO approval
process for a proposed reasonable arrangement along with a discrete filing of the schedule of
rates conforming to the approved reasonable arrangement. Not only are reasonable arrangements
controlled by their own statute, they are judged by a separaic set of standards that have been

specifically developed and codified in the Ohio Administrative Code® as the enabling rules of
R.C. 4905.31. Those standards are not the same standards that apply to SSO rates established in
the Companies’ ESP, pursuant to provisions of R.C. 4928. 143.

The Commission was corfect in determining that the POLR ESP ruling that was related to
SSO customers was inapplicable to reasonable arrangement customers. The Court should affirm
this decision. The Commission’s ruling was a sound ruling, and acknowledged the statutory
distinction between standard service offer customers and reasonable arrangement customers.”
Moreover, the Commission’s ruling implicitly recognizes that any POLR risk that would come
from reasonable arrangement customers migrating—purchasing their generation from a

competitive supplier when the price is lower than the reasonable arrangement price—is quite

different from migration risks associated with SSO customers.

9 goe Ohio Admin. Code 4901:1-38 et seq. (OCC Appx. 7, 8); (CSP Appx. 21-24).

50 As the Ohio Supreme Court has noted, a utility’s provider of last resort risks are different for
different customer groups. OCC v. Pub. Util. Comm., 109 Ohio St.3d at 328, 337-338
(upholding additional shopping credits against the POLR charge--collected via a rate
stabilization charge--for residential aggregation groups and cornmercial and industrial customers
who agree not to return to the utility’s generation service during the rate plan and agree to pay
market price if they return).
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C. The Commission’s Decision Does Not Undermine The Modified Electric
Security Plan Approved By The PUCO.

The Company argues that the Commission’s ruling undermines its modified ESP plan.
(CSP Brief at 25-28). The Company alleges that the POLR charge approved in the ESP
proceeding was based on approving a specific revenue requirement for POLR, and interfering
with the revenue stream (by reducing the POLR revenues collected by the Company) i8
unreasonable and unlawful. (CSP Brief at 25). Additionally, the Company argues that the
PUCO’s order modifies the total ESP package that the PUCO found to be more favorable in the
aggregate than the expected results of the market rate offer. Modifying the package violates the
controlling statutory standard (R.C. 4928.143(C)(1)) (CSP Appx. 14) and the process
establishing an ESP, especially where the PUCO precludes full recovery of ESP rates, the
Company argues. (CSP Brief at 26).

The Company appears to misapprehend the interplay between the reasonable
arrangements and its ESP. In the ESP, the Company proposed an. economic development cost
recovery rider to collect costs, incentives, and foregone revenues associated with new or
expanding special arrangements for economic development and job retention.”’ This is the very
rider that applies to the Eramet reasonable arrangement and permits the Company to fund the
costs, incentives, and foregone revenues associated with the approved Eramet agreement. The
Company proposed in the ESP that the rider be set at zero, based upon the fact that reasonable
arrangements, as contemplated by R.C. 4905.31, had not -been filed with and approved by the

PUCO at the time that the ESP plan was filed.

51 See In the Matter of the Application of Columbus Southern Power Compary for Approval of
its Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or
Transfer of Certain Generation Assets, Case No. 08-917-EL-SSO et al., Testimony of Dave
Rausch at 12, Company Ex. 1; see (CSP Appx. 140-141).
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OCC advocated at that time for a PUCO ruling that reasonable arrangement costs be
shared 50/50 between customers and the utility, based on past PUCO prvecedent.5 2 The Company
on the other hand urged the PUCO to reject OCC’s recommendation, arguing that economic
development and full recovery of foregone revenue is consistent with §.B. 221 and a significant
feature of its ESP plan. The Commission, however, did not reject OCC’s recommendation but
concluded that OCC’s concerns were “unfounded and unnecessary at this stage.” Rather, the
Commission concluded that it is “vested with the authority to review and determine whether or
not economic development arrangements are in the public interest.”>

This ESP ruling reinforced the case-by-case approach (o economic development
arrangements, which is consistent with prior Commission practice and the PUCO’s enabling
rules of R.C. 4905.31.3 The PUCO also conveyed its intent to deal with OCC’s concerns when
approval of the economic development arrangements is being sought. Thus, the PUCO left open
the door to arguments such as OCC’s that there should be some sharing of the economic
development costs.

Hence, “modifications” to the ESP, by virtue of economic development cases, were
anticipated and entirely consistent with the Commission’s ESP Order. CSP should not be heard
to complain now that such modifications are not permitted. CSP would have the PUCO shift the
balance of the ESP even further in favor of investors and against customers who are paying CSP

millions of dollars in subsidies even with the current crediting of POLR revenues. This proposal

is neither reasonable nor lawful. CSP’s arguments should be rejected.

32 See (CSP Appx. 140-141).
P 1d.
3* See Ohio Admin. Code 4901:1-38 et seq.

32



Moreover, although CSP seeks to emphasize that the Commission characterized the
POLR revenue as a “revenue requirement,” the Court should not be misled into assuming there is
precision in setting POLR that is normally found in establishing revenue requirements. There is
not. The POLR “revenue requirement” determined by the PUCO is simply a measure of the risk
that CSP bears that its customers will migrate or leave the standard service offer. It was derived
from a futures pricing model that assumed that the POLR costs equate to a series of options to
buy power and assumed no reasonable arrangements under R.C. 4905.31.> The POLR charge
approved in the ESP is nothing but an output of the model, affected by a series of inputs that
estimate risk. The output of the model, which assumed no reasonable arrangements, is unrelated
to the actual costs of migration and switching. Hence, relying on a “revenue reguirement” that is
not cost based, and arguing that it equates to a guaraniee of specific revenucs, is inconsistent
with how the POLR “cost” was derived. The Company’s arguments should fail here.

Even if CSP’s arguments are considered on the merits, they fail. Should Eramet cancel
the contract early in order to shop, Eramet would nonetheless have to obtain distribution services
from CSP. Those distribution services would be subject to a POLR charge that is bypassable
only under certain conditions.”® Under those circumstances, the reasonable arrangement would
have terminated and along with it the customers’ subsidy of the discounted rates under the
Eramet reasonable arrangement. In turn, any POLR revenues paid by Eramet, as a distribution
only customer, would no longer be credited to CSP customers. CSP would actually be subject to
POLR risk for Eramet, and thus would be providing POLR service to Eramet, justifying retention

of POLR revenues collected from Eramet.

55 OCC and others have appealed this portion of the approved ESP in S.Ct. Case No. (9-2022.
That case has been fully briefed and is awaiting the scheduling of oral arguments.

56 See footnote 2.
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Tn contrast, under the current reasonable arrangement, CSP is not providing POLR
services, nor is it incurring POLR risk. Through other customers’ direct customer subsidy of the
Eramet discount the Company receives 100% of the revenues for services it provides to Eramet,
just as if Eramet had otherwise paid non-discounted standard tariff rates. The Commission
however, deemed it inappropriate for CSP to retain revenues over and above 100% of the
discount for Eramet. It denied CSP the right to collect windfall revenues for POLR services not
provided and POLR risk not incﬁrred. The PUCO was correct in its ruling. The Court should
affirm.

The PUCO has continuing jurisdiction over reasonable arrangements between a utility
and a mercantile customer. Any modifications or changes to a reasonable arrangement

require notice and an opportunity to be heard. Do such procedures create a risk that a
mercantile customer will be permitted to shop during the three-year ESP period? NO.

PROPOSITION OF LAW 4:

A finding and order by the Commission will not be disturbed unless it appears from the
record that the finding and order are manifestly against the weight of the evidence and are
so clearly unsupported by record as to show misapprehension or mistake or willful
disregard of duty.”’

In CSP’s Proposition of Law No. ITI, CSP argues that the PUCO’s finding that there is no
risk of Eramet shopping during the term of the Company’s ESP and returning to CSP 880
service “conflicts with [the] adopted coniract and controlling statutes and is otherwise against the
manifest weight of the record.” (CSP Brief at 36). To support this proposition, CSP argues:
“TtJhere is a demonstrated risk that Eramet will shop during the contract term as a matter of law
as well as operation of the contract adopted below[,]” and “[tlhe Commission manifestly erred in

making this key finding because it, in its own words, ‘narrowly focused’ on a small portion of

51 Cleveland Electric luminating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 71 0.0.2d
393, 330 N.E.2d 1, syllabus I8, writ of certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46
L.Ed.2d 302.
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the contract term to determine if there is a shopping risk under the long-term contract.” (CSP
Brief at 37-42). As discussed below, both of these arguments pertain to findings of fact by the
Commission which can only be reversed if shown to be against the manifest weight of the
evidence and so unsupported by the record as to show misapprehension or mistake. CSP fails to

bear the heavy burden of proving such error and so this Court should reject such arguments.

A. The Commission’s Finding That There Is No Risk Of Eramet Shopping For
Competitive Generation Service And Subsequently Returning To SSO
Service Is Supported By The Manifest Weight Of The Evidence.

In arguing that the Commission’s finding of “no risk” of Eramet shopping is against the
weight of the evidence, CSP is arguing a finding of fact. This Court has consistently held that as
to findings of fact, the Commission’s Order will not be reversed or modified unless it appears
that the Order is against the manifest weight of the evidence and shows misapprehension,
mistake, or willful disregard of duty.” ® This standard of review has been interpreted to mean that
the Court will not substitute its judgment for that of the Commission.” Additionally, the Court
has opined that in its review that it will not reweigh evidence on factual questions when there is
sufficient probative evidence in the record to enable it to conclude that the PUCO’s opinion is

not manifestly against the weight of the evidence. Indeed this Court has opined that it will not

reverse the PUCO based on conjecture.61

58 Cleveland Electric Duminating Co. v. Pub. Util. Comm., 42 Ohio St.2d 403, 330 N.E.2d 1,
syllabus §8.

% Monongahela Power Co. v. Pub. Util. Comm., 104 Ohio St.3d 571, 578, 2004-Ohio-6896, 820
N.E.2d 921, 429, (citation omitted).

8 Cleveland Electric llluminating Co. v. Pub. Util. Comm.(1996), 76 Ghio St.3d 163,165, 666
N.E.2d 1372, 1375 (citation omitted).

81 [ ima v. Pub. Util. Comm. (1922), 106 Ohio St. 379, 1 Ohio Law Abs. 77, 140 N.E. 147.
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In this regard, the Appellant bears the‘ burden of proof of demonstrating that the PUCO’s
decision is against the manifest weight of the evidence and is clearly unsupported by the
record.®? This burden is difficult to sustain and this Court has consistently found it proper to
defer to the PUCO in matters that require the PUCO’s expertise and discretion.”

Contrary to the Company’s assertions, the manifest weight of the evidence in this case
supports the Commission’s finding of “no risk” of shopping. Under the Joint Stipulation
approved by the Commission (CSP Supp. at 95) Eramet commits to have CSP supply its full
requirements, over the entire ten-year term of the agreement. The language that conveys this is
as follows: “Unless otherwise agreed by CSP and Eramet, CSP shall supply and deliver to
Eramet electric service having the same quality as service that CSP is obligated to provide to
Eramet under CSP’s GS-4 rate schedule and successors thereto. CSP shall supply and deliver
electricity in such amount as may be sufficient to meet Eramet’s full requirements and Eramet
shall consume and purchase such delivered supply to the same extent as would otherwise be the
case if Eramet were served by CSP under the otherwise applicable tariff and did not obtain
supply from a competitive retail electric service supplier.” (CSP Supp. at 72).

This language provides that CSP will be the exclusive supplier of service to Eramet. That
service is to be the same quality as provided currently under CSP Schedule GS-4 and is to be
sufficient to meet Eramet’s “full requirements.” Based on the evidence in the record in this case,
the Commission found that Eramet knowingly decided it would not shop for electric service in

exchange for securing a long-term power contract with CSP. (CSP Appx. at 37, 54). The

2pMonongahela Power Co. v. Pub. Util. Comm., 104 Ohio St. 3d 571, 2004-Ohio-6896, 820
N.E.2d 921, 429, quoting AT&T Communications of Ohio, Inc. v. Pub. Util. Comm. (2000), 88
Ohio St.3d 549, 555, 2000-Ohio-422, 423, 728 N.E.2d 371.

63 Gee Cincinnati Bell Tel, Co. v. Pub. Util. Comm. (2001), 92 Ohio St.3d 177, 179-180, 749
N.E.2d 262.
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Commission noted that Eramet witness Bjorklund testified that with the ten-year discounted
power contract with CSP, Eramet will not need to shop. (CSP Appx. at 37). In addition, the
Commission found that the Stipulation memorializes Eramet’s decision not to shop. The PUCO
acknowledged that access to and deployment of capital at Eramet’s Marietta facility are
predicated, in part, on Eramet’s success at securing a reliable supply of electricity at a reasonable
and predictable price. (CSP Appx. at 37). Shopping would not lead to predictability of price,
and Eramet indicated it is willing to forego the right to shop. The long-term contract assumes no
shopping, and nothing in the record contradicts this assumption. On rehearing, the Commission
reiterated its conclusions that, based on the evidence in the record, “Eramet will not need to
shop” and “should not be allowed to shop” for the term of CSP’s current ESP. (CSP Appx. at
54).

In the proceeding below, CSP’s witness, Mr. Baker failed to testify that the ten-year
Eramet contract establishes the POLR risks that CSP now insists exist. Hence, there is no
evidence in the record to support CSP’s factual assertion that Eramet could shop during the ESP
period, or that it would shop. Instead, the record establishes that Eramet made a decision not to
shop and that there is no risk of Eramet shopping.

While ignoring the record, CSP can cite only to “the potential of Eramet shopping
anytime during the full term of the contract.” (CSP Brief at 40). CSP appears to believe that the
contract must contain the magic words “exclusive” and “sole source” for it to be an exclusive
service arrangement. CSP fails to acknowledge the exclusive provider relationship established
under the stipulation, preferring to offer unsubstantiated claims that there is a shopping risk.

Moreover, what is conspicuously absent from the record, is any attempt by CSP to protect

itself from the risk of Eramet shopping. If CSP believed that the contract presented a significant
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risk of shopping, CSP could have proposed that the Commission modify the terms of the contract
to provide it protection. It did not.

CSP has thus failed to sustain the heavy burden of an appellant challenging a fact finding
of the PUCO on appeal. CSP’s Brief does not cite (o any affirmative record evidence to show
that the PUCO’s finding was against the manifest weight of the evidence. In fact, the record
evidence supports the opposite conclusion—that there is no risk of Eramet shopping during the
ESP period. Additionally, CSP has not shown how the PUCO’s finding shows misapprehension,
mistake, or willful misapprehension of duty. Accordingly, the Court should affirm the PUCO’s

order in this respect.

B. The PUCO’s Focus On Whether Eramet Can Shop During The Period Of
The ESP Is Appropriate Because That Is The Period During Which CSP’s
POLR Rates Are In Effect. CSP Has Failed To Prove This Amounts To
Misapprehension Or Mistake.

CSP asserts that regardless of the term of CSP’é ESP or whether its next SSO contains an
identical POLR charge, the period of time that is relevant to POLR risk is the term of the
contract with Eramet, which extends to the end of 2018. (CSP Brief at 40). CSP contends that
the Commission’s approach of considering just the ESP period is speculative and assumes away
CSP’s POLR charge after the first 26 months. (CSP Brief at 41). This appears to be CSP’s
attempt to argue that the Commission’s finding shows the misapprehension or mistake that is
required to overturn the PUCO’s factual determination that no POLR risk is present. CSP is
wrong.

CSP’s view contrasts sharply with the Commission’s view that Eramet’s ability to shop
is only relevant in the context of CSP’s existing POLR charge - something that may no longer be
applicable to CSP after the current ESP. (CSP Appx. at 37). If a competitive market for

supplying generation develops in the next two years, the PUCO may not approve a POLR charge
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in its next ESP case. Or the Commission may implement a “return at market price” option which
greatly mitigates any POLR risk. Further, where a state agency such as the Commission
employs its expertise involving highly specialized issues such as those involved in this case, this
Court should find such administrative action to be within the Commission’s “discretionary
purview.” Therefore, the Commission’s decision to only assess Eramet’s ability to shop during
the ESP (vs. the entire ten year period) is reasonable and appropriate, not against the manifest
weight of the evidence, and not an error by the Commission. Accordingly, CSP’s assertion that
the Commission erred by focusing on the ESP period in its determination of “no risk” should be

rejected.

C. CSP Has Not Demonstrated A Risk That Eramet Will Shop During The
Contract And Return To SSO Service. Thus It Has Failed To Show That
The Commission’s Finding Of Risk Is Manifestly Against The Weight Of The
Evidence.

CSP argues that there is a demonstrated risk that Eramet will shop and return to SSO
service based on the Commission’s jurisdiction regarding the reasonable arrangement under
statute and the terms of the contract. (CSP Brief at 37). This is an attempt by CSP to transform
an issue of fact - is there a risk of Eramet shopping - into an issue of law. It should be rejected.

The statutory jurisdiction of the Commission, under R.C. 4905.31(E), provides that a
schedule or reasonable arrangement approved by the Commission is “subject to change,
alteration or modification by the commission.” (CSP Appx. at 2). The contract itself also
acknowledges this fact when it declares that the Commission has continuing jurisdiction over the
arrangement and may modify or terminate the agreement for good cause. (CSP Supp. at 63-64.)

CSP further argues that the Commission’s Order adopting Eramet’s proposal provides that the

Commission could modify or terminate the arrangement in the event that Eramet fails to satisfy
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its commitments under the contract, or if reasonable progress toward those commitments has not
occurred, or for other good cause. (CSP Brief at 38-39) (CSP Appx. at 42).

1. The Commission’s jurisdiction does not establish a risk that Eramet
will shop and return to SSO service.

None of the sources of Commission jurisdiction over the contract produce the risk that
Eramet will shop and return to SSO service in this case. Indeed, the Commission in its Opinion
and Order noted that any modification to the reasonable arrangement would take place “only
after notice and an opportunity to be heard for any party affected by such modification, which
would also require our approval.” (CSP Appx. at 37). Thus, CSP would, as an affected party,
have the opportunity to be heard on the modifications, and could object to such modification or
termination. The Commission would be held to the standards prescribed in the statute, as well as
the enabling rules, and general rules with respect to PUCO orders—standards which are not
lightly met and do not permit arbitrary termination or modification of a reasonable arrangement
that would result in Eramet shopping. In addition, if the PUCO were to terminate the reasonable
arrangement, the PUCO could impose termination provisions on Eramet that protect CSP in the
event that CSP would have to serve Eramet at SSO rates, e.g., a condition that Eramet be charged
the higher of market rates or SSO tariffs upon termination of the reasonable arrangement.

In fact, the Commission has contemplated such a séenarlo_ in CSP’s ESP case for standard
service offer customers. The Commission stated: “[a]s noted by several intervenors and Staff,
the risk of returning customers may be mitigated, not eliminated, by requiring customers that
switch to an alternative supplier (either through a governmental aggregation or individual CRES
providers) to agree to return to market price, and pay market price, if they return to the electric

utility after taking service from a CRES provider, or for the remaining period of the ESP term or
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until the customer switches to another alternative supplier. In exchange for this commitment,
those customers shall avoid paying the POLR charge.” (CSP Appx. at 133).

Further, as a practical matter, the risk that Eramet will shop as a result of a Commission
action is minimal. For instance, in the event that the Commission determines to amend or
modify the reasonable arrangement because Eramet has not lived up to its commitments, the
PUCO would likely increase the rates Eramet would pay under the reasonable arrangement. One
would expect that, as well, the PUCO would look to impose additional conditions on Eramet that
could protect CSP in the event that Eramet seeks to end the exclusive arrangement. Certainly,
CSP could weigh in on the amendment or modification to protect its interests.

2. Since Eramet cannot unilaterally terminate the contract, the contract

does not establish a risk that Eramet will shop and return to SSO
service.

~ In its Proposition of Law No. 111, CSP claims that specific contract provisions create risk
that Eramet will shop because the provisions allow early termination of the contract by either
party. The provisions CSP points to as establishing the risk that Eramet will shop are in Article 6
which states: “This Contract shall not be cancelled without the prior written consent of the
Commission. Notwithstanding the foregoing, the partics agree that each of the following events
shall individually constitute a breach of this Contract that allows the Company the right to cancel
without liability to the Customer all or any part of this Contract and/or pursue any further
remedies available at law or in equity: (1) the Commission determines the Customer fails to
comply with the Section IV. (E) of the Stipulation and Recommendation as modified and
approved by the Commission in Case No. 09-516-EL-AEC on October 15, 2009; or (2)
Customer assigns this Contract or any part hereof without obtaining the proper consexnt as
provided in paragraph two above; or (3) Customer becomes insolvent or makes a general

assignment for the benefit of creditors or admits in writing its inability to pay debts as they
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mature or if a trustee or receiver of Customer or of any substantial part of Customer’s assets is
appointed by any court or proceedings instituted under any provisions of the Federal Bankruptcy
Code or any state insolvency law by or against Customer are acquiesced in or are not dismissed
within thirty (30) days or result in an adjudication in bankruptcy or insolvency.” (CSP Supp. at
62).

Rased on Article 6, CSP asserts, “Either party may terminate if there is a default by the
other party.” (CSP Bricf at 38). CSP alleges that Article 6 provides several opportunities for
Eramet to terminate the contract, if it desires. (CSP Brief at 38). CSP contends that the most
obvious contract “off ramp” for Eramet relates to the commitments contained in Exhibit A to the
contract. (CSP Brief at 38). Those commitments include capital investment in Eramet’s current
manufacturing operations of at least $20 million by 2011 and an additional $20 million by 2014.
(CSP Brief at 38) (CSP Supp. at 76). Thus, CSP asserts that “it would be completely within
Eramet’s control to fail to meet one of these commitments” and easy for its management (o
justify. (CSP Brief at 39). CSP argues that this scenario demonstrates that the Commission’s
finding of “no risk” is against the manifest weight of the evidence.

The Court should reject this argument because CSP’s assertion that either party may
terminate the contract under Article 6 is false. Article 6 allows only “the Company [i.e., CSP]
the right to cancel without liability to the Customer all or any part of this Contract and/or pursue
any further remedies available at law or in equity,” and only lists events that pertain to a defanlt
by “the Customer,” i.e., Eramet. (CSP Supp. at 62). Should Eramet default, it cannot
unilaterally terminate the contract. Neither would the contract automatically terminate. Rather,
CSP would have the right to cancel “all or any part of the contract, and has several options as to

which remedy, “in law or equity,” to pursue. Thus, CSP’s assertions are incorrect and its

42



argument is unfounded. Further, Article 6 specifically provides, “[t]his Contract shall not be
cancelled without the prior wriiten consent of the Commission.” Thus, CSP’s assertion that the
language in Article 6 “undercuts the Commission’s conclusion that there is no risk that Eramet
will shop™ is baseless.

Even assuming that the language of the contract allows Eramet to terminate the contract,
CSP’s argument that there is a shopping risk ignores the prefatory language under the exclusive
supply provision which begins with “Unless otherwise agreed by CSP and Eramet.” This phrase
means that CSP will be the exclusive supplier of Eramet’s full requirements, unless both CSP
and Eramet agree otherwise, and get the Commission to approve it. Thus, even if Eramet wants
{o shop, it will nonetheless be held to CSP serving it as the exclusive supplier unless CSP

relinquishes the right and the PUCO approves such action.

PROPOSITION OF LAW 5

A reviewing Court cannot add matter to the record before it, which was not part of the
trial court’s proceedings, and then decide the appeal on the basis of the new matter.*

R.C. 4903.21 defines the “transcript” that ﬂle Commission must trapsmit to the Court,
under S.Ct.Prac.R. 5.5, when served with a notice of appeal. (OCC Appx. 3) The transcript is
limited to the “journal entries, the original papers or transcripts thereof, and a certified transcript
of all evidence adduced upon the hearing before the commission in the proceeding complained
of*** > The transcript submitted to the Clerk of the Supreme Court becomes the “record” of the

PUCO proceeding, which the Court then utilizes in reviewing the appeal from the PUCO. Under

% State of Ohio v. Ishmail (1978), 54 Ohio St.2d 402, 8 0.0.3d 405, 377 N.E.2d 500, syllabus
q1.
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S.Ct.Prac.R. 5.5, the record on appeal relates back to the “transcript” defined under R.C.
4903.21. The transcript is thus confined to the evidence adduced at the PUCO hearing.

Yet, the Company in its merit brief seeks to present certain information to the Court that
was not part of the record in the PUCO proceeding being appealed. It was not relied upon by the
PUCO in reaching the decision the Company is appealing. Nor was the information part of the
evidence adduced at the hearing.

Specifically, the Company introduces information on the impact on the competitive
electric market of CSP exclusively serving Eramet. CSP alleges that Eramet’s “substantial
power requirement” is equal to supplying up to 58,000 households and is “extremely significant
and potentially harmful to the enhancement of retail electric competition in Ohio.” (CSP Brief at
2). CSP uses this information to substantiate its claim that “[p]Jrohibiting shopping for such
significant electric load is a major constraint on the competitive generation market in Ohio for
nearly ten years.” (CSP Brief at 35). CSP also conveys to the Court other extra-record
information when it claims that it was named in the top-ten list of utilities in ecopomic
development by Site Selection magazine. (CSP Brief at 4). This information is not in the record
and is not relevant to the issues presented in this appeal.

Because all of this information was never part of the record in the proceeding on appeal,
this Court should not consider it.*> This Court has held that a reviewing court cannot add matter

1o the record before it which was not part of the trial court’s proceedings, and then decide the

65 [d.; North v. Beightler, 112 Ohio St.3d 122, 2006-Ohio-6515, 97, 858 N.E.2d 386,387; Hardy
v. McFaul, 103 Ohio St.3d 408, 410, 2004 Ohio 5467, 49, 816 N.E.2d 248, 250.
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appeal on the basis of the new matter.” In State of Ohio v. Ishmail® this Court was faced with
reviewing a court of appeals decision that considered information (transcripts) that were not
taken into account at the trial court level. The role of a reviewing court is to assess errors of the
trial court and such a review “should be limited to what transpired in the trial court, as reflected
by the record made in the procee::lings”68 this Court opined. The transcripts were not part of the
trial court’s record transmitted to the court of appeals. Thus, it was prejudicial error for the
reviewing court to add the transcripts to the record before it and to render its decision based on
those transcripts.69

The Court’s reasoning in State of Ohio v. Ishmail is equally applicable here. Like the
transcripts that were not part of thle trial court’s review, the information in CSP’s merit brief was
not part of the PUCO’s review. The Court’s review of the PUCO proceeding must be limited to
that which transpired below, like this Court found in State of Ohio v. Ishmail.

Allowing the Companies to bootstrap into the appeal information that was not part of the
record below is also contrary to the provisions of the Revised Code that clearly restrict the scope
of the record. Moreover, Appellees who have not been able to challenge the information will be
prejudiced if Appellants can use this information on brief to support their arguments. It should

be struck from the Appellant’s merit brief.

% State of Ohio v. Ishmail, 54 Ohio St. 2d at 402, 377 N.E.2d at 500. Accord State v. Coleman
(1999), 85 Ohio St.3d 129, 133, 707 N.E.2d 476, 483 (Court would not consider materials that
were not evidence before the trial court and not in the record on appeal, finding that a reviewing
court cannot add matter to the record before it that was not part of the trial court’s proceedings).

57 State of Ohio v. Ishmail, 54 Ohio St.2d at 402, 377 N.E.2d at 500.
8 State of Ohio v. Ishmail, 54 Ohio St.2d at 406, 377 N.E.2d at 501.

69 See Swetland Co. v. Evatt (1941), 139 Ohio St. 6, 16,21 0.0. 511, 37 N.E.2d 601, 606,
finding that “{iJt should need no citation of authority to convince that this court will not go
outside of the record in consideration of facts in appealed causes.”
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V. CONCLUSION

Under R.C. 4905.31, the Commission has plenary authority over reasonable arrangements
entered into between a mercantile customer and an electric distribution utility. The Commission
may change, alter, or modify every reasonable arrangement. No reasonable arrangement is
lawful unless it is approved by the Commission. As part of the Commission’s duties under R.C.
4905.31, it must review the “costs incurred” and the “revenue foregone” in conjunction with a
reasonable arrangement. It has the authority and duty to determine whether the arrangement is in
the public interest, and if it is not, it must modify the arrangement accordingly.

The Commission in the proceeding below reviewed the Eramet arrangement and
determined that a number of modifications were needed before the arrangement could be
approved. Its approach presented a balanced solution between all of the interested parties—the
customers (including residential customers) funding the discounted rates, the customer (Eramet)
seeking discounted rates, and the utility providing service. Moreover, the PUCOQ’s approach was
tailored to encourage capital investment in Eramet’s Marietta facility to retain 200 jobs in
southeastern Ohio that Framet alleged were in jeopardy without discounted electric rates.

The Commission’s solution was to approve, with modifications, the reasonable
arrangement whereby CSP was to become the exclusive supplier to Eramet for the next ten years.
The PUCO permitted CSP to collect the discount from its other customers. CSP did so and
received authority to collect 100% of the discount in the rates for services provided to Eramet.
The PUCQ, however, ordered the costs of the discount to be mitigated. Customers funding the
discount were to be credited with provider of last resort revenues collected from Eramet. Indeed

the Commission found that under the exclusive arrangement between Eramet and CSP, there was
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no risk that Eramet would shop, and thus no need to compensate CSP for a risk it would not
incur and POLR services it would not be providing.

The Company has failed to show that the Commission’s actions were unlawful. The
Commission has full authority under R.C. 4905.31 to consider “costs incurred” and to offset
“revenue foregone” by costs avoided by the utility. Here there will be no costs incurred for
POLR services because Eramet cannot shop under the exclusive contract. Rather, there will be
avoided costs for CSP, which may properly be offset against “revenue foregone.” Additionally,
the PUCO found that permitting the reasonable arrangement to go forward is consistent with
numerous policy mandates of R.C. 4928.02, including customer choice, regulatory flexibility,
and facilitating Ohio’s competitiveness in the global economy.

CSP has failed as well to show that these Commission’s actions were unreasonable. In
seeking to overturn the Commission on factual findings, the Company bears a heavy burden. It
has not sustained this burden. The Company has not shown that the Commission’s Order shows
misapprehension, mistake, or willful disregard of duty.

The Court should affirm the Commission’s solution to sustain jobs in Ohio, which
included the PUCO recognizing the resources of other customers to subsidize discounted rates
are not unlimited. CSP has been held harmless—it is collecting 100% of the revenues for
services provided to Eramet. But CSP wants more. It seeks to line its pockets, at customers’
expense, with additional POLR revenues—revenucs that it would have received if it had to
provide POLR services and had to incur POLR risk under this reasonable arrangement. The
PUCO ruled, however, that CSP did not have to provide POLR service and had no POLR risk

under the ten-year arrangement.
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CSP’s quest to squeeze more revenues from its customers for service it is not providing

should be denied. Accordingly, CSP’s appeal should be rejected. This Court should affirm the

PUCO’s ruling and ensure that Ohio customers have the rate protections intended by the General

Assembly—which include ensuring that reasonably priced retail electric service is available to

CONSUMCErs.
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Lawrrier - ORC - 4903.09 Written opinions filed by coramission in all contested cases, Page l of |

4903.09 Written opinions filed by commission in all
contested cases.

in all contested cases heard by the public utflitles commission, a complete record of ali of the
proceedings shall-be made, including a transcript of all testimony and of all exhibits, and the
comimissfon shall Rle, with the records of such cases, findings of Fact and written opinlons setting forth
the reasons prompting the decisions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953

http://codes.obio. gov/iore/4903.09 2222010
0006001



Lawnier - UL - 490310 Applicahion for rehednng, Page 1 of 1

4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance in person or by counsal in the proceading may apply for a rehearing in respect to any
matters determined in the proceeding. Such appilication shall be filed within thirty days after the entry
of the order upon the journal of the commission. Notwithstanding the preceding paragraph, in any
uncontested proceeding or, by leave of the commission first had In any other proceeding, any affected

person, firm, or corporation may make an appilcation for a rehearing within thirty days after the entry--

of any final order upon the journal of the commission. Leave to file an application for rehearing shall
not be granted to any person, firm, or ctorporation who did not enter an appearance in the proceeding
uniless the commission first finds:

(A} The applicant’s fallure to enter an appearance prior to the entry upon the joumal of the
comimission of the order complained of was dus to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding. Every applicant
for rehearing or for leave to file an application for reheating shall give due notice of the fiting of such
application to all parties who have entered an appearance in the proceeding in the manner and form
prescribed by the commission. Such application shall be in writing and shall set forth specifically the
ground or grounds on which the applicant considers the order to be unreasonable or unlawful. No party
shall in any court urge or rely on any ground for reversal, vacatlon, or modification not s¢ set forth in
the application. Where such application for rehearing has been filed before the effactive date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise ordersd by
the commission, shall be postponed or stayed pending disposition of the matter by the commission or
by oparation of law. In alf cther cases the making of such an application shali not excuse any person
from complying with the order, or operate to stay or postpone the enforcement thereof, without-d
spedal order of the commission. Whete such application for rehearing haz been filed, the commission: .
may grant and hold such rehearing on the matter specified in such application, if in its judgment
sufficient reason therefor is made to appear. Notice of such rehearing shail be given by regular mail to
ali parties who have entered an appearance in the proceeding. If the cormmission dges not grant or
deny such application for rehearing within thirty days from the date of filing thereof, it is denied by
operation of law. If the commission grants such rehearing, it shall specify in the notice of such granting
the purpese for which it is granted. The commission shall also specify the scope of the additional
evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable dillgence, couid have been offered upon the ortginal hearing. If, after such rehearing, the
corrgnission is of the opinion that the original order or any part thereof is in any respect unjust or
unwarranted, or should be changed, the commission may abrogate or modify theisame; otherwise. -

such order shall be.affirmed. An order made after such rehearing, abrogating or modifying the originalui:~ «-
order, shafl have the same effect as an original order, but shall not affect any right or the enforcement - -

of any right arising from or by virtue of the original order prior to the receipt of notice by the affected
party of the fillng of the application for rehearing, No cause of action arising out of any order of the
commission, other than In suppart of the order, shall accrue in any court to any person, firm, or
corporation unless such person, firm, or corporation has made a proper application to the commission
for a rehearing.

Effective Date: 09-29-1c97

http//codes.ohio.gov/orc/4903.10 oeRe o
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4903.21 Transcript.

Upon service or walver of the notice of appeal as provided in section 4903.13 of the Revised Code, the
public utilities commission shall forthwith transmit to the clerk of the supreme court, a transcript of the
journal entries, the original papers or transcripts thereof, and a certified transcript of aft evidence
adduced upon the hearing before the commission in the proceeding comptained of, which documents
shall be filed in said court.

Effective Date: 10-01-1953

http://codes.ohto.gov/ore/4903.21 0%999;201 0



Lawrtter - ORC - 4905.22 Service and facilities required - unreasonable charge prohibited.  Page 1 of 1

4905.22 Service and facilities required - unreasonable
charge prohibited.

Every public utility shail furnish necessary and adequate service and facilities, and every public utility
shall furnish and provide with respect to #ts business such instrumentalities and facilities, as are
adequate and in all respects just and reasonable. All charges made or demanded for any service
rendered, or to he rendered, shall be just, reasonable, and not more than the charges aliowed by law
or by order of the public utilities commission, and no unjust or unreasonable charge shall be made or
demanded for, or in connection with, any service, or in excess of that allowed by faw or by order of the
commission.

Effectiva Date: 10-01-1953

http:#/codes.ohio.goviorc/4905.22 2%616% 146



Lawriter - ORC - 4905.33 Rebates, special rates, and free service prohibited. Page 1 of 1

4905.33 Rebates, speciai rates, and free service
prohibited.

{A} No public utifity shall directly or Indirectly, or by any spedial rate, rebate, drawback, or other devica
or method, charge, demand, collect, or receive from any person, firm, or corporation a greater or
lesser compengation for any services rendered, or 10 be rendered, except as provided in Chapters
4901., 4903., 4905., 4907., 4909,, 4921., and 4923, of the Revised Code, than it charges, demands,
collects, or receives from any other person, firm, or corporation for doing a like and conternporaneous
service under substantially the same clircumstances and conditions.

{B} No public utility shall furnish free service or service for less than actual cost for the purpose of
destroying competition,

. Effective Date: 01-01-2001

http //codes.chio.gov/orc/4905.33 ' 2/22/2010
000005
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4905.35 Prohibiting discrimination.

(A} No public utility shali make or give any undue or unreasonable preference or advantage to any
person, firm, corporation, or locality, or subject any person, firm, corporation, or locality to any undue
or unreasonable prejudice or disadvantage.

{BX1) A natural gas company that is a public utility shall offer its regulsted semces or gouds to all
similarty situated consumers, including persons with which it is affiliated or which it contmls under
comparable terms and conditions.

{2} A natural gas company that is a public utility and that offers to a consumer a bundled service that
includes both reguiated and unregulated servicas or goods shail offer, on an unbundled basis, to that
sama consumer the regulated services or goods that would have been part of the bundled service,
Those requiated services or goods shall be of the same quality as or better quality than, and shall be
offerad at the same price as or a better price than aml under the same terms and conditions as or
better ternis and conditfons than, they would have been had they been part of the company s bundied
sarvice,

{3) No natural gas company that is & public utifity shall condition or limit the availability of any
requlated services or goods, or condition the avallability of a discounted rate or improved guality,
price, term, or condition far any regulated services or gaods, on the basis of the identity of the supplier
of any other services or goods or on the purchase of any unregulated services ar goods from the
COMpPsnY.

Effective Date: §09-17-1996

http://codes.ohio.gov/ore/4905 .35 2/22/2010
000006
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4901:1-38-01 Definitions.

(A) “Affidavit” means a written declaration made under vath before a notary public or other authorized
officer.

(B} *Commission” means the public utilities commission of Ohio.

(C) “Deita revenue” means the deviation resulting from the difference in rate levels between the
otherwise applicable rate schedule and the result of any reasonable arrangement approved by the
COmmission.

{D} “Electric utility” shall have the meaning set forth in division (A){11) of section 4928.03 of the
Revised Code. :

{E) “Energy efficiency production facilities” means any customer that manufactures or assembles
products that promote the more efficlent use of energy (i.e., Increase the ratio of energy end use
services (i.e., heat, |lght, and drlve power) derived from a device or process to energy inputs
necessary to derve such end use services as compared with other devices or processes that are
commaonly instailed to derive the same energy.use services); or, any customer that manufactures, .
assembies or distributas products that are used in the production of clean, renawable energy.

{Fy “Mercantile customer” shall have the meaning set forth in division (A)(19) of section 4928.01 of the
Revised Code.

{(G) “Nonfirm electric service” means electric service provided pursuant to a schedule filed under
section 4905.30 or 4928.141 of the Revised Code, or pursuant to an arrangement under section
4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the
customer to curtall or Interrupt electric usade during nonemergency clrcumstances upon notification by
the electric utility. )

{H) “*Staff” means the staff of the commission ar its authorized representative.
Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authonty: 4905.04, 4905.06

Rule Amplifies: 4505.31, 4928.02

hftp://codes.ohio.gov/oac/4901 %3 A 1-38-01 212372010
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4901:1-38-08 Revenue recovery.

(A) Each electric utility that is serving customers pursuant to approved reasonable armngemertts, may
apply for a rider for the recovery of certain costs associated with its delta revenue for serving those
customers pursuant to reasonable arrangements in accardance with the following:

{1} The approvatl of the request for révanue recovery, including the level of such recovery, shall be at
the commission’s discretion. N o ' S o ' '

{2) The electric utility may request recovery of direct incremental administrative costs related to the
programs as part of the rider. Such cost recavery shall be subject to audit, review, and approvat by the
commission.

{3) For reasonable arrangements in which incantives are given based upon cost savings to the electric
utHity (including, but not limited to, nonfirm arrangements, on/off peak pricing, seasonal rates, tima-of
-day rates, real-time-pricing rates), the cost savings shall be an offset to the recovery of the delta
revenues.

{4) The amount of the revenue recovery rider shail be spread to.all customers in proportion to the
current revenue distribution betwean and among classes, subject to change, alteration, or madification
by the commission, The electric utility shall file the projected impact of the proposed rider on all
customners, by customer class.

(3) The rider shait be updated and reconcited, by application to the commission, semiannuaily. Ali data
submitted in support of the rider update is subject to commission review and audit.

(B) If it appears to the commission that the proposals in the application may be unjust and
unreasonable, the comission shall set the matter for hearing.

(1) At such hearing, the burden of proof fo show that the revenue recovery rider proposal in the
apptication is just and reasonable shall be upon the elactric ufility.

{2} The revenue recovery rider shall be subject to change, alteration, or modification by the
COMIMISSIon.

(3} The staff shall have access to all customer and electric utitity information related to service
provided pursuant to the reasonable arrangements that created the delta revenue triggering the
slectric utility’s application to recover the costs associated with said delta revenue.

()} Affected parties may file a motion to intervene and file comments and objections to any application
filed under this rule within twenty days of the date of the flling of the application.

Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013
Promulgated Under: 111.15

Statutory Authority: 4805.04, 4905.06

Rute Amplifies: 4905.31, 4928.02

htp://codes.ohio.gov/oac/4901%3A1-38-08 21222010
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{127th General Assenbl
mendod L Mamber 221)

AN ACT

To amend sections 4905.31, 4928.01, 4928.02, 4928.05,
4078.09, 4928.14, 4978.17, 4928.20, 4928.31, 4928.34,
492835, 4928.61, 4928.67, 4929.01, and 4929.02; w0
enact sections 9.835, 3318112, 4928.141, 4928.142,
4978 143, 4928.144, 4928145, 4928.146, 4928.151,
492824, 4928.621, 4928.64, 4928.65, 4928.66, 4928.68,
4928.69, and 4929.051; and to repeal sections 4928 41,
4928.42, 4928.431, and 4928.44 of the Revised Code to
revise state energy policy to address electric service price
reguiation, establish altemative energy benchmarks for
electric distribution utilities and electric services
companies, provide for the use of renewable energy
credits, establish energy efficiency standards for electric '
disteibution utilities, require greemhouse gas emission
reporting and carbon dioxide control planning for
utility-owned generating facilities, authorize energy price
risk management contracts, and authorize for natursl gas
utilities revenue decoupling related to energy
conservation and efficiency.

‘Be it enacted by the General Assembly of the State of Ohio:

SeeTion 1. That sections 4905.31, 4928.01, 4928.02, 4928.05, 4928.09,
4928.14, 4928.17, 4928.20, 4928.31, 4928 34 492815, 4928.61, 4928.67,
4929.01, and 4929.02 be amended and sections 9.835, 3318.112, 4078141,
49728.142, 4928.143, 4528.144, 4928.145, 40728.146, 4928.151, 492824,
4928 621, 4928.64, 4928.65, 4928.66, 4928.68, 4928 69, and 4929051 of
the Revised Cade be enacted to read as follows:
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Sec. 4905.31, Except-is ricind-in-seetion T
Eade, Chapters 4901., 49&3 4905 4907 4909 4921 emi 4923 ,_m
4998, and 4926 of the Rev:sed Code do not prohibit a pubilc utility from
filing a schedule or gstablishing or entering into any reasonable arrangement
with another puhhc unhty or wﬂh W&f its cuswmers. cousumcrs,

prcmdsng for h shatuttiy. o auether
{A} The division or dlsmbutzon of its surplus profits;
{B) A sliding scale of charges, including variations in rates based upon

thy-Stpuiated s;ipgm variations in cost as provided in the schedule or
arrangements

- (Cy A minimum charge for service to be rendered unless such minimurn
- charge-is- made-or-prohibited by the terms- of the franchise; grant,or - - v o o
ordinance under which such public utility is operated;

(D} A classification of service based upon the quantity used, the time
when used, the purpose for which used, the duration of use, and any other
reasonable consideration;

(E) Any other fmancial device that may be pmctwabie or adv&ntageeus
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mandaie,
Hsz sncb mﬂw axrangmesz. shidis in e
pe-de lslawﬁdtmiess;t:sﬁledmthmd

Every such public utility is required to conform its schedules of rates,
tolls, and charges to such amangement, sliding scale, classification, or other
device, and whete variable rates are provided for in any such schedule or
arrangement, the cost data or factors upon which such rates are baged and
fixed shall be filed with the commission in sux:h fnnn and a such tzmes as

: shall be umie: the supervsaion

modification by the commission.

Sec. 4928.01. {A) As used in this chapter:

{1) "Ancillery service” means any function pecessary o the provision of
electric transmission or distribution service to a retail customer and includes,
but is not limited to, scheduling, systemn controf, and dispatch services:
reactive supply from generation resources and veltage comtrol service;
reactive supply from transmission resources service; regulation service;
frequency response service; energy imbalance service; operafing
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reserve-spinning reserve service; operating reserve-supplemental resetve
service; joad following; back-up supply service; real-power loss
replacement service; dynamic scheduling; system black start capability; and
network stability service.

(2) "Billing and collection agent” means a fully independent agent, not
affiliated with or otherwise controfled by an electric utility, electric services
company, electric cooperative, or govemmental aggregator subject to
certification under section 4928.08 of the Revised Code, to the extent that
the agent is under contract with such utility, company, cooperative, or
aggregator solely to provide billing and collection for retail electric service
on behalf of the utiiity company, cooperalive, or aggregator.

{3} “Certified territory™ means the certified territory established for an
ekectm: supghe: under sectmns 4933 81 w0 4933 !}9 of the Revised Code as

(4) “C{;mpentwe n:tali eiech‘:c service” means a campmm of retail
electric service that is competitive as provided under division (B} of this
section,

(5) "Electric cooperative” means 2 not-for-profit electric light company
that both is or has been financed in whole or in part under the "Ruoral
Electrification Act of 1936, 49 Stat. 1363, 7 U.S.C. 901, and owns or
operates facilities in this state to generate, transmit, or distribute electricity,
or a not-for-profit successor of such company.

{6} "Electric distribution utility” means an electric utility that supplies at
least retail electric distribution service,

{7} "Electric light company” has the same meaning as in section 4905.03
of the Revised Code and includes an electric services company, but excludes
any self-generator to the extent that it consumes electricity it so produces er
w~the-e§tent~tt, selis ﬂug_ﬁgm;sm: for resale Wmﬂ

8 *Electric load center” has the same meaning as in section 4933.81 of
the Revised Code.

(‘9}'”&2@&10”%%66!11}3&1?” MMEW]!@tWM‘!S oo

engaged on a for-profit or not-for-profit basis in the business of supplying or
arranging for the supply of only a competitive retai! electric service in this
state. "Electric services company” includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator, or billing
and collection agent,

(10} "Electric supplier” has the same meaning as in section 4933.81 of
the Revised Code.

000015
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(L1} “Eleciric utility" means an electric light company that has 2
certified territory and is engaged on a for-profit basis gither in the business
of supplying & noncompetitive retail electric service in this state of in the
businesses of supplying both a noncompetitive and a competitive retail
electric service in this state. "Electric utility” excludes 2 municipal electric
utility or a billing and collection agent.

(12) "Firm electric service” means electric service other than nonfinm
electric service.

{13} "Governmental aggregaior” means 3 legislative autherity of a
municipal corporation, a board of township trustees, or a board of county
commissioners acting as an aggregator for the provision of a competitive
retait electric service under authority conferred under section 4928.20 of the
Revised Code.

{14 A person acts "knowingly,” regardless of the person’s purpose,
when the person is aware that the person’s conduct will probably cause a
certain result or will probably be of a certzin nmature. A person has
knowledge of circumstances when the person is aware that such
circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency
programs provided through electric utility rates” means the ievel of funds
specifically included in an electric utility's rates on October 5, 1999,
pursuant to an order of the public utilitics commission issued under Chapter
4905. or 4909. of the Revised Code and in effect on October 4, 1999, for the
purpose of improving the energy efficiency of housing for the utility's
low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a
stipuiation or contract.

(16) "Low-income eustomer assistance programs” means the percentage
of income payment plan program, the home energy assistance program, the
home weatherization assistance program, and the targeted energy efficiency

and weatherization program.

. ,."ti.?}__ﬁmwm pe,ﬁodllw f{,t—- e ﬁmlﬁ]iv.mﬁﬁ_‘ P RS RO RSO

period of time beginning on the starting date of competitive retail electric
service and ending on the applicable date for that utility as specified in
section 492840 of the Revised Code, irrespective of whether the utility
applies to receive transition revenues under this chapter.

(18) "Market power” means the ability to impose on customers 2
sustained price for a product or service above the price that would prevail in
2 competitive market.

(19} "Mercantilc eemmereial customer” means a commmercial or
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industrial costomer if the electricity consumed is for nonresidential use and
the customer consumes more thart seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one
Of more states.

(20) "Municipal electric wtility" means a municipal corporation that
owns or operates facilities to generate, fransmit, or distribute electricity.

{21) ™Noncompetitive retail electric service” means 2 component of
retail electric service that is noncompetitive as provided under divigion (B)
of this section.

{22) "Nonfirm electric service” means electric service provided pursuant
to a schedule filed under section 4905.30 of the Revised Code or pursuant to
an arrangement under section 4905.31 of the Revised Code, which schedule
or arrangement includes conditions that may require the customer (o curtail
or interrupt elechic usage during nonemergency cicumstances upon
notification by an electric utility.

{23) "Percentage of income payment plan arrears” means funds cligible
for collection through the percentage of income payment plan rider, but
uncollected as of July 1, 2000.

{24) "Person” has the same meaning as in section 1.5% of the Revised
Caode.

(25) "Advanced energy project” means any technologies, products,
activities, or management practices or strategies that facilitate the generation
or use of electricity and that reduce or support the reduction of energy
consumption or support the production of clean, renewable energy for
industrial, distribution, commercial, institational, governmental, resesrch,
not-for-profit, or residential energy users-Sueh-energy-ineludes, including,
but s not limited 10, ¥ id-power-FoatRernat -COePEY-- SRR tHETN-eRerg

PR,
:

B

{26) "Regulatory assets” means the unamortized net regulatory assets
that are capitalized or deferred on the regulatory books of the electric utility,
pursuant to zn order or practice of the public utilities commission of
pursuant to generally accepted accounting principles as a result of a prior
comimission rate-making decision, and that would otherwise have been
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charged to expense zs incurred or would not have been capitalized or
otherwise deferred for future regulatory consideration absent commission
action. "Regulatory asseis™ includes, but is not limited to, all defetred
dernand-side management costs; ali deferred percentage of income payment
plan arrears; post-in-service capitalized charges and assets recognized in
conmection with statement of finamcial accounting standards no. 109
(receivables from customers for income taxes) future nuciesr
decommissioning costs and fuel disposal costs as those costs have been
determined by the commission in the electric utility’s most recent rate or
accounting application proceeding addressing such costs; the undepreciated
costs of safety and radiation control equipment on nuclear generating plants
owned or leased by an electric wiility; and fuel costs currently deferred
pursuant to the terms of one or more settiement agreements approved by the
comrmission.

{27) "Retail electric service” means any sexvice involved in supplying or
arranging for the supply of electricity to ultimate consumers in this siate,
from the point of generation to the point of consumption. For the purposes
of this chapter, retail electric service includes ong or more of te following
"service components': generation service, aggregation service, power
marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and
collection service,

ki

Q03(28) "Starting date of competitive retail electric service" means
Jannary i,ZOﬂl, pept-ga-nrovided-in-dividion of-this-seetien
38)(29) “Cusiomer-generator” means a user of a net melering system.
“Net metering” means measaring the difference in an
applicable billing period between the electricity supplied by an electric

_service provider and the electricity gencrated by a customer-generator thatis

" Fed Back to the elechic service providér.

3331) "Net metering system"” means a facility for the production of
electrical energy that does all of the following:

{3} Uses as its fuel either solar, wind, biomass, fandfill gas, or
hydropower, or uses a microturbine or a fuel ceil;

{b) 13 located on a customer-generator's premises;

(c) Operates in paratlel with the electric wtility's transmission and
distribution facilities;

{d) Is intended primarily to offset part or ail of the customer-generator's
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requirements for electricity,

£33 "Self—genamtor" means an entity in this state that owns or hosts
i an electric generation facility that produces electricity

primarily for the mmzfs c(msumpttou and timt may provide any such excess

glectricity to rew G : 5 apother entify, whether the

faeahty is mstaiiedoropemtedbyﬁaeownewrby anaynttmderaconfxm
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(B) For the purposes of this chapter, a retail electric service component
shall be deemed a competitive retail electric service if the service
component is competitive pursuant to a declaration by a provision of the
Revised Code or pursuant to an order of the public utilities commission
suthorized under division (A} of section 4928.04 of the Revised Code.
Otherwise, the service component shall be deemed a noncompetitive retail
electric service.

" Sec. 4928.02. It is the policy of
6is Stats begmmig ot the-sEAEd

{A) Ensure avaihiﬁty o consumers of adequate, reliabi‘ safé,

efficient, nondiscriminatory, and ressonably priced retail electric service;
(B) Ensure the availability of unbundled and comparable retail electric
service that provides consumers with the supplier, price, terms, conditions,
and quality options they elect to meet their respective needs;
(C) Ensure diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers and by encouraging the development of distributed and small
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generation facilities;
(D} Encourage mnmzatmn and markst access f“or cust-eﬁ‘ecuve snppiy—

(E}Em:outage -ei‘fectwe and efficient access to information
regarding the cmemixm of the transmission and distribution systems of
electric ut:l:{ws in ordcr to pmmote hnth eﬁacnve customer choice of :etax!

the continuing emergence of competitive electricity
markets through the development and implementation of flexible regulatory
treatent;

(»G}{t{} Ensure effective competition in the provision of retail electric
service Dby avoiding anticompetitive subsidies flowing from a
noncompetitive retail electric service to a competitive retail electric service
or lo 8 pmduct or setvtce mher than retaai elecmc serwee, aad vn:e w:tsa,

(-H)ﬂ) Ensszre clectnc serv:ce consumers protection against
um'easonabie saics pracuces, mm’ket deﬁczenc:es. and mark:et power;

B gﬁ) Facihtate ti:c state seffectﬁ*ems:; in the global economy.
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Sec. 4928.05. {A)(1) On and after the starting date of competitive retail
electric service, a competitive retail electric service supplied by an electric
utility or electric services company shall not be subject to supervision and
regulation by a municipal corporation under Chapter 743. of the Revised
Code or by the public utilities commission under Chapters 4901. 10 4909.,
4933, 4935., and 4963, of the Revised Code, except seetiom seclions
4905.10 gnd 4905.31, division (B) of section 4905.33, and sections 4905.35
and 4933.81 to 4933.90; except sections 49035.06, 4935.03, 4963.40, and
4963.41 of the Revised Code only to the extent related to service reliability
and public safety; and except as otherwise provided in this chapter. The
commission's authority to enforce those excepted provisions with respect to
a competitive retail electric service shall be such authority as is provided for
their enforcement under Chapters 4901. to 4909, 4933, 4935, and 4963. of
the Revised Code and this chapter. Nothing in this division shall be

; A i G COIRITRSION S SRy

ORSUeq 10 UL T COIRII

On and after the starting date of competitive retail electric service, a
competitive retail electric service supplied by an electric cooperative shati
not be subject to supervision and regulation by the commission under
Chapters 4901, to 4909., 4933, 4935, and 4963. of the Revised Code,
except as otherwise expressly provided in sections 4928.01 1o 4928.10 and
4928.16 of the Revised Code.

{2) On and after the starting date of competitive retail electric service, a
poncompetitive retnil electric service supplied by an electric utility shali be
subject to supervision and regulation by the commission under Chapters
4901. to 4909., 4933, 4935, and 4963. of the Revised Code and this
chapter, to the extent that authority is not preempted by federal law. The
commission’s authority to enforce those provisions with respect to a

noncompetitive retail eleciric service shall be theé authonty provided uider

those chapters and this chapter, to the extent the authonty
by federal law. vithstanding Chapters 4 and 49

381138

is not preempted
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The commission shall exercise its jurisdiction with respect to the
delivery of electricity by an electric utility in this state on or after the
starting date of competitive retail electric service so as o ensure that no
aspect of the defivery of electricity by the utility to consumers in thig state
that consists of 2 noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail clectric service
supplied by an electric cooperative shall not be subject to supervision and
regulation by the commission under Chapters 4901. to 4909., 4933, 4935.,
and 4963. of the Revised Code, except sections 4933.81 to 4933.90 and
4935.03 of the Revised Code. The commission’s authority to enforce those
excepted sections with respect fo 2 noncompetitive retail clectric service of
an electric cooperative shall be such authority as is provided for their
enforcement ander Chapters 4933. and 4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission
under Title XLIX of the Revised Code to reguiate an electric light company
in this state or an electric service supplied in this state prior to the starting
date of competitive retail electric service.

Sec. 4928.09. (AX1) No person shall operate in this state as an electric
utility, an electric services company, or a billing and collection agent, of.a

58] by__the feder

3L ICSUHMIS ALY it At aiing
reliability in all or part of this state on and after the starting date of
competitive retail electric service unless that person first does both of the
following:

{a) Consents irrevocably to the jurisdiction of the courts of this state and
service of process in this state, including, without limitation, service of
summonses and subpoenas, for any civil or criminal proceeding arising out
of or relating to such operation, by providing that irrevocable consent in
accosdance with division (AX4} of this section;

this state, by filing with the commission 2 doctment designating that agent.
(7) No person shall continue to operate 2s such an electric utility,
electric services company, e billing and collection agen i
transmission organization described in division (AX}) of this section uniess
that person continues to consent to such jurisdiction and service of process
in this state and continues to designate an agent as provided under this
division, by refiling in accordance with division (A)4) of this section the
appropriate docements filed under division (A)1) of this section or, a3
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applicable, the appropriate amended documents filed under division (A)3)
of this section, Such refiling shall occur during the month of December of
every fourth year after the initial filing of a document under division (AX1)
of this section.

(3) If the address of the person filing a document under division (A)(1)
or (2) of this section changes, or if a person's agent or the address of the
agent changes, from that listed on the most recently filed of such documents,
the peeson shall file an amended document containing the new information.

{4} The consent and designation required by divisians (A)(1) to (3) of
this section shall be in writing, on forms prescribed by the public utilities
commission. The original of each such document or amended document
shall be legible and shall be filed with the commission, with a copy filed
with the office of the consumers' counsel and with the attorney general's
office.

(8) A person who enters this state pursuant o a summons, subpoena, or
other form of process authorized by this section is not subject to amrest or
service of process, whether civil or criminal, in connection with other
matters that arose hefore the person's enfrance into this state pursuant to
such summons, subpoena, or other form of process.

(C) Divisions (A) and (B) of this section do not apply to any of the
following:

(I} A corporation incorporated under the laws of this state that has
appointed a statutory agent pursuant o section 1701.07 or 1762.06 of the
Revised Code;

(2) A foreign corporation licensed to transact business in this state that
has appointed a designated agent pursuant to section 1703.041 of the
Revised Code;

(3) Any other person that is a resident of this state or that files consent

to service of process and designates a statutory agent pursuant to other laws
of this state,
L, Sec. 4928.14. (Ay—Adlerd

‘iaay
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C-Aflar-the-market-development-poriad.the Ihgfai!ureofasupplierw
provide retail electric generation service to customers within the certified
territory of the ap eleciric distribution utility shall result in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service
offer filed under division-(A)-of-thig-seetion ions 4
and 4928143 of the Revised Code until the customer chooses an altemative
upplier. A supplier is deemed under this division section to have failed to
provide such service if the commission finds, after reasonable notice and
opportunity for hearing, that any of the following conditions are met:

@A) The supplier has defaulted on its contracts with customers, is in
receivership, or has filed for bankrupicy.

%RB) The supplier is rio longer capable of providing the service.

BXC) The supplier is unable to provide delivery to transmission or
distribution facilities for such period of time as may be reasonably specified
by commission rule adopted under division (A) of section 4928.06 of the

© Revised Code.
DY The Sappliet's cettification 1aS “been swspewded, conditionally - oo

rescinded, or rescinded under division (D) of section 4928.08 of the Revised
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492831 to 4928.40 of the Revised Code and beginning on the
starting date of co tive retail electric service, no electric utility shali
engage in this state, either directly or through an affiliate, in the businesses
of supplying & noncompetitive retail electric service and supplying a
competitive retail clectric service, or in the businesses of supplying a
soncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the usility implements and operates
under a corporate separation plan that is approved by the public utilitics

rsturn. on capital costs,
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commission under this section, is consistent with the policy specified in
section 4928.02 of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive
retail electric service of the nonelectric product of service through a fully
separated affiliate of the utility, and the plan includes separate accounting
requirements, the code of conduct ag ordered by the commission pursuant to
a rule it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as aye necessary to effectuate the policy
specified in section 4928.02 of the Revised Code.

{2) The plan satisfies the public interest in preventing unfair competitive
advantage and preventing the abuse of market power.

{3} The plan is sufficient to ensure that the utility witl not extend any
undue preference or advantage to any affiliate, division, or pait of its own
business engaged in the business of supplying the competitive retall electric
service or nonelectric product or service, including, but not limited to, utitity
resources such as tucks, tools, office equipment, office space, supplies,
customer and marketing information, advertising, billing and mailing
systems, personnel, and training, without compensation based upon fully
loaded embedded costs charged to the affiliate: and to ensure that any such

from any affiliate, division, or part of the business engaged in business of
supplying the poncompetitive retail electric service. No such wtility,
affiliate, division, or pat ghall extend such undue preference.
Notwithstanding any other division of this section, a utility’s obligation
under divigion (AX3) of this section shall be effective January 1, 2000.

(B) The commission may spprove, modify and approve, or disapprove 3
corporate separation plan filed with the commission under division (A) of
this section. As part of the code of conduct required under division {AX1) of
this section, the commission shall adopt rules pursuant to division (A) of
section 4928.06 of the Revised Code regarding corporate separation and
procedures for plan fiting and spproval. The rules shall include limitations

S ﬁﬁ*gfﬁﬁaﬁ'pmcﬁcersotcfrfor'the‘pwﬂﬁmmﬂiﬂ% &-sepamtm P AU

the affiliate’s business from the business of the yiility to prevent unfair
competitive advantage by virtue of that relationship. The rules also shalt
include an opportunity for any person having 2 real and substantial interest
in the corporate separation plan to file specific objections to the plan and
propose specific responses 0 issyes rmised in the objections, which
objections and responses the commission shall address in its final order.
Prior to commission approval of the plan, the commission shall afford 2
hearing upon those aspects of the plan that the commission determines
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reasonably require a hearing. The commission may reject and require
refiling of a substantially madequate plan under this section.

{C) The commission shall issue an order approving of meodifying and
approving a corporale separation pian under this section, to be effective on
the date specified in the order, only upon findings that the plan reasonably
complies with the requirements of division (A) of this section and will
provide for ongoing compliance with the policy specified in section 4928.02
of the Revised Code. However, for good cause shown, the commission may
issue an order approving or modifying and approving a corporate separation
plan under this section thal does not comply with division (AX1) of this
section but complics with such functional separation requirements as the
commission authorizes to apply for an interity period prescribed in the
order, upon a finding that such alternative plan will provide for ongoing
compliance with the policy specified in section 4928.02 of the Revised
Code.

(D)) Any party may seek an amendinent to & corporate separation plan
approved under this section, and the commission, pursaant to a request from
any parly or on its own initiative, may order as it considers necessary the
filing of an amended corporate separation plan to reflect changed
circumstances,

(E) Nets ithstanding-seotion:

the Revised-Coderan No clectric wiility may-divest-itseif of shall
sell of transfer any generating asset it wholly or paly owns at any time
an 4

without obtaining prior commission approvak; ;

Sec. 4928.20. (A) The legislative authority of a mugnicipal corporation
may adopt an ordinance, or the board of township trustees of a township or
the board of county commissioners of 2 county may adopt a resolution,
under which, on or after the starting date of competitive retail electric
service, it may aggregate in accordance with. this section the retail electrical

- joads-located; respectively; withis- the- municipal corporation. township,-ot. -~ ne

unincorporated area of the county and, for that purpose, may enter into
service agreements to facilitate for those loads the sale and purchase of
electricity. The legislative authority or board also may exercise such
authority jointly with any other such legistative authority or board. For
customers thaf are not mercantile eommersial customers, an ordinance or
resolution under this division shall specify whether the aggregation will
occur only with the prior, affirmative consent of each person owning,
occupying, controlling, or using an electric load center proposed to be
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aggregated or will occur automatically for all such persons pursuant to the
opt-out requirements of division (D) of this section. The aggregation of
mercantile ecommereial customers shall occur only with the prior,
affinmative consent of each such person owning, occupying, controlling, or
using an electric load cenfer proposed to be aggregated. Nothing in this
division, however, authorizes the aggregation of the retail electric loads of
an electric load center, as defined in section 4933.81 of the Revised Code,
that is located in the certified territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric load center
served by transmission or distribution facilities of a municipal electric
utility.

(B} If an ordinance or resolution adopted under division {4&) of this
section specifies that aggregation of customers that are not mercattile
eemmereiat customers witl occor antomatically as described in that division,
the ordinance or resolution shall direct the board of elections to submit the
question of the authority to aggregate to the electors of the respective
municipal corporation, township, or unincorporated area of 2 county at a
special clection on the day of the next primary or generai election in the
municipal corporation, township, or county. The legislative authority of
board shall certify a copy of the ordinance of resolution to the board of

section that provides for an election under this division shall take effect
unless approved by a majority of the electors voting upon the ordinance or
resolution at the election held pursuant to this division.

(C) Upon the applicable requisite authority under divisions (A) and (B)
of this section, the legislative authority or board shall develop a plan of
operation and governance for the aggregation program 5o authorized. Before
adopting a plan under this division, the legislative authority or board shail
hold at least two public hearings on the plan. Before the first hearing, the
legisiative authority or board shall publish notice of the hearings once a

jurisdiction. The notice shall summarize the plan and state the date, time,
and location of each hearing.

{D) No legislative authority or board, pursuant o an ordinance or
resolution under divisions (A) and (B) of this section that provides for
automatic aggregation of customers that are not mercantile eommereial
customers as described in division (A} of this section, shall aggregate the
electrical load of any electric load center located within its jurisdiction
unless it in advance clearly discloses to the person owning, occupying,
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controlting, or using the load center that the person wili be enrofled
automatically in the aggregation program and wifl remain so enrolled uniess
the person affirmatively elects by a stated procedure not to be so enrotied.
The disclosure shali statc prominently the rates, charges, and other terms
and conditions of enroliment. The stated procedure shall allow any person
enrolled in the aggregation progmam the opportunity to opt out of the
program every twe three years, without paying & switching fee. Any such
person that opts out before the comumencemen of the aggregation program
pursuant to the stated procedure shall default to the standard service offer
provided under division-tAy-of section 4928.14 or division (D) of section
4928.35 of the Revised Code umil the person chooses an alternative
supplier.

(EX1} With respect to a governmental aggregation for a mumicipal
corporation that is authorized pursuant divisions (A) to {D)) of this section,
resolutions may be proposed by initistive or referendum petitions in
accordance with sections 731.28 to 731 41 of the Revised Code.

(2) With respect to a govemnmental aggregation for a township or the
unincorporsted area of a county, which aggregation is authorized pursuant to
divisions {A) to (DY) of this section, resolutions may be proposed by
initiative or referendum petitions in accordance with sections 731.28 to
731.40 of the Revised Code, except that:

{a) The petitions shail be filed, respectively, with the township fiscal
officer or the board of county conmnissioners, who shall perform those
duties imposed under those sections upon the city auditor or village clerk,

{b} The petitions shall contain the signatures of not less than ten per cent
of the total number of electors in, respectively, the township or the
unincorporated area of the county who voted for the office of governor at
the preceding general clection for that office in that area.

(F) A governmentsl aggregator under division (A) of chis section is not
a public utility engaging in the wholesale purchase and resale of electricity,
and provision of the aggregated service is nota wholesale wility transaction.

the public utilities commission only to the extent of any competitive rezail
electric service it provides and commission authority under this chapter.

(G) This section does not apply in the case of 2 municipal corporation
that supplies such aggregated service to electric load centers to which its
municipal electric wtility also supplies a noncompetitive retail electric
service through transmission or distribution facilities the wtility singly or
jointly owns or operates.

{H) A govemnmental aggregator shalt not include in its aggregation the
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accounts of any of the following:
(1) A customer that has opted out of the aggregation;
(2} A customer in contract with a certified competitive glecimic services

TR o - e-Prt &

A ctom tha has a special aixact with an electric distribution
utility;

(4) A customer that is not located within the governmental aggregator's
governmental boundarics;

(5) Subject to division {C} of section 4928.21 of the Revised Code, a
customer who appears on the “do not aggregate” list maintained under that
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CONSUIMEES,

Sec. 4928.31. (A) Not later than ninety days after the effective date of
this section, an electric utility supplying retail electric service in this state on
that date shall file with the public utilities commission a plan for the utility’s
provision of rewil clectric service in this state during the market
development period. This transition plan shall be i such form as the
commission shall prescribe by rule adopted under division (A) of section
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4978.06 of the Revised Code and shall include all of the following:

{1} A rate unbundling plan that specifies, consistent with divisions
(AX 1) to {7} of section 4928 34 of the Revised Code and any rules adopted
hy the commission umider Givision (A) of section 4928.06 of the Revised
Code, the unbundles components for electric generation, transmission, and
distribution service and such other uobundied service components as the
commission requires, to be charged by the utility beginning on the starting
date of competitive refail electric service and that includes information the
commission Tequires to fix and determine those components;

{2) A corporate separation plan consistent with section 4928.17 of the
Revised Code and any mies adopted by the commission under division {A)
of section 4928.06 of the Revised Code;

{3) Such plan or plans 8s the commission requires to address operational
support systems and any other technical implementation issués pertaining to
competitive retail electric service consistent with any rules adopted by the
commission under division (A} of section 4928 06 of the Revised Code:

{4) An employee assistance plan for providing severance, reiraining,
early retirement, refention, cutplacement, and other assistance for the
utility's employees whose employment is affected by electric indusity
restructuring under this chapter;

(5) A consumer education plan consistent with former section 4928.42
of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

A transition plan under this section may include tariff terms and
conditions 1o address reasonable requirements for changing suppliers, length
of commitment by a customer for gervice, and such other matters as are
necessary to accommodate electric restructuring. Additionally, a transition
plan under this section may include an application for the apporiumity to
receive transition revenues as authorized under sections 4928.31 to 4928.40
of the Revised Code, which application shall be consistent with those
sections and any rules adopted by the commission under division {A) of

plan for the independent operation of the utility's transmission facilities
consistent with section 4928.12 of the Revised Code, division (A)13) of
section 492834 of the Revised Code, and amy rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

The commission may reject and requite refiling, in whole or in past, of
any substantially inadequate fransition plan.

(By The electric utility shall provide public notice of its filing under
division {A) of this section, in a form and manner that the commission shall

mﬁmsgﬁﬁt@mm%cmmplwmmmh&a i
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prescribe by rule adopted under division (A) of section 4928.06 of the
Revised Code. However, the adoption of rules regarding the public notice
under this division, regarding the form of the transition plan under division
{A) of this section, and regarding procedures for expedited discovery under
division (A) of section 4928.32 of the Revised Code are not subject to
division D) of section 111.15 of the Revigsed Code.

Sec. 4928.34. (A) The public utilities comymission shall not approve of
prescribe a transition plan under division (A} or (B) of section 4928.33 of
ihe Revised Code unless the commission first makes all of the following
determinations!

(1) The unbundied components for the electric transmission component
of retail electric service, as specified in the wility's rate unbundling pian
required by division (A} 1) of section 497831 of the Revised Code, equal
the tariff mates determined by the federal energy regulatory commission that
are in effect on the date of the approval of the transition plan under sections
497831 to 4928.40 of the Reviged Code, as each such rate is determined
applicable to each particular customer class and rate schedule by the
commission. The unbundled transmission vomponent shall include a sliding
scale of charges under division (B) of section 4905.31 of the Revised Code
to ensure that refunds determined or approved by the federal emergy
regulatory commission are flowed through to retail electric customers.

{2} The unbundled components for retail electric diseribution gervice in
the rate unbundiing plan equal the difference between the costs attributable
to the utility's transmission and distribution rates and charges under its
schedule of rates and charges in effect on the effective date of this section,
based upon the record in the most recent rate proceeding of the utility for
which the utility's schedule was astablished, and the tariff rates for electric
wransmission service determined by the federal energy regulatory
commission as described in division {A)X 1} of this section.

{3} All other unbundled camponents required by the commission in the
rate unbundling plan equal the costs attributable to the particular service a3

effective date of this section.

(4) The unbundled components for retail electric generation service in
the rate unbundling plan equal the residual amount remaining after the
determination of the transmission, distribution, and other unbundled
components, and after any adjustments necessary to reflect the effects of the
amendinent of section §727.111 of the Revised Code by Sub. S.B. No. 3 of
the 123rd general assembly.

(5} All unbundled components in the rate unbundling plan have been
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adjusted to reflect any base rate reductions on file with the commission and
a3 scheduled to be in effect by December 31, 2005, under rate settiements in
effect on the effective date of this section. However, alt camings
obligations, restrictions, o caps imposed on un electric utility in a
commission order prior to the effective date of this section are void.

{6) Subject o division (AXS) of this section, the iotal of all unbundied
components in the rate unbundling plan are capped and shali equal during
the market development period, except as specifically provided i this
chapter, the total of all rates and charges in effect under the applicable
bundled schedule of the electric utility pursuant to section 4905.30 of the
Revised Code in effect on the day before the effective date of this section,
inchuding the transition charge determined under section 4928.40 of the
Revised Code, adjusted for any changes in the taxation of electric utilities
and retail electric service under Sub, S.B. Ne. 3 of the 123rd General
Assembly, the universal service rider authorized by section 4928.51 of the
Revised Code, and the termporary rider authorized by section 4928.61 of the
Revised Code. For the puspose of this division, the rate cap applicable to a
customer receiving electric service pursuant {o an arrangement approved by
the commission under section 4905.31 of the Revised Code is, for the term
of the arrangement, the total of all rates and charges in effect under the

t. For any rate schedule filed pursuant to section 4905.30 of the
Revised Code or any armangement subject to approval pursuant to section
4905.31 of the Revised Code, the initial tax-related adjustment to the rate
cap required by this division shall be equal to the rate of taxation specified
in section 5727.81 of the Revised Code and applicable to the schedule or
arrangemen{. To the extent such total annusl amount of the tax-related
adjustment is greater than or fess than the comparable amount of the tontal
annual tax reduction experienced by the electric utility as a yesult of the
provisions of Sub. $.B. No. 3 of the $23R5 123rd general assembly, such
difference shall be addressed by the commission through accounting
procedures, refunds, or an antual surcharge or credit to customers, of

thirough ™ other —appropriate~ means; o avoid—placing— the-financial-

responsibility for the difference upon the electric utility or its sharcholders.
Any adjustments in the rate of taxation specified in 5727.81 of the Revised
Code section shall not occur without a comresponding adjustment to the rate
cap for each such rate schedule or armangement. The department of {axation
shail advise the cominission and self-assessors under section 5727.81 of the
Revised Code prior to the effective date of any change in the rate of taxation
specified under that section, and the commission shatl modify the rate cap to
reflect that adjustment so that the rate ¢ap adjustraent is effective as of the
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effective date of the change in the rate of taxation. This division shall be
applied, to the extent possible, to eliminate any increase in the price of
electricity for customers that otherwise may occar s a result of establishing
the taxes contemplated in section 5727.81 of the Revised Code,

(7} The rate unbundling plan complies with any rules adopted by the
commission under division (A) of cection 4928.06 of the Revised Code.

(8} The corporate separation plan required by division {AX(2) of section
492831 of the Revised Code complies with section 4928.17 of the Revised
Code and any rules adopted by the cammission under division (A) of section
4928.06 of the Revised Code.

(9} Any plan or plans the commission requires to address eperational
suppott systemns and any other technical implementation issues pertaining to
competitive retail electric service comply with any sules adopted by the
comuntission under division (A) of section 4928.06 of the Revised Code.

(10} The employee assistance plan required by division (A)(4) of
section 4928.31 of the Revised Code sufficiently provides severance,
retraining, carly retirement, retention, cutplacersent, and other assistance for
the utility's employees whose employment 18 affected by electric industry
restructaring under this chapter.

(11} The consumer education plan required under division (AY(5) of
section 4928.31 of the Revised Code complies with former section 4928.42
of the Revised Code and any ules adopted by the commission under
division (A} of section 4928.06 of the Revised Code.

(12) The transition revenucs for which an electric utility is authorized a
revenue opporfunity under sections 4528 31 to 4928.40 of the Revised Code
are the allowable transition costs of the utility as such costs are determined
by the commiseion pursuant 10 section 4928.39 of the Revised Code, and the
transition charges for the customer classes and rate schedutes of the utility
are the charges determined pursuant 0 section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan
filed under section 4928.31 of the Revised Code reasonably complies with
- swetion 492812 of the- Revised Qw-‘mé--my»—miw-adnpwdmhyﬂ.,m
cornmission under division {A) of section 4928.06 of the Revised C
ualess the commission, for goed cause shown, authorizes the utility to defer
compliance until an order ;s issued under division (G) of section 4928.35 of
the Revised Code.

(14} The utility is in compliance with sections 49728.01 1o 4928.11 of the
Revised Code and any rules or orders of the commission adopted or issued
under those sections.

(15 All unbundled components in the rate unbundling plan have been
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adjusted to reflect the climination of the tax on gross receipts imposed by
section 5727.30 of the Revised Code.

I addition, & transition plan approved by the commission under section
492833 of the Revised Code but not containing an approved independent
transmission plan shall contain the express conditions that the utility will
comply with an order issued under division (G) of section 492835 of the
Revised Cade.

{B) Subject to division {E) of section 4928.17 of the Revised Code. if
the cormmsission finds that any part of the transition plan would constitute an
abandonment under sections 4905.20 and 4905.21 of the Revised Code, the
commission shail not approve that part of the transition plan unless it makes
the finding required for approvat of an abandonment application under
section 490521 of the Revised Code. Sections 4905.20 and 4905.21 of the
Revised Code otherwise shall not apply to 2 transition plan under sections
4928 3] 1o 4928.40 of the Revised Code.

Sec. 4928.35. (A} Upen approval of its transition plan under sections
492831 to 4928.40 of the Revised Code. an electrdc utility shall file in
accordance with section 4905.30 of the Revised Code schedules containing
the unbundled rate components set in the approved plan in accordance with
section 4928.34 of the Revised Code. The schedules shall be in effect for the
daration of the utility's market development period, shall be subject to the
cap specified in division {AX(6) of section 4928.34 of the Revised Code, and
shall not be adjusted during that period by the public utilities commission
except as otherwise suthorized by division (B) of this section or a8
otherwise authotized by federal law or excepl to reflect any change in tax
law or tax regulation that has a material effect on the electric utility.

(B) Efforts shall be made 10 teach agreements with elgciric utilities in
matters of litigation regarding property valuation issues. frrespective of
those efforts, the unbundied components for an electric utility's retail
electric generation service and distribution service, as provided in division
{A) of this section, are not subject to adjustment for the ufility's market

reduction in those components for all customer classes to reflect any refund
a utility receives as a result of the resolution of utility personal property 18X
valuation litigation that is resolved on of after the effective date of this
section and not later than December 31, 2005. immediately upon the
jssuznce of that order, the electric atility shail file revised rate schedules
under section 4905.18 of the Revised Code o effect the order.

(C} The schedule under division {A) of this section containing the
anbundled distribution components shall provide that electric distribution
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service under the schedule will be available to all retail electric service
customers in the electric utility’s cenified territory and their suppliers on 2
nondiscriminatory and comparable basis on and after the starting date of
competitive retail electric service. The schedule also shail include an
obligation to build distribution facilities when necessary to provide adequate
distribution service, provided thata customet fequesting that service may be
required fo pay all or part of the reasonable incremental cost of the new
facilities, in accordance with rales, policy, precedents, or orders of the
commission.

{D) During the market development period, an electric distribution
utility shall provide consumers on a comparable and nondiscririnatory basis
within its cestified tepritory a standard service offer of all competitive retail
electric services necessary (o maintain essemial electric service to
consumers, including a firm supply of electric generation service priced in
accordance with the schedule containing the utility's unbundled generation
service component. immediately upon approval of its ansition plan, the
utility shall file the standard service offer with the commission under section
4909.18 of the Revised Code, during the market development period. The
failure of & supplier to deliver retail electric generation service shall result in
the supplier's customers, after reasonable notice, defaulting to the utility's
standard service offer filed undet this division until the customer chooses an
alternative supplier. A supplier is deemed under this section to have failed to
deliver such service if any of the conditions specified in divist
Ay of section 4928.14 of the Revised Code is met.

(E) An amendment of a corporate separation plan conimined ina
wansition plan approved by the commission under section 4928.33 of the
Revised Code shall be filed and approved as a corporaie separation plan
pursuant to section 4928.17 of the Revised Code.

(F) Any change 10 ah electric wtility's opportunity {0 receive transition
revenues under a transition plan approved in accordance with section

 4928.33 of the Revised Code shail be authorized only as provided in
sée:idﬁigmﬁ"%6”@2&%6?&6‘&&@60&" e

(G) The commission, by order, shall require cach electric utility whose -

approved transition plan did not include an independent transmission plan as
described in division tA)13) of section 4928.34 of the Revised Codeto bea
member of, and transfer control of transmission facilities it owis of controls
in this state to, One of Mo gualifying transmission entities, as described in
division (B) of section 4928.12 of the Revised Code, that are pianned to be

iomal on and after December 31, 2003. Howevet, the commission may
extend that date if, for reasons beyond the control of the utility, a qualifying
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transmission entity is not planned be operational on that date. The
commission’s order may specify an earlier date on which the transmission
entity or entities are planned to be operational if the commission considers it
necessary to catry out the policy specified in section 492802 of the Revised
Code or to encourage effective competition in retail electric service in this
state,

Upon the issuance of the order, each such utility shail file with the
comsnission a# plan for such independent operation of the wutility's
transmission facilities consistent with this division. The commission may
reject and require refiling of any substantially inadequate plan submitted
under this division.

After reasonable notice and opportunity for hearing, the commission
shall approve the plan upon & finding that the plan will result in the utility's
compliance with the order, this division, and any rules adopted umder
division (A) of section 4928.06 of the Revised Code. The approved
independent transmission plan shall be deerned a part of the wutility's
transition plan for purposes of sections 492831 to 4928.40 of the Revised

Sec. 492861, (A) There is hereby established in the state treasury the
advanced energy fund, into which shall be deposited all advanced energy
revenues temitted to the director of developtnent under division (B} of this
section, for the exclusive purposes of funding the advanced energy program.
created under section 4928.62 of the Revised Code and paying the program’s
adsministrative costs, Interest on the fund shall be credited to the fund.

{B) Advanced energy revemies shall include all of the following:

{1} Revenues remitted to the director after collection by each electric
distribution utility this state of a temnporary rider on retail electric
distribution service rates as such rafes are determined by the public utilities
commission pursuant o this chapter. The rider shall be & uniform amount
statewide, determined by the director of development, after consultation
__with the public benefits advisory bosid created by section 4928.58 of the

ﬁimfcaaé:_m ‘gmshﬂi"w"mm’bY"&ﬁdmg” an- AgRIEgAte... . .-

revenue target for a given year as determined by the director, after
consultation with the advisory board, by the number of customers of electric
distribution utilities in this state in the prior year. Such aggregate revenus
target shail not exceed more than fifteen million dollars in any year through
2005 and shall not exceed more than five million dollars in any year after
2005, The rider shall be imposed beginning on the effective date of the
amendment of this section by Sub. H.B. 351 of the 126th general assembly,
January 4, 2007 and shall terminate at the end of ten years following the
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starting date of competitive retail electric service or until the advanced
energy fund, including interest, reaches one hundred million doliars,
whichever is first.

{2) Revenues from payments, repayments, and collections under the
advanced energy program and from program income,

(3) Revenues remitied to the director after collection by a municipal
electric utility or electric cooperative in this state upon the utility’s or
cooperative's decision 1o participat in the advanced energy fund;

: REVE ¢ 3 CWRDIC £ iy AR : B

{6) Interest carnings on the advanced energy fund.

{C¥ 1) Each electric distribution utility in this state shall remit to the
director on a quarterly basis the revenues described in divisions (B)Y1) and
(23 of this section. Such resnittances, shall occur within thirty days after the
end of each calendar quarter.

{2) Bach participating electric cooperative and participating municipal
electric utility shall remit to the director on 2 quarterly basis the revenues
described in division (B)3} of this section. Such remitiances shaill occur
within thirfy days after the end of each calendar quarter. For the purpose of
division {BX3) of this section, the participation of an electric cooperative or
municipal electric utility in the energy efficiency revolving loan program as
it existed immediately prior to the effective date of the amendment of this
section by Sub. H.B. 251 of the 126th general assembly, Japuary 4, 2007,
does not constitute  decision to participate in the advanced energy fund
under this section as so amended.

{3) All remitiances under divisions (C) 1) and (2) of this section shall
continue only until the end of ten years following the starting date of
competitive retail electric service or until the advanced energy fund,
inchuding interest, reaches one hundred milfion dollars, whichever is first.
"{m"mm Hevs 'cgﬂmm—m&gﬁmm YR HCORNe- GUSLOLRS!
efficiency programs, as of October 5, 1999, and not contributed to the
energy efficiency revolving loan fund authorized under this section prior to
the effective date of its amendment by Sub. H.B. 251 of the 126th general
assembly, Japoary 4, 2007, shall be used to continue to fund cost-effective,
residential energy efficiency programs, be contributed into the universal
service fund as a supplement to that required under section 4928.53 of the
Revised Code, or be returned to ratepayers in the form of a rate reduction at
the option of the affected electric distribution wtility.

byt
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e 1 AViSIONn (o) Q1 HHY 5
standard contract or tariff providing

et O]

fo net

That contract or tariff shall be identical in rate structure, all retail rate
components, and any monthly charges; to the contract or tariff to which the
same customer would be assigned if that customer were not a
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B 1) Net metering under this section shall be accomplished using a
single meter capable of tegistering the flow of electricity in each direction.
If its existing electrical meter is not capable of measuring the flow of
electricity in two directions, the customer-generator shall be responsible for
all expenses involved in purchasing and installing a meter that is capable of
measmring electricity flow in two directions.

(23.Ihe electric service-provider utility, at its own expense
and with the written consent of the customer-generator, may install one or
more additional meters to monitor the flow of electxicity in each direction.

@3) Consistent with the other provisions of this section, the
measurement of net electricity supplied or generated shall be calculated in
the following menner:

) The electric sepviee—provider utility ghall measure the aet
clectricity produced or consumed during the billing period, in accordance
with normal metering practices.

(b} If the electricity supplied by the electric i :
exceeds the electricity generated by the customer-generator and fed back to
the eoleetrie—servico—provider uiility guring the billing period, the
customer-generator shali be billed for the net electricity supplied by the
sloptsio—aervies—provider utility, in accordance with normal metering
practices. If electricity i provided to the electric-semace-provider utility, the

¥4l A net metering systent used by a customer-generator shall
meet all applicable safety and performance standards established by the
national electrical code, the institute of electrical and electronics engineers,
and underwriters laboratories.

E}C) The public utilities commission shall adopt rules relating to
additional control and festing requirements for customer-generators whieh
that the commission determines are necessary to protect public and worker
safety and system reliability.
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(D} An electric service—provider utility shall not require &
cusiomer-generator whose net metering systom meets the standards and

requirements provided for in divisions
section to do any of the following:

(BY4) and (CHiy-and-(B of this

(1) Comply with additional safety or performance standards;

{2) Perform or pay for additionat tests;

¥l ; X .12l

Sec. 4929.01. As used in this chapter:

(3) Purchase additional liability insurance.

(A} "Alternative rate plan” means a method, alternate to the method of
section 4909.15 of the Revised Code, for establishing rates and charges,
ander which rates and charges may be established for a commodity sales
qervice or ancillary service that is not exempt pursuant to section 4929.04 of

the Revised Code or for a distribution. serv

ice. Alternative rate plans may

include. but are not fimited to, methods that provide adequate and reliable
patural gas services and goods in this staie, minimize the costs and time

expended in the regulatory process; tend to

assess the costs of any natural

gas service or goods to the entity, service, or goods that cause such costs fo

- bemmed:"aﬁb:ﬁ‘mnabiﬁtyz-mamme—m&wmmm;qwﬁyv

sepvice, ot cost containment by 3 natural gas company, er provide sufficient
flexibility and incentives 10 the natural gas industry to achieve high quatity,
technologicaily advanced, and readily available natural gas gewices and

goods at just and reasonable rates and

specified cost or costs.

charges;

..o sstablish. revenue
decoupling mechanisms Alternative rate plans also may inciude. but are not
tirmited to, automatic adjustments based on 2 specified index or changes ina

{B) " Ancillary seyvice” means a service that i ancillary fo the receipt of
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delivery of natural gas to consumers, including, but not limited to, storage,
pooling, balancing, and transmission.

(C) "Commodity sales service” means the sale of natural gas to
consumers, exclusive of any distribution or ancillary service.

(D) “Comparable service” means any regulated service or goods whose
availability, quality, price, terms, and conditions are the same as or better
than those of the services or goods that the natural gas company provides o
a person with which it is affilisted or which it controls, or, as fo any
congumet, that the natural gas company offers to that consumer as patt of 8
bundled service that includes both regulated and exempt services of goods.

(£} "Constimer™ means any person or association of persons purchasing,
delivering, storing, or transporting, or seeking to purchase, deliver, store, or
transport, nafural gas, including industrial consumers, commercial
consumers, and residential consumers, but not including nawral gas
compagies.

(F) *Distribution service” means the delivery of natiwal gas to a
consumer at the consumer's facilities, by and through the instrumentalities
and facilitics of a natural gas company, regardiess of the party having title to
the natural gas.

{G) "Natural gas company” means a natural gas company, as defined in
section 4905.03 of the Revised Code, that is a public utility as defined in
section 4905.02 of the Revised Code and exclydes a retail natural pas
supplier.

() "Person,” except as provided in division (N) of this section, has the
same meaning as in section 1.59 of the Revised Code, and includes this state
and any political subdivision, agency, OF other instrurnentality of this state
and includes the United States and apy agency of other instrumensality of
the United States.

{1} "Billing or collection agent” means a fully independent agent, not
affiliated with of otherwise controlled by a reiail natural gas supplier or
govemmental aggregator subject to certification under section 4929.20 of

supplier or aggregator solely to provide billing and coliection for
competitive retail natural gas service on behalf of the supplier or aggregator.

{J} "Competitive retail natural gas service™ means any retail natural gas
service that may be competitively offered to consumers in this state & 2
result of revised schedules approved under division (C) of section 4929.29
of the Revised Code, a rule or order adopted or issued by the public utilities
commission under Chapter 4905. of the Revised Code, or an exemption
granted by the commission under sections 4929.04 to 4929.08 of the
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Revised Code,

{K) "Governmental aggregator” means either of the following:

{1} A legistative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting exclusively
under section 4929.26 or 4929.27 of the Revised Code as an aggregator for
the provision of competitive retail natural gas service;

{2) A municipal corporation acting exclusively under Section 4 of
Articte XV, Ohio Constitution, as an aggregator for the provision of
competitive retail natural gas service.

(L)1) "Mercantile customer® means a customer that consumes, other
than for residential use, more than five hundred thousand cubic feet of
natural gas per year at a single location within this state or consumes natural
gas, other than for residential use, as part of an undertaking having more
than three locations within or outside of this state. "Mercantile customer”
exchules 4 custemer for which a declaration under division (L2} of this
section is in effect pursuant to that division.

(2) A not-for-profit customer that consumes, other than for residential
use, more than five hundred thousand cubic feet of natiral gas per year at a
single location within this state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations
within or outside this state may file a declaration under division (L)}(2) of
this section with the public utilities commussion. The declaration shail take
effect upon the date of filing, and by virtue of the declaration, the customer
is not a mercantile customer for the purposes of this section and sections
4929.20 to 4929.29 of the Revised Code or the purposes of a governmental
natural gas aggregation or arrangement or other contract entered into after
the declaration's effective date for the supply or arranging of the supply of
patura} gas 10 the customer to a location within this state, The customer may
file a rescission of the declaration with the commission at any time. The
rescission shall not affect any governmental natural gas aggregation or

arrangement or other contract entered info by the customer prior to the date

- of the fling of the Tescission and shall have effect only with respect to any
subsequent such aggregation or arrangement or other confract. The
commission shall prescribe rutes under section 4929.10 of the Revised Code
specifying the form of the declaration or a rescission and procedures by
which a declaration or rescission may be filed.

(M} "Retail natural gas service” means commodity sales service,
ancillary service, patural gas aggrepation service, natural gas marketing
service, or natural gas brokerage service.

(N) "Retail natural gas supplier" means any person, as defined in section
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1.59 of the Revised Code, that is engaged on a for-profit or not-for-profit
basis in the business of supplying or arranging for the supply of a
competitive retail natural gas service to consumers in this state that are not
mercantile customers. "Retail natural gas supplier” includes a marketer,
broker, or aggregator, but excludes a natural gas company, a governmental
aggregator as defined in division (KX(1) or {2} of this section, an entity
deseribed in division (B} or {C) of section 4905.02 of the Revised Code, vra
billing or collection agent, and excludes a producer or gatherer of gas to the
extent such producer or gatherer is not a natural gas company undet section
4905.93 of t.hc Revnsed Code

Sec. 4929.02. (A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and
reasonably priced naturai gas services and goods;

{2} Promote the availability of unbundied and comparable natural gas
services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet their
respective needs;

(1) Promote diversity of uatural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers;

(4) Encourage innovation and market access for cost-effective supply-
and demand-side natural gas services and goods;

(5} Encourage cost-effective and efficient access to information
regarding the operation of the distribution systerns of natural gas companies
in order to promote effective customer choice of natural gas services and

goods;

(6) Recognize the continuing emergence of competitive natural gas

markets tirouph the dévelopment and implementation of flexible regulatory
treatment;

{7y Promote an expeditious transition to the provision of natural gas
services and goods in 2 manner that achieves effective competition and
transactions between willing buyers and willing sellers to teduce ot
eliminate the need for regulation of natursl gas services and goods under
Chapters 4905, and 4909. of the Revised Code;

(%) Promote effective competition in the provision of natural gas
services and goods by avoiding subsidies flowing to or from regulated
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natural gas services and goods,

(9) Ensure that the risks and rewards of a natural gas company's offering
of nonjurisdictional and exempt services and goods do not affect the rates,
prices, terms, or conditions of nonexempt, regulated services and goods of 2
natural gas company and do not affect the financial capability of a natural
gas company to comply with the policy of this state specified in this section;

{10) Facilitate the state’s competitiveness in the global economy:

{t1} Facilitate additional choices for the supply of natural gas for
remdentlal consumers, mcindmg aggreganon‘

iB} The publw unhtxeeeommxssmn MM&W
ggmi shsﬁ E'oﬂow :he pohcy speclﬁed in this section in

casrying-aut
=t sections 4929.03 to 492930

of the Revised Code,

{C) Nothing in Chapter 4929. of the Revised Code shall be construed o
alter the public utilities commission's construction or application of division
(A)(ﬁ} of sectmn 4905.03 of the Rev:sed Code

3 () o

SscTion 2. That existing sections 4905.31, 4928.01, 4928.02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61,
492867, 492901, and 492902 and sections 4928.41, 4928.42, 4928 431,
_and 4928 44 of the Revised Code are hereby repealed. .. -

SecTion 3. Nothing in this act affects the legal validity or the force and
effect of an electric distribution utility's rate plan, as defined in section
492801 of the Revised Code as amended by this act, or the plan's terms and
conditions, including any provisions regarding cost recovery.

SecTION 4. Section 4929.051 of the Revised Cede, as enacted by this
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act, shall not be applied in favor of a claim or finding that an application
described in that section but submitied to the Public Utilities Commission
prior to the act's effective date is an application to increase rates.

SECTION 5. The Governor's Energy Advisor periodically shall submit a
written report to the General Assembly pursuant to section 101.68 of the
Revised Code and report in person to and as requested by the standing
committees of the House of Representatives and the Senate that have
primary responsibility for energy efficiency and conservation issues
regarding initiatives undertaken by the Advisor and state government
pursuant to numbered paragraphs 3 and 4 of Executive Order 2007-0ZS,
“Coordinating Ohio Energy Policy and State Energy Utilization. The first
written report shall be submitted not later than sixty days after the cffective
date of this act.
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The section numbering of law of a general and permanent nature is
complete and in conformity with the Revised Code.

W . C . T Dygeddor b

Direcear, Legislative Service Commission.

. Filed in the office of the Secretary of State at Columbus, Ohio, on the
{3+ day of j‘s’i!‘u{ LA D20 OF

é Secretary of State.

File No. ﬁ—- Effective Date Z/ 2 /,Z 74
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To amend sections 490331, 4928.01, 4928.02, 491803,
4928.09, 4928,14, 402817, 4928.30, 492810,
490834, 402835, 4928.61. 492867, 442900, and
492902, 10 epact sections 9835, 3INE.I12,
926141, 4928.142, 4928.143, 492,144, 4928.145,
A028. 146, 4928.151, 4923.24. 4928.624, 402164,
4928.65, 4978.56, 492868, 4928.69. and 4920651,
and o repeal sections 4928.41, 492842, 3928431,
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snergy policy 10 address slectric strvice - price
regulstion, establish alienative ensrgy benchmarks
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suthorize ehergy price risk management Comyscts,
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Passed by the Senate,

Passed by the House of Represensatives.
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Senator Schuter
(By Request}
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Representatives Hagan, £, Blessing, Jones, Uecker, Budish,
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of)
Columbus Southern Power Company and )
Ohio Power Company to Adjust Their ) Case No. 09-1095-EL-RDR
Economic Development Cost Recovery )
Rider Rates. )

The Commission finds:

(1) On November 13, 2009, Columbus Southern Power Company
{(CSP) and Ohio Power Company (OP} (collectively, AEP-Ohio})
filed an application (Application) to adjust their respective
economic development cost rider (EDR) rates to collect
estimated deferred delta revenues and carrying costs associated

_with a unique arrangement with Ormet Primary Aluminum
Corporation (Ormet), which was approved in In the Matter of the
Application of Ormet Primary Aluminum Corporation for Approvel
of a Unique Arrangement with Qhio Power Company and Columbus
Southern Power Company, Case No. 09-119-EL-AEC, Opinion and
Order (July 15, 2009) and Entry on Rehearing (September 15,
2009) (09-119), and a reasonable arrangement with Eramet
Marietta, Inc. (Eramet), which was approved in In the Matter of
the Application for Establishment of & Reasonable Arrangement
between Eramet Muariette, Inc. and Columbus. Seuthern Power
Company, Case No. 09-516-EL-AEC, Opinion and Order
{October 15, 2009) {#9-516).

(2) 1inits Application, AEP-Ohio proposes that its EDR rates, to be
applied to its customers’ distribution charges, should be set at
13.18314 percent for CSP and 9.37456 percent for OP, effective
with bills rendered in the first billing cycle of January 2010.
Recognizing, however, the Commission’s requirement in 09-119,
a3 well as (9-516, that AEP-Ohio credit any POLR charges paid
by Ormet or Eramet as offsets to its EDR rates, AEP-Ohio
alternatively proposes EDR rates of 10.52701 percent for C5P
and 833091 for OP, which include POLR credits. AEP-Ohio’s
Application also proposes to set EDR rates on a levelized basis,
to recover over 12 months the projected under-recoveries
associated with the Framet contract, beginning from the
effective date of the contract through December 31, 2010, and
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(3)

)

®)

©)

)

the Ormet unique arrangement, from its effective date through
December 31, 2010, AEP-Ohio contends that it is proposing the
levelized approach to EDR rates so that customers will avoid
experiencing the large swings in EDR rates every six months
that would otherwise be attributable to the pricing structure of
the Ormet unique arrangement.

On November 19, 2009, the Ohio Energy Group (OEG) filed a
motion to intervene, asserting that it has a real and substantial
interest in the proceeding, and that the Commission’s
disposition of the proceeding may impair or impede OEG's

ability to protect that interest.

On November 25, 2009, Ommet filed a motion to intervene,
asserting that it has an interest in the instant proceeding, as it is
a party to one of the unique arrangements at issue, and this
proceeding has the potential of affecting that arrangement.
With its motion to intervene, Ormet also filed a motion to
permit Clifton A. Vince, Douglas G. Bonner, Daniel D.
Barnowski, and Emma F. Hand, counsel for Ormet, to practice
before the Commission pro hac vice in this proceeding.

On November 25, 2009, the Industrial Energy Users-Ohio (IEU-
Ohio) filed a motion to intervene and, as more fully explained
below, a motion to set the matter for hearing. In its motion to
intervene, TEU-Ohio asserts that AEP-Ohio’s Application may
result in increases to the rates charged to IEU-Ohio members for
alectric service, and impact the quality of service that TEU-Ohio
members receive from AEP-Ohio.

On November 30, 2009, the Office of the Ohio Consumers’
Counsel {OCC) filed a motion to intervene, arguing that it is the
advocate for the residential utility customers of AEP-Ohio who
may be affected by the EDR rates proposed by AEP-Ohio, and
that its interest is different than that of any other party to the
proceeding. :

The Commission finds that OEG, Ormet, IEU-Ohio, and OCC
have set forth ressonable grounds for intervention

Accordingly, their motions to intervene should be granted, -

Additionally, the Commission finds that Ormet’s motion for
admission pro hac vice, requesting that Clifton A. Vince,
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Douglas‘G. Bonner, Daniel D. Barnowski, and Emma F. Hand
be permitted to practice before the Commission in this matier, is

reasonable and should be granted.

In support of its motion to set the matter for hearing, IEU-Ohio
cites Rule 4901:1-38-08, Ohio Administrative Code (Q.A.C.),
which states that if it appears to the Commission that the
proposals in the Application may be urjust and unreasonable,
the Commission must set the matter for hearing, JEU-Ohio
argues that the following issues make AEP-Ohic’s Application

appear to be unjust and unreasonable:

(@)

(b)

When Ormet sought to return to service from
AEF, AEP argued that since it had not planned
to provide service to Ormet, it was losing the
opportunity to sell its generation at market-
based rates, and that it should be compensated
for its lost opportunity costs. However, in this
Application, AEP has proposed to calculate the
delta revenue associated with providing
service 10 Ormet as the difference between the
price Ormet pays under the Commission
approved reasonable arrangement and the
otherwise applicable tariff rate, rather than
basing delta revenues on its current lost
opportunity costs. AEF’s flip flop in position is
a heads I win, tails you lose proposition for
AEP's other customers. AEP has failed to
demonstrate why any change in the
methodology to calculate delta revenue

-associated with the Ormet contract is

warranted.

Section 4905.31(F), Revised Code, specifically
states that the public utility may recover cosis
incurred in conjunction with any economic
development and job retention program. Both
Ormet and PBramet filed “unique
arrangements”  and  not  “economic
development arrangements” under the
Commission’s rules. Thus, AEP has failed to
demonstrate it is appropriate to recover delta
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revenue associated with these reasonable
arrangements, particularly under the rider it

proposes to use.

(¢ Incalculating the carrying costs, AFEP proposes
to use the weighted average costs of each
company’s respective long-terim debt. AEP has
failed to demonstrate why any carrying
charges should not be based on short-term
debt, given that the recovery period is not
greater than twelve months.

(d) AEP's application is also procedurally
deficient. Rule 4901:1-38-08, O.A.C,, requires.
utilities seeking recovery of reasonable
arrangement delta revenue to file the projected
impact of the proposed rider on all customers,
by customer class, which AEP did not do.

IEU-Ohic Motion to Set Matter for Hearing at 4-5.

On December 3, 2009, Ormet filed comments on ABEP-Ohio’s
Application, asserting that AEP-Ohio must produce further
information before the Commission can make a decision
regarding its Application with respect t0 calendar year 2010
Ormet explains that under the Commission-approved unique
arrangement in 09-119, the delta revenues AEP-Ohio is entitled
to collect are based upon the difference between the tariff rates
for Ormet and the rate resulting from the unique arrangemsnt.
Ormet contends that AEP-Ohio has offered no explanation or
justification for the proposed 2010 tariff rate, that the rate
assumed in the Application has not been submitted to the
Comumission for approval, and that it appears to be higher than
the rate increase permitted in In the Matler of the Application of
Colwnbus Southern: Power Company for Approval of en Eleciric
Security Plan; an Amendment o its Corporate Separation Plan; and
the Sale or Transfer of Certain Generating Assets, Case No. 08-917-
EL-SSO; and In the Matter of the Application of Ohio Power
Company for Approval of an Electric Security Plaw; and an
Amendment to its Corporale Separation Plan, Case No. 08-918-EL~
850, Opinion and Order (March 18, 2009); Entry Nunc Pro Tunc
{March 30, 2009); First Entry on Rehearing (July 23, 2009
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Finding and Order (July 29, 2009); Second Entry on Rehearing
(November 4, 2009) (ESP proceedings). Accordingly, Ormet
requests that the Conumission set the matter for hearing, or, in
the alternative, explain the basis for AEP-Ohio’s proposed 2010
tariff rate prior to approving the Application.

OCC and OFG also filed comments on December 3, 2009, in
which they argue that AEP-Ohio failed to support its
applications with the appropriate information, that any
provider of last resort (POLR) charges paid to AEP-Ohio under
its contracts with Ormet and Eramet should be credited to the
economic development rider (EDR), and that AEP-Ohio
unreasonably requests to accrue carrying costs on any under-
recovery of deita revenues caused by levelized rates, but failed
to request a mechanism for protecting customers from an
accrual of catrying costs on over-recovery. In their comments,
OCC and OEG also posit that AEP-Ohio's EDR should be
audited every six months to verify that AEP-Ohio, Ormet, and
Eramet have met and maintained compliance with
Commission-ordered conditions. OCC and OEG advocate for
Commission rejection of AEP-Ohio’s Application, or in the
alternative, a determination that the Application may be unjust
and unreasonable, and that a hearing is necessary.

On December 9, 2009, AEP-Chio replied and submitted
supplemental information, which provided the projected impact
of the proposed EDR rider on all CSP and OF customers, by
customer class. :

Comumission Staff (Staff) reviewed AEP-Ohio’s application and
supplemental information, and issued its recommendation on
Decernber 10, 2009. Staff recommended that the Commidssion
approve AEP-Ohio’s Application, using the proposed EDR rates
that include POLR credits, as filed on December 9, 2010. Staff
noted that it is Staff's understanding that AEP-Ohio is
requesting to accrue carrying costs on any under-recovery of
delta revenues caused by the levelized EDR rates. In connection
with this request, Staff recommended that the Commission
require a symmetrical credit to carrying cosis in the event of
over-recovery caused by the levelized rate structure.
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On December 11, 2009, IEU-Ohio filed a motion to consolidate
Case Nos. 09-872-EL-FAC, 09-873-EL-FAC, 09-1906-EL-ATA, 09-
1095-EL-FAC, and 09-1095-BL-UNC, arguing that the
interconnected nature of the proposals addressed by the cases
demands that the Commission resolve the cases by means of
one proceeding. IEU-Ohio also contends that, although AEP-
Ohio implicitly srgues otherwise, adjustments to AEP.Ohio’s
EDR riders are not exempt from the limitations imposed on rate
increases in the ESP proceedings.

On December 14, 2009, AEP-Ohio filed a memorandum contra
IEU-Ohio’s motion to consolidate, stating that cost increases
associated with new government mandates, such as AFP-Chic’s
delta revenue costs, are not included under the rate increase
limitations set forth in the ESP.

On December 15, 2009, TEU-Ohio filed a reply to ARP-Ohio’s
memorandum contra, contending that the Commission did not
adopt, in the ESP proceedings, AEP-Ohio’s argument that cost
increases associated with new government mandates fall
outside the rate increase limitations. '

On December 22, 2009, Ormet also filed a reply to AEP-Ohio’s
memorandum contza, arguing that the EDR should be subject to
the Commission-mandated limitations on AEP-Ohic’s rate
increases.

As an initial matter, IBU-Ohio contends that AEP-Ohio has
failed to demonstrate that it is appropriate for it to recover delta
sevenue associated with the Ormet unique arrangement and the
Eramet reasonable arrangement. In support of its argument,
IEU-Ohio cites Section 4905.31(E), Revised Code, which
provides that a public utility electric light company may recover
costs incurred in conjunction with any economic development
and job retention program. IEU-Ohio contends that because
Ormet’s unique. arrangement and Eramet's reasonable
arrangement were not filed specifically as economic
development arrangements under the Commisgion’s rules, it is
inappropriate for AEP-Ohio to recover delta revenue associated

with the respective arrangements.

000076



09-1095-EL-RDR

(18}

(19)

Despite IEU-Ohio’s argument, the Commission finds that AEP-
Ohio is authorized to recover delta revenue related to the Ormet
unique arrangement and the Eramet reasonable arrangement.
Section 4905.31, Revised Code, permits recovery of foregone
revenue by the electric utility incurred in conjunction with
economic development and job retention programs. Both the
Ormet unique arrangement and the Eramet reasonable
arrangement advance, as underlying goals, either economic
growth or job retention. Chapter 4901:1-38, Q.A.C., titled
" Arrangements,” implements Section 490531, Revised Code.
Chapter 4901:1-38, O.A.C., encompasses all types of
arrangements, including economic development arrangements,
energy efficiency arrangements, and unigque arrangements.
Rule 4901:1-38-02, O.A.C., details that the purpose of Chapter
4901:1-38, O.A.C,, in part, is to facilitate Ohio’s effectiveness in
the global economy, to promote job growth and retention in the
state, and to ensure the availability of reasonably priced electric
service. Bach of these factors was a goal of the Ormet and
Framet arrangements. Further, Rule 4901:1-38-08, O.AC.,
which permits revenue recovery pertaining to agreements,
provides that “each electric uility that is serving customers
pursuant to approved reasonable arrangements may apply for a
rider for the recovery of certain costs as iated with its delta
revenue for serving those customers pursuant to reasonable
arrangements[]” The rule provides an opportunity to seek
recovery of delta revenues resulting from arrangements. It does
not limit the recovery of revenue to a namow fype of
arrangement, as [EU-Chio suggests. Moreover, 09-119 and 09-
516 specifically contemplated such filings by ABP-Ohio, seeking
recovery of the approved revenue -foregone as a result of
arrangements. See 09-119 Opinion and Order at 6-10; 09-516
Opinion and Order at8,9. g

In its Application, AEP-Ohio proposes t0 recover expected
unrecovered costs based on the estimated delta revenues
created by the Ormet and Eramet arrangements during 2010.
The estimated delta revenues AEP-Ohio sets forth in its
Application are calculated as the’ difference between the
proposed 2010 tariff rates and the Comuission-approved prices
under the Ormet unique arrangement and the. Eramet
reasonable arrangement. IEU-Chio argues that AEP-Ohio has
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not demonstrated why its proposed change in the method of

calculating delta revenue is warranted.

Rule 4901-38-01(C), O.A.C., which defines delta revenue, states
that “[d]elta revenue” means the deviation resulting from the
difference in rate levels between the otherwise applicable rate
schedule and the result of any reasonable arrangement
approved by the [Clommission” The method by which AEP-
Ohio proposes to calculate delta revenue in this Application
directly follows the definition set forth in the rule, as well as the
Commission’s orders in 09-119 and 09-516. The Commission
believes this is the proper method for calculating delta revenue,
and that AEP-Ohio is warranted in its use of this method.

In its comments, Ormet expresses cOnceIn that AEP-Ohio’s
proposed 2010 tariff rate has not been submitted to the
Commission for approval. Likewise, OCC and OEG express
concern over assumptions they allege AEP-Ohio has made in its
delta revenue calculations, Moreover, Ormet expresses
concerns that the proposed 2010 tariff rate AEP-Ohio used in its
Application appears to be higher than the rate increase
permitted under the ESP proceedings, which is 6 percent for
CSP and 7 percent for OP for 2010, Since filing its Application
in this case, AEP-Ohio filed an application to modify it
standard service offer rates in Case No. 09-1906-EL-ATA. The
proposed 2010 tariff rate AEP-Ohio used to calculate delta
revenue for purposes of its EDR rates is the same rate submitted
to the Commission for approval in Case No. 09-1906-EL-ATA in
2010, On December 10, 2010, Staff filed its review and
recommendation in Case No. 09-1906-EL-ATA, indicating that it
finds that the rates proposed in the applications provide for
increases no greater than those authorized by the Commission
in the ESP proceedings. In accordance with this review and our
decision jssued simulteneously with this order in Case Nos. 09-
a72.EL-FAC, 09-873-EL-FAC, and 091906-EL-ATA, the
Commission finds that the parties’ arguments that the proposed
2010 tariff rates utilized by AEP-Ohio in its delia revemme
calculations are unjustified is without merit..

IEU-Ohio, OCC, and OEG have alio expressed concerns that
AEP.Ohio’s Application is procedurally deficient, in that it
initially did not file the projected impact of the EDR rider on all
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customers, by customer class, As noted above, however, on
December 9, 2009, AEP-Ohio filed supplemental information
that provided the projected impact of the EDR rider. With this
information in the docket, it appears that the Application
provides a clear picture for the Commission’s evaluation of the
EDR rates proposed.

In its Application, AEP-Ohio proposes to Tecover the 2009
deferred unrecovered costs, or delta revenues, resulting from
the Ormet and Eramet reasonable arrangements, as well as the
carrying costs at the weighted average cost of CSP's and OF's
respective long-term debt. AEP-Ohio’s estimated recovery for
2009 is based on the following: estimates provided by Ormet of
its production level and associated MWh of consumption for the
period beginning with the effective date of the unique
arrangement through the end of 2009; and a projection for
Eramet's electricity consumption from the effective date of its
contract, pursuant to the reasonable arrangement, through the

end of 2009. AEP-Ohio also proposes to continue accriuing.
' carrying costs on the combined Ormet and Eramet balance of

unrecovered deferred costs until the deferral and related
carrying costs are fully recovered.

TEU-Ohio asserts, in its motion to set the matter for hearing, that
AEP-Ohio has feiled to demonstrate why any carrying charges
should not be based on the average cost of each company’s
short-term debt. However, under the semiannual reconciliation
process prescribed for EDR tates under Rule 4901:1-38-08,
O.A.C, the use of each company’s average cost of long-term
debt is a more appropriate mechanism for calculating carrying
charges than short-term debt, and, therefore, should be utilized.

The Commission finds AEP-Ohio’s proposal to recover the 2009
deferred unrecovered costs resulting from the Ormet and
Eramet arrangements, as well as the carrying costs at the
weighted average cost of CSP's and OF's respective long-term
debt, which are 5.73 percent for CSP, and 5.71 percent for OF, to
be reasonable. The Commission additionally finds that, on a
going-forward basis, AEP-Ohio shall utilize the interest rates
from its latest-approved filing for the calculation of carrying
cosis.
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As noted above, IEU-Ohio and Ormet contend that the EDR
should be subject to the Commission-mandated limitations on

AEP-Ohio’s rate increases, AEP-Ohio contends that because the .

cost increases associated with the EDR constitute government
mandates, they are not included in the rate increase limitations
imposed in the ESP. IEU-Ohio conterwls that the Commission
did not adopt AEP-Ohio’s new government mandate exception
to its rate increase limitations. IEU-Ohio also argues that the
Commission specifically listed those mechanisms that are
exempt from the applicable rate increase lirnitations in the ESP
first entry on rehearing, and the EDR was not among those
listed. '

While the Commission enumnerated a few of the riders and other
mechanisms that are exempt from the ESP rate increase
limitations in the first entry on rehearing, the list was not, as
JEU-Ohic suggests, exhaustive. Although the rider was named
and established in the ESP, we believe that the statute, as well as
our tules, permit recovery of the delta reveres created by
reasonable arrangements. As explained in 09-119 and (9-516
and herein, the Teasonable arrangements approved further the
policy of this state, and are consistent with Sections 490531 and
497802, Revised Code, and Chapter 4901:1-38, 0.AC.
Accordingly, we find that the EDR is not sublect to the
timitations on AEP-Ohio’s rate increases set forth in the BSP.
Finding otherwise would result in considerable deferrals being
created, including carrying costs, which would be passed on to
customers.

Although we find that the EDR is not subject to the limitations
on rate increases set forth in the ESP, we are not persuaded by,
and decline to adopt, AEP-Ohio’s argument that the cost
increases associated with the EDR constitute government
mandates. As IEU-Ohio notes in its memorandum contxa, to
interpret any Commission order pertaining to rates with which
an electric utility does not agree as a new governument mandate,
not subject to rate increase limitations, overextends the meaning
of the phrase.

The Comrmission finds that AEP-Ohio’s proposal to utilize EDR
rates of 10.52701 percent for CSP and 8.33091 percent for OP,
which include POLR credits, is reasonable. Likewise, the

-10-
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Commission finds that the levelized approach proposed by
AEP-Ohio for the collection of EDR costs is a just and
reasonable means of collection, as it will operate to avoid the
extzeme swings in EDR costs linked to the structure of the
Ormet unique arrangement.

As detailed by AEP-Ohio in its Application, the structure of the
Ormet contract fronfloads Ormet’s price discount over the first
eight months of each year. Based upon its use of the levelized
rate approach to temper swings in EDR costs for its customers,
AEP-Ohio anticipates the under-recovery of EDR costs during
the first eight months of each year. In light of this situation,
AEP-Ohio proposes to accrue carrying costs, at the weighted
average costs of CSP's and OP's respective long-term debt,
caused by the levelized rates. OCC and OEG object that while
AEP-Ohio requests to accrue carrying costs on the under-
recovery of delta revenues due to levelized rates, it does not
request a symmetrical mechanism for protecting consumers in
the event of the over-recovery of delta revenues. Staff agrees
with the position of OCC and OEG on the issue.

The Commission finds that AEP-Ohio’s request to accrue
carrying costs on the under-recovery of delta revenues due to
levelized rates is reasonable and should be permitted.
However, to the extent that OCC, OEG, and Staff assert that in
the event of over-recovery of delta revenues, customers should
be afforded symmetrical treatment to that afforded to AEP-Ohio
in the event of an under-recovery, we find their argument
persuasive. Therefore, if the over-recovery of delta revenues
occurs, AEP-Ohio shall credit customers with the value of the
equivalent carrying costs, calculated according to the weighted
average costs of long term debt, 5.73 percent for CSP, and 5.71
percent for OP. '

As noted above, Rule 4901-38-08, O.A.C,, prescribes that the
EDR shall be updated and reconciled semiannually.
Additionally, all data submitted in support of any rider update
is subject to Commission review and audit. Pursuant to this
provision, as well as Staff’s recommendation, the Commission
finds that the EDR should be updated and reconciled, by
application to the Commission, semiannually. By this process,

the estimated delta revenues will be trued to actual delta

~11-
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revenmes, and any over- or under-recovery will be reconciled.
The semianmual adjustments to the EDR rates of CSP and OF
will be effective with the first billing cycle of April and October
in each year. AEP-Ohijo is cautioned, therefore, to submit its
applications in a timely fashion, such that the Commission will
have sufficient time to review the filings and perform due
diligence with regard to its review of the proposed rates.

Upon review of the extensive pleadings and cormunents filed by
numerous parties, the Commission finds that AEP-Ohio's
Application to adjust its EDR rates, as supplemented on
December 9, 2009, and as modified herein, does not appear 0 be
unjust or unreasonable, and should be approved as modified
herein. Therefore, the Commission finds that it is unnecessary
to hold a heating in this matter, and, thus, the requests for
hearing advanced by several parties should be denied. The
Commission additionally authorizes AEP-Ohio to implement its
adjusted EDR rates of 10.52701 percent for CSP and 8.330%1
percent for OF, effective with bills rendered in the first billing
cyde of January 2010.

Finally, the Commission finds that the case herein, which was
originally docketed as Case No. 09-1095-EL-UNC, is more
appropriately docketed with the new RDR case code, as it
specifically ~addresses  economic development  riders.
Accordingly, now and hereafter, Case No. 09-1095-EL-UNC
should be designated as Case No. (9-1095-EL-RDR.

Ir is, therefcrg,

~12-

(JRDERED, That the motions of OEG, Ormet, IEU-Ohio, and OCC to
intervene be granted. It is, further,

ORDERED, That Ormet’s motion to admit Clifton A. Vince, Douglas G.
Bonner, Daniel D. Barnowski, and Emma F. Hand to practice pro hac vice before the
Commission in this proceeding be granted. It is, further,

*ORDERED, That AEP-Ohio’s Application to
supplernented on December 9, 2009, be approved as mo

adjust its EDR rates, as
dified herein. It is, further, -

ORDERED, That AEP-Ohio implement its adjusted EDR rates of 10.52701
percent for CSP and 8.33091 percent for OF, effective with bills rendered in the first
billing cycle of January 2010. It is, further,
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ORDERED, That the requests for a hearing be denied. Itis, further,
ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Rl i e

Palil_ A. Centolella

«13-

RiH:ct
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ormet )

Primary Aluminum Corporation for )

Approval of a Unique Arrangement with ) Case No. 09-119-EL-AEC
~ Ohio Power Company and Columbus ) '
Southern Power Company. )

0) N AND ORDER

The Commission, considering the above-entitled application, hereby issues its
opinion and order in this matter. '

APPEARANCES:

Sonnenschein Nath & Rosenthal LLP, by Clifton A. Vince, Douglas G. Bonner,
Daniel D. Barnowski, and Emma F. Hand, 1301 K Street NW, Suite 600 East Tower,
Washington, D.C. 20005, on behalf of Ormet Primary Aluminum Corporation.

Richard Cordray, Ohio Attorney General, by Duane W. Luckey, Section Chief, and
Thomas Lindgren and Thomas McNamee, Assistant Attorneys General, 180 East Broad
Street, Columbus, Ohio 43215, on behalf of the staff of the Public Utilities Commission of
Ohio.

Marvin I Resnik and Steven T. Nourse, American Electric Power Service
Corporation, 1 Riverside Plaza, 29® Floor, Columbus, Chio 43215, on behalf of Columbus
Southern Power Company and Ohio Power Company.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Gregory J. Poulos, and
Maureen R. Grady, Assistant Consumers’ Counsel, Office of Consumers’ Counsel, 10 West
Broad Street, Columbus, Ohio 43215, on behalf of the residential consumers of Columbus
Southern Power Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 Bast Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister and

Joseph M. Clark, 21 East State Street, Columbus, Ohio 43215, on behalf of Industrial
Energy Users-Ohio.
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Chester, Willcox & Saxbe, LLP, by John W. Bentine, Mark 8. Yurick, and Matthew 5.
White, 65 Bast State Street, Suite 1600, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company.

QPINION:
. 1. History of the Proceeding

On February 17, 2009, Ormet Primary Aluminum Corporation (Ormet) filed an
application pursuant to Section 490531, Revised Code, to establish a unique arrangement
with the Ohio Power Company and Columbus Southern Power Company {AEP-Ohio} for
electric service to its aluminum-producing facility located in Hannibal, Ohio. In its
application, Ormet requests that the Commission establish a unique arrangement for
alectric service with AEP-Ohio that links the price of electricity for its facility for calendar
years 2010 through 2018 with the price of aluminum as reported on the London Metal
Exchange (LME). Ormet filed an amended application on April 10, 2009, to reflect the
possible curtailment of the equivalent of at least two of its six potlines.

: On March 9, 2009, Industrial Energy Users-Ohio (IEU-Ohio) filed comments
regarding Ormet's application. Further on April 28, 2009, Ohio Energy Group (OEG) and
Kroger Company (Kroger) each filed comments regarding Ormet’s amended application.

Motions to intervene were filed by AEP-Ohio, IEU-Ohio, OEG, Kroger, and the
Ohio Consumers’ Counsel (OCC). Those motions were granted by the attorney examiner.

Based upon the comments, the attorney examiner set this matter for hearing. The
hearing in this matter commenced on April 30, 2008, and concluded on June %7, 2009. At
the hearing, Ormet presented four witnesses, OCC presented three witnesses, and Staff
presented one witness. Briefs were filed on July 1, 2009, by Ormet, AEP-Ohio, OCC and
OEG, IEU-Ohio, Kroger, and Staff. '

1L Discussion and Conclusions

. In support of the unique arrangement, Ormet argues that the benefits to the region
of keeping Ormet in operation will more than offset the delta revenue paid by other
ratepayers. Ormet claims that the undisputed expert testimony in the record of this
proceeding demonstrates that, at full operations, Ormet provides $195 million of benefits
to the regional economy (Ormet Ex. 5 at 1).

Ormet also contends that the praposed unique arrangement furthers the policy of
the State of Ohio as codified in Section 4928.02, Revised Code. Ormet claims that the
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unique arrangement is designed to meet the specific needs of Ormet with respect to the
price, terms, conditions, and quality options of electric service as specified by Section
4928,02(B), Revised Code. Further, Ormet claims that the unique arrangement will help
Ohio compete in the global economy pursuant to Section 4928.02(N)}, Revised Code.
Ormet contends that it competes in a global market and needs affordable energy in order
ta compete.

Ormet further contends that it has provided the information needed by the
Commission to approve the unique arrangement. Ormet notes that it has provided an
affidavit from its chief executive officer verifying the information provided in the
application and that it has also provided verifiable data in support of the application.

OCC and OEG claim that Ormet’s economic analysis of its impact on the region is
flawed because it fails to factor in the negative economic impact on the rest of the state
from raising electric rates to pay for the delta revenues (Tr. 1 at 263, 265). OCC and OEG
assert that there will be a clear negative economic impact to requiring all other AEP-Ohio
ratepayers to pay increased rates to pay for the delta revenues under the proposed unique
arrangement.

[EU-Chio notes that the Commission may approve a proposed unique atrangement
if it is shown to be just and reasonable and that it furthers the policy of this state.
However, IEU-Ohio argues that Ormet's application should not be approved. IEU-Ohio
claims that there are mo clear or reliable indications of how the proposed unique
arrangement will produce sufficient beneficial outcomes to make the transfer of revenue
responsibility just and reasonable. IEU-Ohio alleges that there are many unanswered
'questions regarding the proposed unique arrangement, including questions related to the
future price of aluminum, the treatment of delta revenue, pending litigation between
Ormet and its alumina supplier, Ormet’s ability to negotiate a new tolling contract, the
sale of significant assets currently owned by Ormet, and the minimum cash requirement
associated with labor costs for 2010 and beyond. -

The Commission finds that Ormet’s application for a unique arrangement should be
approved subject to a number of modifications set forth below. The evidence in the record
 of this proceeding demonstrates that Ormet provides significant economic benefits to the
region. Specifically, the evidence demonstrates that Ormet provides $195 million in total
employee compensation and benefits to the regional economy (Ormet Ex. 5 at 1). The
evidence also indicates that Ormet is a key employer for the region (Ormet Ex. 5 at 3-4)
and that Ormet's operations are responsible, indirectly, for the creation of an additional
2,400 jobs in the region (Tr. 1 at 262-263). Further, the record shows that Ormet's
operations generate over $6.7 million in ax revenue each year (Tr. 1 at 271). Finally,
although OCC and OEG, as well as Staff, claim that the increased rates paid by ratepayers
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will have a negative economic eﬁect on the state’s economy, no party presented evidence
in the record which quantified this negative effect (TR. 1 at 264-265).

The Commission notes that, although the proposed unique arrangement covers the
petriod between January 1, 2009 and December 31, 2018, the specific terms and conditions
of the unigue arrangement are distinctly different for calendar year 2009 than for the
remaining years of the unique arrangement. Therefore, the Commission will address the
terms related to calendar year 2009 separately.

A, Terms of the Unigue Arrangement for Cal Year 2009

Under the terms of the amended application, for the balance of calendar year 2009,
Ormet will pay AEP-Ohio the lesser of the applicable AEP-Ohio tariff rate or $38.00 per
MWh. I Ormet reduced its production by the equivalent of at least two potlines, Ormet’s
rate would be reduced to the leaser of the applicable AEP-Ohio tariff rate or $34.00 per
MWh. Ormet requests that the rate for 2009 going forward be set at a level that, taking
into account the rate that Ormet has been paying to date, would result in an average rate
of $38.00 per MWh for the portion of the year that Ormet was above the four potiine
operating level and an average rate of $34.00 per MWh for the portion of the year that
Ormet was operating at four potlines or less.

OCC and OEG argue that, while Ormet’s proposed unique arrangement for 2009 is
reasonable in most respects, the provisions calling for retroactive recovery of discounted
rates should be rejected. OCC and OEG note that the proposed unique arrangement -
requests the Commission make the unique arrangement retroactive to January 1, 2009,
OCC. and OFG allege that this would result in Ormet receiving discounted rates for
electricity that were different from the rates w: ich were approved and in effect at the time -
the service was delivered. OCC and OFEG argue that this would constitute retroactive
ratemaking which is prohibited. Lucas County v. Public Util. Comm. (1997), 80 Ohio 5t3d
344, 348-349. Further, OCC and OEG contend that Ormet should be required to pay AEP-
Ohio’s economic development rider. OCC and OEG note that this rider is unavoidable .
and that Ormet should pay this rider just like all other customers.

Finally, OCC and OEG dlaim that the proposed unique arrangement for 2009 is
unreasonable and unlawful because it provides compensation to AEP-Ohio for its POLR -
responsibilities when Ormet cannot shop under the contract. OCC and OEG claim that,
because AEP-Ohio will not incur any risk that Ormet would leave and come back fo <.
system and seek service when the market makes it more economical, AEP-Ohio should not
assess a POLR charge on Ormet, and ratepayera should not pay any discount’ which
compensates AEP-Ohio for 2 non-existent POLR risk for this consumer.
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AEP-Ohio argues that the Commission should not reopen its prior approval of the
temporary amendment to the 2007-2008 contract between Ormet and AEP-Ohio. This
temporary amendment was approved by the Commission effective January 1, 2009, AEP
contends that, if the Commission approves the proposed unique arrangement, the unique
arrangement should be effective on a prospective basis only because an earlier effective
date would violate the terms of the temporary amendment.

Sinff notes that Ormet's rate for 2009, the first year of the agreement, would be fixed
at either $38 per MWh or $34 per MWh, depending on the number of potlines in operation
(OCC Ex. 3 at 6-7). Although Staff had previously recommended that the Commission
bifurcate this proceeding and address calendar year 2009 separately, Staff recommends

Commission approval of the terms for the first year of the unique arrangement.

The Commission finds that the terms of the unique arrangement for 2009 should be
approved subject to the following modifications. With respect to price, the Commisgion
orders AEP-Ohio to bill Ormet, for the balance of 2009, at a rate which, for all of calendar
year 2009, averages $38.00 per MWh for the periods when Ormet was in full operation
(i.e., six potlines), $35.00 per MWh for the periods when Ormet curtailed production to 4.6
potlines, and $34.00 per MWh for the periods when Ormet curtailed production to 4
potlines. This rate will ensure that Ormet will receive the benefits of the rates proposed
for calendar year 2009 in its amended application without bifurcating the proceeding as
originally proposed by Staff. Further, this rate is contingent upon Ormet maintaining
employment levels at 900 employees for calendar year 2009 pursuant to Ormet's
representations in the record of this proceeding (Ormet Ex. 11A at 5-6; Tr. IIf at 425).

However, with respect to the delta revenue for 2009, the Commission believes
further proceedings are necessary regarding the recovery of delta revenues by AEP-Ohio
for calendar year 2009. Therefore, the Commission authorizes AEP-Ohio to defer the delta
revenues created by the unique arrangement for the remaincder of calendar year 2009, and
the Commission directs AEP-Ohio to file an application to recover the appropriate
amounts of the deferrals authorized by the Commission in Case No. 08-1338-EL-AAM and
the deita revenues for calendar year 2009,

The approved unique arrangement shall be effective for services rendered
following the filing in this docket of an executed power agreement which conforms to the
modifications ordered by the Commission in this Opinion and Order. Although the
power agreement shall be effective for services rendered after the filing of an executed
power agreement, the Commission retains the right, upon review of the executed power
agreement, to order further revisions to the power agreement in order to ensure that the
power agreement conforms to the modifications of the proposed unique arrangement
ordered by the Commission in this Opinion and Order. :
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B.  Terms of the Unique Arrangement for Calendar Years 2010 through 2018

For calendar years 2010 through 2018, the rate Ormet will pay under the proposed
unique arrangement will be d ined based upon schedules filed each year with the
Comumission. Each schedule would include an “indexed rate” and a “target price.” The
indexed rate would be the rate that Ormet could pay to produce the minimum cash flow
necessary to sustain operations and pay its required legacy costs depending upon the LME
price of aluminum. The target price will be the projected average price of aluminum for
the calendar year as reported on the LME at which Ormet would be able to pay the AEP-
Ohio tariff rate and still maintain the minimum cash flow necessary to maintain its

_operations and pay its required legacy costs. Under the proposed unique arrangement,
the Commission may require an independent third-party review of each year's schedule at
Ormet’s expense.

When the LME price of aluminum is less than or equal to the target price, Ormet
will pay the indexed rate. When the LME price of aluminum is greater than the target
price, but not more than 3300 per tonne above the target price, Ormet will pay 102 percent
of the AEP-Ohio tariff rate, When the LME price is greater than $300 per tonne than the
target price, Ormet will pay 105 percent of the AEP-Ohio tariff rate. At the end of each
year, there will be a true-up to reconcile the projected LME prices for the year with the
actual LME prices. ,

With respect to the terms of the unique arrangement for calendar years 2010
through 2018, intervenors in this proceeding and Staff have raised a number of specific
arguments related to: (1) the proposed discount and delta revenue recovery; (2) potential
delta revenne credits; (3) POLR charges; (4) deposit and advance payment requirements;
and (5) the need for future review of the proposed unique arrangement. Although the
Commission will approve the proposed unique arrangement, the Commission will order a
number of modifications to the unique arrangement in order to address the issues raised
by intervenors and Staff.

1)  Proposed Discount and Delta Revenue Recovery

JEU-Ohio argues thai the unique arrangement, if approved, would impose an
excessive burden on other rustomers of AEP-Ohio. IEU-Ohio claims that, under the
pricing formula contained in the proposed unique arrangement and assuming an AEP-
Ohio tariff rate of $44.24 per MWh, Ormet would need to sell aluminum at $2,843 per
tonne to avoid creating delta revenues; however, if Ormet sold aluminum in 2010 at $1,602
per tonne, which was the LME forward price as of April 29, 2009, delta revenues would
amount to $283 million (OEG Ex. 1; OEG Ex. 6). '
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Likewise, OCC and OEG claim that the proposed unique arrangement is
unreasonable because it fails to limit the delta revenues that ratepayers could be asked to
pay. - OCC and OEG note that any LME price less than $2,200 per tonne will result in
Ormet being paid, in the form of a credit on its bill, to use electricity (Tr. I at 153; Tr. I at
297). As of May 1, 2009, the LME futures price for July 2010 was $1,602 per tonne (Tr.1at
150-155). ©OCC and OEG claim that, if the futures price for July 2010 accurately reflects the
actual LME price for July 2010, Ormet will be paid $77.1 million to use power in 2010 (Tr. 1
at 153). OCC and OEG contend that there is no basis in law for the proposed unique
arrangement and that Ormet has failed to provide any credible legal justification for
requiring ratepayers to pay cash to & company beyond discounting rates to zero dollars.
Therefore, OCC and OEG conclude that the proposed unique arrangement would not be
reasonable without an appropriate fioor for the rate Ormet will pay. :

OCC and OEG note that, although the total impact of wages on the states of Ohio,
West Virginia and Pennsylvania, if Ormet were to close, would be $195 million per year
(Ormet Ex. 8 at 4), half of the employees and retirees identified in the amended application
reside in Permsylvania and West Virginia (Ormet Ex. 5 at 5), and a substantial amount of
the tax revenues received from Ormet goes to West Virginia {Ormet Ex. 5at 11-12). Thus,
OCC and OEG conclude that Ormet's economic study should be discounted by 42 percent
before it can be considered a relevant study on the Ohio economic impact of a potential
closing by Ormet. OCC and OBG note that Staff recommended in the hearing that the
amount of the rate discount be limited to $54 million per year and that the discount be
phased out over the term of the contract (Staff Ex 2 at 3). However, QCC and OEG
rmaintain that the limit should not exceed $32 million, the amount of wages of the Ohio
workers at the Ormet plant.

Kroger argues that, when considering a proposed unique arrangement, the
Commission must balance all costs of the proposed arrangement with the benefits of
assuming those costs. Further, :Kroger contends that, in order to avoid exposing -
ratepayers to unreasonable and urlimited risk, any unique arrangement approved by the
Commission in this proceeding should include reasonable protections for AEP-Ohio
ratepayers. Kroger believes that the reasonable protections should include a definitive
limit on the cost that ratepayers are required to pay, by either limiting the discount Ormet
receives to a certain percentage below AEP-Ohio’s tariff rates or placing a dollar limit on
the amount of delta revenues AEP-Ohio may recover annually from the unique
arrangement.

AEP-Ohio believes that the amount of any discount to be provided to Ormet is a
matter for the Commission’s judgment. However, AEP-Ohio claims that, under Section
4905.31(E), Revised Code, AEP-Ohio must be prov ided full recovery of all delta revenues
under the unique arrangement because the statute specifies that all costs of an economic
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development program or job retention program are recoverable by an electric utility,
including all “revenue forgone.” : _

Ormet claims that the potential harm predicted by the intervenors in this
proceeding is speculative and based upon an unlikely worst case scenario. Ormet
contends that the delta revenue calculations by OCC and OEG are based upon the
erroneous assumption that current LME forward prices are reliable predictors of future
LME prices and that future LME prices are likely to stay below $1,941 per tonne {OCC BEx.
3 at 11-12). However, Ormet contends that a more reliable projecton predicts that
aluminum prices will be near $2,000 per tonne by the end of 2009 (Crmet Ex. 9at1; Tr. 1 at
173-174). Ormet also claims that there are several additional factors that will lower its
costs, and the need for rate discounts, over time; these factors include deleveraging
through the proceeds raised by asset sales and internally-generated cash (Ormet Ex. 7 at
2), and reductions in Ormet’s pension contributions beginning in 2013 (Tz. Il at 434-436).

Staff argues that any unique arrangement approved by the Commission should
contain a floor and a ceiling, The Staff believes that a price floor, below which a
customer’s payments cannot go, reflects the need to maintain the customer’s incentive to
operate efficiently and effectively. Staff maintains that & maxirum reduction of 25 percent
from the tariff rate is the appropriate balance, keeping the customer focused on efficiency
but providing temporary assistance as well (Staff Bx. 2). This floor would result in a
maximum rate discount of $54 million. .

In addition, Staff argues that there should be a ceiling on the amount of delta
revenue to be recovered from other ratepayers. Staff notes that the benefits of unique
arrangements to other ratepayers are limited and that the ability of other ratepayers to pay
for delta revenues is likewise limited. Staff believes that the primary benefit of the unique
arrangement is the potential preservation of jobs in Ohio; thus, Staff argues that the cap on
annual delta revenue recovery should be set initially at $54 million, which is the amount of
Ormet's payroll. In addition, Staff recommends that the amount of any discount be
reduced by 11 percent of the initial discount each year during the term of the unique
arrangement. i

Ormet argues that the $54 milliorr cap proposed by Staff is insufficient. Although
Ormet believes that the aluminum market will rebound, Ormet claims that this market is
highly volatile and that any cap must address this volatility (Ormet Ex. 6 at 6-7). Ormet
maintains that the $54 million cap proposed by Staff is inadequate given the volatility of
the aluminum market. Ormet claims that, if the discount in any given year is not sufficient
to keep Ormet in business, then the entire confract will fail and Ormet will likely need to
curtail production at its Hannibal facility. '
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Moreover, Ormet contends that Staff's proposed cap is unreasonable and
speculative, Ormet betieves that Staff's proposed cap fails to consider what Ormet needs
to operate or to balance the costs of discounts against Ormet’s benefits to this state. Ormet
also claims that Staff has provided no support for its position that a maximum reduction of
75 percent from the tariff rate is appropriate. Further, Ormet contends that Staff has not
demnonstrated that its proposed $54 million cap would enable Ormet to remain in business
for the years 2010 through 2019.

The Commission agrees with Staff's position that, generally, unique arrangements
must contain a floor, 2 minimum amount that the party seeking a unique arrangement
should be required to pay, and a ceiling, a maximum amount of delta revenue which the
ratepayers should be expected to pay. Ormet represents that it does not oppose the
application of a cap or floor to its contract (Ormet Brief at 21).

With respect to a floor, Ormet proposes a number of different methods for
establishing a floor, with a range of $93 million to $114 million as the maximun discount
¢rom tariff rates. This range includes the variable costs of production of the electricity
consumed by Ormet, which testimony indicates would be approximately $90 million (Tz. 1
at 235; Staff Bx. 2A, Tr. IV. at 478-479, 491-492). On the other hand, Staff has proposed a
floor in which Ormet would receive a maximum discount from tariff rates of $54 million.

OCC and OEG propose a floor of $32 million, based upon the total wages paid to Ormet's
employees who reside in this state.

Based upon the record in this case, the Commission finds that Ormet's rate should
be determined as proposed in the umique arrangement, but with a floor, or maximum
discount from tariff rates, Although the Commission does not agree with Staff's
recommendation on the amount of the floor, this floor should be implemented in the
manner proposed by Staff at the hearing (Staff Bx. 2). Moreover, the Commission is not
persuaded by the arguments presented by OCC and OEG that the Commission should
consider only the Ohio portions of the regional economy. All of the jobs which would be
retained under the proposed unique arrangement are located in this state irrespective of
where the employees reside. Further, neither. OCC nor OEG presented any economic
analysis regarding how much of the indirect benefits of OrmeY's continuing to remain in
operation advantage the residents of this state as opposed to other states.

Therefore, the Commission will modify-the proposed unique arrangement to set the
maximum rate discount at $60 million for calendar years 2010 and 2011. The Commission
has based the floor upon the variable costs of production of the electricity consumed by
Ormet at full capacity, which the testimony at hearing indicates would be approximately
$00 million. However, testimony in the record also indicates that, at the time of the
hearing, Ormet was in the process of curtailing production to 4 potlines (Tr. 1 at 70-71).
This curtailment of operations should reduce Ormet's demand for electricity by
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approximately one-third; therefore, the Cormmission has reduced the estimate of the
variable costs of production of the electricity of $%0 million by one-third to $60 million.
The Commission finds that this is an appropriate floor or maximum discount for Ormet.
This floor will be subject to two adjustments: a flexible phase down and a reduction in the
discount due to reductions in employment, both of which will be discussed below.

With respect to the ceiling, or the maximum amount ratepayers should be expected
to pay in any given year, the Commission agtees with Staff and the intervenors that the
ability of ratepayers to fund the recovery of delta revenues is not unlimited. "Ormet
contends that the Staff has not offered proof for its recommendation of what ratepayers
can afford to pay. However, Ormet, not Staff nor the intervenors, has the burden of proof
in this proceeding, and it is Ormet that has failed to present evidence contravening the
Staff's expert testimony, which was based upon substantial experience in relevant utility
matters in this state (Staff Bx. 1 at 1; Tr. Il at 336.338; Tr. IV at 505). Therefore, the
Commission will adopt Staff’s recommendation of $54 million as the maximum amount of
delta revenue which ratepayers should be expected to pay in a given year.

However, this will result in a potential differential of up to $6 million per year
between the $60 million maximum discount from tariff rates for Ormet and the $54 million
maxiraum in delta revenues which ratepayers can be expected to pay. AEP-Ohio will be
authorizad to defer this differential, with carrying costs equal to AEP-Ohio’s long term
cost of debt, during the term of the unique arrangement. During this time, all delta
revenue credits attributable to above-tariff payments by Ormet, to be calculated as
discussed below, will be first applied to reduce or eliminate the deferral and carrying
charges before being applied to AEP-Ohio’s economic development rider. At the end of
the term of the unique arrangement, AEP-Ohjo will be permitted to recover any remaining
deferred amounts, including carrying charges, through its economic development rider.

With respect to the adjustments to the floor, or maximum rate discount, the
Commission agrees with Staff's recommendation that the unique arrangement be modified
to phase down the discount over time. Ormet represents that there are several additional
factors that will lower its costs, and in turn the need for rate discounts, over time; these
factors include deleveraging through the proceeds raised by asset sales and internally-
generated cash (Ormet Ex. 7 at 7) and reductions in Ormet’s pension contributions
beginning in 2013 (Tr. Il at 434.436, 457-458). Therefore, although the $60 million floor
will be in effect for calendar years 2010 and 2011, the Commission finds that, for calendar
year 2012, the floor should be reduced to $54 million; for calendar years 2013 through
2018, the temaining six years of the contract, the foor should be reduced each year by $10
million, until it phases out completely for calendar year 2018. _

The Commission also acknowledges that the aluminum market is subject to a great
deal of volatility and that the unique arrangement should address that volatility.
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Therefore, for calendar year 2013 through 2018, Ormet may elect to use, in the current
year, any unused portion of the floor from a previous year (or years). Ormet shall apply
this election by providing written notice to AEP-Ohio and by filing such notice in this
docket. For example, if, due to LME prices in 2014, Ormet only uses a discount of $28.75
rmillion, leaving $6 million of the 2014 discount unused, Ormet may elect to increase the
floor in calendar year 2015 {or 2016 through 2018) by the $6 million unused discount. In
no event will an adjusted floor be permitted to excead $54 million in any year between
2013 and 2018. This should assist Ormet in weathering any short-term swings in the LME
market while ensuring that the floor, or maximum rate discount, phases out over the
duration of the unigue arrangement. '

Second, the Commission notes that the primary purpose of the unique arrangement
is to retain jobs rather than to boost worldwide aluminum production or to enrich Ormet's
investors. Any rate discounts provided to Ormet must be directly related to Ormet
maintaining certain levels of employment. The record in this case demonstrates Ormet
cannot continue to employ 900 employees beyond 2009 with curtailed production (Tr. Il
at 425). Therefore, under the unique artangement, Ormet will be required to maintain an
employment level of full-time employees of 650. Ormet will be required to provide a
monthly report to Staff and AEP-Ohio detailing its employment levels. The floor will be
reduced each month by $10 million for every 50 employees below 650 full-time employees
that were employed by Ormet for the previous month. This reduction will be in addition
to any planned phase down of the floor discussed above.

2) Potential Delta Revenue Credits

Kroger argues that the unique arrangement must provide for a greater share in the
benefits for AEP-Ohio ratepayers in the event that aluminum prices rise above the target
price. Kroger claims that ratepayers are being asked fo bear the risk of declining,
aluminum prices and, therefore, should receive a reasongble return in the event that
aluminum prices rebound. Kroger does not believe that a potential five percent gain is
sufficient to compensate ratepayers for these risks. ' ‘

OCC and OEG also allege that, under the proposed unique arrangement, AEP-
Ohio’s ratepayers bear great risks related to the price of aluminum while receiving little
benefit if the price of aluminum rises. OCC and OEG cite to the testimony of OCC witness
Ibrahim that the proposed unique arrangement lacks symmetry regarding the risks and
benefits born by AEP-Ohio’s customers (OCC Ex. 3 at 14-15). OCCard OEG claim that, if
aluminum prices double from the price when Dr. Tbrahim filed his testimony, the possible
benefit to AEP-Ohio’s ratepayers would only be $3.6 million to $8.9 million (OCC Ex. 3 at
15). On the other hand, if the futures price for July 2010 accurately reflects the actual LME
price for July 2010, Ormet will be paid $77.1 million to use power in 2010 and ratepayers
would be responsible for delta revenues of $281.1 million. OCC and OEG contend that
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this asymmetry is extremely disadvantageous to AEP-Chio’s ratepayers because these
ratepayers will bear huge risks for delta revenues while the benefits are extremely unlikely
and minimal compared to the risks. Consequently, OCC and OEG recommend that a
reasonable symmetry would require Ormet to pay 2 rate that exceeds the tariff rate by
$0.049 per MWh times 50 percent for each §1 per tonne when the actual LME price exceeds
the target price. AEP-Ohio would receive delta revenue credits for the amount that Ormet
pays in excess of tariff rates with a maximum delta revente credit cap of $16.35 million per -

year.

Ormet contends that the proposed unique arrangement is designed to assure that
Ormet is not unreasonably benefitted at the expense of AEP-Ohio’s ratepayers. Ormet
notes that the unique arrangement is designed to impose the minimum burden on
ratepayers by providing for the minimum cash flow necessary to keep its Hannibal facility
in operation and pay its required legacy costs; the unigue proposed arrangement does not
guarantee that Ormet will earn a profitor a patticular rate of return. Further, Ormet notes
that it has voluntarily offered to pay above-tariff rates when the LME price of aluminum is
greater than the target price.

The Commission finds that the unique arrangement, as filed, contains insufficient
potential benefits to ratepayers in relation to the risks which Ormet proposes the
ratepayers bear. Further, the Commission notes that the record indicates that Ormet will
be able to substantially reduce its pension fund obligations beginning in the future {Tr. I
at 434-436), However, the Commission finds that this can be addressed by increasing the
amounts that Ormet will pay when LME prices exceed the LME target price. Therefore,
beginning in 2012, if the LME price is greater than the LME target price, but not more than
$300 above the LME target price, Ormet will pay 104 percent of the AEP-Ohto tariff rate
rather than 102 percent of the AEP-Ohio tariff rate. Assuming ful] operations at Ormet’s
facility, this will increase the Qrmet’s potential contribution to deita revenue credits to
approximately $8.74 million per year from $4.37 million. Further, if the LME price is
greater than $300 above the LME target price, Ormet will pay 108 percent of the AEP-Ohio
tariff rate rather than 105 percent of the AEP-Ohio tariff rate. This will increase Ormet's
potential contribution to delta revenue credits to approximately $17.48 million per year
from $10.91 million,

The Commission finds that any amounts paid by Ormet in excess of AEP-Ohio’s
tariff rates should be considered as delta revenue credits. AEP-Ohio is directed to apply
the delta revenue credits first to any deferred amounts, including carrying charges, of
delta revenues. Any remaining delta revenue credits should be applied to AEP-Chio’s
economic development rider.
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%)  POLR Charges

OCC and OFEG claim that the proposed unique arrangement is unreasonable and
unlawful because it compensates AEP-Ohio for POLR charges when Ormet cannot shop
under the unique arrangement. Under terms of the proposed unique arrangement, AEP-
Ohio would be the exclusive supplier to Ormet’s Hannibal facility (Ormet Bx. 8,
Astachment A at 8-9; Tr. I at 37; Tr. IV at 484). OCC and OFEG reason that, since there is no
risk that Ormet will shop generation service while the contract is in effect, there is no risk
to AEP-Ohio that it will be called to serve as Ormet’s provider-of-last-resort; therefore, a
POLR charge should not be assessed upon Ormet, and the other ratepayers should not pay
delta revenues for POLR charges. '

 Kroger also contends that POLR charges should be excluded from the amount of
delta revenues recovered by AEP-Ohio. Kroger reasons that, because Ormet will be
contractually obligated to receive electricity from AEP-Ohio under the proposed unique
 arrangement, there is no risk to AEP-Ohio that Ormet will purchase electricity from an
alternative electric service supplier. Kroger claims that, under the proposed umique
arrangement, AEP-Ohio would still receive compensation for being the POLR supplier
without incurring POLR costs. Further, Kroger believes that AEP-Ohio should be required
to share the cost of any discount to Ormet since AEP-Ohio benefits financially from
continned Ormet operations.

AEP-Ohio believes that any Commission order keeping Ormet’s load out of the
competitive markets for ten years would conflict with that policy. Further, AEP-Ohio
contends that the Commission has already determined, in its electric security plan
proceeding, that a customer should not be able to give up its statutory right to obtain
 service from a competitive supplier in exchange for avoiding the POLR charge. Instead,
the only opportunity for a customer to avoid the POLR charge is to switch to a competitive
supplier and agree to pay market rates for generation upon any return fo the electric
utility. I re Columbus Sothern Power Co. and Ohio Power Co,, Case No. 08-917-EL-850 et
al,, Opinion and Order (March 18, 2009) at 40.

The Cormmission finds that, under the terms of the unique arrangement, AFP-Ohio
will be the exclusive supplier to Ormet (Tr. I at 37-38; Tr. IV at 484). Therefore, there is no
risk that Ormet will shop for competitive generation and then return to AEP-Ohio’'s POLR
cervice. 1f AEP-Ohio were to retain these charges, AEP-Ohio would be compensated fora
service it would not be providing. Moreover, our decision in the AEP-Ohio electric
security plan is inapplicable to this case because that holding addressed customers
receiving service under AEP-Ohio’s standard service offer rather than a customer
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receiving service under a unique arrangement specifically approved by the Commission.
Therefore, the Commission finds that the unique arrangement should be modified such
that any POLR charges paid by Ormet are used to reduce the AEP-Ohio’'s ratepayers’
obligations under the unique arrangement. During the term of the unique arrangement,
AEP-Ohio shall credit any POLR charges paid by Ormet to its economic development
rider in order to reduce the impact of the unique arrangement on other ratepayers’ bills,

4) Deposit and Advance Payment Provisions

[EU-Ohio observes that the proposed unique arrangement would shift all risk of a
potential default by Ormet to ABP-Ohio’s customers by relieving Ormet of its current
obligation to provide a secutity deposit as long as AEP-Ohio is permitted to treat any
defaulted amounts as delta revenue to be recovered from its customers (Ormet Ex. 8,
Attachment A at 14). IBU-Ohio argues that there is no real offset to the costs as & result of
shifting the default risks to the other ratepayers and that this is part of the excessive
burden placed upen AEP-Ohio’s ratepayers under the proposed unique arrangement,

Ormet claims that all it is seeking with respect to deposit and advance payment
terms is a return to standard tariff terms (Tr. I at 124, 227). Ormet believes that these terms
will benefit AEP-Ohio's other ratepayers. Ormet notes that the calculation of the rate that
Ormet can afford to pay is based on the assumption that the cash depasit currently held by
AEP-Ohio will be returned to Ormet, thereby increasing its cash flow. If this deposit is not
returned, it will result in increasing the magnitude of the discount required and in
increasing the delta revenues to be collected from ratepayers. Thus, Ormet claims that, if
the deposit is returned, the certainty of lower delta revenues would offset any potential
risk of default.

AEP-Oho argues that the provisions in the proposed unique arrangement regarding
waiver of deposit and advanced payment should not be modified. AEP avers that any
modification would jeopardize the ability of AEP-Ohio to recover any unpaid amounts.

The Commission finds that the provisions related to deposit and advance payments
should not be modified. The record clearly demonstrates that these provisions are an
essential element of the proposed unique arrangement (Ormet Ex. 11A at 3, 4). Further,
the record also demonstrates that Ormet has curtailed its operations, which will result in
less ratepayer exposute to the risk of defankt by Urmet.

5 Future Review of the Proposed Unique Arrangement
In addition, IEU-Ohio claims that the proposed unique arrangement would prohibit

the Commission and other stakeholders from seeking to modify the unique arrangement,
except in very limited circumstances, while allowing Ormet to request modifications that
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would further benefit Ormet. Likewise, OCC and OEG claim that the proposed unique
arrangement would unlawfully limit the Commission’s jurisdiction to review and modify
the agreement. Kroger also states that the Commission must have the ability to
periodically review and, if necessary, modify the unique arrangement. Further, Kroger
claims that ten years is an unreasonable amount of time to expose ratepayers to the risk
and cost of a unique arrangement; thus there must be a reasonable time limit on the
unique arrangement. Staff agrees that there should be some limit upon the length of the
unique agreement. Thus, Staff believes that there should be periodic reviews of whether
the unique agreements should continue.

The Commission believes that the provisions contained in the proposed unique
arrangement for future review will be adequate to safeguard ratepayers from undue risks
if supplemented by an additional, independent provision. The Comrnission notes that
Ormet has repeatedly, throughout this proceeding, represented to the Commission its
belief that, in the long-term, LME prices will recover suficiently for Ormet to profitably
operate. Ormet has disparaged the use of futures prices by OCC and OEG to predict
future LME prices and has argued instead that the Commission should rely instead upon
an analyst report which predicts a future tise in LME prices {Ormet Ex. 9 at 14).

Therefore, the Commission will modify the unique arrangement to provide an
additional, independent, termination provision in the event that long-term LME prices do
not recover as Ormet predicts. The Commission, above, has determined that, for calendar
years 2010 and 2011, AEP should be permitted to defer for future recovery the differential
hetween the floor, or maximum discount, of $60 miltion and the ceiling of $54 million. The
Commission will modify the proposed unique arrangement to allow the Commission to
terminate, by order, the unique arvangement i#f Ormet does not begin to reduce the
amount of the accumulated deferrals, and carrying charges, through the payment of
above-tariff rates, pursuant to the terms of the unique arrangement, by April 1,2012. The
Commission specifically notes that the crediting of POLR charges by AEP in the form of
delta revenue credits shall not constitute the payment of above-tariff rates by Ormet for
purposes of this termination provision. Unless otherwise ordered by the Commission,
such termination shall be effective immediately upon issuance of a Commission order
terminating the unique arrangement. -

FINDINGS OF FACT AND CONCLUSIONS OF LAW:
(1)  On February 17, 2009, Crmet filed an application pursuant to
Gection 490531, Revised Code, to establish a unique

arrangement with AEP-Ohio for electric service to its
aluminum-producing facility located in Hannibal, Ohio.
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(@ Ormet filed an amended application on April 10, 2009.

{(3) Comments regarding (}rmef’s application and amended
application were filed by TEU-Ohio, OEG, and Kroger.

(4)  Based upon the commenis, the attorney examiner set this matter
for hearing before the Comenission.

{5) The hearing in this matter commenced on April 30, 2009, and
concluded on June 17, 2009.

(6)  The amended application is reasonable and should be approved
as modified by the Commission.

ORDER:

1t is, therefore,

ORDERED, That the amended application for a unique arrangement filed by Ormet
be approved as modified by the Commission. It is, further,

ORDERED; That Ormet and AEP-Ohio file an executed power agreement in this
docket that conforms to the moditications ordeted by the Commission. Itis, further,

ORDERED, That the approved unique arrangement shall be effective for services
rendered following the filing in this docket of an executed power agreement. Itis, further,

ORDERED, That AEP-Ohio be authorized to defer delta revenues for the remainder

of calendar year 2009 and for calendar years 9010 and 2011, to the extent set forth in this
Opinion and Order. It is, further, '
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ORDERED, That a copy of this Opinion and Order be served upon all parties of
record. :

Paul A. Centolella _ | onda Hartman Fe

Cheryl L. Roberto

GAP:«ct

Entered in the Journal
Jur 15 2008

Reneé J. Jenkins
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ormet
Primary Aluminum Corporation for

Ohio Power Company and Columbus

)

Approval of a Unique Arrangement with )  CaseNo. 09-119-EL-AEC
)
)

Southern Power Company.

ENTRY ON REHEARING

R i e e e i S

The Comunission finds:

)

@

@)

“

On February 17, 2009, Ormet Primary Alumirum Corporation
(Ormet) filed an application to establish a unique arrangement
with the Ohio Power Company and Columbus Southern Power
Company (AEP-Ohio) for electric service to its aluminum-
producing facility located in Hannibal, Ohio. Ormet is

‘requesting that the Commission establish a unique arrangement

for clectric service with AEP-Ohio that links the price of
electricity for its facility with the price of aluminum as reported
on the Lordon Metal Exchange. Ormet filed an amended
application on April 10, 2009, to reflect the possible curtailment
of the equivalent of at least two of its six potlines.

On July 15, 2009, the Commission issued its Opinion and Order,
approving the amended application as modified by the

Corrgnission.

Section 4903.10, Revised Code, states that any party to a

. Commission proceeding may apply for rehearing with respect
{0 any matters determined by the Commission within 30 days of

the entry of the order upon the Commission’s journal.

On August 14, 2009, Industrial Energy Users-Ohio (FEU-Chio)
filed an application for rehearing, alleging that the Opinion and
Order was unreasonable and unlawful on the following

~ grounds:

(@) The Comumission should grant rehearing to clarify
the rate that will apply to Ormet during 2009.

() The Commission’s failure to include a provision to
terminate the reasonable arrangement automatically
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Moreover, the Ohio Consumers Counsel and the Ohio Energy
OFG) filed an application for reheating on
st 14, 2009, alleging that the Opinion and Order was

Group (OCC and
Augu

if Ormet fails to maintain operations i8
unreasonable.

The Commission’s failure to require Ormet to
maintain deposit and advance payment provisions
is unreasonable.

unzeasonable and unlawful on the following grounds:

(@

()

Further, on August 14, 2009, AEP-Ohio filed an application for
rehearing, alleging that the Opinion and Order was

The Commission erred in failing to specify and
ensure how AEP-Ohio will apply the credit for the
full amount of provider of last resort {POLR)
charges that will reduce what customers will have
to pay for Ormet’s unique arrangement.

The Commission erred by failing to specify that
AEP-Ohio and Ormet shall not be permitted to
reduce the delta revenue credit, for example by
negotiating a discount for the POLR charge, that is
intended by the Conumission io reduce what
customers will have to pay for Ormet's unique

arrangement.

unreasonable and unlawful on the following grounds:

(@)

{b)

The Commission’s conclusion that, during the ten-
year term of this unique arrangement, there is no
risk Ormet will be permitted to shop for competitive
generation and then retum fo AEP-Ohio is
unreasonable and conflicts with the Commission’s
orders in AEP-Ohio’s electric security plan cases, In
re Columbus Southern Power Co. and Ohio Power Co.,
Case No. 08-917-BL-8S0, et al,

Evenassumh'tgthereismrisk()rmetwiﬁbe
permitted to shop for competitive generation and
then retum to AFP-Ohio, requiring that POLR
chargespaidby()rmetnmstbecreditedby AEP-
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(7} On August 24, 2009, TEU-Ohio,
memoranda contra AEP-Ohio's app
and OEG also filed a joint memorandum contra AEP-Chio’s

rehearing on August 24, 2009. Farther, on

August 24, 2009, AEP-Ohio filed a memorandum contra the

application for

Ohio to its economic development rider is unlawful.
Section 4905.31(E), Revised Code, does not permit
the Commission to offset the amount of revenue
forgone by alleged or real expense reductions.
Further, the Commission’s authority under
Chapters 4901, 4903, 4905, 4907, 4909, 4921,
4923, 4927, 4928., and 4929., Revised Code, is not
available to the Commission to prohibit AEP-Ohio
from recovering all revenues forgone as a result of

the unique arrangement.

The Opinion and Order commits a customer to
refrain from acquiring #s generation sefvice from a
competitive retail electric service provider in
violation of the clearly stated public policy of this
State. Contract provisions that are contrary to the
public interest are unenforceable,

The Commission ordered AEP-Ohio and Ormet to
execute and file a power agreement conforming to
the Commission’s Opinion and Order even though
AEP—OHodidmtagreewiﬁtallﬂtetermsofthe
modified reasonable arrangement. There is no
“seasonable arrangement with” AEP-Ohio under
Section 4905.31, Revised Code.

Eliminating the existing requirement for AEP-Ohio
to retain a deposit from Ormet and no longer
requiring Ormet to make payments in advance to
AFP-Ohio is unreasonable in light of the increased
possibility of Ormet terminating production, either
indefinitely or permanently, along with the related
inability to make timely payments for electric
services or Ormet's decision not to make such

payments.

application for rehearing filed by OCC and OEG.

and Ormet each filed
jcation for rehearing. OCC

-3~
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In its first assignment of error, IEU-Ohio requesis that the
Commission clarify the rate for electric service which Orimet
will pay in 2009, IEU-Ohio notes that, after the Commission
issued its Opinion and Order in this proceeding, Ormet issued a
notice of layoff and closure pursuant to the Federal Worker
Adjustment and Retraining Notification Act (WARN). IEU-
Ohio also cites to a recent press release issued by Ormet
regarding a decision in its arbitration proceeding with its
alumina supplier. IBU-Ohio claims that, because the 2009 rates
approved by the Conmmission in the Opinion and Order were
expressly contingent upon Ormet maintaining at least 900
employees at its Hannibal facility, these developments require
the Commission to clarify the rates that Ormet should pay in
2009.

In its memorandum contra, Ormet claims that it issued its initial
WARN notices in order to preserve all of its available options in
light of the arbitration decision and the Commission’s Opinion
and Order in this proceeding. Further, Ormet represents that it
has issued a supplemental WARN notice stating its intention to
chutdown two of its six potlines and reduce its workforce by
100 employees and that it has issued a subsequent press release
regarding its intention to operate four of its six potlines through
the balance of 2009, With respect to its 2009 rate under the
unique arrangement, Ormet argues that, if it is not able fo
maintain an employment level of 300 employees, it will not be
entitled o the 2009 rate set forth in the Opinion and Order; and
ATP-Ohio will charge Ormet the default rate set forth in the

- power agreement, which is an average of $38.00 per MWh for

2009 until such time as Ormet resumes employment of 900

employees,

As a preliminary matter, the Comyrdssion notes that nione of the
WARN notices and press releases cited by both IEU-Ohio and
Ormet have been admitted into the evidentiary record in this
proceeding, Further, no witnesses have testified regarding the
nature or the implications of the WARN notices. Therefore, the
WARN notices and press releases will not be considered by the
Commission in this Entry on Rehearing. The Opinion and
Order provided that, if Ormet maintained an employment level
of 900 employees for calendar year 2009, AEP-Ohio would bill
Ormet, for the balance of 2009, at 2 rate which averages $38.00
per MWh for the periods when Ormet was in full production
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(i.e., six potlines), $35.00 per MWh for the periods when Ormet
curtailed production to 4.6 potlines, and $34.00 per MWh for the
periods when Ormet curtailed production to 4 potlines.
Further, the Commission ordered Ormet to provide AEP-Ohio
and Staff with monthly reports detailing its employment levels.
The Commission agrees with Ormet that, to the extent that
Ormet fails to maintain the required employment level in 2003,
AEP-Ohio should charge Ormet $38.00 per MWh, which is the
default rate in the power agreement, irrespective of Ormet’s
production levels. Moreover, the Commission will clarify that
the termination provision contained in Section 203 of the
proposed power agreement shall not apply for 2009 billing

pericds {Ormet Ex. 8, Attachment A at 9). Although the

Comumission does not believe that any further clarification is
necessary, we will direct Staff to review Ormet’s monthly billing
records for 2009 and the submitted monthly employment
reports to ensure that Ormet was billed in accordance with the
unique arrangement. Rehearing on this assignment of error
should be denied.

In its second assignment of error, IEU-Ohio claims that the
Commission's failure to include a provision to terminate the
reasonable arrangement automatically if Ormet fails to maintain
operations is unreasonable. [EU-Chio notes that, because the
unique arrangement is for a ten-year period, once AEP-Ohio
and Ormet file an executed power agreement, it is possible that
Ormet may cease operations and, at some point in the future,
resume operations and attempt to claim it is entitied to receive
electric service pursuant to the contract for the balance of the
term.  Therefore, TEU-Ohio contendsthat the termination
provisions of the unique arrangement, as modified by the
Commission in the Opinion and Order, do not sufficiently
protect ratepayers from undue risks. ~ *

Rehearing on this assignment of error should be denied, The
Commission finds that the provisions of the unique
arrangement, as modified by the Commission, adequately
protect ratepayers in the event that Ormet ceases operations.
The power agreement introduced into the record of this
proceeding provides that the power agreement shall terminate
24 months after any shutdown, unless Ormet begins ramping
up production (Ormet Ex. 8, Attachment A at 10). Further, in
the Opinion and Order, the Commission modified the unique
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arrangement such that Ormet is required to maintain an
employment level of 650 full-time employees. In the event that
Ormet does not maintain this employment level, the maximum
rate discount, or floor, would be reduced by $10 million for
every 50 employees below 650 full-time employees that were
employed for the previous month. This modification ensures
that the maximum rvate discount funded by ratepayers is
directly linked to continued employment at the Hannibal
facility. Therefore, we find that the provisions of the power
agreement, as modified, provide sufficient protection fo
ratepayers from any risk of curtailment of production or
shutdown of the Hannibal facility by Ormet: .

In its third assignment of error, JEU-Oho contends that the
Commission’s failure to require Ormet to maintain deposit and
advance payment provisions is unreasonable. Likewise, in its
fifth assignment of error, AEP-Chio claims that the
Commission’s failure to maintain the existing requirements for
a deposit and advance payments from Ormet is urreasonable.

IEU-Ohio argues that ratepayer exposure to the risk of default
byOmLethasincreasedduetotheissuameofﬂmWARN
notice, discussed above, by Ormet. Similarly, AEP-Ohio argues
that it may be unreasonable to release Ormet from the
requirement that it provide a deposit and advance payments
due to Ormet’s recent issuance of the WARN notice.

Ormet claims that the absence of deposit and advance payment
provisions actually benefils ratepayers. Ormet notes that the
annual calculation of the rate that Ormet can afford to pay is
currently based upon the assumption that the cash deposit
currently held by AEP-Ohio will be returned to Ormet, thereby
increasing its cash flow (Tr. 1 at 19-21, 22-23). However, Ormet
contends that, if it is required to keep a deposit with AEP-Ohio
and to continue paying in advance for power, then its cash flow
will be reduced and the magnitude of the discount required by
Ormet to continue in operation would increase.

The Commission finds that IBU-Ohio and AEP-Ohio have not
raised any new arguments, based upon evidence in the record
in this proceeding, in support of their assignments of error.
TEU-Chio's argument relies solely on the issuance by Ormet of
the WARN natice, an event which the Commission has already
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determined was not part of the evidentiary record in this
proceeding and will not be considered on rehearing. The
evidence in the record in this case demonstrates that payment
provisions contained in the power agreement, as proposed by
Ormet, reflect the same terms available to customers receiving
service under AEP-Ohio’s standard service offer (Tr. I at 124,
227). Moreover, the record demonstrates that such terms are
necessary for Ormet to continue operations under the unique
arrangement {Ormet Ex. 6 at 7, Ormet Ex. 11A at 3, 4).
Rehearing on this assignment of error is denied.

In support of its first assignment of error, AEP-Ohio argues that
there is a risk that, during the ten-year term of the unique
arrangement, Ormet will be permitted to shop for competitive
generation and then return to AEP-Ohio. AEP-Ohio argues that
the Commission’s authority over the unique arranpement is
continuous and that, as circumstances change, the Commission
can order a modification of the unique arrangement. AEP-Ohio
specifically notes that the Commission modified the proposed
unique arrangement to provide provisions related to
employment levels and the requirement that any accumulated
deferrals be reduced through payment of above-tariff rates no
later than April 2012. Further, AEP-Ohio notes that Ormet has
not just shopped for competitive generation in the past but has
also sought and been granted permission to switch to another
electric supplier’s certified territory.  See Ormei Primary
Aluminum Corporation et al, v. South Central Power Co. and
Columbus Southern Power Co, Case No. 05-1057-EL-CSS.
Therefore, based upon the Commission’s continuing jurisdiction
over the special arrangement and upon its experience with this
customer, AEP-Ohio argues that the Comumission should
reverse its conclusion that there is no risk of Ormet shopping
and then returning to POLR service.

In their joint memorandum contra AEP-Ohio’s application for
rehearing, OCC and OEG argue that the Commission’s
conclusion that there is no risk of Ormet shopping and
returning to AEP-Ohio during the ten-year term of the unique
arrangement was reasonable and consistent with the
Commission’s order in ABP-Ohio’s ESP case. OCC and OEG
claim that the record established that Ormet made the decision
that it would not shop and that the Opinion and Order simply
ratifies Ormet's decision to make AEP-Ohio its exclusive electric
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supplier for the next ten years. Further, OCC and OEG dispute
AEP-Ohio’s assertion that the Commission’s ability to modify
the arrangement at any fime provides an opportunity for Ormet
to shop for a different supplier.

The Commission finds that rehearing on this assignment of
error should be granted in order to clarify that the relevant
period when Ormet cannot shop i the duration of AEP-Ohio’s
current approved electric security plan (ESP). Itis not necessary
to reach the question of whether Ormet can shop beyond the
duration of the current ESP because no determination has been
made whether future standard services offers will include a
comparable POLR charge. Under the terms of the unique
arrangement as approved by the Commission, AEP-Ohio will be
the exclusive supplier to Ormet for ten years, commencing
January 1, 2009 (Tr. I at 37-38; Tr. IV at 484). Accordingly, in the
Opinion and Order the Commission determined that AEP-QOhdo
would not be subject to POLR risk (i.e, the risk that Ormet may
shop and subsequently seek to return to AEP-Ohio’s standard
service offer) and, therefore, that AEP-Ohio should not be
compensated for bearing this risk. Although AEP-Ohio argues
that there is a risk of Ormet shopping and then returning to
AEP-Ohio’s standard service offer because the unique
arrangement remains under the Commission continung
jurisdiction, the Commiasion notes that any modification to the
unique arrangement would take place only after notice and an
opportunity for hearing for any pasty affected by such
modification, including AEP-Ohio.

Moreover, the unique arrangement provides that the
Commission may modify the unique arrangement only after
January 1, 2016, unless the cumulative net discount under the
unique arrangement exceeds 50 percent of the amount that
Ormet would have been required to pay under AEP-Ohios
applicable tariff rates (Ormet Ex. 8, Atachment A at 9}
Although the Commission modified the unique arrangemart {0
provide an additional independent termination provision, this
termination provision, by its terms, cannot be effective before
April 1, 2012. However, AEF's electric security plan, and its
authority to assess POLR charges to its standard service offer
customers, expires on December 31, 2011. Therefore, under the
temmoftheuxﬁquearmignmentasmodiﬁedbyme
Commission, there is no risk that Ormet will shop and return to
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AEP-Ohio’s standard service offer during its current electric
security plan.

With respect to AEP-Ohio’s argument there is a risk of Ormet
shopping based upon AFP-Ohio’s experience with this
customer, specifically the repeated transfer of Ormet’s Hannibal
faciliies pursuant to Section 4933.83, Revised Code, the
Commission notes that both the initial transfer and the return of
Ommet’s Hannibal facilities were approved with AEP-Ohio’s
consent and that AFP-Ohio was fully compensated for the
relurn of Ormet to its service territory. Ormet Primary
Aluminum Corporation, Case No, 05-1057-EL-CS5, Supplemental
Opinion and Order (November 8, 2006) at 2, 4, 5-6, 8, 10. This
experience, therefore, has no bearing upon whether there is any
risk of Ormet shopping for a competitive retail efectric supplier.

In support of its second assignment of error, AEP-Ohio argues

that the Commission lacks authority to preciude AEP-Ohio
from recovering, all revenue foregone as a result of the unique
arrangement and that the failure to permit AEP-Ohio to recover
all revenue foregone conflicts with AEP-Ohio’s approved
electric security plan. AEP-Ohio contends that the plain
language of Section 4905.31, Revised Code, provides the
Commission with no statutory authority to offset the recovery
of the revenue foregone by any expense the Commission
pelieves will not be incurred by the electric utility due to the
unique arrangement, AEP-Ohio claims that any such reduction
in the recovery of revenue foregone would not be
“advantageous” to both parties to the contract, as required by
Section 4905.31, Revised Code. AEP-Ohio claims that, in other
contexts, the General Assembly provided explicit offset
authority to the Commission and that the absence of such

explicit authority is particularly telling in light of the presence.

of explicit offset authority in other provisions amended by Am.

Gub, Bill 221. AEP-Ohio also contends that the Opirion and
Order is contrary to the Commission’s order approving ABP- -

Ohio’s ESP. AEP alleges that the Commission determined in the
ESP proceeding that all customers would pay the POLR charge
for the entire time they are served under AEP-Ohio’s standard
service offer and that customers would avoid POLR charges
during the period they are actually served by a CRES provider
if they agreed to return at a market price. Purther, AEP-Ohio
contends that the Commission cannot distinguish its decision in
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the ESP proceeding from this case because the same POLR risk
that formed the basis for the POLR charge adopted in the ESP
proceeding is present with Ormet.

OCC and OEG argue that Section 4905.31, Revised Code, does
not preclude the Commission from requiring that the POLR
charge for Ormet be credited to the economic development
rider. OCC and OEG contend that Section 4905.31, Revised
Code, allows for reasonable arrangements which are either
~practicable” or “advantageous” to the “parties interested.”
Thus, according to OCC and OEG, the reasonable arrangement
can be either practicable or advantageous; but it need not be
both, Burther, OCC and OEG argue that the plain meaning of

. the term "parties interested” goes beyond just the parties to the

contract and includes other ratepayers, who have a distinct
interest in how the agreement will affect the rates they must
pay. Finally, OCC and OFG claim that the POLR provisions of
AEP-Ohio’s ESP do not apply to Ormet, which is not receiving
service under ABP-Ohio’s standard service offer.

The Commission finds that rehearing on this assignment of
error should be denied. Contrary to ABP-Ohio’s analysis, the
plain language of Section 4905.31, Revised Code, does not
require the Commission to approve the full recovery of all delta
revenue resulting from the unique arrangement. Section
490531, Revised Code, states that a unique arrangement “may
include a device to recover costs incurred in conjunction with any
economic development and job retention program . . . including
recovery of revenue foregone.” The Commission finds that the
use by the General Assembly of “may” in this context
authorizes, but does not require, the recovery of delta revenues.
If the General Assembly had intended to require the recovery of
delta revenues, the General Assembly would have used “shall”
or “must” rather than “may.” Moreover, Section 490531,
Revised Code, states that “[e]very . . . reasonable arrangement
shall be under the supervision and regulation of the
commission, and is subject to change, alteration, or modification
by the commission.” This pravision provides the Commission
with broad statutory authority to change, alter, or modify
proposed unique arrangements and includes no exception to
that authority with respect to the recovery of delta revenues.
Thus, the Comumission finds that, according to the plain

-10-
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Janguage of the statute, the recovery of delta revenues is a
matter for the Comumission’s discretion.-

In addition, Section 4905.31, Revised Code, provides for the
recovery of “costs incurred.” In this Entry on Rehearing, the
Commission has determined that there is no risk that Ormet
will shop for a competitive supplier during AEP-Ohio’s current
approved ESP. Therefore, if there is no risk of Ormet shopping
and returning to standard offer service during its ESP, AEP-
Ohio will incur no costs for providing POLR service which can
be recovered under Section 490531, Revised Code.
Accordingly, the Commission determined in the Opinion and
Order that AEP-Ohio should credit any POLR charges paid by
Ormet to its economic development rider in order to reduce the
recovery of delta revenues from other ratepayers.

Finally, the Commission finds that AEP-Ohic’s reliance upon
our orders approving its ESP to be misplaced. Under the
unigue arrangement, Ormet will not be receiving service under
AEP.Ohio’s standard service offer; instead, Ormet will be
receiving service under a unigue arrangement. Although AEP-
Ohio posits that this is a distincHon without a difference, the
Commission notes that service under a unique arrangement is
anthorized by a different statute, Section 4905.31, Revised Code,
than service under a standard service offer, Section 4928.141,
Revised Code. By its very nature, service under a unique
arrangement provides for service under different prices, terms,
and conditions than service under a standard service offer. In
fact. in this proceeding, AEP-Ohio, enumerating several factors
that it believes distinguishes Ormet from customers who are on
the standard service offer, has argued that Ormet should not
receive standard service offer terms for security deposits and
advance payments. The Commission agrees that Ormet is
different from customers on the standard service offer, and one
of those differences is that Ormet has committed to AEP-Ohio to
be its exclusive supplier (Tr. I at 37-38; Tr. IV at 484}, Therefore,
since there is no risk that Ormet will shop during AEP-Ohio’s
ESP, Ormet does not present the same POLR risk as cusiomers
on the standard service offer as claimed by AEP-Ohio.
Moreover, the Commission’s decision that AEP-Ohio’s ESP was
more favorable in the aggregate than the expected resulis that
would otherwise apply under Section 4928.142, Revised Code,
does not imply that the electric utility’s ESP is the only basis for

A1-
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setting rates. The rates established by a reasonable arrangement
ander Section 490531, Revised Code, will frequently differ from
the rates established under an BSP.

In its third assignment of error, AEP-Ohio argues that the
Opinion and Order commits a customer to refrain from
acquiring its generation service froma competitive retail electric
service provider in violation of the clearly stated public policy
of this state, as codified in Section 4928.02, Revised Code.
Specifically, AEP-Ohio claims that the statute sets forth the
state’s policy to ensure diversity of electric supplies and
suppliers, to recognize the continuing emergence of competitive
electric markets through the development and implementation
of flexible regulatory ftreatment, and to ensure effective
competition in the provision of retail electric service. AEP-Ohio
claims that it is clear from these policy pronouncements that a
contract by which a customer states a commitment not to
pursue competitive options for 10 years stifles the development
of a competitive retail electric market. Therefore, AEP-Ohio
concludes that the Commission should not approve this
provision.

OCC and OEG argue that allowing a customer to choose AEP-
Ohio as an exclusive provider does not violate any public policy
of the state but, rather, furthers the policy of the state in
facilitating reasonable rates and customer choice. OCC and
OFG claim that competition is not the end-all purpose of Am.
Sub. Senate Bill 221; rather, Am. Sub. Senate Bill 221 is intended
to ensure “reasonably priced electric retail service” by
providing customets with tools and opportunities to achieve
such reascnably priced raes. OCC and OEG also claim that
customer choice means that a customer, who agrees to contract
provisions, including a long-term exclusive supplier provision,
should not be second-guessed by AEP-Ohio. ‘

The Commission finds that rehearing on this assignment of
error should be denied. AEP-Ohio does not cite to any evidence
in the record of this proceeding to support its claim that the
exclusive supplier provision of the proposed unique
arrangement violates state policy as codified in Section 4928.02,
Revised Code. There is no testimony in the record that the
exclusive supplier provision will adversely impact the diversity
of electric suppliers and supplies. There is no evidence that the

-12-
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proposed unique arrangement fails to recognize the continuing
emergence of competitive markets or adversely impacts the
development and implementation of flexible regulatory
treatment. There is no testimony cited by AEP-Ohio regarding
the impact of the exclusive supplier provision upon competition
in the provision of retail electric service. The exclusive supplier
provision may, or may not, adversely affect competition in this
state, but there is no evidence in the record to support that
determination.

in the absence of evidence to support its assignment of error,
AEP-Ohio argues that, as a matter of law, the . unique
arrangement violates Section 4928.02, Revised Code. However,
Section 4905.31, Revised Code, states, in relevant part:

Chaptexs 4901., 4903., 4905, 4907,, 4909, 4921., 4923,
4927., 4928., and 4929. of the Revised Code do not
prohibit a public utility from filing a schedule or
establishing or entering into any reasonable
arrangement with another public utility or with one
or more of its customers, consumers, or employees,
and do not prohibit a mercantile customer of an electric
distribution utilily as those terms are defined in section
4928.01 of the Revised Code or a group of those
customers from establishing a reasonable arrangement
with that utility . . . [emphasis added].

Therefore, nothing in Chapter 4928, Revised Code, including the

policy provisions of Section 4928.02, Revised Code, should be

construed as prohibiting a reasonable arrangement for the
supply of retail lectric service. Accordingly, the Commission
canmot find, as a matter of law, that the proposed unique
arrangement, which includes an exclusive supplier provision
violates Section 4928.02, Revised Code.

Further, AEP-Ohio’s concern is misplaced in this case. This is
ot an instance in which the electric utility is seeking to become
a customer’s exclusive electric supplier as a condition of a
unique arrangement.  Rather, it is Ormet who is coramitting to
AEP-Ohio to be its exclusive electric supplier. In a competitive
retail narket, a consumer has the right to choose to enter into a
long-term forward contract for generation service.
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(14) With respect to its fourth assignment of error, AEP-Ohio argues
that a reasonable arrangement proposed by an electric utility’s
mercantile customer cannot be approved by the Commission
under Section 490531, Revised Code, unless the electric utility
agrees to be bound by the propoesed reasonable arrangement.
Although AEP-Ohio  acknowledges  that the term
“arrangement” in the statute is ambiguous, AFP-Ohio claims
that a fair and reasonable interpretation of the term, is "mutual
agreement or understanding.” Further, AEP-Ohio contends
that the context of the statute confirms that “arrangement”
should be interpreted as “mutual agreement” because the
statute envisions that a reasonable arrangement submitted to
the Commission is @n arrangement already in existence which
becomes lawful and immediately enforceable upon approval by
the Commisgsion.

In addition, AEP-Ohio contends that the amendment to Section
490531, Revised Code, contained in Am. Sub. Senate Bill 221,
which allows mercantile customers to submit a reasonable
arrangement to the Commission for approval, merely clarified
that an electric utility may offer a general arrangement to all of
its customers or to customers in a specific class and allow the
individual customers to decide whether to actually “enter into”
the offered arrangement. Moreover, AEP-Ohio posits that the
amendment recognizes that a mercantile customer has the
option of establishing a reasonable arrangement not only with
its electric utility but also with some other public utility electric
light company. AEP-Ohio claims that this language suggests
mutual agreement because it would be sirange for the
Commission to force:a CRES provider or an electric utility
serving another territory to enfer into an arrangement.
Moreover, AEP-Ohio.argues that the mercantile customer may
apply for a proposed reasonable arrangement because the
mercantile customer has a key role to play in persuading the
Commission that the reasonable arrangement furthers its
intended purpose. -

Ormet responds that the Commission has already rejected the
arguments raised by AEP-Ohio. Ormet notes that, in adopting
the rules governing reasonable arrangements, the Commission
specifically rejected a claitn that a reasonable arrangement
required the eleciric utility’s agreement, holding that.
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FirstEnergy argues that the Commission should make
it clear that such applications require the electric
utility’s consent before they can be approved by the
Commission. We believe FirstBnergy’s position is not
consistent with Section 490531, Revised Code, as
modified by [Am. Sub. Senate Bill 221]. This section
provides that a mercantile customer may apply to the
Commission to establish a reasonable arrangement
with an electric utility. Although such arrangement
requires Commission approval, there is 1o requivernent that
the electric utility must consent fo the arrangement before
the Commisséion approves it. '

In the Matter of the Adoption of Rules for Reasonable
Arrangemenis, Case No. 08-777-EL-ORD, Entry on
Rehearing (February 11, 2009) at 21 [emphasis added].

OCC and OEG also contend that the Commission may order
AEP-Ohio and Ormet to enter into a reasonable arrangement
without mutual agreement by the electric utility. OEG and
OCC claim that AEP-Ohio’s assumption that “establishing” a
reasonable arrangement and “entering into a reasonable
arrangement” mean the same thing violates the rule of statutory
interpretation that the entire statute is intended to be effective.

15-

See Section’ 1.47(B), Revised Code. Instead, OCC and QEG -

argue that “establishing” a reasonable arrangement and
"entering into a reasonable arrangement” are listed separately
under Section 490531, Revised Code, and constitute two
separate acts. Thus, OCC and OEG posit that “establishing a
reasonable arrangement” can be completed through a filed
design or plan without mutual agreement while “entering into a
reasonable arrangement” specifically means to reach an
agreement and cannot be completed without mutual consent.
Moreover, OCC and OEG argue that AEP-Ohio’s interpretation
of “establishing a reasonable arrangement” within the context
of Section 4905 31, Revised Code, is faulty. OCC and OEG claim
that, in assuming that the arrangement becomes immediately
enforceable upon approval, AEP-Ohio neglects to recognize the
last paragraph of the statute, which states that “lejvery such...
reasonable arrangement shall be under the supervision and
regulation of the commission, and is subject te change;
alteration, or modification by the commission.” OCC and OEG
contend that this provision means that the “establishment of a

000115



09-119-EL-AEC

reasonable arrangement” is not final until the Commission finds
that the arrangement is reasonable and in the public interest.

Finally, OCC and OEG allege that AEP-Ohio’s interpretation of
Section 4905.31, Revised Code, fails to recognize that a major
reason that the General Assembly amended Section 4905.31,
Revised Code, was to encourage economic development
contracts. OCC and OEG claim that the General Assembly
wanted to ensure that mercantile customers have the
opportunity to propose reasonable arrangemenis to the
Commission even if the electric utility was unwilling to “enter
into an agreement” with the mercantile customer. OCC and
OFG argue that, irrespective of whether an arrangement is filed
by the ntility or a mercantile customer, an arrangement should
be approved only if it is “reasonable,” which OCC and OEG
define as an arrangement which does not impose economic
burdens on the customers paying any subsidies.

{EU-Ohio argues that AEP-Ohio seeks an absolute veto over
authority delegated to the Commission by Section 490531,
Revised Code, to enable a reasonable arrangement that is filed
by a mercantile customer or group of such customers. IEU-Ohio
claims that Am. Sub. Senate Bill 221 did not modify the
requirement that the Commission review and approve any
reasonable arrangement before it becomes lawful and effective;
however, Am. Sub. Senate Bill 221 did explicily expand the
persons eligible to submit a reasonable arrangement for the
Commission’s consideration and approval. Moreover, IEU-
Ohio notes that, despite expanding the scope of persons eligible

to submit a proposed reasonable arrangement to the

Commission, the General Assembly did not modify the
requirernent that, upon Commission approval of a reasonable
arrangement, the electric utility -is required to conform its
schedule of rates, tolls, and charges to the arrangement. IEU-
Ohio also notes that there is no new language requiring the
agreement of the electric utility with the Commission-approved
reasonable arrangement even though, in Am. Sub. Senate Bill
271, the General Assembly did provide such a provision where
the Comumission modifies a proposed ESP.

According to IEU-Ohio, the clear and plain language in Section
490531, Revised Code, states that: (1) an electric utility, a
mercantile customer, or group of mercantile customers may

~16-
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submit a proposed reasonable arrangement to the Commission
for the Commission’s consideration and approval; (2) the
proposed reasonable arrangement may become lawful and
effective only upon Commission approval; and (3) the electric
utility must then conform its rates to the Commission-approved
reasonable arrangement.

The Commission notes that, although AEP-Ohio argues that a
reasonable arrangement proposed by an electric utility’s
mercantile customer cannot be approved by the Commission
unless the electric utility agrees to be bound by the proposed
reasonable arrangement, the record in this case demonstrates
that AEP-Ohio did not engage in negotiations with Ormet in
order to reach such an agreement (Tr. I at 13, 15, 17). Thus,
AEP-Ohio appears to believe that it can effectively veto
reasonable arTangements simply by declining to negotiate with
mercantile customers. However, AEP-Ohio ignores the

ge of Section 4905.31, Revised Code, as amended by Am.
Sub. Senate Bill 221, which provides that a mercantile customer
may submit an application for a reasonable arrangement to the
Commission. Prior to the enactment of Am. Sub. Senate Bill
291, a reasonable arrangement required the electric utility’s
agreement because only the electric utility was authorized to file
an application for a reasonable arrangement. In Am. Sub.
Sepate Bill 221, the General Assembly expressly authorized
mercantile customers to file applications with the Commission
for reasonable arrangements. If the General Assembly had
intended on retaining the requirement that an electric utility
agree to a proposed reasonable arrangement, there would have
been no need for the General Assembly to amend Section
490531, Revised Code, to authorize the filing of an application
by a mercantile customer. ‘

Moreover, AEP-Ohio does not address-the plain language of
Gection 490531, Revised Code, which provides that the
proposed reasonable arrangement is- subject to “change,
alteration, or modification” by the Commission but does not
provide for the opportunity for the electric utility to reject such
modifications, If the General Assembly had intended to

provide the electric utility with the opportunity to reject

modifications by the Commission, the General Assembly would
have expressly provided that opportunity as it did in a similar
situation in Section 4928.143(C)(2)(a), Revised Code. Instead,

17-
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(13)

the General Assembly enacted a statutory framework under
which an electric utility or mercantile customer {or a group of
metcantile ctstomers) may file an application with the
Commission for a proposed reasonable arrangement. The
Commission may approve or change, alter, or modify the
proposed reasonable arrangement. After the Commission has
approved, or modified and approved, a reasonable
artangement, the electric atility must conform its rates to the
reasonable arrangement. There is no provision in this statutory
framework for an electric utility to reject the modifications
ordered by the Commission. Accordingly, the Commission
finds that rehearing on this assignment of error should be
denied. : :

In support of their two assignments of error, OCC and OBG
contend that the Opinion and Order failed to address the
mechanics of how POLR credits would be applied to AEP-
Ohio’s economic development rider. Specifically, OCC and
OEG request that the Commission clarify the Opinion and
Order to preclude AEP-Ohio and Ormet from negotiating a
discount to the POLR charge as part of Ormet’s discounted rate.

AEP-Ohio argues that OCC and OEG erroneously assume that
the percentage discount to which Ormet might be entitted
applies to all rate components except the POLR rider. AEP-
Ohio, on the other hand, contends that all components of the
tarif, including all riders, should be discounted by the
percentage amount of the discount.

The Commission finds that rehearing should be granted in
order to clarify the manner in which POLR charges paid by
Ormet should be credited to the economic development rider.
AEP-Ohio argues that the amount of the credit should be
discounted by the same percentage of the maximum rate
discount provided to Ormet. This interpretation is not
consistent with the Opinion and Order in this case. The rate
discount provided to Ormet has no impact whatsoever on the
amount of the credit to be applied to the economic development
rider. Instead, AEP-Ohio should credit the full amount of the
POLR component of the tariff rate which would otherwise
apply, on a per MWh basis.

1t is, therefore,

-18-
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ORDERED, That the application for rehearing filed by IEU-Ohio be denied and that
the applications for rehearing filed by OCC and OEG and AEP-Ohio be granted, in part,

and denied, in part. It is, further,

ORDERED, That a copy of this Entry on Rehearing be served upon all parties of
© record.

ION OF OHIO

THE PUBLI ES CO!

GAD«ct

Entered in the Journal
SEP 15 2009
Reneé ]. Jenking
Secretary '
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