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Supreme Court of Bhio
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Appellee, Marsha P. Ryan, Administrator, Ohio Bureau of Workers’ Compensation,
moves the Court to strike the appeal of James E. Lundeen, Sr., M.D., and to dismiss this cause of
action pursuant to Civ.R. 53(D)(3)(b) and well-settled Ohio law. In the court below, the case had
been referred to a magistrate who issued a decision to which Dr. Lundeen did not object. Having
failed to object, Dr. Luﬁdeen may not now assign as error beforé this Court any factual findings
or conclusions of law which were adopted by the court of appeals. As it has no basis in law, the
appeal to this Court should be stricken, the cause dismissed, and the decision and judgment of
the court of appeals should be affirmed. A memorandum in support of this motion follows.
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‘MEMORANDUM IN SUPPORT
I. Introduction and Statement of Facts

Pro se Appellant-Relator, James E. Lundeen, Sr., M.D., appeals as of right to this Court
from a decision rendered by the Tenth District Court of Appeals, wherein the court denied Dr.
Lundeen’s complaint for a writ of mandamus in which he sought a court order that the Ohio
Bureau of Workers” Compensation pay certain disputed medical provider claims.

- The appellate court referred Dr. Lundeen’s original action to a magistrate pursuant to
Civ.R, 53(C) and Loc.R. 12(M) of the Tenth District Court of Appeals. Exhibit A, hereinafter
“Ex. _.” In October .2009, the magistrate issued a decision, including findings of fact and
' conclusions of law, recommending that the court deny.the' requested writ. Ex. B. No objections
fo the magistrate’s decision were filed in the court of appeals. Ex. C.

“However, in December 2009, prior to a decision or judgment by the court of appeals, Dr.
Lundeen filed a “Notice of Appeal” with this Court, /State ex rel.] Lundeen v. Ryan, Adm'r.,
Case No. 09-2150. This Court, sua sponte, dismissed the cause as Dr. Lundeen failed to submit a
copy of a judgment entry from which he was appealing. Ex. D. The Court, in essence, pointed
out to Dr. Lundeen that his *appeal” was premature, as the appellate court had yet to render a
decision or judgment in the case.

Ultimately, in its straight-forward Memorandum Decision, the appellate court found no
error of law or other defect in the magistrate’s decision and adopted it as their own, including the
findings of fact and conclusions of law. Ex. E. The appellate court entered judgment on its
decision on June 30, 2010. Ex. F. Dr. Lundeen filed a notice of appeal from that decision to this

Court, the case at bar, on August 16, 2010,



Dr. Lundeen’s appeal, however, is fatally flawed on its face and forever barred, as he
failed to object to the magistrate’s decision in the court below. Civ.R. 53(D)3)b)(iv).
Accordingly, the Administrator asks this Court to strike Dr. Lundeen’s appeal as a matter of law,
dismiss the cause arising therefrom, and affirm the decision and judgment of the Tenth District
Court of Appeals to deny the writ.
1L Law and Argument

A party cannot assign as error on appeal a court’s adoption of any finding of fact or

conclusion of law unless the party has objected to that finding or conclusion pursuant to

Civ.R. 533(D)(3)(b).

Civ.R. 53 provides for the use and management of magistrates by Ohio courts, As the
appellate court elected to appoint a magistrate to initially hear Dr. Lundeen’s complaint in
mandamus, two particular provisions of this rule apply here. First, Civ.R. 53(D)3)b)(H)
specifies that a party may file a written objection to a magistrate’s decision within 14 days of the
- filing of that decision. Second, except for a claim of plain error, a party shall not assign as error
oﬁ appeal the court’s adoption of any factual finding or conclusion of law unless the party has
objected to that finding or conclusion as required by Civ.R. 53(D)(3)(b). Failure to timely object
to a finding or conclusion operates as a waiver of the right to do so. Civ.R. 53(D)(3)(b)(iv).

Support for the “no objection - no appeal” principal also exists beyond the Civil Rules in
well-settled Ohio law. In Srate ex rel. Bo;:)her v. Honda of America Manufacturing, Inc., ef al.,
88 Ohio St.3d 52, 2000-Ohio-269, the relator Ramona Booher requested temporary total
disability compensation from her self-insured employer, Honda of America Manufacturing.
Hondé denied the application ﬁnd the Industrial Commission affirmed the denial administratively
through a series of hearings. Booher responded by filing a complaint'in mandamus in the

Franklin County Court of Appeals, A magistrate issued a decision on July 29, 1997,



recommending denial of the writ. Booher ‘did not file objections to that decision within the 14
day time period specified in former Civ.R. 53(E)(3)(a) [now Civ.R. 53(D)3)(b)(1)]. In late
August 1997, Booher’s counsel allegedly “discovered” the magistrate’s decision in a pile of
unsorted mail. Rather than moving the appellate court for leave to file objections to the
magistrate’s decision, Booher appealed directly to the Ohio Supreme Court. The commission
responded with a motion to dismiss, prompting Booher to voluntarily dismiss her Supreme Court
appeal,

In December 1997, Booher fnoved the court of appeals to vacate the magistrate’s decision
and permit her to file objections. The court denied the motion after finding that Booher had no
good reason for waiting nearly five months from the discovery of the magistrate’s decision to
seek relief. Booher responded by filing objections anyway, in spite of the court’s denial of her
motion.  After” striking her objections, the appellate court issued a decision adopting the
magistrate’s decision and denying the writ.

Booher appealed as of -right to the Ohio Supreme Court, which affirmed per curiam the
judgment of the court of appeals, holding that, since Booher’s arguments on appeal derived
directly from the magistrate’s conclusions of law which went without timely objection and were
adopted by the appellate court, her appeal was prohibited by [former] Civ.R. 53(E}3)(b).
Booher, supra.

This Couft continued its support for the Booher “no objection — no appeal” proposition in
subsequent cases such as State ex rel. Wilson v. Indus. Comm.., 100 Ohio St.3d 23, 2003-Ohio-
4832, and State ex rel. Findlay Industries v. Indus. Comm.., 121 Ohio St.3d 517, 2009-Ohio-
1674, Magistrates issued decisions unfavorable to the relators in both cases, and the decisions

were later adopted by the appellate courts as to findings of fact and conclusions of law and



judgment was ente;'ed thereon. In neither case had the relator objected to the magistrate’s
decision. This Court cited Booker as authority to affirm the appellate court decision in each
case, holding that, since the appellants had not objected to the magistrate’s decision as require&
by Civ.R. 53(E)}(3)(a) (Wilson) or Civ.R. 53(D)(3)(b) (Findlay Industries), they had waived any
right to appeal as a matter of law. Wilson and Findlay Industries, supra.

Dr. Lundeen’s case parallels the significant legal landscape in Booker. A magistrate
heard his complaint and made findings of fact and conclusions of law in a decision unfavorable
to him. Dr. Lundeen attempted to completely bypass the appellate court with a notice of appeal
directly to this Court, which was rebuffed for lack of a judgment below. The court of appeals,
meanwhile, issued a decision which adopted the magistrate’s findings of fact and conclusions of
law. Dr. Lundeen agéin filed an appeal as of right in the Ohio Supreme Court from the appellate
court decision. At no time during the period from the date of the magistrate’s decision to the
filing of .the latest notice of appeal did Dr. Lundeen file any objection to the magistrate’s
decision in the appellate court, nor did he seek leave of the appellate court to do so, having failed
to file written objections within the 14 day period specified in Civ.R. 33(D)3)}b)().

II.  Conclusion

Under authority of Booher, Wilson, and Findlay Industries, supra, Dr. Lundeen’s failure
to file written objections to the magistrate’s decision as required by Civ.R, 53(D)(3)(b) operates
as a waiver of his right to appeal the appellate court judgment in this cause, Any appeal to this
- Court is foreclosed and forevef barred as a matter of law. As it has no basis in law, his appeal to
this Court should be stricken and the cause dismissed. The decision and judgment of the
Franklin County Court of Appeals must be affirmed and the requested writ denied as a matter of

law.



Respectfully submitted,

RICHARD CORDRAY
Ohio Attorney General
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

[State ex rel.] James E. Lundeen, Sr., M.D.,

Relator,
V. : No. 08AP-601

Marsha P. Ryan, Administrator, Ohio : (REGULAR CA!_ENDAR)
Bureau of Workers' Compensation,

Respondent.

JOURNAL ENTRY

Pursuant to Rule 12(M) of this court, Kenneth W. Macke, an attorney
admitted to practice in Ohio, is hereby appointed magistrate in this cause without
limitation of authority specified in Civ.R. 53(C). Civ.R. 53 shall govern the proceedings
and the decision of the magistrate.

Objections to the decision of the magistrate, if any, s.hall be filed as
provided in Civ.R. 53(D)(3)(b), with briefs in support or 6pposition to be ﬁléd as pfovided
by Loc.R. 12(M). Oral argument to the court upon objections to the decision will be
permitted only if good cause is demohstrated in writing within the time for filing objections

thereto and only if supported by a memorandum showing good cause theréfor.

oK
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APPENDIX

IN THE COURT OF APPEALS OF QOHIO

TENTH APPELLATE DISTRICT
[State ex rel.]
James E Lundeen, Sr.,, MD.,,
Relator,
v, - No. 0BAP-801

Marsha P. Ryan, Administrator, Ohio (REGULAR CALENDAR)
Bureau of Workers' Compensation, :

Respondent.

MAGISTRATE'S DECISION
Rendered on October 13, 2009

James £ Lundeen, Sr., M.D, pro se

Richard Cordray, Attorney General, and Rema A. Ina, for
respondent.

IN MANDAMUS
{44} in this ongmal action, relator, James E. Lundeen, Sr., M.D., requests a writ
of mandamus ordering respondent, Administrator of the Ohio Bureau of Workers'
Compensation (“bureau™), to pay his medical provider claims that were allegedly the

Exhibit B
1



At

20696 - V87
- No. 08AP-801 4

subject of an order of the United States Bankruptcy Court, Northemn District of Ohio,

Eastemn Division ("bankruptcy court”) in case No. 07-18423.
Eindings of Fact'
PROCEDURAL CHRONOLOGY OF THIS ACTION

{5} 1. The focus of relator's complaint is an exhibit attached thereto. The
exhibit is an order filed in the bankruptcy court on June 27, 2008. Respondent has also
submitted to this court an identical copy of the above-described bankrupicy order.
Captioned "Order Vacating Bench Ruling on Temporary Restraining Order and Setting
Preliminary Injunction Hearing," the June 27, 2008 bankruptcy court order states:

Plaintifi-chapter 7 trustee Lauren Helbling moves to vacate
the June 17, 2008 bench ruling on her motion for a
temporary restraining order because one of the defendants,
James Lundeen, Sr., M.D, was not served with the
complaint or notice of the hearing, as required by the court's
order of June 11, 2008 * * * The motion states good cause
and is granted

The Ohio Bureau of Workers' Compensation has frozen the
funds at issue. As a result, it is not necessary to reschedule
a hearing on the motion for a temporary restraining order.
The court will, therefore, hold a heanng on the plaintffs
motion for a preliminary injunction on July 8, 2008 at 10:00
a.m. The partes are to confer immediately to discuss
whether the hearing on the preliminary injunction should be
combined with the final hearing on the merits and are to file
a joint notice advising the court of their decision on or before
July 1, 2008.

(Emphases sic.)
{§6} 2. According to the complaint, when the bankruptcy court issued its
June 27, 2008 order, respondent failed to release funds owed to relator. Relator requests

that a wnt order respondent to release the funds aliegedly owed to him.

Exhibit B
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{17} 3 Foliowing respondent's answer to the complaint, the magistrate 1ssued a
schedule for the filing of stipulated or certified evidence and bnefs.

{48} 4. In response to the magistrate’s scheduling order, respondent filed the
affidavit of Dora Waest, executed April 9, 2009;

1 | have been employed by the Ohio Bureau of Workers'
Compensation for over 17 years and presently hold the
position of Director of HPP Systems Support.

2 Creditors of James E. Lundeen, Sr., M.D,, Inc filed an
involuntary chapter 7 case against that corporation in the
United States Bankrupicy Court for the Northern District of
Ohio on December 13, 2007

3 Under that litigation, the Bureau of Workers' Com-
pensation was subject to a Temporary Restraining Order.
See attached Exhibit A.

4 The Temporary Restraining Order was vacated on
June 27, 2008. See attached Exhibit B

5 On July 14, 2008, the United States Bankruptcy Court for
the Northem District of Ohio issued an order stating that the
Bureau is preliminarily enjoined from disbursing the funds
currently in its possassion which it has categonzed as being
due to Lundeen Medical Group, Lundeen Physical Therapy
Akron Inc., and Lundeen Therapy and Pain Management.
See attached Exhibit C.

6 Following that, funds owed to Dr. Lundeen billed under his
personal social security number were released, and continue
o be paid. However, funds due to Lundeen Medical Group,
Lundeen Physical Therapy Akron Inc., and Lundeen Therapy
and Pain Management were frozen pursuant to the court
order.

{99} 5. As the West affidavit indicates, three exhibits are submitted by the
affidavit. Exhibit B 1s the June 27, 2008 bankruptcy court order quoted above at findings
of fact number one

Exhibit B
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{410} 6. Exhubit C referenced in the West affidavit is an order filed in the
bankruptcy court on July 14, 2008. Captioned "Order Imposing Preliminary Injunction,”
the order states:

For the reasons stated in the memorandum of opinion
entered this same date, the plantff trustee's motion for a
preliminary injunction requiring the Chio Bureau of Workers'
Compensation (Bureau) to freeze funds pending a decision
on the ments of this adversary proceeding is granted in part
and denied in part. (Docket 2) Pending further order, the
Bureau s preliminanly enjoined from disbursing the funds
currently in its possession which it has categonzed as being
due to Lundeen Medical Group, Lundeen Physical Therapy
Akron Inc, and Lundeen Therapy and Pain Management.
Within five days after the date on which this order 1s entered,
the Bureau is to file a notice stating the amounts being held
in the names of Lundeen Medical Group, Lundeen Physical
Therapy Akron Inc., and Lundeen Therapy and Pain
Management. The notice is also to state the amount that the
Bureau has accounted for under Dr. Lundeen's social
security number only.

{§11} 7 On Apil 13, 2009, in response to the magistrate's scheduling order,
relator filed a document captidned "Submission of Certified Evidence" ("SCE") which
submits documents in a three-ring binder preceded by a table of contents. However, the
only certification on the SCE is the signature of relator. There is no certification by any
governmental agency or institution. See Loc.R 12(G) of the Tenth Distnct Court of
Appeals.

{912} Some of the SCE documents purport to be filed in the bankruptcy court in
case No. 07-19423 For example, there is the June 10, 2008 verified complaint of
"Lauren A Helbling, duly appointed and acting Chapter 7 Trustee of James E. Lundeen

Sr.,M.D,, Inc" There are also copies of vanous e-mails to which relator was a party.

Exhibit B
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{913} 8. On April 28, 2009, relator filed his brief. On May 18, 2009, respondent
filed its brief. On May 26, 2009, relator filed a reply brief

{914} 9. On September 10, 2009, this magistrate issued an order that relator
show cause why this mandamus action should not be dismissed on grounds that relator
has an adequate remedy for equitable relief in the Franklin County Court of Common
Pleas, see Henley Health Care v. Ohio Bur. of Workers’ Comp., (Feb 23, 1995), 10th
Dist. No. 94AP-1216, or an adequate remedy in the Ohio Court of Claims, see Stafe ex
rel. Barbee v. Ohio Bur of Workers' Comp., 10th Dist No. 01AP-1266, 2002-Chio-6279.

{915} 10. On September 24, 2009, relator filed his written response to the
magistrate’s show cause order.

{916} 11. On September 29, 2009, respondent filed its reply fo relators
September 24, 2009 response.

Conclusions of Law

{917} It s the magistrate's decision that this court deny relator's request for a writ
of mandamus, as more fully explamed below.

{918} In order for a writ of mandamus to issue, the relator must demonstrate. (1)
that he has a clear legal right to the relief prayed for; (2) that respondent is under a clear
legal duty to perform the act, and (3) that relator has no plain and adequate remedy in the
ordinary course of the law. Slale ex rel. Berger v. McMonagle (1983), 8 Ohio St 3d 28,
29

{919} Itis also well settled that, in mandamus, the relator has the burden of proof

with respect to demonstrating the prerequisite elements of the wnit. Id.

Exhibit B
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{420} Relator has presented no evidence showing that funds held by respondent
are owed to him. Contrary to relator's suggestion, the bankruptcy court orders are not
evidence that funds held by respondent are owed to him

{9213 The West affidavit avers at paragraph six that "funds owed to Dr. Lundeen
billed under his personal social secunty number were released, and continue to be paid "
Significantly, even though the complaint suggests otherwise, relator has presented no
evidence countering the paragraph six averment of the West affidavit.

{922} Based upon the above analysis, this magistrate must find that relator has
failed to prove that he is owed any amount of money or funds from respondent.

{923} Thus, even if relator's complaint was properly brought as a mandamus
action—an issue this magistrate need not determine—relator cannot pravail in this
mandamus action beéause he has failed to meet his burden of showing that funds held by
respondent are actually owed to him

{24} Accordingly, for all the above reasons, it is the magistrate's decision that

this court deny relator's request for a writ mandamus.

s/ KenwnethW. Macke

KENNETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the courl's adoption of any factual finding
or legal conclusion, whether or not specifically designated
as a finding of fact or conclusion of law under Civ.R
83(D)(3)(a)i), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)3)(b).
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Gy HEED
Qo aE APEE A
IN THE COURT OF APPEALS OF OHIO ML Dufa

TENTH APPELLATE DISTRICT 2 AN 29 py |, 25
. CLERK OF coypys

[State ex rel ]
James E Lundeen, Sr., M.D.,

Relator,
v. ' No. 08AP-601

Marsha P, Ryan, Administrator, Ohio ' (REGULAR CALENDAR)
Bureau of Workers' Compensation, :

Respondent.

MEMORANDUM DECISION
Rendered on June 29, 2010

James E. Lundeen, Sr., M D, pro se

Richard Cordray, Attomey General, and Gerald H Waterman,
for respondent.

IN MANDAMUS
CONNOR, J.
{41} Relator, James E. Lundeen, Sr., commenced this original action requesting
a writ of mandamus ordering respondent, Administrator of the Ohio Bureau of Workers'
Compensation ("bureau™), to pay his medical provider claims, which were allegediy a part
of an order issued by the United States Bankruptcy Court, Northern District of Ohio,
Eastern Division ("bankruptcy court") in case No. 07-19423.
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{12} This court referred the matter to a magistrate pursuant to Civ.R. 53(C) and
Loc.R 12(M) of the Tenth District Court of Appeals. The magistrate issued a decision,
including findings of fact and conclusions of law, which is appended to this decision. In
the decision, the magistrate recommended that this court deny the requested writ. No
objections have been filed to the magistrate's decision.

{93} Finding no error of law or other defect on the face of the magistrate's
decision and after an mdependent review of the evidence, we adopt the decision as ouf
own, including the findings of fact and conclusions of law contained thetein. In
accordance with the appended decision, the requested writ is denied

Writ of mandamus denied.

KLATT and FRENGCH J.J., concur.
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TENTH APPELLATE DISTRICT Zi2JUN30 PH 3: 25
CLERK oF COURTS

[State exrel ] : 3 ),
James E,. Lundeen, Sr.,, M.D.,

Relator,
V. ' No. 08AP-801

Marsha P. Ryan, Administrator, Ohio {REGULAR CALENDAR)
Bureau of Workers' Compensation, :

Respondent.

JUDGMENT ENTRY,

For the reasons stated in the decision of this court rendered herein on
June 29, 2010, the decision of the magistrate is approved and adopted by this court,
and it 1s the judgment and order of this court that the requested writ of mandamus is
denied Costs assessed against relator

Within three (3) days from the filing hereof, the clerk of this court is hereby
ordered to serve upon all parties not in default for fallure to appear notice of this

judgment and its date of entry upon the journal.

Cann”l

Judge thn A.Connor

Judge William A. Klatt

Judge Judith L. Fren Yyt
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