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INTRODUCTION

This case involves the proper intefpretation of the requirément of R.C: 2505.04 that a
notice of appeal be “filed” with the agency from which the appeal is taken. Thirty-one years
after this Court’s decision in Dudukovich v. Lorain Metropolitan Housing Auth. (1979), 58 Ohio
St.2d 202, 389 N.E.2d 1113, holding that the statute requires only timely, actual deliveryVof the
notice of appeal, some lower courts continue to erect artificial obstacles to the perfection of
administrative appeals.

There is no dispute in this case that the notices of appeal at issue were in the proper form.
There is no dispute that the court of common pleas received the notices of appeal before the

statutory deadline. And there is no dispute that the agency from which the appeals were taken

" received the notices of appeal before the statutory deadline. The Twelfth District nonetheless

held that the appeals were jurisdictionally defective, drawing picayune — and untenable —
distinctions based on who delivered the notices of appeal to the agency. (Appx. 17.) The
Twelfth District is not alone, as other courts of appeals have dismissed administrative appeals
based on how an otherwise timely notice of appeal was received.

- These distinctions lack any support in the statute or Dudukovich, which was sound when
decided and remains so today. The statute does not specify any particular means of delivery for
a notice of an administrative appeal, and this Court held in Dudukovich that nothing more than
actual, timely delivery is required. Nothing more should be required, because the purpose of a
ﬁotice of appeal — notice to other affected parties that an appeal is being taken — is satisfied
regardless of the particular method of delivery. The judgment of the Tweifth District should be

reversed.
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STATEMENT OF FACTS

In late 2004, appellant Welsh Development Company entered contracts to puréha.s_e land
in Warrén County owned by the individual appellaﬁts. (Supp. 4.) Welsh Development intended

to develop a subdivision of single-family homes. (Supp. 12.) Welsh Development submitted a

~ preliminary plat application for the first phase of this project to appellee Warren County

Regional Planning Commission in early 2005. (Appx. 13, Supp. 6.) The Commission denied the
application.  (Appx. 13, Supp. 7.) Shortly thereafter, Welsh Development submitted a
preliminar& plat application for the second phase of the project. (Appx. 13, Supp. 22.) The
Commission conditionally approved this application, but the conditions imposed were
impractical and unacceptable to Welsh Development. (Supp. 24-25.)

Welsh Development filed notices of appeal from both decisions with the Warren County
Court of Common Pleas, within the 30-day limit under R.C. 2505.07. (Appx. 13; Supp. 2-17 and
19-33.) By way of praecipes, .Welsh Development instructed the clerk of common pleas ﬂcourt to
send copies of the notices of appeal to the Commission. (Appx. 13.) The clerk did so by
certified 1ﬁail, and the Commission received both notices and time-stamped each of them within
the 30-day limit. (Appx. 13, Supp. 1 and 18.) There is no dispute that both the court of common
pleas and the agency received actual and timely delivery of the notices of appeal.

On the Commission’s motion, the court of common pleas dismissed the appeals as
untimely. (Appx. 14.) Over a lengthy dissent, the Twelfth District affirmed. The court of
appeals held that R.C. 2505.04 requires timely “filing” of the m_)tice of appeal with tfle
administrative agency, and that all that Welsh Development accomplished was “service” of the
notice of appeal on the agency. (Appx. 17.) The court of appeals offered a cramped reading of

this Court’s Dudukovich opinion, finding a meaningful distinction between the appellant having
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personally mailed the notice of appeal in Dudwkovich and the appellants having directed the

court clerk to do so here. (Appx. 17.)

On the appellants’ motion, the Twelfth District certified a conflict between its decision

-and two decisions from the Second and Sixth Districts. (Appx. 9-10.) See Price v. Margaretta

Township Board of Zoming Appeals, Erie App. No. E-02-029, 2003-Ohio-221; Evans v.
Greenview Local School District (Jan. 4, 1989), Greene App. No. 88 CA 40, 1989 WL 569. The
issue certified (as recast by the Twelfth District) is as follows:
Is a service of summons by a clerk of courts upon an administrative agency,
together with a copy of a notice of appeal filed in the common pleas court,
sufficient to perfect an administrative appeal pursuant to R.C. 2505.04 as long as
the agency receives the notice within the time prescribed by R.C. 2505.077
(Appx. 10.) This Court agreed with the existence of the conflict and accepted the certified
conflict case for review. 6/23/2010 Case Announcements, 2010-Ohio-2753. This Court also
accepted the appellants” discretionary appeal for review. Id.
ARGUMENT
Proposition of Law: To perfect an administrative appeal, R.C.
2505.04 requires nothing more than actual delivery of a notice
of appeal, however accomplished, to the court of common pleas

and the administrative agency within the time permitted for
appeal.

The interpretation of R.C. 2505.04 is a pure question of law and is therefore reviewed de
novo. See Riedel v. Consolidated Rail Corp., 125 Ohio St.3d 358, 2010-Ohio-1926, at § 6, 928
N.E.2d 448.
I R.C. 2505.04 requires only timely, actual delivery of a notice of appeal.

Section 2505.04 of the Revised Code provides the basic requirements for perfecting an

appeal from a local (e.g., county, city, school district} agency:
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An appeal is perfected when a written notice of appeal is filed . . . in the case of

an administrative-related appeal, with the administrative officer, agency, board,

department, tribunal, commission, or other instrumentality involved. :

R.C. 2505.04. The notice of appeal must be filed within 30 days of a final order. R.C. 2505.07.
The Revised Code does not define “filed” as that term is used in R.C. 2505.04.

This Court defined that term more than a century ago. “When a paper is in good faith
delivered to the proper officer to be ﬁled,.and by him received to be kept in its proper place in
his office, it is ‘ﬁlgd.’” King v. Penn (1885), 43 Ohio St. 57, 61, 1 N.E. 84. The officer’s
endorsement or stamp is evidence of the compl.eted filing. Id.; see also City of Zanesville v.
Rouse, 126 Ohio St.3d 1, 2010-Ohio-2218, at §9, 929 N.E.2d 1044 (same), recénsz'deration
granted in part on other grounds, 2010 WL 3272400.

The Court again considered the meaning of “ﬁled” in Dudukovich v. Lorain Metropolitan
Housing Auth., 58 Ohio St.2d 202, 389 N.E.2d 1113 (1979), this time specifically in the context
of an administrative appeal under R.C. 2505.04. Dudukovich timely filed a notice of appeal
from the agency decision with the court of common pleas, and sent a copy of the notice by
certified mail to the agencsr. Id. at 204. This Court held that the appeal was perfected because
the agency received the notice of appeal within thirty days. The Court held that the agency’s
receipt of the notice of appeal by mail within ti;e 30-day period was sufficient to perfect the
appéal. “[T]he term “filed,” the Court reasoned, “requires actual delivery .... {N]o particular |
method of delivery is prescribed by the statute. Instead .. . any method productive of certainty
of accomplishment is countenanced.” Id. (internal quotations and citations omitted).

After Dudukovich, it should have been clear that R.C. 2505.04 requires only “actual

delivery” within the prescribed period. 58 Ohio St.2d at 204. The statutory text certainly

requires nothing more; it does not specify who must deliver the notice or how it must be



delivered. Had the General Assembly intended to impose additional requirements, it certainly
could have done so. The General Assembly did so in Chapter 119 of the Revised Code, which
applies tb appeals from state agencies (in contrast to R.C. 2505.04, which applies to appeals
from local agencies). R.C. 119.12, for example, requires that an original notice of appeal be
filed with the agency and that a “copy of such notice of appeal . . . be filed by the appellant with
the court.” R.C. 119.12 (emphasis added); see Hughes v. Ohio Dep’t of Commerce, 114 Obio St.
3d 47, 2007-Ohio-2877, at § 16, 868 N.E.2d 246. The General .Assembly’s failure to include any
similar specific requirements in R.C. 2505.04 indicates that no such requirements exist. The
statute requires only timely, actual delivery of the notice of appeal.

IL. “Service” of a notice of appeal on an administrative agency is the same as “filing”
with that agency.

Despite timely, actual delivery of the notices of appeal at issue to the Warren County
Regional Planning Commission, the Twelfth District held that the appeals were not properly
perfected. (Appx. 16-17.) The court of appeals majority began with the indisputable proposition
that “[tJhe right to appeal is conferred by statute and can be perfected only in the manner
prescribed by the statute.” (Appx. 16} Ignoring this Court’s directive that the statute prescribes
“any method” resulting in actual delivery, the court of appeals held that “service” of a notice of
appeal on the agency is insufficient. (Appx. 17.) The court of appeals majority never explained
why the method of delivery at issue was “service” rather than “filing”; that cornerstone of the
opinion below rests on nothing more than the majority’s ipse dixit.

In any event, the coﬁr_t of appeals fnéjority distinguished Dudukovich by noting tﬁat there
the party who had originally appealed “herself mailed a copy of the notice of appeal directly to
the administrative agency.” (Appx. 17.) Here, in contrast, the appellants directed the common

pleas clerk to send a copy of the notice of appeal to the administrative agency. ‘Why this should



make the §Lightest difference is anyone’s guess, because the court of appeals never offered any
rationale other than question-begging se’m’anﬁcs; |

The distinction between “filing” and “éervice” makes sense in some contexts. In trial
court litigation, documents are filed with the court and served on other parties to the litigation.
The Civil Rules, for example, prescribe who must be served, when, and how in connection with
documents that are filed with a court. See Civ. R. 3. |

In this context, however, the distinction makes no sense and is the ultimate exultation of
form over substance. The import of the Twelfth District’s reasoning is that the rfght to appeal
turns on whb mails the notice of appeal to the agency. Clearly it is acceptable for the appellan’;
herself to mail the notice of appeal; those are the facts of Dudukovich.. But in the Twelfth
District, it is not acoeptable for the appellant to instruct a court clerk to mail the notice of appeal.
Why should this matter? And why should the preservation or loss of the right to appeal depend
on this kind of distinction?

The Twelfth District’s reasoning makes R.C. 2505.04 mean different things depending on
the type of appeal involved. The statute used the term “filed” for both administrative appeals
and appeals from courts of common pleas to courts of appeals. A common pleas clerk will
aceept and “ﬁle” a notice of appeal regardless of who hand delivers or mails it. Under the
Twelﬁh District’s logic, however, the same word in the same statute means something different
When an agency is the recipient of the notice. That cannot be a correct statutory interpretation.

Furthermore, the Twelfth District’s distinction between “filing” and “service” is wholly
unclear. Must the appellant herself mail the notice of appeal? What about a courier or
messenger? May an agent — such as counsel — do it for her? And if an agent is acceptable, why

cannot the court clerk be considered the appellant’s agent for this purpose? The Twelfth



District’s decision invites sideshow litigation over these distinctions — none of which can be
found in the statute itself; none of which is based on this Court’s decision in Dudukovich;, and
none of which should matter to the preéervation of appellate rights.

Moreover, this Court saw no such distinction in Dudukovich. Indeed, the Court there
characterized the appellant’s act of mailing her notice of appeal as a “method of service” and
held that “simply because the manner of deliverf is unusual does not make it illegal.”
Dudukovich, 58 Ohio St.2d at 204 (emphasis added). Under R.C. 2505.04, “service” is “filing”
so0 long as there is actual delivery. The unmistakable lesson of Dudukovich was that it makes no
difference how an otherwise timely notice of appeal reaches the agency from which the appeal is
taken. All that matters is that the notice of appeal is actually delivered on time. |

III.  Policy considerations faver requiring nothing more than actual, timely- delivery of a
notice of administrative appeal.

There are strohg policy reasons for not requiring anything more than actual, timely
delivery of a notice of an administrative appeal under R.C. 2505.04. First, “the primary
oﬁjective of a notice of appeal is to make it known that an appeal is being taken.” Richards v.
Industrial Comm. (1955), 163 Ohio St. 439, 446, 127 N.E.2d 402. This objective is satisfied no
matter how the notice of appeal is delivered: notice informs an agency of an impending appeal,
whether hand-delivered, dropped in a mailbox by a would-be appellant, delivered by a third-
party delivery service, or dropped in a2 mailbox by a common pleas clerk. There is absolutely no
prejudice to the agency arising from the fact that, here, the return address was the clerk’s office
rather than the appellants’ counsel’s office. See also Capital Loan & Sav. Co. v. Biery (1938),

138 Ohio St. 333, 339, 16 N.E.2d 450 (there is no prejudice when there is actual notice of an

appeal).



Second, R.C. 2505.04 is inrenric;nally flexible as to the manner of delivery of the notice
of appeal. This statute applies to a wide variety of adminjstrative appeals from local
administrative officers, agencieé, boards, departniehts, tribunals, commissions, and other
governmental instrumentalities. Each of these local governmental entities has its own method of
accepting filings. Many of these entities operat.e informally and have no formalized rules of
practice that would inform citizens how to “file” a document with the entity. As the Eighth
District explained, the “General Assembly cannot address the sundry details of administrative
organization in political subdivisions across the state and, therefore, the statute must be
interpreted with the liberality implied By the actual delivery rule of Dudukovich.” Hanson v.
City of Shaker Heights (8th Dist.), 152 Ohio App.3d 1, 2003-Ohio-749, at § 14, 786 N.E.2d 487.
Section 2505.04 and Dudukovich therefore pro;vide these governmental entities with the
flexibility to handle these matters as each of them see ﬁt. But this flexibility is also supposed to
inure to the benefit of citizens who seek to take administrative appeals. This is why R.C.
2505.04, as interpreted by this Court, requires “no particular method of delivery.” Dudukovich,

58 Ohio St.2d at 204,
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CONCLUSION

Under the correct standard, the appeals here were timely perfected. Both the common
pleas court an& the agency received actual delivery of the notices of appeal within the 30-day
limit. The judgment of the court of appeals should be reversed, and this case should be

remanded with instructions to reinstate these administrative appeals.
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Pursuant to Sup. Ct. Prac. R. 4.1, appellants Welsh Development Company, Inc., Daniel
Proeschel, Angela Proeschel, Robert Proeschel, Mary Proeschel, Jeraldine Hoffer, and Karl
Hofler provide notice of the order of the Warren County Court of Appeals, Twelfth Appellate

District, certifying a conflict pursuant to Article IV, Section 3(B)4) of the Ohio Consﬁtution.

The issue certified is as follows:

Is a service of summons by a clerk of courts upon an administrative agency,

"together with a copy of a notice of appeal filed in the common pleas court,
sufficient to perfect an administrative appeal pursuant to R.C. 2505.04 as long as
the agency receives the notice within the time prescribed by R.C. 2505.077

A copy ol the court of appeals order certifying the conflict is attéched as Exhibit A. A copy of
the certifying court’s opinio-n is attached as Exhibit B. Copies of the conflicting court of appeals
apinions - Price v. Margaretta Township Board of Zoning Appeals, Erie App. No. E-02-025,
2003-Ohio-221, and Evans v. Greenview Local School District (Jan. 4, 1989), Greene App. No.

88 CA 40, 1989 WL 569, are attached as Exhibits C and D, respectively.
The appellants also have pending a motion for discretionary review (Case No. 2010-
0611). which presents an issue somewhat broader than the issue as framed by the court of

appeals. The appellants respectfully request that that motion be granted and these appeals be

consolidated for briefing and argument.

Respectfully submitted, -

Ao flelorsif.

Matthew C. Blickghsderfer (0073019)
(COUNSEL OF RECORD)

FROST BROWN TODD LLC

2200 PNC Center

201 East Fifth Street

Cincinnati, Ohio 45202

Phone: (513) 651-6162

Facsimile: (513) 651-6981
mblickensderfer@fbtlaw.com
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Scott D. Phillips (0043654)
Benjamin J. Yoder (0082664)

Frost Brown Todd LLC

0277 Centre Pointe Drive, Suite 300
West Chester, Ohio 45069

Phone: (513) 870-8206
Facsimile: (513) 870-0999

sphillips@fbtlaw.com
byoder(@fbtlaw.com

Counsel for Appellants Welsh Development
Company, Inc., Daniel Proeschel, Angela
Proeschel, Robert Proeschel, Mary Proeschel,
Jeraldine Hoffer, and Karl Hoffer
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Certificate of Service
I certify that a copy of this Notice Certified Conilict was sent by ordinary U.S. mail on

May 12, 2010 to the counsel listed below:

Robert J. Surdyk (0006205)
Kevin A. Lantz (0063822)
Surdyk Dowd & Turner

1 Prestige Place, Suite 700
Miamisburg, Ohio 45342
Phone: (937) 222-2333
Facsimile: (937)222-1970
rsurdvk{@sdtlawyers.com
klantz(@sdtlawyers.com

Counsel for Appellee Warren County Regional
Planning Commz'ssion

Nl %MM

Matthew C. BlicKensderfer

Counsel for Appellants Welsh Development
Company, Inc., Daniel Proeschel, Angela
Proeschel, Robert Proeschel, Mary Proeschel,
Jeraldine Hoffer, and Karl Hoffer

i. INL thrary 00N0000.0001536 2110668v.1
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IN THE COURT @BWS)OF WARREN COUNTY, OHIO

T
k ’1
WELSH DEVELOPMENT CO., !N&\ Wth C&E\\%E NO. CA2008-07-101

etal.,
Appeliants, fae’ gP\“B ENTRY GRANTING MOTION TO
CERTIFY

VS.
WARREN COUNTY REGIONAL

PLANNING COMM.,
Appeliee.

" The above cause is b_éfore the court pursuant to a motion to ceﬁify a conflict to
the Supreme Court of Ohio filed by counsel for appellants, Welsh Development Co.,
on March 4, 2010, and a responsive memorandum filed by counsef for appelfeé, '
Warren County Regional Planning Commission, on March 22, 2010.

Ohio courts of appeal dérive their authority to ceriify cases to the Ohio Supremé
Court from Section 3{B){4), Article IV of the Ohio Constittition, which states that when-
ever the judges of a court of appeaié find that a judgment upon which they have
agreed is in conflict with a judgrﬁ_ent pronounced upen the same question by another
court of appeals of the state, the judges shall certify the record of the case fo the
supremé court for review and final determination. For a confiict to warrant cert[fic.ation,
it is not enough that the reasoning expressed in the opinions of the two courts of
appeal are inconsistent; the judgmenté of the two courts of appeal must be in conflict.
State v. Hankerson (1989), 52 Ohio App.3d 73. Welsh argues that this court's deci-
sion is in conﬂid with a decision by the Second District Court of Appeals, Evans v.
Greenview Loc. Sch. Dist (Jan. 4, 1988), Green App. No. 88 CA 40, and a decision by

the Sixth District Court of Appeals, Price v. Margarefta Twp. Bd. of Zoning App Erie

App. No. E-02- 029 2003-0hio-221.
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In the present case, this court held that é!irécting a clerk of courts to sefve a
-copy of a notice of appeal upon an admfﬁistrathie agency is not the equivalent of filing
a notice of appeal with the agency from which an appeal is being taken as expressly
required by R.C. 2505.04. In both cases which Welsh. claims are in confiict, the appel-
Ianis filed a timely natice of appeal with the court of comrhon pleas and instructed the
clerk to send a copy of the notice of appeal to the re_levant agency. In each case, the
agency received the copy of the notice of appeal within the tirhe prescribed by statute
and the appeliate courts held that the appeals were perfected. Thérefore, this court's
judgmentrin this cése is in direct confiict with the Second and Sixth Districts courts of
appeal. |

Basad upon the foregoing, the motion to certify conflict is GRANTED. The
issue certifted is as follows:

Is a service of summons by a clerk of courts upon an administrative

agency, together with a copy of a notice of appeal filed in the common

pleas court, sufficient to perfect an administrative appeal pursuant to

R.C. 25050.04 as long as the agency receives the notice within the

fime prescribed by R.C. 25056.077?
IT 1S SO ORDERED.

Robert P. Ringland, Judge

—
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URT OF A
IN THE COURT OF_APPEA _ EB"L ) o0
TWELFTH APPELLATE DISTRICT OF OHIO p ‘o\erk .
games £ F0y 01O
WARREN COUNTY L epAN
WELSH DEVELOPMENT COMPANY,
etal., ‘ }
: CASE NO. CA2009-07-101
Plaintiffs-Appellants,
' _ o QPINION

2/22/2010

o -VS -
WARREN COUNTY REGIONAL
PLANNING COMMISSION,

Defendant-Appeliee.

CIVIL APPEAL FROM WARREN.COUNTY COURT OF COMMON PLEAS
Case No. 05CV64044

Frost Brown Todd LLC, Scott D. Philfips, Suite 300, 9277 Centre Pointe Drive, West Chester,
Ohio 45069, for plainiiffs-appellants, Welsh Development Co.; Daniel, Angela, Robert and
Marcy Proeschel; and Jeraldine & Kar} Hoffer

Surdyk Dowd & Turner, Robert J. Surdyk, Kevin A. Lantz, One Prestige Place, Suite 700,
Miamisburg, Ohio 45342, for defendant-appellee

BRESSLER, PJ.
- {f1} Plaintiffs-Appeliants, Welsh Development Company, Inc.,, Daniel and Angel
Proeschel. Robert and Mary Proeschel, Jeraldine Hoffer, and Karl Hoffer (Welsh) appealthe

decision of the Warren County Court of Common Pleas dismissing all but three claims

against defendant-appellee, Warren County Regional Planning Commission (the WCRPC),

TN A

trpb21-2p009-07-101x%
guInn OPINION FILED
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ﬁndi'ng Welsh failed tc; perfect its administrative appeal ané,‘ as a éonsequent-:e,.failed to
exhaust its administrative remedies. |

{12} Welsh filed two preliminary plat applications with the WCRPC in early 2005
regardihg a proposed single-famﬁy home subdivision in Turtlecreek Township, Warren
County, Ohio. The WCRPC denied the first application and approved the second application
subject fo certain cqnd'ﬁidns.

{93} On March 25, 2003, Welsh filed with the Warren County Common Pleas Court
a notice of appeal' of the first decision, along with a praecipe, notice of filing of ‘superisedeas
bond, and instructions to serve a copy of the complaint and notice to the WCRPC. The
record indicates ’the WCRPC was served on March 28, 2005.

{1[4} Prior to filing, Welsh sent to the Chief Ass1stant Warren County Prosecutor
unfiled courtesy copies of the cover letter mailed to the Warren County Clerk of Courts, the )
complaint, notice of supersedeas bond, and praecipe.

{15} On April 25, 2005, Welsh filed with the Warren County Common Pleas Court a
notice of appeal of the second WCRPC decision and instructions fo serve a copy of the '
complaint and nofice of appeal to the WCRPC. The record indicates that service was
obtained on April 27, 2005. As with the first appeal, Welsh sent to the assistant prosec_ijtor
only a copy of a cover letter mailed fo the Warren County Clerk of Courts and enclosed
documents similar to those mailed in the previoﬁé 'appeal.

| {y6} These actions, each of which contained a cdmbinaiion of an administrative
appeal and civil action, were consolidated in the commen pleas court

{17} The WCRPC moved to dismiss the consolidated adminisf;rative appeals,l
arguing the common pieas court lacked subject matter jurisdiction based on Welsh's faiiure
to perfect the appeals pursuant to R.C. 2505.04. The WCRPG also raised in its answer to

the civil actions the affirmative defense that Weish failed to exhaust its administrative

-2
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remedies.

{118} Cohseque})tly, the magistrate dismissed Welsh's administrative appeals for

want of jurisdiction and dismissed all but three of Welsh's causes of action for failing fo

exhaust lts administrative remedies. Both the WCRPC and Welsh filed objections to the-

magistrate's declswn. The common pleas court overruled the partles objections and

adopted the maglstrate s dec:s;cm ’

{19} On January 31, 2008, Welsh attempted to voluntarily dlsmtss the remaining
causes of action pursuant to Civ.R. 41(A)(1)( ), with the purpose of creating a f nal
appeatable ofder froh which it -could abpea!. |

{710} Welsh subsequently filed its first appeal to this couﬁ. The WCRPC filed a
mofion to dismiss the appeal for lack of subject matter j.urisdicﬁon, and this court dismissed
the appeal for want of jurisdiction, holding that Welsh could not create a final appealable
order from the trial court's decision simply by filing a voluntary dismissal as to the remaining
claims. See Welsh Dev. Co., Inc. v. Warren Cly. Regional Planning Comm., Warren App.
No. GA2008-02-026, 2008-Ohio-1158.

{11} Foi_iowing remand, Welsh moved the common pieas court for leave to file
amended consolidated comﬁ[aints, which the court granted. Welsh filed its amended
compfaints io eliminate the unadjudicated ciaims'and create a final appealable ofder, from
which Wélsh filed its notice of appeai to this court. On its second appeal now befofe this
court, Welsh asserts two aésignments of error.

{§12} Assignment of Error No. 1
{13} "THE TRIAL COURT'S AND MAGISTRATE'S DISTINCTION BETWEEN
'SERVICE' AND FILING,' FOR PURPOSES OF PERFECTING AN APPEAL UNDER R.C.

2505.04, CONTRADICTS WELL-ESTABLISHED OHIO SUPREME COURT PRECEDENT."
{Y44} Welsh argues the courterred in finding that it lacked subject matier jurisdiction -

-3.-
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over the consolidated a;)peals and asserts that this court shoaxu overrule its prior decisions,
as we have igﬁored the binding ﬁrecedeht established by the Ohio Supreme Court in
Dudukovich v. Loraine Metropolitan Housing Auth. (1978), 58 Ohio St.2d 202.

{115} lis well-settied th'at the filing of a notice of appeal pursuant to R.C. 2505.04 is '
essenfial to vest' 4 common pleas court with jurisdiction to hear an administrative appeal.
See Guysinger v. Chillicothe Bd. of Zoning Appeals {1 QQO), 66 Ohio App.3d 353; Weatherholt
v. Hamilfon, Butler App. No. CA2007-04-098, 2008-Ohic-1355, 6. Jurisdiction does not vest
in the common pleas court unless and until an appeal is perfecied. id. R.C. 2505.04
provides in-pedinent' part that "an appeal is perfected when a notice of appeal is filed, **™* in
the case of an administrative-related appeal, with the administrétive officer, agency, board,
department, tribunal, commission, or other instrumentality involved." Further, RC é505.07
requires that such an appeal be perfected within 30 days of the entry of a final order by the

involved commission.

{146} In 1879, the Ohio Supreme Court considered what would satisfy the filing

requirements of R.C. 2505.04 in the context of an administrative appeal. Dudukovich. In

Dudukovich, the appel!ee1 sent a copy of the notice of appsal to the housing authority by
certified mail and filed a copy with the Lorain County Common ﬁleas Cdurt two days later.
On appeal to the Ohio Supreme Couit, the housihg authority argued that the common pleas
court facked jurisdiction to hear the appeal because the appellee did not comply with the
requiremenis of R.C. 2505.04. Thus, theissue befo_re the Ohio Supreme Court was whether
the appeliee sufficiently complied with R.C. 2505.04 by mailing a copy of the notice of appeal
to the housing authority. Dudukovich at 204,

{117} The Dudukovich Court held that "the act of depositing the notice in the mall, in

1. Marie Dudukovich wes terminaied from her employment with the housing authority. She appealed her
determination to the commeon pleas court, and the court tound in het favor. The housing authority appealed fhe
decision, and thus, Dudukovich was tabeled "appelize” for the remainder of the appeals process.

Appx. 15
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itself, dogs not constitule a “fiiing,' at least where the notice is not received until after the

expiration of the prescribed time limit. Eulton, Supt. of Banks v. State ex rel. Genoral Motors
Corp. (19836), 130 Chio St. 494. Rather, 'fthe term fled = requires actual delivery ***." id.,

at paragraph one of the syllabus.” Id.
{118} The court further held that no particular method of delivery is prescribed by the

- statute, and ™any method productive of cartainty of accomplishment is countenanced.” .,

~ quoting Columbus v. Upper Arlington (C.P.1964), 94 Ohio Law Abs. 392, 397. The qourt

then determihed the housing authority did receive the mailed copy of the notice of appeal and
presumed timely delivery of the notice. |

{719} lﬁ the case sub judice, Welsh argues that pursuant to Dudukovich, "filing" for
;ﬁurposes of R.C. 2505.04 requires "actual delivery,” and if no particular method of delivery is
prescribed by statute, then effectuating service of a copy of the filed combination notice of
appeal and civil complaim throug'h the clerk of courts, within the required 30-day period,
constifutes a perfected appeal. We-disagree. |

{420} The right to appeal is conferred by statute and can be perfected only in the
manner prescribed by that statute. Midwest Fireworks Mfg. Co. v. Deerfield Twp. Bd. bf
Zoning Appeals, 91 Ohio 5t.3d 174, 177, 2004-Ohio-24; Zier v. Bureau of Unemp. Comp.

(1949), 151 Ohio St. 123, paragraph one of the syllabus; McCruter v. Board of Review, Bur.

Of Emp. Serv. (1980), 84 Ohio St.2d 277, 279, Guysinger, at 357, Thrower v. City of Akron,

Summit App. No. 21061, 2002-Ohio-5943, 17. As stated by the Ohio Supreme Court, "[nlo
one would contend that a notice of appeal need not be filed within the fime fixed by statute.
Compliance with a requirement that a notice of éppeallshalf be filed within the fime specified,
in arder to invoke jurisdiction, is no more esserttial than that the notice be filed at the place

designated and that it be such in content as the statute requires.” Zier at 125 {citations

omitted).
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{f21} The lang;:age of R.C. 2505.04 expressly requiries that the notice of appeai be
filed with the board from which Welsh appeals. R.C. 2505.04; Dudukovich af 204 (appeal
must be filed with the boérd or agency from which the appeal is being taken and with thé
common pIeasvcourt); Nibeﬁ V. Ohfo Depf. of Rehab. & qur., 84 Ohio St.3d 100, 101, 1991;5-
Ohio-506 (R.C. 2505.04 "states thatan appeal is perfecied by the timely ﬁhngof ?he notice of
appeal with the particular agency“)' Guysingerat 357; Chapman V. Hous. Ap}peafs éd. {Aug.
13, 1997), Summit App. No. 181686.

{922} As the Dudukovich Court found, R.C. 2505.04 does not prescrlbe amethod of _
delivery when filing the nofice of appeal. The statute is explicit, howevef, in requiring that the
notice be fifed with the agency ot board. As we have consistently held, a éterk’s serviceof a
notice of appeal upon the WCRPC is insufficient to conferjurisdicﬁon on the common pleas
court pursuant fo R.C. 2505.04. Ware v. Civ. Serv. Comm. of Hamilfon (Aug. 29, 1994),
Butler App_. No. CA94-0'1 -020, at 3; Woeatherholt at 7. See, also, Kilburn v. Village of South
Lebanon (Oct. 2, 1995), Warren App. No. CA04-12-105. Directing a clerk of courts to séwe
a copy of a notice of appeal upon an agency is not the equivalent of filing a notice of appeal
with the agency from which a party is appealing, as expressly set forth in R.C. 2505.04.

~ {Y23} Despite the contentions of both the dissent and Welsh that this court has
ignored Ohio Supreme Court precedent set forth in Dudukovich, we find Dudukovich factually
distinguishable from our prior cases and the case sub judice. In Dudﬁkow‘ch, the appellee-
herself mailed a copy of the not%ce-of appeal direqtly to the administrative agency. In the
present case, however, as in our prior cases Wsatherholf and Ware, the c_lerk of courts
caused the notice of éppeal to be personally served on thé ;dministrative agency. Because
the appellee in Dudukovich actuaf!y deiivere& her notice of appeal to the administrative

agency, rather than having the clerk cause it fo be served, these cases are distinguishable.

See, also, Genesis Outdoor Advertising, Inc. v. Deerfield Twp. Ba. of Zoning Appeal, Portage

-6 -
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App. No. 2001-P-01 37 2002- Ohl0-7272 at \19.

{y24} Although we recognize a split among appeliate districts in determining whether
service of a notlce of appeal on an admmxstratrve agency is , sufficient to perfect an appeal
pursuant to R.C. 2505.04, our holding Is consistent with the malority of districts that have
addressed the issue.’

{125} The Eleventh District has consistently held that “[s)ervice is not the equivalent
of filing the nofice with the [administrative agency]. Filing with the proper aéency is essential
in order {o vest the cot.th of common pleas with. jurisdiction to hear the case.” Marks v.
Sireetshoro Planning Comm. (Dec. 3, 1999), Portage App. No. 88-P-0078, citing Trickett v.-
Randolph Twp. Bd. of Zoning Appeals (Aug. 18, 1895), Pottage App. No. 84-P-0007. See,
also, Alf Erection and Craﬁe Rental Corp. v. Newbury Twp., Geauga App. No. 2008-G-2862,
2009-tho—6705, 118.

{Y26} The Eleventh District analyzed its holding under Dudukovich in Genesis
Ouldoor Advertising, Ine. v. Deerfisid Twp. Bd. of Zoning Appeal, Portage Ap[ﬁa. No. 2001-P-
0137, 2002-Ohio-7272. In that case, the appelfant mailed a notice of appeal to the county
clerk of courts and also mailed a copy of the notice to the secretary of the board of zoning
appeals at her home address; which had been used as a return address on official Board
correspondence. Id. at 18, On appeal, the court found that the appellant made actual
defivery of the notice of appeal with the agency by ‘a method reasonably cértain to
accomplish the delivery and had filed its notice of appeal in compliance with R.C. 2505,04.
id at 15. '

{127} The court in Genesis then stated that although it might appear "at first blush”
that its decisions in Trickett and other similar cases conflict with Dudukovich and Genesis,
the cases are factually distinguishable. Id. at 1{16.' The court reasoned that In Trickett and

the like, the clerk of courts caused the notice to be personally served on the board, and

-7-
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because service is not the equivalent of filing the notice, thé appeliants in those cases failed

o satisfy the requirement§ of R.C. 2505.04. In Dudukovich and Genesis, however, the
parties actually delivered their notices of appeal to the administrative agency by mail.
Therefore, the cases are 'nbt in conﬂi_ct, as they are factuall';q distinguishable,

{7128} The Tenth District has also consistently held “that a clerk of court's sefvice ofa
notice of appeal upon an appellee is not the filing of an appeal ‘with an administrative officer,
agency, board, deparfment, tribunal, ¢ommiésion, or other instrumentality involved.” Black-
Dotson v. Village of Obe&; Franklin App. No. 08AP-112, 2006-Ohio-5301, at 116, quoting R.C.
2505.04. See, also, Voss v. Franklin ny. Bd. of Zoning Appeals, Frankiin App. N0.~08AP-
531, 2008-Ohio-6913, at 15-6. In Black-Dotson, the Tenth District conéidered Dudukevich,
but dlstmgmshed it from the facts before it. id. at §j5-6. The Tenth District found that unlike
in Dudukoevich, where there was evidence in the record that the agency did receive the
malled copy of the notice of appeal and the appeliant did perfect the appeal, thefe was no
evidence in the case before the court that the appellant perfected her appeal where the
appetant filed her notice of appeal with the common pleas court and requested the clerk of
courts mail the notice to the agency. Id. The Tenth District therefore held the "appelant's
request that the clerk of court send the notice of appeal to appellee by certified mail Is of no
consequence, and does not satrsfy the filing requ:rements of R.C. 2505.04." Id. at 6.

{Y29} In 1890, the Fourth Dlstnc—t addressed the issue in Guysinger. In thatcase, the
appellants filed their notice of appeal and cnmplaint with the common pleas court, and the
clerk of courts made service of process on the zoning board by certified mail.. id. ét 356. As
in the case sub judice, it was undisputed that the board received the served copies within the
time mit prescribed.in R.C. 2505.07.

{30} The appeliants in Guysingerargued on appeal that service of the summons and
notice of appeal is the functional equivalent of fiing a notice of appeal with the zoning board.

-8-
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ld. The Fourth Distr_icf held that the pleading, filed by the a:pplellants, was not filed in the
place designated by R.C. 2505.04 and therefore could not be considered as a noﬁc’:e of
appeal sufficient to satisfy the jurisdicﬁonal prerequisite of the statute. Id. at 357, |

{'ﬂ31 } The Third and Ninth Districts have also held that an appeal is not perfected
pursuant to R.C. 2505.04 through a clerk of courts’ séw’lce on the administrative agency.
See Jacobs v. Marion Civ. Serv. Comm. (1985} 27 Ohio App.Sd 194: Thrower at 18 ("Mere
notification fo the Board that a notice of appeal has been filed in the court [is insufficient to
vest jurisdiction over an administrative appeal]. The statute explicitly reéuires filing with the
agency itself); Jura v. Hudson, Summit A'pp. No. Civ.A. 22135, 2004-Chio-6743, 16-7.

{932} Although the Fifth District has not speciflcally addressed whether an
administrative appeal is pe;fected through a clerk of courts' service of a notice of appeal on
an agency,. it has cited Guysinger for the proposition that a party must file a notice of appeal
with the agendy itself in order to vest the common pleas court with jurisdiction. Hagan v.
Mariboro Twp. Bd. of Zoning Appeals (Jan. 289, 19‘._?6), Stark App. No, 95 CA 0088, 1996 WL
74009, at*1. The courtadded that "failure to properly file a notice of appeal with the agency
has been heid to divest the trial court of jurisdiction and prevent an appellant's claim from
proceeding.” Id., citing Guysinger at 357. |

{33} The diss_ent claims this court and the appellate districts with whom we agree
rely upon an "efroneous readihg" of -R.C. 2505.04 "due to Jour] failure to follow the mandates
of Dudukovich. We, however, agree with the holding in the Ohio Supreme Court decision:
R.C. 2505.04 requires that written notice be filed with the agency or board from which the
appeal is being taken, in 6r_der for the appeal to be perfected. Dudukovich at 204. As
thoroughty dis_cussed, our decision and the decisions upon which we rely are not in confiict
with the mandates set forth in Dudukovich, as the cases are factually distinguishable.

{934} Moreover, we decline to extend Dudukovich to  permit parties appealing

-9-
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adminis;trative decisions to disregard the explicit requiremer;ts prescribed in R.C. 2505.04.
Not only would such an extensmn }gnore the Ohio Supreme Court mandate that an appeal
can be perfected only in the mannef prescribed by that statute, but the extension would
ignore 16 years _of established court precedent that has created stability and pradictability
when filing an administrative appeal in the Twelfth District. See Midwest Fireworks, 2001-
Ohio-24; Westfield Ins. Co. v. Galatis, 100 Ohio 8t.3d 216, 2003-Ohio-5849, at §1.

{735} The precedent established In this court over the last 16 years fo perfect an
administrative appeal pursuant to R.C. 2505.04 was not foﬁowed. The dissent asserts this
sourt should abandon its prior declsions because of a disagreement with ourinterpretation of
R.C, 2505.04 after Dudukovich. Neither Welsh nor the dissent, howaver, has analyzed such
a departure from the doctrine of stare decisis under the standard outiined by the Ohio
Supreme Court in Galatis. -

{536} As the Ohioc Supreme Court explained, “[tlhe doctnne of stare decisis is
designed to provide continuity and predictabifity in our legal system. We adhere to stare
decisis as a means of thwarting the arbitrary administration of justice as well as providing a
clear rule of law by which the citizenry can organize their affairs.” Galatis at 1143 (citations
omitied). The doctrihe is "™of fundamental impoﬁance to the rule of law.™ Id. at 1]43—44-1.
indeed, the United States Supreme Court has long revered the doctrine. See Helvering v.
Hallock (1940), 309 U.S. 108, 119, 160 S.Ct. 444; Vasquez v. Hillery (1986}, 474 U.S. 254,
265, 266, 106 S.Ct. 817 ("[Stare decisis] bermits society'to presume that bedrock principles
arefounded In the .Iaw rather than in the proclivities of individuals, and thereby confributes to
the integrity of our constitutional system of government, both in appearance and in fact");
Pollock v. Farmers' Loan & Trust Co. (1 8955, 157 U.S. 429, 652, 15 S.Ct. 673 (thfe, J,
dissenting) {"The fundamental conception of a judicial body is that of one hedged about by

precedents which are binding on the court without regard to the personality of its members

-10-
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H

Break doWn this I:)elie;c in judiciai continuit& 4 to-depari frém the settied conclusions of its
predecessors, and to determine them all according to the mere opinién of those who
tempo.rariiyﬁll its bench, [will leave our Consﬁtut'ton bereft of value and it willj become a mpst
dangerous instrument to the rights and fiberties of the people”). Thus, the doctrine of stare
decisis will not be abandoned withbutAspeciai justification. Id. at 44.

{937} The dissent cites to a recent Ohio Supreme Court decision_ involving the
admisslon of evidence in a criminal caée to support its theory that the doctrine of stare
decisis does not apply to this case. State v. Silverman, 121 Ohio_St.3d 581, 2009-Ohic-
4576. The court In Silverman found that "stare dedcisis plays a reduced role” in matters:
involving “an evidentiary rule." id. at {133, This case, however, involves a statute prescribing ‘
the metﬁod a party must follow in perfecting its appeal. |

{Y]38} "Considerations in favor of stare decisis are at their acme where reliance
interests are involved (internal quotations omitted).” 1d. at {31. "ndividuals conducting their
affairs must be able to rely on the law's stabiiity.” Id. A party.shouid be able to rely upon
consistent precedent for guidance in organizing and filing an appeal with a court, it goes
without saying thaf stability and consistency are of fundamental importance in interﬁreﬁng
rules prescribing methods of access to courts of law, Therefore, we find Siverman
inapplicable fo this case. -

{139} This court will adhere fo prior precedent unless "(1) the decision was wrongly
decided at that time, ér changes in circumstances no longer justify continued adherence to
the decision, (2) the decision defies practical waorkability, and (3) abandoning the precedent
would not create undue hardship for those who have relied upon it" id. at §48; Stafe v.
Mathis, 109 Ohio St.3d 54, 2008-Ohio-855, fn. 7. |

{740} The first element we consider is whether Ware an-d Weatherhoit were wrongly

decided at the time this court decided both cases: Ware in 1004 and Weatherholiin 2008. -
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Our discﬁssion above demonstrétes why the cases were no’z wrongly decided, and wefindno
change in cnrcumstances that would not justify continued adherence to those decisicns. The
language of R.C. 2505. 04 is clear: a party must file a notice of appeal with the agency from
which it is appealing. We will not modify the language of the statute to insert a phrase
permitting a party to perfect an administraﬁve a_ppéai by filing a notice with the common pleas
court and causing a capy to be servéd upon the agency through a clerk of courts. See Cline
v. Ohio Bur. of Motor Vehicles (1991), 61 Ohio St. 3d 93 g7.

{741} Secondly, we considerwhether our decisions defy practical workability. Galaf’s,
at '[{48 Neither Welsh nor the dissent has pomted to anythlng that would suggest our pnor
decisions defy practical workability, There is no indication that ourformercases_have caused
chaos in the lower courts or was created "massive and widespread confusion.”" 1d. at §50.
There is aiso no indication ti*xat distriéts with which our cases are consistent have
experienced such confusion.

{442} Finally, we consider whether abandoning the precedent would create an undue
hardship for those who have relied upon it. id. at J48. Litigants and lower courts within our
district have a right to rely upon consistent case law and should not be subjected to arbitrary
administration of justice. See id. at §43. Moreover, they are bound by our decisions until the
Ohio Supreme Court overrules them. "At its core, stare declsis allows those affected by the

law to order their affairs without fear that the established law upcn which they rely will

suddenly be pulled out from under them." James 8. Beam Distiling Co. v. Georgia (1881), _

501 U.8. 529, 551-552; 111 S.Ct, 2439 (C'Cennor, J. dissenting).

{743} Notably, the appeflantin Weatherholt attempted o pérfect her appeal through
service of process in 2008, one year after Welsh. The dissent fails fo recognize the__undue
hardship‘and unfaimess resulting from a departure from our prior decisions. It wouid create

confusion among those litigants and courts who have relied upon our jong-standing decision
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in Ware, which was reatrrmed less than two years ago in Wb.d'hemoft.

{144} It is clear that this court should not abandon the priﬁciples of stare decisis in

this case. The decisions upon which we rely were not wrongly decided, and any departure

from established precedent would create undue hardship.

{745} Accordingly, we find unpersuasive Waelsh's argument extending Dudukovichito

permit a fequest io serve the administrative agency.with a copy of a nofice of appeal as

safisfaction of the explicit requirements set forth i R.C. 2505.04.

{446} Within its first assignment of error, Welsh also argues that it perfecied its

appeé!s by maifing copies of the cover letter, an unfiled complaint, an unfiled notice of

sﬁpersedeas bond, and an unfiled praecipe to the WCRPG's chief legal counsel within the

required time period. Welsh asserts that the relationship between counsel and the WCRPC

was sufficient to expect that delivery fo counsel would put the WCRPC on nofice of the

appeal.
{f47} Sending courtesy copies of documents to the Warren County Assistant

Prosecutor does not constitute filing for purposes of R.C. 2505.04. Patrick Media Group, Inc.

v. Gleveland Bd. of Zoning Appeals (1888), 55 Chio App.3d 124. See, also, Kilburn v. South

Lebarnon (Oct. 2, 1995), Warren App. No. CA04-12-105. As stated, R.C. 2505.04 requires
Welsh to file a notice of appeal with the WCRPC. To the extentany ambiguity exists in R.C.
2505.04, R.C. 2505.03 directs us to apply the appellate rules and to traat the board as a trial

court. In that situation, clearly, an appeliant could not appeal from a trial court to this court by

mailing the nofice to the prosecutor who serves as that court's counsel. Patrick Media Group
at 125,

{48} Therefore, service on the. adverse counsel, despite a close relationship

between counsel and the agency, is insufficient to safisfy R.C. 2505.04, Id. See, also, Bd. of

Trustess Union Twp. v. Bd. of Zoning App. Union Twp. (Sept. 23, 1983), Licking App. Ne.

-13-
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CA-2065 (court was without subject matter ;unsdlctlon where appellant board of trusiees
served a copy of a notice of appea! on the Licking County prosecutor but fa:led tofilea nofice -
with its own board of zoning appeals) Guy v. Gity of Steubenw!!e {Jan. 15, 1998), Jefferson

App. No. 97-JE-22, certiorarl denied, 81 Ohio St.3d 1522 (holding that where the notice of

appeal was mistakenly filed with the city's faw director instead of the Steubenville Civil

Service Commission appeltant failed to timely perfect his appeal, despite the fact that the city
law director and the c_ivil service commission shared a secretary aﬁd the same address);
Wan’eh-,Oxfo_rd Ltd, Partnership v. Warren Cly. Bd. of Commurs. (Feb. 27, 1889), Warren App.
No. CA88-08-059, certiorari denied, 44 Ohio St.3d 708 (holclin-g that *fiing' a paper or
document means actually delivering it to the official charged with responsibility for receiving
or taking control of it”); Blasko v. Ohio State Bd. of Pharmacy, 143 Ohio App.3d 191, 2001-
Ohio-3270. '
{149} Aécordingly, Welsh has failed to employ the proper procedural channels to

perfect its appeal, as presaribed in R.C. 0505.04. Welsh's first assignment of error Is

overruled,

{§/50} Assignment of Error No. 2:

{1]5'1} "THE TRIAL COURT AND MAGISTRATE ERRED TO THE PREJUDICE OF
APPELLANTS BY DISMISSING APPELLANTS' COROLLARY CONSTITUTIONAL CLAIMS
FOR FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES." |

{52} Woeish argues the trial court erred in dismissing its constitutional claims against
the WCRPC for falling to exhaust its administrative remedies. Welsh asserts that because it
is challenging the constitutionality of various provisions of the Warren County Subdivision
Regulations, it is not required to first exhaust its administrative remedies. -

{§53} Specifically; counts 8 through 10 of Welsh's first co‘mpiaint and counts 7

through 9 of its second complaint seek a declaratory determination that certain provisions of |

-14 -
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the regulations are unconstitutional as applied to Welsh. its ;emaining claims, claims for

regulatory taking, equal protection, and a yiotation of Section 1982, Title 42, U.8.Code, all

stem from the alleged unconstitutionality of the subdivision regulations.

{454} Three elements are necessary 1o obtain a declarafive judgment as an

alternative to other remedles (1) g real controversy exists between adverse parties; (2)

which is justiciable in character; (3) and speedy relief is necessary o the preservatton of

rights that may be. otherwise impaired or lost. Fairview Gen. Hosp. v. Fletcher {1992), 63

Ohio St.3d 146, 149.
{955} The WCRPC raised in its answer, however, the affirmative defense that Welsh

failed to exhaust its administrative remedies and is therefore barred from seeking declaratory

celief. Prior to instituting a declaratory judgment action fo determine the validity of the
subdivision regulations, a party must ordinarily e_xha ust its administrative remedies. Karches
v. City of Cincinnatl (1988), a8 Ohio St.3d 12, 17; BF Communications Alaska, Inc. v. Cen.
Collection Agency (2000), 136 Ohio App-3d 807, 813, discretionary appeal not allowed, 89
Ohio St.3d 1464.

{56} Two exceptions to this rule exist, however. Id. First, exhaustlon is not required
if there Is no avaiiabie remedy that can provide the relief sought or if resorting to
administrative remedies would be wholly futile. Second, exhaustion of remedies is
unnecessary when the availébte rermnedy is onerous of unusually expensive. Karches at17;
BP Communicaﬁons at B13.

{957} The first exception applies when it would be impracticable fo pursue an
administrative remedy because the administrative entity lacks the éuthority to render relief.

ld. For instance, an adminisirat‘we agency is without jurisdiction to determine the

constitutional validity of a statute. Jonesv. Village of Chagrin Falls, 77 Ohio St.23d 456, 460-
461, 1997-Ohio-253. Therefore, it would be futlle o force a party fo exhaust its
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administrative appeals to an agency that can afiord no meamngful refief. Nemazee v. Mt

Sinai Med. Ctr. (1990), 56 Ohio St.3d 109, 115,

{{{58} itisan enfirely different matter, however, fo assert that a party's actions were

unconstitutional. BP Communications at 814. That allegation does not question the validity

of the statute or law, but rather, it guestions whether the party's actions were in accordance

with the law. Id.
- {159} In Karches, the Ohio Supreme Court held that atthough the exhaustion of

administrative remedies is usually required fo determine the validity of a zoning ordinance as

applied 1o a specific parcel of property, the property owners demonstrated through evidence

of rebeated applications and denials and evidence of a petition fo change the city's zoning

ordinance that its attempts were futlle. id. at 16-17. The Ohio 'S'upreme Court determined

that the property owners were therefore allowed to pursue their action for declaratory

judgment, despite that they had not exhausted their administrative remedies, because they
met the first exception to the rule. Id.

{160} In the case sub judice, Welsh is challenging the constitutionalify of the
subdivision regulations as applied to its specific proposed development plans. Welsh,
however, has fa;led to demonstrate why this court should apply either exception to the
general rule that it must first exhaust iis administrative remedies. Had Welsh properly
perfected its appeal to the common pleas court, it would have had an -aideq‘uate
administrative remedy available that could have provided it with the appropriate refief sought.
See Drisﬁoﬂ v. Austintown Assoc. (1975}, 42 Ohio St.2d 263, 273. We find the trial court did
not err in dismissing Welsh's claims for failure to exhaust its ad-ministréﬁve remedies.
Welsh's second assignment of error is.overruted.

{961} Judgment affirmed.

POWELL, J., concurs.
-16-
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RINGLAND,.J., concurs iri part and dissents in part.

RINGLAND., J., concurring in part and dissenting in part.

{y62} While | recognize that this district has followed this precedent since 1994, 1

believe this court's decisions are an improper interpretation of R.C. 2505.04 and disregard

clear Ohio Suprems Court precedent. Filing a-notice of appeal with the court and sefvice by

the clerk of courts of a copy of the filed noticevwimin the 30-day time limit constitutes a
perfected appea‘_! u_nder R.C 2505.04.

{163} This appeliate .district originafly adopted the precedent followed by the majority
in the instant appeal in Ware v. Civil Service Comm. of Hamilton (Aug. 29, 1984), Bufler App.
No. CA84-01-020, 1994 WL 462182, Citing GuysingerVv. Board of Zoning Appea!s of City of
Chillicothe (1 990), 66 Ohlo App.3d 353, this court sound that service of the notice of appeal
upon the agency by the court clerk does not satisfy R.C. 2505.04.

{164} Guysinger was not adopted without criticism. Writing separately, Judge
Koehler questioned the Ware majority. "l am not as certain as the majority that the notice of
appeal in this cause was not filed' with the commissien. The comrnission received notice of
appeal within the time constraints established by statute. Appellant could have served the
uwotiée of appeal on the commission personally, by counsel, by his wife, or by any other agent
ne might have designated. The clerk of courts could be considered appel!an{‘s agent. A filing
stamp indicating the notice was also filed in the common pleas court would not prevent the
notice of appeal from being sufficiently filed with the commiésion. No matter who presented
the notice of appeal to thé commission, the place designated by statute, and no matter how
many other places it may have been filed before notice was given to the commission, it
served its statutory purpose.” 1994 WL 462152 at *1-2. (Emphasis sic.)

{y65} As the majority in the instant appeal indicates, the Ohio. Supreme Court has
issued one decision relating to the process of perfecting an administrative appeal under R.C.
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2505.04, Dudukovich v Lorain Metropefitan Hous}ng A—uthf. 1 97_’9), 58 Ohio St.2d 202. |
Certainly, in considering the perfection of an administrative appeal pursuént toR.C. 2505.04,
any’ discussion shouid begin with Dudukovich. Yet in Guysinger, the Fourth District Court of
Appeals never considered or even mentioned the precedent. Rather, the court makes its
own interpretation of the statute, conciuding that filing 2 ﬁotice of appeal with the court and
serving a copy fo the agency does not satisfy R.C. 2505.04.- Guysinger at 357. Whether the
Fourth District's omission was deliberate or unintentional is ambiguous since Guysinger
contains no reference or citation to budukovich.

{{66} The majority mentiéns four additional appeliate districts similarly hold thatan
appeal is not perfected pursuant fo R.C. 2505.04 through service by the clerk of court on the
administrative agency. Like this court, each of these districts adopted Guysinger as the
primary authority for this position with no mention of Dudukovich. See Andoisek v. City of
Willoughby Hills Bd. of Zoning Appeals (Dec. 10, 1993), Lake App. No. 93-1.-050, 1993 WL
548046; Recourss Recovery Systems of Bluffton v. Village Zoning and Bd. of Appeals (ApF.
24, 1996) Alien App. No. 1-95-77, 1986 WL 197448, Chapman v. Housing Appeafs Bd.
{Aug. 13, 1987}, Summit App. No. 18168, 1997 WL 537651; Voss v. Franklin Cty. Bd. of
Zoning Appeals, Franklin App. No. 08AP-631, 2008—Ohlo—891 3.

{167} Indeed, the subsequent decisions issued by this court similarly contafned no
reference to the standard espoused in Dudukovich. See Kilburn v. Viﬂage of South Lebanon
(Oct. 2, 1995), Warren‘App. No. CA94-12-105, 1995 WL 577687; Loveland Park Baplist
Church v. Deerfield Twp. (Dec. 26, 2006), Warren App. No. CA2000-0$~032, 2000 WL
1875823: Weatherholt v. Hamilton, Butler App. No. CA2007-04-088, 2008-Ohic-1355.

{ge8} In Dudukovich, a notice of appeal was sent via certified mail and received by

the agency within the statutorily-mandated time period. 58 Ohio St.2d at 204. On appeal to

the Supreme Court, the agency claimed that the appelles had not sufficiently complied with

-18-
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R.C.2505.04 by mailiné a copy of the notice. The court stateﬁ, {flhe term Hled' * * * requires

actual delivery * **." d., citing Fulton, Supt. of Banks v. Gem_eral Motors Corp. (1936), 130

Ohio St. 494, paragraph one of the syllabus. in Dudukavich, the Ohio Supreme Couri clearly

explained the filing requirement of R.C. 2505.04; instructing, "no particular rmethod of delivery

Is prescribed by the statute. +x+ TA]ny method prqductive of certainty of accomplishment is

countenanced.' Having considered appsiiee’s method of service, we find thaf simply

‘wecause the manner of dellvery is unusual does not make it fllegal™ Id. at 204.. (Internal

citations omitted.)

{169} Ultimateiy, the court co_ncluded that the appellee’s use of certified mail was

sufficient under R.C. 2505.04. Id. at 205. "Here a copy of the notice of appeal was sent by

" certified mail, io a destination within the same city, five days prior to the expiration of the

statutory time fimit. = ** {A] presumption of timely dedivery controls; thus the Court of
Common Pleas correctly assumed jurisdiction in this cause.” 1d.

{470} The Guysinger decisic_)n. which provides the basis for this district's precedent,
relies upon an erroneous, unéupported reading of the statute due fo its failure to follow the
de_n‘ini’tion and analysis provided in Dudukovich. Neither the majority in this case, nor the
districts that follow Guysinger, offer any reasoning to explain why service by the clerk upon
the agency is not a "method productive of certainty." See Hanson v. City of Shaker Heights,
152 Ohio App.3d 1, 2003-Ohio-749, T12.

{171} The majority wishes to factually distinguish the instant appeal from Dudukovich
based upon the differing method erﬁployed by Welsh to file its notice of appeal. In support,
the majority submilts a laundry list of subsequent decisions from those districts that follow the
Guysinger logic which similarly strain to distinguish Dudukovich factually. Yet, Dudukovich
staies thaf "any method" is sufficient as iong as it .is "productive of certainty of
accomplishment.” 1d. at 204. |

-19-

Appx. 30



e

[—

[N )

[——

‘Warren CA2009-07-101

{72} ¥ certifietlzl mail is a sufficient form of delivery, as it was in Dudukovich, certainly
service by the court clerkis an adequate method to satisfy the requirements of R.C. 2505.04.
The method is not so unusual that delivery would be speculative. Like certified mail, service
by the clerk is a dependable method which the legal system relies upon daily to effectuate
delivery. Service by the clerk satisfies thg Supreme Cﬁurt's definition for "filing." |

{173} R.C. 118.12 contains the procedure for perfecting an appeal from a state
governmentagency. The provision provides, in pertinent part, "[a]ny party desiring to appeal
shall file a notice of appeal with the agency setting forth the order appealed from and the
grounds of the party's appea[ A copy of the nofice of appeal shall also be filed by the
appeliant with the court.”

{ﬂ74} Distinct differences exist between the administrative procedures to perfect an
appeal preseribed-in R.C. 119.12 from R.C. 2505.04.

{175} R.C. 2505.04 siates, "ra]n appeal is perfected when_a written notice of appeal is
filed * * * in the case of an administrative-related appeal, with the administrative officer,
agency, board, department, tribunal, commission, or other instrumentality involved."

{§76} R.C. 119.12 places distinct requirements when filing a notice of appeal to a
state agency. The provision requires the notice of appeal to be ﬁfed with the agency and,
thereafter, a copy of the notice filed with court. See Hughes v. Ohio Dépt. of Commerce, 114
Ohio St.éd 47, 2007-Ohio-2877, §26-33. The Guysingerdecision and its progeny additionally
wish to inject a R.C. 119.21 construction into R.C. 2505.04. However, R.C; 2506.04 has
omitted any obligation spec_ifying the R.C. 119.21 strict chronological filing requirements.

{77} By neglecting to include such requirements, the legistature does not believe
these concerns are important or necessary. Rather, the legisiature is only interested in
requiring an appellant to provide the agency with notice of the appeal within the statutory fime
period, Once the .agency receives a timely notice of appeal propetly fﬂed under the
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Dudukdvich standard, the appeal is perfected. if the legistature wished to establish strict

filing requirements in R.C. 2505.04, it would have included language similar to R.C.118.12.
See Patton v. Deirmer (1988), 35 Ohio St 3d 68, 70; Ohio Savings & Trust Co. v. Schneider
{1927), 25 Ohio App. 258, 282.

{178} Allowing perfection of an appeal when notice is served by the clerk, as

authorized by the Second, Sixth, Fifth, and Eighth Appellate Districts, is the more well-

reasoned approach and comports with the Supreme Court's holding in Dudukovich.

{79} When the right fo appeal is conferred by statute, such as an administrative
appeal, it can be perfected only in the mode prescribed by statuté. Zier v. Bureau of
Unemployment Compensation {1949), 151 Ohio St. 123, paragraph one of the syllabus.
Despite the majority's coﬁtention, the language of the R.C. 2505.04 only requireé that a
notice of appeal be timely filed with the agency to be properly perfected. Form of delive_ry or
order of receipt by the agéncy are irrelevant as long as the notice is sent using a "method
productive of certainty of accomplishment” and that the "actual delivery" is accomplished
within the statutory time limit. Dudukovich, supra. Moreover, if one cannot perfect an appeal -
without strictly adhering to statutory requirements, courts should not add conditions that are
not strictly required by the statute.

{1180} "[Tlhe primary objective of a notice of appeal is to make it known that an appeal
is being taken." Richards v. Industrial Comm. (1955}, 163 Ohio St. 439, 446. Similarly, "the
purpose of the notice of appeal is 'to apprise the opposite party of the taking of an appeal.”
Id. at 447, citing Capital Loan & Sav. Co. v. Blery (1938), 134 Ohio St. 333, 339.

{781} "The Supreme Court has consistently held that the issue of service is one of
due process." McCormick v. Wellsfon Bd. Of Zoning Adjustment (bct. 15, 1982), Jackson
App. No. 463, 1982 WL 3561, *2. "Due process requires that notice must be reasonably
calculated, under all the circumstances, fo apprise Interested parties of the pendency of the
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action and afford fhem an apportunity to present their objections.” In re Foreclosure of Liens

for Delinguent Taxes (1980), 62 Ohio st.2d 333, paragraph one of the syllabus. "The issue
of service Is a shireld to protect due process rights; it is not a sword fo cut down leg;‘timate
appeliants who seek rejclress." Mcéormick at *2. “[Notice] procedures should be liberally
construed so that cases are determined on their merits and notice is sufficient if it
substantially informs all parties of the appeal. Hagan v. Mariboro Twp. Bd, Of Zoning
Appeals (Jan. 29, 1996), Stark App. No. 95 CA 0086, 1998 WL 74009, *2, citing Potfers
Medica.’ Center, Inc. v. Ohio Dept. of Ins. (1 989), 62 Ohio App.3d 476, 481. ‘

{482} Timely service of the notice of appeal f)y the clerk of courts undoubtedly
satisfies due process. The Guysingerline of cases are merely an example of courts favoring
form over substance and denies litigants based upon superfiuous technicalities. Receiptofa
timely notice of appeal, whether hand-delivered, sent via certified mail, or served by the clerk
of courts, apprises the agency of ihe pendency of an appeal.

{1183} in Hanson v. City of Shaker Heights, the Eighth District Court of Appeals
succinctly criticized the Guysingerreasoning. "Although procedural requirements are a vital
component of a preperly functioning judicial system, it is ridiculous to base a dismissal upon
the petty gripes raised here. Mdreover, interpreting R.C. 2505.04 so aggressively against the
rig'ht of appeal would be patently unfair***. For example, although R.C. 2505.04 makes no
statement concerning the filing of a notice with the commeon pleas court, Dudukovich ruled
that the appellant must file a notice with fhe court of common pleas in arder to periect the
appeal. Because the appellant continues to have a duty to file the appeal with both the
administrative body and the common pleas court, the appellee shouid not be aliowed fo
quibble over which must be filed ﬁrst,'; 2003-Oﬁio-749 at §11.

{1}84} lSimilarIy, in Evans by Evans V. Greenview Local School Dist. (Jan. 4, 1988),
Greene App. No. 88 CA 40, 1.989 WL 589, four suspended high school students filed an
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appeal from a school board decision by filing their notice of eppeal in the common pleas

céurt. 1d. at *1. The clerk of courts served a notice of appeal on the scheol board via
certified mail. id. The Second District found that this procedure satisfied R.C. 2505.04 under

the mandates of Dudukovich. 1d. at *2. "Having reviewed the procedure followed by the

- students, we conclude in light of Dudukovrch that notice was timely and proper!y given to the

School District. Since a copy of the notice of appeal was actually delivered to the School

District, the notice of appeal was "fied' with the School District.” Id.

{{85} Evans clearly demonstrates that whether the appellant or the clerk is the source
for sending the certified mail is of no consequence as fong as the notice is actually delwered
within the statutory time period.

{486} The majority claims to agree with the Dudukovich decision, but ignores the
analysis provided by the Supreme Court in that case. Instead, the ma]ority‘s analysis injects
a nigid definition of “filed,” concluding that “service” is not a satisfactory method to satisfy the
filing requirement of R.C. 2505.04.

{87} Yet, the Supreme Court has provided a definition for determining what methods
of delivery satisfy the R.C. 2505.04 filing requirement: "[NJo particular method of delivery is
prescribed by the statute. ** * [Alny method productive of certainty of accomplishment is
countenanced.’ * * * [S]imply ‘because the manner of delivery is unusual does not make it
flegal.™ 58 Ohio St.2d at 204. The majority in this case provides no explanation for why
hand-delivery or certified mail sent by the appellant, asin Dudukovich, are reasonably certain
methods of deljvery, while service by the clerk is not.

{488} In this case, Welsh filed its respective notices of appeal with the Warren County
Court of Common Pleas with instructions to serve a copy of the notice and complaint to the
WCRPC The WCRPC acknowledges that it received the no’uces within the statutory time

limit. The receipt of the notices by the agency properly perfected Welsh's appeal under R.C.

-23-

Appx. 34



[————

et 12

Warren CA2009-0/-10]

2505.04. As a result, [ would sustain Welsh's first assignmé. .of error.

{189} Moreover, the majority cnticszes my decision fo deviate from stare decisis of this

court, citing an inapplicable standard. The majorily engages ina Iengthy analysis of the

factors espoused in Westf“eld ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-0h|o-5489. -

{790} 1recognize the lmportance of stare decisis in our Eega! system. See Welchv.

Texas Depf of Highways and Pubho Transp. (1987), 483 U.S. 468, 494-495, 107 S.Ct. 2941.

However, recently in Stafe v. Siverman, 121 Ohio St.3d 581, 2009-Chio-1576, the Ohio

Supreme Court stated, "[a]lthough the pnnCIpEe of 'stare decisis is the bedrock of the

American judu:lal system,' State v. Kafish, 120 Ohto St Sd 23, 2008-Ohio-4912, N.E.2d 124,

quoting Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003—Oh|0—584'9,_ 797 N.E.2d 1256,

it is one 'of policy and not a mechanical formula of adherence to the latest decision.' Payne v.

Tennessee (19891), 501 U.S. 808, 828. 111 8.Ct. 2597, quoting Helvering v. Hallock (1940),

309 U.S. 108, 118, 60 8.Ct. 444." id. at §31.
{1[91 } The doctrine of stare decisis is not to be followed blindly. Cify of Cleveland v. .

Ryan (1958), 108 Chio App 110, 112. Nor should the rule be used as the sole reason for

perpetuation of a rule of law which has proved unsound and unjust Carter-Jones Lumber

Co. v. Eblen (1958), 187 Ohio St. 189, 197.

{192} "Considerations in favor of stare decisis are at their acme * * * where reliance

interests are involved.” Id. at Y32, citing Payne, 501 U.S. at 828. "Individuals conducting

their affairs must be able to rely on the Iaw s stability." 1d., citing United Stafes ex rel. Fong

Foo v.. Shaughnessy (C.A.2, 1955}, 234 F 24715, 71 0. As a result, the court concluded that

Galaffs only applies to matters of substantive faw. Id.
{793} The court further explained, "the opposite is frue in cases * % % volving

procedural and evidentiary rules, * * * because a procedural or evidentiary rule ‘does not

serve as a guide to lawful behavior.™ Id., citing Payne, 501 U.S. al 828: and United States V.

.04 -
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Géudin (1995), 515 US 508, 521, 115 S.Ct. 2310. "Iny fact, 'db to such rules, stare decisis
has relatively littie yigor.“' Shaughnessy, 234 F.2d at 718.

{94} As support for the SiIVermén decision, the Ohio Sﬁpreme Coﬁrt relied upon two
decisions of the United States Supreme Gourt where earfier precedent relating to a rule of

procedure was ov_erturned. In Hohn v. United States (1 998), 524 U.S. 236, 118 S.Ct. 1969,

the United States Supreme Court revisited an earlier decision concemning the court's statutory

certiorari jurisdiction to review denials of certificates of probable cause. Id. at251. The court
overruled House v. Mayo (1945), 324 U.§, 42, 65 S.Ct. 517, concluding that the garlier
decision was erroneous and should no longer be followed. Hohr at 251. Simiarly, in
Pearson v. Callahan (2009), __ u.s. __, 128 8.CL 808, 8§18, the court unanimously
abandoned the procedural rule it declared in Saucier v. Katz (2001), 533 U.S. 194, 121 8.Ct
2151, | _

{§195} Like Hohn and Pearson, the rule atissue in this case ié purely préced ural. The
Galatis rule, which applies only to matters of substantive law, clearly has no application to the
case atpar. Sivermanatf31. Asa result, stare decisis, as used by the majority, does not
require this court to continue with this precedent. As the Supreme Con;lrt reasoned in
Silverman regarding their deviation from stare decisis of an evidentiary rule, no individual has
a vested right in the way this court interprets R.C. 2505.04. Id.

{796} Having said all of the above, | submit that the foregoing dissent follows the
directive and stare decisis set by the Ohio Supreme Court, while the majority would continue
to perpetuate a rule which has failed to incorporate the Supreme Courf's mandates in
Dudukovich.

‘{1[97}- Finally, the majority opines that the position taken by the dissent fails to

recognize the undue hardship and unfairness that would result from a departure of the

majority's prior decision. However, what hardships would occur when a party is allowed a

- 95
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forum to present its appeal instead of being summarily deniet « chance to obtain recourse

hased upon ah erroneous law? Welsh should not be punished for following the directive of

the Supreme Coutt.

{1198} Based upon ;(he foregoing analysis, 1 respéctfuﬂy diséent to the Vmajoritif‘s
conclusionlthat Walsh failed perfect his administrétivia appeal by servinga nofice of appeal o
the WCRPC through service by the clerk. 1 concur with the majority's analysis and
conclusion thét delivery of a cpurtesy cbpy to the Warren County Assistant Prosecutor does

not safisfy the filing requirements of R.C. 2505.04. | would overruie appellant's second

assignment of error as moot.

This opinion or decision is subject to further editing by the Supreme Court of
Ohlo's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
httg:Ifwww.sconet.sta‘te.oh.us!RODldocumentsl. Final versions of decisions
are also available on the Twelfth District's web site at:

ht’tD:flv-.ww.twelﬁh.courts.state.oh.usfsearch.asp :

-26-
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[Cite as Pr.r'-ce v. Margaretta Twp. Bd. of Zoning Appeals, 2003-Ohioe-221.]

IN TEE COURT OF APPEALS OF QHIO
SIXTH APPELTATE DISTRICT
ERIE COUNTY

David Price ' Court of Appeals No. E-02-025
Appellant Trial Court No. 2000-CV-432

"

Margaretta Township DECISION AND JUDGMENT ENTEY

Board of Zoning Appeals

Appellee ‘ Decidad: January 17, 2003

* * % * *

puffield E. Milkie, for appellant.

Kevin J. Baxter, Erie County Prosecuting Attorney,
and Terry R. Griffith, for appellee.’

¥ k %k *k %

(‘;LASSER, J.

{41} This is an accelerated appeal from an order of the Erie
(ouncy Court of Common Pleas, dismiséing a zoning appeal for want
of jurisdiction.

{92} Appellant, David Price, is succeésor in interest to
proéarty in Margaretta Township in Erie County. On June 24, 2000,
appellee Margaretta Township Board of Zoning Appeals denied a
cgnditional use.permit for this property. On July 18, 2050,

appellant appealed this denial to the Erie County Common Pleas

" {'ourt and requested the clerk of courts tc advise appellee of this

zppeal. It is uncontested that appellee received a copy of the
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norice of appeal from the clerk viz certified mail eon July 22,

2020, On March 14, 2002, appellee moved to dismiss the appeal on
~he ground that appellant.failed te file his notice of appeal'with
appellee and, therefore, the common pleas court was nREVer vested
with juriédicticn pursuant to R.C. 2505.04.

{43} When the common pleas court dismissed appellant's appeal
for want of jurisdiction, he filed this appeal.

{4} In a single assignﬁent of errof, appellant contends that
~ha -lerk of courts' service on appellee was sufficient to satisfy
u. . 2505.04 or, altermatively, fhe jurisdictional question was
waivad by appellee filing transcripts and other evidence with the
wrial court.

{45} The filing of a notice of appeal is Jjurisdictional.
#useman v. Village of Reminderville (1984}, 14 Ohio App.3d 124,

A court that lacks subject-matter jurisdiction lacks the
power to hear the case; therefore, the issue of whether subject-
mattar jurisdiction has been established may be raised at any time.

{16} State ex rel. Tubbs-Jones v. Suster {1998), 84 Ohio St.3d
/t, 78. Conseguently, there can be no waiver of subject-matter
iurisdiction.

{§7 Whether subject-matter jurisdiction exists is a qﬁestion
of law and is reviewsd de novo. Burns v. Daily (1996}, 114 Chio
hpp.3d 693, 701.

{8} In material part, R.C. 2505.04 provides:

Appx. 40
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{49} An appezal is perfected when a written notice of appeal

i filed, *** in the case cof an administrative-related appeal, with

+}a administrative officer, agency, beard, department, tribunal,
ccmmission, or other instrumeﬁtality involved. *** After being
perfected, an appeal shall not be dismisséd without notice to the
ippellant, and no. step required to be taken subsegquent to the
verfection of the appeal is jurisdictional."

{410} In Dudukovich v. Lorain Metro. Hous. Author. (1879), 58
Ohio St.2d 202, 204, the Supreme Court of Ohio explained what is
necessary to perfect an appeal-from an administrative decision:

{411} "Although R.C. 2505.04 is, admittedly, not explicit on
~his point, it appears to reguire that written notice be filed,
within the time limit prescribed *** with the agency or board from
which the appeél is being taken, in order for the appeal to be
perfacted. As a practical matter, such notice must als§ be filed,
within the same time limit, with the Court of Common fleas, in
vrder for it to assume jurisdiction. *#*¥*®

{412} The parties agree that in this matter the applicable
prescribed time for an appeal to be perfected is 30 days from the
date of the order appealed from. Similarl?, it is undisputed that

appellee received by certified mail from the clerk of courts a copy

.t appellant's notice of appeal within 30 days of appellee's denial

of the use permit. AL Issue ig whether, as the common plesas court
cenciuded in this matter, R.C. 2505.04 regquires an administrative

appe.lant to separately and personally send a notice of appeal to
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+ha administrative agency or whether timely notice delivered

vhirough a court clerk is sufficient in order to perfect an appeal.

GHS} The common pleas court in this case relied principally on
suysinger v. Chillicothe Bd. of Zoning Appeals (19%0), 66 Ohio
App.3d 353. In Guysinger, a contiguous property owner attempted to
appeal an award of a zoniﬁg variance. by initiating an

administrative appeal with the Ross County Court of Common Pleas.

Appellant did not directly serve the zoning board with a notice of

apoeal, but relied upon the court clerk to send the board a copy of
his appeal notice with his complaint. The common pleas court found
this was insufficient notice to establish jurisdiction pursuant to
R.C. 2505.04. The appeals court affirmed, holding that a notice
sent as part of a summons and complaint was not filed "in the place
designated" by the statute. Id. at 357.

{414} In contradistincﬁion to Guysinger, appellant directs our
atrneation to B;P. Exploration & 0il v. Oakwood Planning Comm.,
uyshoga App. No. 80510, 2002-Chio-4163. B.P. Exploration holds
t:hat the purpose of the filing requirement is to give notice of the
appeal and that any method of service that provides notice of the
appeal is sufficient to satisfy the statutory requirement. Id. at
paragraph 13.

{415} B.P. Expioration is mot directly on point. The issue

{hare was whether hand delivery of a notice of appeal was

gufficient to satisfy the statute. Moreover, appellee argues that
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:he B.P. Exploration case shoﬁld be less persuasi#e because it is
unpublished.

{916} Any perceived distinction in the persuasiveness of
published and nompublished cases has been eliminated. Rep.R. 4 (a)
rumended 5-1-02). Moreover, since neither of the cases at issue
are from this distriet, their influence on this court and the
ummmoﬁ pleas court is, at most, persuasive. Additionally,.while
B.p. Exploration is dlstlngulshable, the case cites two appellate
cases which appear to be on all fours with the lssue at hand

{17} In both Evans v. Greemeview Local Sch. Dist. {Jan. 4,

39), Greene App. No. 8BCA40, and McCormick v. Wellston Bd. of
Joening Adjustment {Oct. 15, 1982), Jackson App. No. 463,
administrative appellants filed appeal notices with courts whose
uvierkxs then timely sent copies of thg notices to the respective
administrative agencies via certified mail. 1In Evans, the appeals
cour- affirmed a common pleas court finding that this was
nufficient to satisfy R.C. 2505.04. In McCormick, the appeals
courn reversed a commén pleas court determination that such notice
was ingufficient.

{918} We note that both B.P. Exploration and Evans reference

language from Dudukovich, which we find enlightening as well.

Dudukovich filed his notice of appeal with the common pleas court

12rk and himself mailed a copy wvia certified mail to the

zdministrative agency. In that matter, the Supreme Court stated,

st 204:

m
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{419} vxxx It is established that the act of depositing the
nobice in the wail, ig itself, does not constitute a 1filing, ! at
{smst where the notice is not received until after the expiration
»f the prescribed time limit. Fulton, Supt. of Banks, v. State,

oy rel. General Motors Corp. (1936}, 130 Ohio St. 4%4. Rather,

'It]he term "filed" *** requires actual delivery **+*.! Id., at
paragraph one of the syllabus. However, no particular method of
Jelivery is prescribed by the statute. Instead, as was aptly

atated in Columbus v. Upper Arlington (1964), 94 Chico Law Abs. 392,
je7, 201 N.E.2d 305, ‘'any method productive of certainty of
accomplishment is countenanced.'’ VHaving considered appellee’s
method of service, we find that simply '[blecause the manner of
delivery is unusual does not make it illegal.’ Id."

{20} We concur with the view stated in Evans and McCormick
vhat R.C. 2505.04, as interpreted by Dudukovich, Iimposes no
prohibition of a timely copy of a notice of appezal from a clerk of
acuarts ko perfeét an administrative appeal. Accor@ingly,
appellant's sole.assignment of error is found well-taken.

{121} On consideration whereof, the judgment of the Erie County
Court of Common.Pleas is reversed. This matter is remanded to said
court for further proceedings consistent with this decision. Costs
.o appellee.

JUDGMENT REVERSED.

Peter M. Handwoxk, P.J.

JUDGE
Richard W. Knepper, dJ.
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TGNCUR.

JUDGE

Judge George M. Glasser, sitting by assignment of the Chief
Justice of the Supreme Court of Ohio.
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Not Reported in N.E.2d, 1989 WL 569 (Ohio App. 2 Dist)

(Cite as: 1989 WL 569 (Ohioc App. 2 Dist.))

COnly the Westlaw citation is currently

available.

CHECK OHIO SUPREME COURT

RUILES FOR REPORTING OF OPINIONS

AND WEIGHT OF LEGAL AUTHORITY.

C'ourt of Appeals of Ohio, _Second District,
Greene County.

Daniel EVANS, a minor by John Evans, his
futher and next frend, et al., Plaintiffs-
Appellees,

v.

GREENEVIEW LOCAL SCHOOL DIS-

TRICT, D;efendant-Appeliant.

No. 88 CA 40.
‘Jan. 4, 1989.

David A. Orlins, Rudd, Silverberg, Zaharieff .
& Orlins Co., L.P.A., Xenia, for plaintiffs-

appellees,

Thomas M. Rose, Assistant Prosecuting At-

torney, Xenia, for defendant—ap;iéllant.

OPINION

- WOLFF, Judge.

*] The Greeneview Local School District
appeals the judgment of the Greene Couaty
Court of Common Pleas which reversed a
decision of the Greeneview School Board.
Following a hearing, the Board modified a
suspension of four Gfeéneview High School
s_tudents from ten to five days. The students
were diséipliﬁed for aliegedly violating a
school board policy prohibiting students
from being under the influence of alcoholic

beverages.

The School District raises two assignments
of error in this appeal. The first assignment

of error raises a procedural issue. The sec-

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.
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ond assignment of error involves interpreta-

tion ofa parﬁcular school board policy.

In its first assignment of error, the School
District argues that the trial court erred in
finding that there was a proper notice of ap-
peal, as required by R.C. 2505.04. The
School District contends that “there was 10
Notice of Appeal’ filed with the Greene-
view Local School District and/or the

CGreeneview Board of Education and/or the

CTreasurer of the Greeneview Local School

District within thirty (30) days from the
Board's March 23, 1988 decision.” (Appel-
lant's Brief at 9.) The Schoot bistdct argnes
that this failure to give “Notice of Appeal”
virlated R.C. 2505.04 and that the trial court
wius without jurisdiction.

Hight days after the Greeneview Board of
Liducation detcml-imjttion that the students’
suspension be reduced from ten to five days,

the students filed a “Notice of Appeal” with

the .Grcene County Clerk of Courts. The
Clerk of Courts sent a copy of the notice of
ap@ by certified mail to the School Dis-
tact which it received five days after the no-

tice of appeal was filed with the trial court.

The School District argues that this notice
did not comply with R.C. 2505.04 which

states in pertinent part:

An appeal is perfected when written notice
of appeal is filed with the lower court, tribu-

nal, officer, or commissioner.

The School District urges us to follow Ket-
ten'ng Board of Edut,;atfon v. Gollnitz
(March 6, 1980), Montgomery App. 6376,
unreported, where thjs court éoncluded that
the trial court was without jurisdiction based
on failure to comply with R.C. 2305.04.
Golinitz is distinguishﬁble from this case
because in Gollnitz the appellant filed a -

“Complaint of Appeal from Administrative

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Decision of Board of Education” with the

(*terk of Courts. The appellant in Gollnitz
never filed a “notice of appeal” with the

tterk of Courts or the Board of Education.

In this case, the students filed a “Notice of
;\fapeai” with the trial court. The School
District received a copy of the “Notice of
Appeal” within the R.C. 2505.07 thirty-day
titme period. The School District rendered its
decigion March 23, 1988. The *Notice of
Appeal” was filed with the Clerk of Courts
on March 31, 1988. The record indicates

thut the School District received notice of

the appeal on April 5, 1988, by certified

mail from the Greene County Clerk of
Courts. (Receipt from certified mail; Affida-
vit of Kevin Liming, Treasurer of Greene-

view Local Schools.)

#2 The facts of this case are similar to

{ nelukovich v. Lorain Metropolitan Housing

Awthority (1979), 58 Ohio St2d 202. In

Dudukovich, Ms. Dudukovich appealed a
decision of the board of directors of the
Lorain Metropolitan Housing Authority.
Dudukovich filed a notice of appeal with the
common pleés court and mailed a copy of
_thé ‘notice to ﬂ]e.'iMHA by certified mail
which was received by the LMHA. Id at

203-05. The Supreme Court of Ohio stated:

The issue thus becomes  whether
Dudukovich sufficiently complied with R.C.
§ 2505.04 by mailing a copy of the notice of
appeal to LMHA. It is established that the
act of depﬁsiting the notice in the mail, in
itself, does not constitute a “ﬁling;” at least
where the notice if not received until after
the expiration of the prescribed time limit.

Fulton, Supt. of Banks v. State ex rel. Gen-

eral Motors C'org.,’ 130 Ohio St. 494, 5 0.0.
142 (1936). Rather, “{t]he term ‘filed’ * * *
requires actual delivery * * ¥” Jd, at para-

graph one of the syllabus. However, no par-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ticular method of delivery is prescribed by
the statute. Instead, as was aptly stated in

Columbus v. Upper Arlington, 94 Ohio Law

Aby. 392. 397, 201 N.E.2d 305, 31 0.0.2d

351, 353-354 (1964}, “any method produc-
tive of certainty of accomplishment is coun-
ienanced.” Ha\;ing considered appellee’s
melhod of service, we find that simply
“|b]ecause the manner of delivery is unusual

does not make it illegal.” Id.

Ducukovich, 58 Ohio St.2d at 204,

Having reviewed the procedure followed by
the siudents, we conclude in light of
Dudukovich that notice ‘was timely and
properly given to the School District. Since
u copy of the notice of appeal was actually
delivered to the School District, the notice of
appeal was “filed” with the School District.

Ducukovich, 58 Ohio St.2d at 204.

The first assignment is overruled.

Page 4

'Nut Reported in N.E.2d, 1989 WL 569 (Ohio App. 2 Dist.)

In the second assignment of error, the
School District states that the trial couﬁ
erred in ﬁﬁding that the record does not sub-
stantiate the determination of the Greene-
view Board of Education to suspend the stu-

dents for five days.

The evidence shows that the students,
Daniel Evans, Delvin Rockhold, Joshua Les-
lie, and Jeff Hounshell, were suspended for
violating Board Policy 8.02.5(7). The stu-
dents' notice of suspension stated that the
suspension was based on the students being
“under the influence of alcoholic bever-
ages.” (Exhibits A-D, Board of Education
Hearing.) The evidence was, for the most
part, free of conflict. Testimony at the hear-
ing before the Board of Education estab-
lished that each student drank one can of
beer and all helped drink a fifth can of bet;,r.
The students drank the beer at the Rockhold

residence before school on March 17, 1988,

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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¢Transcript of Hearing at 52-33, 73-74, 78,
#2.) The students testified ﬂlat they did not
Jrink beer on the school grounds. (Tr. at 61,
78-.79. 87, 94.) They also testified that after
drinking the beer they did not feel any dif-

lerent than normal, (Tr. at 53, 82, 83, 92.)

*3 Faculty members from Greenevic@ High
School Lestified that on the morning of
sMarch 17, 1988, they did not notice that the
students acted differently than they usually
acted. (Tr. ﬁt 51, 67, 72-73.) The assistant
principal testified that he did not notice that
the students had slurred speech or coordina-
tion problems on the morning of March 17,

1988. (Tr. at 17.)

‘Phe School District tacitly admits that the
evidence shows that the students did not “fit
the c:om;nonly used definition of ‘under the
influence’ (utilized) by the Courts in traffic
and criminal cases.” {(Appellant's Brief at

i7.1 Yet, the School District submits that the

students were “under the influence” because
“in dealing with school discipline [‘under

the influence’] should take on a totally dif-

. ferent definition.” {Appellant's Brief at 18.)

The School District suggests that “under the
influence™ in this case should mean use prior
to attending school and .émclling of alcoholic
beverages. Jd. The District maintains that
admissions of use and smelling of alcohol
amount to “under the influence” because the
students were influenced by alcohol. (Appel-

lant's Brief at 21.)

In the absence of any definition of “under
the influence” in the School District's pdlicy,
the phrase should retain its commonly un-
derstood meaning and should not be ex-
tended {o the sitwation here. If the School
District wants to redefine “under the influ-
ence,” it is free to do so. It was, however,
improper for it to do so, after the fact, in this

case.,

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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The School District argues that the students'
adomission fo “use” should not go unpun-
;shed. 'The School District readily admits
thut the students were not charged or sus-
pended for “use” of alcoholic beveraggs,
ultliough School Board Policy 8.02.5(7)
lists, us bases for disciplinary action, the fol-
lowing: possession, sale, use, or under influ-
ence of narcotics, alcoholic beverages, or

other dangerous drugs.

The students’ notice of suspension clearly
mdicated the reason for discipline as Eeing
~under the influence” which is violative of
School Board Policy 8.02.5(7). *Use” was
nol a reason given for suspension although
nse of akeoholic beverages does violate Pol-
wy 8.02.5(7) as well, Had the principal in-
tended to base the suspension on “use”, he

should have Hsted “use” on the notice of

suspension rather than “under the influ- -

ence.” The School District cannot argue af-

ter the fact that use should be punished in

this case.

It is clear, of course, why “yuse™ was not the

stated basis of the suspension.

If “use” were the basis for suspension, the

School and the School Board were without
jurisdiction to punish the students use in this
case because this particular use was beyond
the scope of the Student Discipline Code

and the School Board Policy.

The Student Discipline Code states in perti-

nent part as follows:

Jurisdiction shall come within the school's
responsibility when students are on any

school property ... (Board Exhibit 3.)

*4 The School Board Policy states that dis-
ciplinary action including suspension and

expulsion covers the following acts:

The jurisdiction of school authority inciudes

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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not only during regular schod] hours but
shall also inclnde all extra or co-curriculas
aclivities such as, but not limited to, athletic
contests, music contests and programs,

plays, dances, student orgamization meet-

ines, marching band, drill team, cheerlead-

ing, queen contests, class trips, parties, field

trips. ete.

Junsdiction shall come within the school's
responsibility when other means of transpor-
tation agreed to, provided by, leased or
rented by the school or any organization in

any way connected with the school. .

The seope of the schools' jurisdiction can
alxu include conduct at private functions and
occurrences off of the school premises, if
such  violations are covered by school
adopted policies such as the Greeneview

High School Athletic Policy.

Teslimony presented at the Board of Educa-

tion hearing was clear that the students
drank before school at a student's home.
This was not use punishable under the
"School Discipline Code or. School Board

Policy.

While it is arguable .that the students' use
shoul.d be-. punishable under the circum-
stanr,;es, it is up to the School District to ]eé—
islatively extend the reach of its policy in
anticipation of future, similar incidents. It
could not do so after the fact in this case, nor

can it ask the courts to do so.
The second assignment is overrﬁled.
The judgment will be affirmed,

BROGAN and WH.SON, JJ., concur.

Ohio App.,1989.

Evans by Evans v. Greeneview Local
School Dist.

Not Reported in N.E.2d, 1983 WL 569

{Ohio App. 2 Dist.)

© 2010 Thomson Reuters: No Claim to Orig. US Gov. Works.
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IN THE COURT OF APPEALS ¢ T
WELFTH APPELLATE DISTRICT OF OHIO  © . @Q‘
| fone ot °

WARREN COUNTY

WELSH DEVELOPMENT COMPANY,

et al.,
CASE NO. CA2009-07-101
Plaintiffs-Appellants, . _
JUDGMENT ENTRY
-VS - .
WARREN COUNTY REGIONAL
PLANNING COMMISSION,

Defendant-Appellee.

The assignments of error properly before this court having been ruled upon, itis
the order of this court that the judgment or final order appealed from be, and the same
hereby is, affirmed.

It is further ordered that a mandate be sent fo the Warren County Court of
Common Pleas for execution upon this judgment and that a certified copy of this,
Judgment Entry shalt constitute the mandate pursuant to App.R. 27.

Costs o be taxed in compliance with App.R. 24.

VLN B

_ Wswing Judge
M |
Stephen W. Powell, Judge

(consurs in part & dissents in part)
Robert P. Ringland, Judge

RAY

D08 -07-1071%

2
0272/10  FUDGMENT ENTRY FILED (AFFIRMED} Appx. 27
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Westlaw,
R.C. § 2505.04 ' Page 1

c

Baldwin's Ohio Revised Code Annotated Currentness
Title XXV. Courts—Appellate
&g Chapter 2505. Procedure on Appeal (Refs & Annos)
=g Perfection of Appeal '
= 2505.04 Perfection of appeal; notice of appeal

An appeal is perfected when a written notice of appeal is filed, in the case of an appeal of a final order, judg-
ment, or decree of a court, in accordance with the Rules of Appellate Procedure or the Rules of Practice of the
Supreme Court, or, in the case of an administrative-related appeal, with the administrative officer, agency,
board, department, tribunal, commission, or other instrumentality involved. If a leave to appeal from a court first
must be obtained, a notice of appeal also shall be filed in the appellate court. After being perfected, an appeal
shall not be dismissed without notice to the appellant, and no step required to be taken subsequent to the perfec-
tion of the appeal is jurisdictional. ' '
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