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INTRODUCTION

The trial judge in this case, Respondent James M. Burge, granted judgments of acquittal to

two defendants-Nancy Smith and Joseph Allen-years after their convictions became final on

direct review. In doing so, Judge Burge disregarded the well-established principle "that the Ohio

Constitution does not grant to a court of common pleas jurisdiction to review a prior mandate of

a court of appeals." State ex rel. Cordray v. Marshall, 123 Ohio St. 3d 229, 2009-Ohio-4986,

¶ 32 (internal quotations and citation omitted).

A jury convicted Smith and Allen of numerous sex offenses involving children in 1994.

The trial court imposed a 30- to 90-year prison term on Smith, and a life term on Allen.l The

Ninth District affirmed the two convictions in 1996, and this Court denied review.

In 2008, Smith filed a motion for resentencing, arguing that her 1994 judgment entry did

not comply with Crim. R. 32(C). Shortly thereafter, Allen filed a similar motion. Judge

Burge-who inherited the cases upon the retirement of his predecessor-entertained the motions.

Although the defendants' entries set forth the jury's verdict, the trial court's sentence, and the

original trial judge's signature, Judge Burge concluded that the entries were defective under Rule

32(C) because they did not indicate that the verdicts were found "by a jury." Judge Burge then

determined that he had jurisdiction over the case because no final appealable order had ever been

entered. He thereafter issued sua sponte judgments of acquittal to both Snuth and Allen.

Attorney General Richard Cordray and Lorain County Prosecuting Attorney Dennis Will

promptly sought a writ of prohibition in the Ninth District, asserting that Judge Burge had no

jurisdiction to issue the acquittals. A divided panel denied relief. The majority found that the

' Technically there is only one trial court in this case. For the sake of clarity, however, Relators
use the term "trial court" to refer to the common pleas court that oversaw Smith and Allen's
1994 criminal proceedings; to identify the 2009 proceedings now under review, Relators refer to
Judge Burge by name.



original sentencing entries were not final appealable orders, and that Judge Burge retained

jurisdiction to revisit any non-fmal rulings entered by his predecessor. See State ex rel. Cordray

v. Burge (9th Dist.), Nos. 09CA9723, 09CA9724, 2010-Ohio-3009, ¶ 20 ("App. Op."). In

dissent, Judge Carr concluded that Judge Burge's actions were unlawful because they

"constituted a review of [the Ninth District's] prior mandate." Id. at ¶ 48.

The dissent was exactly right. Judge Burge lacked jurisdiction to enter the judgments of

acquittal for two reasons.

First, both sentencing entries satisfy Rule 32(C). They "set[] forth the jury verdict, the

sentence, the judge's signature, and the entry on the journal by the clerk of courts." State ex rel.

Agosto v. Cuyahoga Court of Common Pleas, 119 Ohio St. 3d 366, 2008-Ohio-4607, ¶ 9.

Although Judge Burge criticized the entries for not specifying that the verdicts were found "by a

jury," "that additional language would have been superfluous." State ex rel. Barr v. Sutula,

2010-Ohio-3213, ¶ 2. No one disputes that a jury convicted Smith and Allen, and that the

sentencing entries properly recite the jury's verdict.

Second, even if the sentencing entries deviate from Rule 32(C), "the appropriate remedy is

correct[ion] [of] the journal entry." Dunn v. Smith, 119 Ohio St. 3d 364, 2008-Ohio-4565, ¶ 10;

accord State ex rel. Alicea v. Krichbaum, 2010-Ohio-3234, ¶ 2. The original trial judge's failure

to note ` jury" on the defendants' sentencing entries was, at most, a "clerical error"-"a mistake

or omission, mechanical in nature and apparent on the record, which does not involve a legal

decision or judgmenf." State ex rel. Cruzado v. Zaleski, 111 Ohio St. 3d 353, 2006-Ohio-5795,

¶ 19 (citation omitted). In such cases, trial courts retain jurisdiction to do one thing-issue a

"nunc pro tunc entry" correcting the record. Id.



Only two possible outcomes exist in this case: either (1) Judge Burge had no jurisdiction

over Smith and Allen's criminal matter because the sentencing entries were valid final orders

under Rule 32(C); or (2) Judge Burge had limited jurisdiction to issue a nunc pro tunc order

correcting a clerical error in those entries. But under no circumstances did Judge Burge have

jurisdiction to do what he did-revisit the merits of the criminal case and issue judgments of

acquittal. That conduct invades the exclusive province of the Ohio appellate courts. The Ninth

District should have found that Judge Burge lacked jurisdiction to entertain Smith and Allen's

motions for resentencing. This Court should now reverse.

STATEMENT OF THE CASE AND FACTS

In 1993, a Lorain County grand jury indicted Nancy Smith for numerous sex offenses

involving children. App. Op. ¶ 3. The following year, the grand jury indicted Joseph Allen for

offenses involving the same children. Id. The case proceeded to trial in 1994, and the jury

retumed guilty verdicts for both defendants. Id. The trial court imposed a 30- to 90-year

sentence on Smith, and a life sentence on Allen. Id.

The trial court then issued two judgment entries. For Smith, the entry read: "Defendant

appeared in Court for sentencing after having been found guilty to the following charge(s):

1. Gross Sexual Imposition, 2. Attempted Rape, 3. Rape, 4. Complicity to Rape, 5. Complicity to

Rape, 6. Gross Sexual Imposition." Judgment Entry of Conviction and Sentence, State v. Smith

(Lorain C.P. Aug. 4, 1994), Nos. 94CR0444489, 94CR045368 (citations and offense degrees

omitted), attached as Ex. C-l. (Smith filed a motion for a new trial or judgment of acquittal,

which the trial court denied. App. Op. ¶ 3.)

For Allen, the entry read: "Defendant appeared in Court for sentencing after having been

found guilty to the following charge(s): 1. Rape, 2. Rape w/ Force, 3. Rape w/ Force, 4. Rape w/

Force, 5. Felonious Sexual Penetration, 6. Felonious Sexual Penetration w/ Force, 7. Felonious

3



Sexual Penetration w/ Force, 8. Gross Sexual Imposition." Judgment Entry of Conviction and

Sentence, State v. Allen (Lorain C.P. Aug. 4, 1994), No. 94CR045372 (citations and offense

degrees omitted), attached as Ex. D-1.

The Ninth District affirmed both convictions on direct appeal. In State v. Smith (9th Dist.

1996), No. 95CA6070, 1996 Ohio App. Lexis 241, the appellate court found no error in the trial

court's decision to admit out-of-court statements by the child victims against Smith, id. at *20-

26, and it held that the State's evidence was sufficient to sustain Smith's convictions, id. at *29-

38. In State v. Allen (9th Dist. 1996), No. 94CA5944, 1996 Ohio App. Lexis 385, the Ninth

District similarly concluded that the trial court properly admitted several out-o€ court statements

by the abused children, id. at *7-9, and that the State's evidence was sufficient to sustain Allen's

convictions, id. at *11-16.

This Court denied discretionary review over both cases. See State v. Smith (1996), 76 Ohio

St. 3d 1419; State v. Allen (1996), 76 Ohio St. 3d 1409.

In 2008, Smith filed a motion for resentencing, claiming that her sentencing entry failed to

comply with Crim. R. 32(C). App. Op. ¶ 5. Allen filed a similar motion in 2009. Id. The cases

were assigned to Judge Burge. Judge Burge concluded that Smith's sentencing entry did not

conform to Rule 32(C) because it "does not reflect that defendant was convicted by a jury."2

Slip. Op., at 1, State v. Smith (Lorain C.P.Feb. 13, 2009), Nos. 93CR44489, 94CR45368,

attached as Ex. C-2. He then held that the remedy for a Rule 32(C) violation is either "a

corrected sentencing entry, or, in the court's discretion, a resentencing." Id. at 7. Judge Burge

2 No dispute exists on whether Smith and Allen received jury trials. The daily journal entries are
rife with "jury trial" notations, and the Ninth District's opinions on direct review observed that
Smith and Allen received jury trials. See Smith, 1996 Ohio App. Lexis 241, at *3; Allen, 1996
Ohio App. Lexis 385, at *3.
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issued an identical opinion in Allen's case. See Slip Op., Statev. Allen (Lorain C.P. Apr. 13,

2009), No. 94CR45372, attached as Ex. D-2.

Judge Burge then, on his own accord, entered judgments of acquittal for both Smith and

Allen. See Judgment, State v. Smith (Lorain C.P. June 24, 2009), Nos. 93CR44489, 94CR45368,

attached as Ex. C-3; Judgment, State v. Allen (Lorain C.P. June 24, 2009), No. 94CR45372,

attached as Ex. D-3. In direct contravention of the Ninth District's earlier opinions, Judge Burge

determined that the trial court had erred in admitting the out-of-court statements of the child

victims, and further stated that he had "absolutely no confidence that these verdicts are correct."3

Hr'g Tr. at 5-8 (June 24, 2009), attached as Ex. E. Judge Burge also ordered the State to remove

Smith and Allen's sexual offender designations.

Attomey General Richard Cordray and Lorain County Prosecuting Attorney Dennis Will

sought awrit of prohibition in the Ninth District, seeking to vacate Judge Burge's judgments of

acquittal. The Ninth District found that Judge Burge had jurisdiction to entertain Smith and

Allen's motions for resentencing because their initial sentencing entries did not comply with

Rule 32(C) and, thus, were non-final orders. App. Op. ¶ 20. Because "a trial court may

reconsider an interlocutory order at any time before final judgment," the appellate court held that

Judge Burge acted within the scope of his authority. Id. ¶ 25. Judge Carr dissented, concluding

that Judge Burge acted in contravention of the Ninth District's prior mandate. Id. ¶ 49.

The Ninth District nevertheless granted the writ of prohibition and vacated Judge Burge's

judgment of acquittal for Allen. The court observed that Allen (unlike Smith) never filed a

motion for judgment of acquittal after the jury's 1994 verdict, and that Judge Burge lacked

3 Judge Burge also exceeded his authority under Crim. R. 29 by considering evidence that was
never presented to the jury in 1994.



authority to granta non-existent motion. Id. ¶¶ 30-32. The Ninth District left the manner of

Allen's resentencing up to Judge Burge. Id. ¶ 35.

Attorney General Cordray and Prosecutor Will filed a timely appeal as of right. Both

Smith and Allen were released pending the outcome of this proceeding.

ARGUMENT

To obtain a writ of prohibition, relators must establish that "(1) Judge [Burge] was about to

exercise judicial or quasi-judicial power, (2) the exercise of that power was unauthorized by law,

and (3) denying the writ would result in injury for which no other adequate remedy existed in the

ordinary course of law." Marshall, 2009-Ohio-4986, at ¶ 25: As to the first prong, it is

"uncontroverted" that Judge Burge exercised judicial power in vacating Smith and Allen's

convictions. Id. "For the remaining requirements, if a lower court patently and unambiguously

lacks jurisdiction to proceed in a cause, prohibition will issue to prevent any future unauthorized

exercise of jurisdiction and to correct the results of prior jurisdictionally unauthorized actions."

Id. ¶ 26 (internal quotations, alteration, and citation omitted).

This case therefore turns on whether Judge Burge "patently and unambiguously lacked

jurisdiction" to entertain Smith and Allen's motions for resentencing and vacate their

convictions. Id. He lacked such jurisdiction for two reasons.

Relators' Proposition of Law No. I:

Crim. R. 32(C) requires the judgment of conviction to recite the finding, but not the
manner, of the defendant's conviction.

Judge Burge found that no valid judgment of conviction existed in either Smith or Allen's

criminal case. Therefore, Judge Burge asserted jurisdiction to resentence, and acquit, the two

defendants. That ruling rests on a mistaken premise. The original sentencing entries in 1994

were not deficient. Rather, they were final appealable orders under Rule 32(C). Because the
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Ninth District affirmed those orders on appeal in 1996, Judge Burge lacked jurisdiction to revisit

them in 2009. See Marshall, 2009-Ohio-4986, at ¶ 32.

Under Crim. R. 32(C), a trial court's judgment of conviction must contain "the plea, the

verdict, or findings, upon which each conviction is based, and the sentence." The rule further

directs the judge to "sign the judgment" and the clerk to "enter it on the journal." Id. In State v.

Baker, 119 Ohio St. 3d 197, 2008-Ohio-3330, this Court discussed the requirements for a Rule

32(C) entry: The order must "set[] forth (1) the guilty plea, the jury verdict, or the finding of the

court upon which the conviction is based; (2) the sentence; (3) the signature of the judge; and

(4) the entry on the journal by the clerk of court." Id. at syl. A sentencing judgment is final and

appealable when all four requirements are met. Id.

In this case, Smith and Allen's sentencing entries satisfy the four Baker elements. With

respect to the first element, each entry accurately recites the jury verdict-that is, the jury's

"guilty" findings on each count of the indictment. See Ex. C-1 (Smith); Ex. D-1 (Allen). The

entries also list the defendants' sentences, they were signed by the judge, and they were

journalized by the clerk.

The inquiry should end there. But additional language from Baker has created confusion.

After listing the four elements of a Rule 32(C) entry, the Court remarked: "Simply stated, a

defendant is entitled to appeal an order that sets forth the manner of conviction." 2008-Ohio-

3330, at ¶ 18 (emphasis added). If this language from Baker is read strictly, the sentencing

entries here do not satisfy Rule 32(C). They indicate only that the defendants "ha[d] been found

guilty" of the various offenses; they do not say that the verdicts were issued "by ajury." See Ex.

C-1 (Smith); Ex. D-l (Allen). Judge Burge adopted that formulation below: "Defendant's
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judgment entry of conviction and sentence does not reflect that defendant was convicted by a

jury ... and is, therefore, contrary to law." See Ex. C-2, p.1 (Smith); Ex. D-2, p.2 (Allen).

But this Court's recent decision in Barr indicates otherwise-that the manner of conviction

need not be listed in a Rule 32(C) entry. In Barr, the defendant was convicted of robbery in a

bench trial. The trial court's judgment entry stated only that "the court found the defendant

guilty of robbery." 2010-Ohio-3213, at 12. That notation did not conclusively fix the manner of

the defendant's conviction: It did not specify (1) whether the defendant had "enter[ed] a plea of

no contest" and was "convicted upon a finding of guilt by the court"; or (2) whether the

defendant was instead "found guilty by the court after a bench trial." Baker, 2008-Ohio-3330, at

¶12.

The Barr Court nevertheless found no Rule 32(C) error: "The judge was not required to

add language that the court found the defendant guilty of the offenses after a bench trial; that

additional language would have been superfluous." Barr, 2010-Ohio-3213, at ¶ 2. In other

words, this Court did not enforce the language from Baker suggesting that a Rule 32(C)

judgment entry must identify the precise manner of the defendant's conviction.

The Ninth District has already recognized Barr's clarifying force. In State ex rel. Davis v.

Ewers (9th Dist. Aug. 9, 2010), No. 10CA9828, slip op. (attached as Ex. E), the court reviewed a

sentencing entry identical to those at issue here. A jury convicted the defendant of aggravated

murder, and the trial court issued the following entry: "Defendant appeared in Court for

sentencing after having been found guilty of the following charges: Count 1: Aggravated

Murder." Id at 2. More than a decade after his conviction became final, the defendant moved

for resentencing, claiming that his original judgment entry violated Rule 32(C) because it did not

specify that he had been convicted "by a jury."
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The Ninth District disagreed: "According to Barr, a sentencing entry is sufficient to satisfy

the first Baker requirement if it sets forth the trial court's finding of guilt, without reference to

the manner of conviction." Id. at 5. As the court observed, "[t]his is the only logical explanation

for the Supreme Court's conclusion that including the manner of conviction in the sentencing

entry `would have been superfluous."' Id.

The same result must hold here. Baker states that the judgment of conviction must set forth

"the jury verdict" to satisfy Rule 32(C). 2008-Ohio-3330, at syl. Both entries in this case meet

that requirement; they accurately recite the verdicts for Smith and Allen. And Barr confirms that

these orders were final and appealable in 1994, notwithstanding their omission of a "jury trial"

notation. In all, because no Rule 32(C) error occurred, Judge Burge lacked jurisdiction to

entertain Smith and Allen's motions for resentencing on that ground.

Relators' Proposition of Law No. II:

To cure a deficient sentencing entry under Crim R. 32(C), the trial court's limited
jurisdiction allows it only to issue a corrected nunc pro tunc judgment entry:

Even if Smith and Allen's sentencing entries did not comply with Rule 32(C), Judge Burge

exceeded the scope of his authority to remedy the error. He wrongly reopened the merits of the

underlying criminal case (even though it had been affirmed on direct appeal). When faced with a

deficient Rule 32(C) sentencing entry, trial courts have limited jurisdiction to perform only one

task-issue a corrected nunc pro tunc judgment entry.

"[T]he Ohio Constitution does not grant to a court of common pleas jurisdiction to review a

prior mandate of a court of appeals." Marshall, 2009-Ohio-4986, at ¶ 32 (internal quotations and

citation omitted). "This doctrine is necessary to ensure consistency of results in a case, to avoid

endless litigation by settling the issues, and to preserve the structiire of superior and inferior
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courts as designed by the Ohio Constitution." Id. ¶ 27 (quoting Hopkins v. Dyer, 104 Ohio St. 3d

461, 2004-Ohio-6769, ¶ 15).

This rule "is subject to two exceptions under which the trial court retains continuing

jurisdiction." Cruzado, 2006-Ohio-5795, at ¶ 19. "First, a trial court is authorized to correct a

void sentence." Id. "Second, a trial court can correct clerical errors in judgment." Id.

"[A] sentence is void" when "it does not contain a statutorily mandated term." Id. at ¶ 20

(quoting State v. Jordan, 104 Ohio St. 3d 21, 2004-Ohio-6085, ¶ 23). A void sentence "is a mere

nullity and the parties are in the same position as if there had been no judgment." State v. Bezak,

114 Ohio St. 3d 94, 2007-Ohio-3250, at ¶ 12. By the same token, a void sentencing judgment

"do[es] not constitute [a] final appealable order[]." State ex rel. Carnail v. McCormick, 2010-

Ohio-2671, ¶ 36. The "sentence must be vacated" and the case retumed "to the trial court for

resentencing," notwithstanding any appellate proceedings that might have occurred. Cruzado,

2006-Ohio-5795, af¶ 21 (quoting Jordan, 2004-Ohio-6085, at ¶ 27).

Bycontrast, a clerical error in the judgment "refers to a mistake or omission, mechanical in

nature and apparent on the record, which does not involve a legal decision or judgment." Id. at

¶ 19 (citation omitted). In such instances, the trial court retains limited jurisdiction "to correct

clerical errors in judgment entries so that the record speaks the truth." Id. Such "nunc pro tunc

entries are limited in proper use to reflecting what the court actually decided, not what the court

might or should have decided." Id. (citation omitted).

This Court easily distinguishes between a void sentence and a clerical error. A trial court

pronounces a void sentence when it fails to include a statutorily required term. See, e.g., State v.

Boswell, 121 Ohio St. 3d 575, 2009-Ohio-1577, ¶ 8 ("[S]entences that fail to impose a

mandatory term of postrelease control are void."). A clerical mistake is a scrivener's error. No
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dispute exists on the validity of the trial court's judgment, but some error occurred in the

journalization of that judgment. See, e.g., Jacks v. Adamson (1897), 56 Ohio St. 397 ("The

failure of the clerk of the court to enter the decree of confirmation on the minutes of the court is

not fatal to the purchaser's title, where it appears that such decree, in fact, was ordered by the

court.").

Any Rule 32(C) deficiency in Smith and Allen's sentencing entries was "clerical" in

nature. No dispute exists on the validity of their criminal sentences; the trial court had

jurisdiction to impose the sentences in 1994, and the sentences contain all the statutorily required

terms. Rather, the only purporfed deficiency is the trial court's failure to indicate on the entries

that Smith and Allen had been found guilty "by a jury." That oversight was "mechanical in

nature," "apparent on the record," and "does not involve a legal decision or judgment."

Cruzado; 2006-Ohio-5795, at ¶ 19 (citation omitted). Judge Burge therefore had limited

jurisdiction "to correct [the] clerical error[] in []the judgment entries so that the record speaks the

truth," but nothing else. Id.

This Court's recent opinion in Alicea confirms that conclusion. A criminal defendant

claimed that his sentencing entry violated Rule 32(C) and sought a writ of mandamus to compel

the trial court "to hold a new sentencing hearing." 2010-Ohio-3234, at ¶ 1. This Court denied

relief "for two separate reasons." Id. ¶ 2. First, it confirmed that "the remedy for failure to

comply with Crim. R. 32(C) is a revised sentencing entry rather than a new hearing." Id.

(emphasis added); accord Dunn, 2008-Ohio-4565, at ¶ 10 (holding that "the appropriate remedy"

for "a trial court's failure to comply with Crim. R. 32(C) ... is correcting the journal entry").

Second, the Alicea Court found that the defendant was not even entitled to a revised entry

11



because his original "sentencing entry fully complied with Crim. R. 32(C)." 2010-Ohio-3234, at

¶2.

Put simply, even if there was Rule 32(C) error in Smith and Allen's sentencing entries, the

mistake was clerical. Judge Burge had limited jurisdiction to issue revised nunc pro tunc

sentencing entries to correct the error. The Ninth District's 1996 judgment affirming Smith and

Allen's convictions deprived him of jurisdiction to take any other action. Because Judge Burge

plainly and unambiguously lacked authority to resentence or acquit Smith and Allen, Relators are

entitled to a writ of prohibition.
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CONCLUSION

For these reasons, Relators respectfully ask this Court to reverse the Ninth District's

decision below and issue a writ of prohibition ordering Judge Burge to vacate Smith's judgment

of acquittal and deny the motions for resentencing.
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ators, (31iio - Attorney General Richard Cordray and Lorain County

osecutor Dennis Wilt, peritlorced this Court for a writ of proh;̀bition to vacate

acquittals ozdcred by Respondent, Judge James M. Burgo, 7tldge Burge auswered, and

moved to dismiss for failure to state a claim upon ivhich relief eah be granted.

Background

{+^} ,A.ltheugkt tlze questions bcforz this Court involve decisions made by Judge

Burge in 2009, the ixnderlyitig cases stretch back to iIae eaz3y 1990s. A brief review of

at his'tory is necessary ip attalyze Yktesecases. -

{4f3} In 1993, Na.ney suutb was indicted by the Lorain County Grand Jnry for

sex ofl'enses izxvolving chi.idreo.. 'i7ze follovrSng year, Joseph .Allen was

indicted for numerous sex offenses involvxug the sam.e cl,ald victims. The twa.were

txAed together ist 1994. b August 7.W, the jury returned guilty verdicts on the cb.arges.

T.ke trial court sentenced both Allen and Smzti'i on August 4, 1994; AJ.len was sentettczd

COURT OF APPEAI-S
7C(7t ^.TEc^CBF d L^^ D IN T'^3 TS ^f-^ m ^YL

L6+R i^'^1 I ^^ €v:lf }i"^liJL11JSL
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o life in prissoq, aud Smith rece^ived a senience of 30 to 90 years A

19, 1994, Smith - and ozzty Sznit7a - filed amotian for new tdal or judganeut of

acquittal; the traal court dasaied this motion i

a

years passed aud, in 200$, Smith filed a mofiibrz fo

e tzial court. She arAuect that lrer 1994 judgmeo.t of con.victifln was n.at fmal because it

did not comply with Ctimlt. 32(C). In esrly 2004, Judge Burge held a heaiing to
, , •,.. . -• .

consider wbeYher he should enter a corrected jourAal entry or hold a new sentencing

{+f[4} Both Allean and Smith appealed their coavi.ctious to this Court, This Coutt

Shortly af:er that hearrisag, Allen tiJ.ed a motion: for resente}aoizzg, alae arguing

that hzs judgment of conviction was not final. Tp.dge Burge entered orders in each case

concluding ftt he could eiiher enter a cotrected.order or resentence the defendant.

After the.,State"s ^attempted a.ppeals of those orders were flisniissed, Judge 1'iucgs

scheduled a status oorxfe=ee.

{IT6} At the 7une 2009 status conference, Judge B-ixrga orally gt'anted Ccitnd2..

29(C) znotiaw for acquittal for Al1en and Smith. He later reduced those orders to

Were filad. The State b.as appealed those orders and those appeals are

pending before thY.s Couzt, in separate cases. Relatozs subsequen,tly filed these

prohibition actions. asking this Court to order Judge Burge to vacate bis judgments of

acquittat. .

e3r convictions in 1996, aud the 5. ugreme Court declined rzvi.ew in both
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fxom the parties• For bis psrt, Judge Burge argued that he inadvertentty Iabeled his

ases aloug vN7.'th motions to file the

s instanter, wbic.kt we iaow gzant. In his anawars, Judge Burge asked tWs Couzt to

e coznplaints for fad^v.re to skate a claim upon wb,i.ch relief can be granted.

'udge Bwge also rtioved for judgtnent on the pleadings, projnptin.g competing responses

motions as motions for jzid.gmerat on the piesdings rather than G`iv.R 12(B)(6) motxoa.s.

he made in his motions. We need not resolve this question,

however, because Fudge. Burge's answers also sought dismissal pursuant to Civ°R

{9) To dimiss a complaint pursuant to Giv.IZ 12(B)(6), it must appear
° - .. .;

beyond doubt from the complaitat, after. all- factual allegations are presutned true and all

ble zzzfecences are made in favox of tlse R-ela.tozs, that Rels.tors can prove rio set

of facts warrmting relief. State ex rel. Dehder v. ,Sutulcr, Juclge (1995), 74 Obio St.3d

other adequate renaedy exisrs. Sta1e ex raI Tanes v. Gcri-,f'aeZdffts. Mun. Caurt (1.997), 77

Writ of P'rohibntpon

{^(9} kor tbis Gaurt to issue a writ of proi^ib`stzon, Itelaturs must establish that:

) the judge is about..to exezcise juae'sal power, (2) the exercise of that power is

pr,ized by law, and (3) the denial: O€ tb.e wxi.t waU result in injuury for 'tn'hich no

io St. 3 d 447, 445.

cded that he clearly sought ralief pursuant to Civ.R. 12(C) and he should
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{l7,U) hr.dge Burge bas exercised judicial power - m has ordered aequittals for

botl,i.Allen and Sm'tth. p.elators have reeopized 8sis, and rely on State ex rel. Cordray

sFurtt, 123 CEo St3d 229, 2009-Obi.o-49$6, to supgozt their claims foz a

hit+ition. Becanse tbis case is critioat to FLelaiaors' c3abms, we begin our analysis wia

M'arshalZ.

ozae befare us. In

who was having

Court cmiderCd SA, issue similar to the .

defeudant, Itawlins, shot and killed a rnan ^

Id. at ¶ 2. Rawlins -was ckxasged with

aggravated m.urder and convicted of n:twdex with a gim specif'ication; lle was sentenoed

to 15 years to 3.zfe. Id. Tk.te coixt of appeals afftrmed. Id. at I 3. It specifisallp zejected

lessezlawlins' alaim that the trialcotut erred by £ailiug to insttuct tlie ,juxy on a

I included offeztse: Id.

M121 3e'•verat years later, Rawlins moved for relief from ,judgmerit. Td, at 1 4,

His motion raised the sazne jl?ry instrnotion claims that had been, xejected in his direct

appeal. Id. Judge 1vIarshalJ, who had nat pxesided cmrer Racvlins' trial, held a hearing on

tb,e 'moticm. Id. at ¶ 5.. During the heaing; Judge Marsa}zall ozally ganted the motion

vacaiiiag the convacCion, acoepted Ttawlfus' plea to the lesser affense o£ voluotaay

znanslaughter, sentencad him to ten years in prison, s;ad gran.ted him jurl%cial release. Id.

7udge Marshall also said at the hearing that he would make a famdi .ig tttae the jury's

verdict was apainst_tise weight of tEaa evidence and that the jwy should have been

. .Siate ex ret. C'oraTruy v. Mu.
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instru.cted osi voluu.tary manslaughter. Td, Judge Nlarshstl ia#:er refteed his oral

jotiuual enfiry to the jury instruction issv.e. Id. at I

€113}.. Shost7.y after Judge Marshal['s entri.es were

etit:ioned the court of appeais for a

I to vacate his entries tiaat vaoated the original c+

at the same.test we noted above,

af the lesser offense. Id. at 17. `I"be court of appeals granted ft petxtion, concluding

rb.at 7udge Marshalt lacked jurisd"rction to gmt tb.c Ci-v.R. 50 motioa. Id. at ^ 10. The
. .„

Ohio Supreme Court the:a cozasidex'ed the direct appeal from that oxdEZ.

€119} The Court began its artalysis by satin

Id. a.t25. It noted ttxat it was "wicorktrove:

power in the underlyin;

Ohio .Attorney

itiorz to coxnpel 7udge

and convicted Itawlins

ex,erci.sed judicial

lius's m.urder conviotiou. and

releasing him froza pn:son." Td. The• Court cotxEi.n.ued tb.at, for "the remaining

itein.ents, `[i]£ a lower couztpatezrtty and unambiguously lacks jurisdiction to

proceed in a cause, prrlhibition t** will issue to preveut any futnre unauthorized

acid to eoxrect the xesuits o£ prior jurisd'ictiou.ai,ty uzaautb.onzed

acfiou.s.' Tb.e dispositive issue is wheYlter 7u.dge lV.iaxshali patently and utiambiguously

lacked jur[sdiction to vacate i2.awlins'smurder couiriation and release hun from prison.°'

d. at 1 26 (ci.tation ozn^tted).

€V51 The Supreme Couxt tiZen considered the law of the case doctrine. Xd. at T

27. pbe CeurE recngaizer3 that, absent crxt'raordiuary c3rcumstatxces, such as an
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intervening decisi.on tiy the Supresrae Court, an inferior couit has no d.iscreti.on, to

disxegard the mandate of a npesior court in a prior appea] in t3e same case. Id. The

decision of the revtewing couxt in a case re^s=rs the Iaw o-f that case on tir.e legal

cluestiori.s for all subsequent prooeedings at bath the teial and appellate levels. Id. at'{ .

28. .Att]rough the Supreme Court recrsgZZzed ttzat a tia.t court has jusisdiotion to

consider postjudgmeut motiona, it held that the {7No t;onstitution does not gmt a court

of eoMmon pleas jur]sdiction to review a prior mandate of a court of appeals. Id. at

"31-32. The Court concluded that a writ of p^ohihition, is an appropriate remedy to
• _ . . ..

prevent a trial court from prrsoeedi.ng cotztrary ta the nxmdate of the conrt of appea]s.:, :. .. ::. .. . . . .

Id. at ^ 32. It gpepifically held that "3udge Marshall's exercise of jurisd'xetioa to grant

same grounds tha•E had been previously rejected on appeal in the same

e was unaufiharized. More,over, this lack of jurisdiction was patent and

tmambi;guous." Id. at ¶ 35.

{IT16} I?.elatarsrely so]ety;on blarshcrll to support their claim for a writ of

Cdxiz.R.32(C) and Final i7rclers

pipg facts o ' f tktese cases differ in op.e signifiea.ta.t respeot.

{V7} The trial court senten.qed A•]]en, and Smith irn 1494. Both sentepaiag

orde,rs failed to comply with Crim.R 32(C), a polnt tb.e State conceded at a hearin.g

before 7udge B'tirge.. because the cr,Cders did not comply with t;rim.R 32(G), the ordeers

were not fmal. This Cciurt has ha]d that a trial couxt aan reconsider its earlier decisions

where it had not yet entcied afmal, appealable. order pursuant to Crzxn.13. 32(C). Seez
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e.g., State"v. Ra.slsior; Ymth Dist.Nos. 07CA009199, 07C.A,009209, 2008-Ohio-997.

See, also, F'itts v. 17hio Dept of 2't'wsp. (1981), 57 Ohio St.Zd 37$,.379 rt.l.

^¶X8} Because the itW court had not entered fLnal, appealable orders

.Allen or Smi.th, these cases faii outside the analysis arrdhoiding mMarshall. I€the trial

oourt's 1994 ju.dgznen.ts of conviedon had been final, th0a these case would faU squarely

within the reasonzng of &Sazrshatl - the trial court could neither reconsider its fiual

ers nor diaregard the court of appeals' mandate. Cleat'ly, Judge Buxge's orders

xrded "this Court's mandates ixa AlZett, and Smith's direot appeals.

snggests that Ju.dge Burge corald not disregard this Court`s msndate. We coneludc,
.. .i.

based ot the facts o£ttaese cases, a differetJt answer zs compelled by State ex re1. Culgan

v Medinu Cty. Court of Common .Ptetcs;1l9 Ohio St 3d 535, 200$-t3hio-4609.

{¶i9} .In Culgan, ttse Ohio Supxeme Cow granted CuIgaia.'s petitioms for ivrits of

vnandarnus and proeedendo to order Judge Colfier to issue a sentenczng arder in

compliance wiih Cr°vn.R 32(C) so that Cnlgm would have a final appealable order. Id.

tI¶ 9-11. The Court concIuded that his f.irst serttersciszg tn.tty> which did not camply

32(C);was "norxappealable." Id. af ¶ 9. The Court ordered the tzial conzt
, „ , • . .

e to entet,a new sentencing order that complied witb. CzzmI.- 32(C) so that Culgan

ould have a fmal appealabl.e order. Id. at ¶ 11 . The Su.prrezne Corut made no raention

of tlae fact that Culgan had already taken an appesl and that tb.is Court, on his direct

appeal, had issued its mandate. Jnstead, the Supreme Court con.cluded th.at tus ini.tisl
, , .. .

sentencing entry was iaanappeatable az}.d that he was entitled to a final, appealable oider.
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to cudgcara,

st;le, this iC6iut's prior deecisioias did not prevent Judge Bruge from entering

omply with Gyrista.R. 32(C).

{j(20) Ia AJI= azid Smith's casees, the judgments of convi.ction did not cornpFy

with Cr1m.R 32(C), sa the trial couxt coVId recsmsr.der its non-final otders, to the exten.t

it had the authority to do so. Accordingly, we snust examirie whether *e trial court had

the auk'aority to enter judgments of aNuittral pumant to Crim..R. 29(C).

boti t111en and Stnith's cases granting

rim.R. 29(C) xtsotiozts for acquittal. We must detertnYne whether Judge Burge had

jutisd'ictioa. toez€ter th.ese arders. .A.s, noted earlier, it is significant that otil.y Smith ztzadc
. . . . ;;..,; .,. • .. . .

acquittal.a Crvs7..-R. 29(C) motioza for
. .^.^, .. ... .

jM22} Crim..R. 29(C), wkaich laas not been amended since it was adopted an 1973,

iirovides t#zat,a if a jury xetzuris a verdiet of gitilty, "a rnotaoa for judgment of acquittal

may beYnade or xeilewedwitlai.n fourteen days after the juey is discharged or w9.tEtan such

furtlxez tim.e as the court may fix during ths fousteen day pedod, If a verdict of guilty is

returned, the court may. on such motion set aside the verdict and enter judgment of

d

ntion for Aequ ittal

ayae£or fxlzng a Cxun..R 29(C) motaon to l4

:e jury is.d'zscJaaxged. The trial coust can extead that tizne only before the

expiration of the 14 day period. '.A, trial coult's inteslocutory order derymg tb.e

defenflant's rnotzou fox, acquittal at tbe close 'of the state's case or at the close of all of



{4123}' Rr,ss is criti.ea.t.to our analysis. The question in Ross was wlietqer tce

Crim.R. 29(C); ,Statzv. .R2rss,184 f,3b.io App.3d 174, 2449-OW-35b1,11$.

court "cmm reconsider its azx^iai denia1 of a timely posimistrial

In ltoss, this Cow't [eviswed +Carlisle v. rJtzitedStates (1996)6 517 U.B. 416.

f'II241 Cartiste analyzed Federal (:riminal Rule 29(c), which is identieat to

Crim.R. 29(C), except.that the time limit fo;r Mg the postverdict motion for acqu.itta] %s.

s.. Catlisla moved fox Rrquittal one day beyond the sevm days peimitted by

ule 29(cj. Zd. at 418. The ttial court uutia'Uy deuied'the m.oticm, but, at sentemcin12 g,

72J]Soa,7.Rahy, C.A. Nos aTl.(}W}^^{
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evidence cann.ot be,xeconsidered unless the defendaut renew's the nzoi'son p^.usuant to

considerad snd grauted te. m.oti.on £or a,cquittal. Id, xhe United States Supreme

to gcant pe2atianer's motion forthorit"h d yno anaCourt held tb.at the iz(a1 court

judgment of acquittttt f'i1.ed one day outside the time limit presezibed by Rule 29(c) " Id

at 433, It was the untiineliness of the motion that deprived tlte triat eov.rt of.jurisd'zctaozt

o consider it, not its istitial denial of the motion

d that a tcia3 couzEaxe
fter raviewzng Carlisle, this Court M Ross xecogclt^^^ f ^

may reconsider an interlocutory order at any tile before Gnai judgnent. Ross at 1 24.

Iioss made .a timely _motior^ pursuant to Crim-R 29(C); the trial court ix^.iiially deuied

that motion. Id. at 25. This Court held that the initial denial of that motion was an

interiocutory order, wb4ch the judge was free to.reconsidex up u:atil the en1zy of a fmal

judgrrteat. Id. Tha Ross court conctuded that

t,'rittt.R 29(C)7 to aequitP-,ciss 0

1 court had authority, pnrsu"Llt ta

c charges agaiasrt him. Zd.
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ese key d.ecisioas, we zzowv cowider Ai.len and 5mzth's

Nanc,g smitL.

{4W27) Allen and Smith were tzi.ed together, but represented by dafFere:

A.ftex the jury retuza.eif zt,svezdicts, the trial. court se,satetzced both Allen and Spaitia.

is no dispute that the trial courC's sentexAcing orders did not coznPiy wwitkz Crznx.R.

32(G') and, therefore, the trial cosurt'e orders were not fmal pursuaut to State v. BakV,

19 pkzi.o St.3d 197, 26(}$-t?hio-333D and Crin-i.R. 32(C).

's 1994 sentenoiyag eDtry had bean fma1, then its order

denying Smith's Crim.lt. 29 (C) motion would also have been fmat. But the trial. enurt

did not enter a iaazal ordec that complied Cvith Csim.R. 32(C). Because the judgment of
,' .

convietion was not final, the trial courC had auttozity to reconsider its interlocutory

ordexs, including its order deziy"sng ib.e Cximd.i.. 29(C) rnotioa for acquittaL This is

precisely what Judge Burge did.

{129f Judge Butge xecognized, a.n.d the State agxeed, that the 1994 judgrnent of

ont+iction was not £o.tai. He initially cousideied two options - issue a cnrrz^ted enCcy>

sentence 5mifh. He tiltizn.ately cltose a third option - to zecoasider fhe eatlie^

cnial of 5mith's timely Crim.R. 29(C) n.totiozt. Based on Baker, CuZgttn, arid Itosa,

.^,

Judge Burge had the authorsty to recon$i.der the ixiterloeutozy order and to gz'mt tb.e

timely fZled Criaa..R 29(C) motion. Accordingly, we conclude that 7udge Burge did not

Sn3ith filed a tgmely Crim.R. 29(C) motiozi for acquittal, Wbich
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Relators sre not

Jlt •

{130} There is one sigbs^tcant difference betvreen the cases of Smith and Allen

that requires a different resu.I.t as it relates to Judge Burge's order in , 4Uen's case. It is

mdisputed that the trial cot7rt's 1994 seutwpce aras not fznal ariid tha# Affe

otion for wuittat -pursuantto Crnzt.R. 29(G}, Judge Bvsxge's oxder challe

ade.

v

(I(3l} Becatise the trial couxt •f-ailed to enter a final order in rhllen's case, Judge

ge ha.d jurisdi.ction to reconsider intertoautory orders and to entex a final order. But

Judge Burge did not Sxave juzxsdaeti.on to grsnt motions that were not before the courte

.A.Xiext did not fIe a t,`rim.Re 29(C) motion for a.cquittal, either tsmely or, iuitimely.

Crim.R. 29(C) does n.bt authoxaze the trial court to sua sponte gmt relief; the defenda at

tuaely to court to conszder this remedy. A11en in.voked the

trial courC's jttzisdictiozt by faling a moti.on for resentaneing; he di.d not ftlaa motion for

- anct, of course, he could not because it would l,ave been untimely- Jndge

Burge did not zesentenae .431en; &s he ha<. atzthoxity to do because tb.e tzaal Couri's 1994

judgment of conviction was not fznal. Instead, Jndge Burge atzezu.pted to grspt a motion
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t^urt's juziadiction by fi3ing a nostverdtctt i lthki cr ae envaen did not

CriigR 29(C) motion. £or accluittai- judge Biuge could o.ot sua spoirte rsa.isse

d grant a Crim.R...29(C) motion: Because AUert did taot Bie atiu.tely Crim.R29(C)

iidge Burge taeked autb.ority to cntet• the order ahattetkged in ttus actian. We

conclude, thereforc, that Judge Burge patentiy a$d unasnbiguously la.cjsed jurisdi.cttiou to

prohib%t#.on, Ztelators must also show that the d.etri.al of the wrix will result in injiay for
. . .. ., . ,. ..

ich no o`dier adequate remedy exists. State ex rel Tones v. Garfield I3ts. Mrian, Cnvyr,

77 Ohio St. 3 d at 448. They have satisfied this burden by demonstrating that there is no

other adequa.te remedy. Although the State caled 3udge Burge's decision i^n the

tmdalymg crininal, case, that appeai is tianzted to the substautive lawruft and cannot

undo the acquittai that -Tudge Burge eaatered. The writ of prohibition is tb.e only xemedy

avajlabZe that cau correct, 7udge Burge's unautdt.oxized exarcise of aithority. See, e.g.,

corctin&v. we reach the same result the Okai.a Suprerne Court did in

we grant the xeZators' pe^iozi as it relates to Allen and order Judge Buxge to

vacate the luve 24, 20U9; oYder that granted A.l.len aa acqnittal.

{J35} ^,fte.c Judge Burge vacates the aoqu.ittal, he znsy e7.ect how to proceed to

er a final, appealable order, In McAllister v. Smith, 119 Ohio 5t3c1163, 20084Ohio-

{T3} R.elatars have established that Ja.dge Burge exercised judicial pawez an.d

Ithat powst was una?3tx.orf,'-ad by law. To gran.t the. v'rit ofex.ercise of
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388i, 9, the Ohio Siupreine Court held tb.at the appraprlate ressae.dy for a tria eour4's

to comply vvitit. Crimp,. 32(C) is resen.ten.cirtg. A maXatkt lates`, in Z)unn v. Smath;

I i9 Ohio St.3d 364, 2008--C}hio-4565, 10, the Ubio Supreme Court tleld that flae

apprapitate remedy for a tci.ai coazt's failure to issue an order tb.at cor.cgli6s witti

Crim.Tt. 32(C) "§,s coirecting ai entry." Fa.zl"ies thzs mantk t1ie Ohio Suwenae

ourt zelied on. Culgara to gcant writ of map.dam.ies to ordar a tLial court judge "to issue a

sentancim.g entry" to carre^.-# an smproper order- State ex ral. Cm•ncazd v. lb'IcC'ormick, Slip

tppinion No. 201fl-£ihio-269I, ¶ 39.. •'I7ke- Supreme Court has not b= cle

retiuired under t&ese ci rcwnstaxices. As that questscrn

bc£6xe

parties in the first instatzce to detezmine t-h.e apprapriate zneans for the trial court to

xdar that complies •suifil;. Crmlt. 32(9.

Conctus(luzr

(061 7udge Bwrge had jurisdiction to reconsider and grsnt Sznith's Crim..R.

29(C) motion far acquitta]. AcnortTir4giy, Judge Burge's motion to dasmiss case aumbes
. •:- .^..., ... •.

jt^risclictaon to order an acquittal in09CA009724 zs grautad 7uclge Burge lacked
. ... . .

, ': 9. ' . . .. .

09CA009723 .etiiion is grazzted in case number

;4s,[s of tbis actzoA are taxed equal€y to the Reiataxs and Respor;detrt
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11(38} Ths clerk oi courts is b.ereby directed ta serve upon aIl parki.es not in

defaWtnotzce ofthis jndgxnent and ifs date of en.trynPon the jou n.cna#.. See CxvJt. 58(B)-

Concurs:
Belfanee, 3-

7., disse^ts sayuig; ..

M9:} I respecCfully dissent. .A..(thouglt I d"isseuk from the relief tnd.ererl for botb.

Ii3osepia Attesa aud ISlaiicy Smith, fox clatitp's saiq, I tvail focus my comments on Smktlt's

oase hut my analysis applies equally to both.

Background

1'0} Nancy Szlaitkt was 1-odotod in 1994. After months of pretrrial pxoceed.ings,

she received a nlne clay.jury irial. The jury found her gu.iity, the trial couxE sentenced

lier, and entered judg^.ueztt She moved for a new trial and aequittat; the txial couzt

deDiofl both znotions.. Smith appealed her convictioax and this Court affinted in 1996.

Later that year, slze fiied a petition for postconviction relief. The State zesponded. The

tr3ial court denied relief in 1997. This Court a#'fixmed the trzal court's decision the

foJ.lo^ving year. 'Jn 2003, Sniilti moved to reopen her direct appeal; this Courc denaed the

motion:

{1J41} Five years later, Smith moved to be xesentencecL Fie,r motion:nrgued that

ourt never eutezed, afmal, appeaiabie order bacanse the August 4, 1994,
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failed.-ta r.ef[ect that she was found guzlty'6y a,jury. According to Sxate

be included in tlte

being sentenced. She appealed to this Couat witkun 30 days of Angust 4, 1994. Zn her

peftoa for postconviction xelief, she raiseed an issue telatect to the fa'v.-ness of, b.er jury

txi,al„ That a,}uiy found her gWlty was aMa.rettt to S;mith, and to auy'body who glanced

entenced shortly aftor tlae jury returned its verdict She moved foz e. new jury trial after
1 t .

r substance to a n.ew Ievei. S:m.itlx sat through a nine-day jury trial. She was

judgiaaerat of convictiorc £oz the c;rder to be a fmal, appealable order. This elevates form

at the recoxd.

cozze3,udes-fhat "[s]imply stated, a defendant is entatled. to appeal aa

order that sets forth the manzier of conviction and the sentence." Baker at T 18, The

of conviction" language comes from Csix%,RL 32(C), which defines
. . .,,

" The Court held that a "judgment of conviotion is a final appealable order

under R.C. 2505.02 #hen it sets forth (1) the guilty plea, tlze jury verdict, or the finding
.:,^ • .. . . • . .

of the court uppn wbich the coiav;tc6on is based; (2)'tlie serntesoe; (3) the sigmtuxe of the

judge; and (4) entry on the journat by the clerk of court." Baker at ^ 18. R.C.

2§O5A2(LA), howaver, states that "[a]n order is a£uiai order that may be xevxewed,

af£a' smed, modified, or reversr ed., with or wwithout rexrial, when it is one of the following;

The statutecloes not iefer to CTim.R 32 or "judgmeuts," The Baker Couxt used

Crirn.R. 32(C) as a ineaw to de£'uae what aomsti.tutes a final appealable order, ho-wever,
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consideration is that the parfies, parfiauZarly che

but that definition should n(y be used to Dniit fhe onl^

C. 2505.02(B): To do so leads to absiird resuits.

equired for a

jM43)'1 imcouxagt the Supreme Court to revisit this Use of Crisa.R.. 32(C). Tiic

arlier decision: "Ihe ianportant

in a ariaxai.ua.l case, be fulty

ing " Sicate v. Pri,podo

ew when her appeal tirtf.e eoramenced, and

e

"means of con.victioze' was

the rule, Crim.R. 32(C) descr.ibes what is

senteuc,e i.zzposed by #h.e taiai.courE. The absence of the

eamingless. Put another way, if th.e trial court had izicluded,

ihe words "by a jzrmy" after "havin.g been found," there would have been absolutely

provided the trial couit with the opportunity to enter a jndgment of aoVittal 3.5 years.

nesthing cTsfferent that would have happened in her 1ega1 proceedings feom.1994 thxough

2008 - she would have had nb greater appeiXate rights, no additional postconviction

rezxzed°zes, an.d<no atlditional opporturiities to challen.ge Iaer convictiosa. T'fte absence of

this language did not effect the ent'orceability or duration of her sentence. Ttie only

tkz,vag that happened as a result of tb.e tsial court ofaitting these three words is that it

form jourraal entzy, so that it stated "haaing entered a plea of guilty," the order would

tfter a jury fournd her guilty.

N44} on,e last thougb.t - if the trial couxt had not orossed out ihe words on the

bave beea £nat wzder Bczlcer and Crim.R. 32(C), it would have just bean wronag. It is
. ^., ^ .
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certainly an odd resuit that azt order cazi be

tj4a') In Culgctra, the Ohio Supmne Court had arE opporttuuty to liID.it the iuipact

of I3riker in cases Iilsc ihis. Cuigsn had pleaded gailty md had abeady appealed his

coavi.ekion by the tima Bake^'was decided. His sentepcing enttq failed to zeflect that he

Culgan had exhausted his aZapettate remedies from his conviction and sentence in 2003,

entered a guilty plea. In resolvin; his origiual action, tb.i,s Crnart concluded that, becausa

rnviet%on was far.al. This Court's conclusion relied on Stats v. Greene, 6th Dist.

TIo: S-03-045, 2004-Obio-3456, 1 10, where the 5ixffi District hold that "once a

convicttion has becotue `.final' baaanse the:dofendant cau no longer pursua any appellate

remedy, any new oase law eannot be applied zetroactively even if it would be relevant to

of his case." The Culgcars Court adopted a d'z#l:eretat approach, but it is not too

to recognize a`°praeticat.fisaal.zty" appx'oach'hs avoid xeopeuitzg cases lozg fhought

{146} Turrming alvay frojn what T would hope the Supreme Court might do in tkte

futuze, }iIarshall requires the.conclusion. that the trial courf laeked 3uri.sdi.ction to enter

aotitzittals i^. S^x^itb.'s case.

{1[47} "I disagree Witb..tb.e naajority's applicatioLt of.Marskalt. I would apply the

preczse 3a,aguage used by the Supzem.e Couwt iv its decision - that "tha Ohio

Constitutton does v.ot grsnt tn a oourt of coinv.on pleas jurisdiction to review a prior
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of a:ppeels. TherefoYe, a wrrzt of pr4kubiixon is an appropr;iate s.med

to provent a louaex couxt fxm procee^ cont=y to the mandate of a superior court"

(c€ttotat5to.ns aud citations omitted) MarshaIl, 2009-Oltio-4986, ^ 32. This Coart decided

Sr,etith'e appeal on January 25, 1996: ,SYa#e v. bmi#h '(Jan. 25, 1996) 9th Dist.No.

., :
95CA006070. Following a lengthy review, including a review of the suf£'zcieztey of the

evidence, this Conrt affinaiecY the trdai court's judgrnent. Td, at 27. This Court also

"order[edj that a special mandate issue out of tlvs court, directing the County o^lorain.

Com.m.on Fleas Courtto cm•ryttris judgment into e-ncnt€on,°° Id.

€1[48} This Caurt issued Gts znandate in 1996. 'I'kere is a.adiiilg in ttae zemrd to

show that this Court's mandate has been vacated or modi.faed. Ne3ther Baker nor

Culgan held that a, court of appesls'vancTate is void or a, n.ullity af the trial couit's

udgment does not comply with G`rzzn..R. 32(C). Because this Court entered its mandate

in 1996, and it ren.iaimed in effect when. "the trlat court acted ernatrary to it, I would

conclude, pursuant that the tria court lacked jurisdictton to enter any order

corastituted a review this Conrt's prior ma.ndate.
" "'. ^a•.: •:•^ . ; :.^; ,

{q49} To be clear, that is pxeeiseiy wha.t fhe triat court did- On iter d3rect appeal,

is Court xeviewed . Sznitlz's asezguments af ezror, iuOludirzg an ar8ucneu.t t4at her

convictions were noi, supported by su£Reient evidence. 'Ttus Col11, after a review of the

court recozd,, concluded that the jury's verdict was supported by so_fficient

evidence_ 3mith at 19-27: By granCiug Sznith's Crim12. 29(C), the trial co•urt

- ^_..:.
t the convic:ti©ns were not supported by suff.cient evide.nce. 'Ihis
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conclnsi.on was contrary to this Court's ma,tzdate and, pursuant to Marsliall, the iriat

ed jkisd3ction to

[550} The acts t

1993. A jury convicted

zn criminal cstses

e basis fcir Szxiith's convaet5.ons took place as late as

4. Almost twro decades tater, the Iit.igatiozt eontinues.

The Olzx.o Supreme Court eloquently addressed the effect of continued litigation, albeit

3tt tile capital panishme.ut cozztext:

q'b.e ecuistitntiori,, ant7. Cot^.'#a o€ oi3r cottnt.ty have estab.lisfi
safeguards "refIccting our siiciety's concexn fof the rights of citizens
accused of eomn uttin:g crimes. Wh.= those safe4 ards are used to tlawazt
j,idgb.ents ivhdc.red prsrs+aabt to the: pcoeedums; •it is predictable •that
citi.zerts vrll.t lose eonfirlenee in the ability of the cr.izniaia2 justice system to

e v. Steffen'(1994), 70 Obio St:3d 399; 406.' I would add to tWs•passage that citizens

will atso lose.co^ufidence xn-tlie crinninal justice system when tb.ey.see defendants who

ve been convicted;• recerved *ellate zcview, and pu:rsued lrostcoriviattlon xeizef9
• . . . . ^ , . .. ^r

eleased with a,judpinent of acqciitt^l beekse tlxe origio^:aljudganent of aon.vvictzon faiTed

to zncliude'Cbe woxd
. ^.a•.:
{151} As this Court has recagnized, the applzcation of new rules to cases long

thouglit final can lead to the eapenin.g, of cases with absurd results. If Judge Bur,ge

msentences Allen, the victiiw of his offenses wiU bave a right to be ptesent_ In fact, the

Ohio Constitution nozv requires that they receive notice of the sentemczug b.eaaing.
' Y:: : . . . • .

Fifteen years after they tesElSed at b.is trial, tLtey will ags3n confront Allen, rOopesztug

old wottnds fn tkte,pzocess.: As otlier courts hav0 done, I aslc the Suprem.e Court to
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rcoonsiclei' &ese issues: qffmalitg and void sentences. See, s.g,, Sfate v. Mitchell, Sixth

D'ast.l,V'o. L-10-1047, 2U10-Ohio-]:765, 3U-31>

Couelu^ian

d wlthout juaisdicti.on when it mtexed

1 would gtaut the pat,iiions for

mders gmt-ng ecq,uiftfs.
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COORT OF COHFfON PLEAS
LORAIN COUNTY, OHIO

Donald J. Rothgery, Clerk

STATE OF OHIO,

-vs-

Nh^^ k

Plaintiff

Defendant

ASENO. ^^^ V-1."^`Ii'ILln0^it3G1^

^ Jk-LM---
Ass^stant'Prosecuting Attorney

JUDCHENT EN11tY OF CONVICTION AND SENTENCE
' 1•nM., .( r-^

1. Defendant appearedin Court for sentencing after havingA guilty to
tha fnllnvino rharvefsl: !`

vrqlti-'

'a violation of 0. R.C. t ol^ degree felony/:rctaztj^ud'Anor.

"^a violation of O.R.C. L3^ , © L ^^1 o ?-o z adegree felony/mis^-cnor.

3.

a violationof O.R.C. 2^1a^ rz)Z

G r7Yw 1 1 LV ^" 8^ lJ

---r-

^_degree felony .

a violation of O.R.C. 0 d.17 a degree felony/+lecs^tor.

a violation of0.R.C. 7i1L3d^ 7i1D^.^Z a

6. 6LYTiSS S^7cw ^

a violation of O.R.C. 2'I00S- a

7,

a violation of O.R.C. a

a violation of O.R.C. a

0' degree felony/mio45e**nor.

Sr` '_degree felony/m^nor.

degree felony/misdemeanor.

degree felony/misdemeanor.



9.

a violation of O.R.C. . a degree f elony/mis demeanor.

10

a violation of O.R.C. a degree felony/misdemeanor.,

11.

a violation of O.R.C. a degxee felony/misdemeanor.

12

a violation of O.R.C. a degree felony/misdemeanor.

13.

a violation of O.R.C. a^degree felony/misdemeanor.

14.

a violation of O.R.C. adegreefelony/misdemeanor.

15.

a violation of O.R.C. a degree felony/misdemeanor.

16.

a violation of O.R.C. a degree felony/misdemeanor.

17.

a violation of 0.R.C. a degree felony/misdemeanor.

18.

a violation of O.R.C. a degree felony/misdemeanor.

'19.

'a violation of O.R.C. a degree felony/misdemeanor.

20.

a Jiolation of O.R.C. a degree felony/misdemeanor.

21.

a violation of O.R.C. - a degree felony/misdemeanor.



22.

a violation of O.R.C. a degree felony/misdemeanor.

2. A pre-sentence Report and Investigation vere ordered and completed. A copy vas/>-AtEir"

shown to the defense.

3. Defendant was present uith counsel in open court for sentencing 19lq.
A stenographer was present. Defendant's counsel and defendant were afforded an
opportunity to speak and present any information in mitigation of punishment, pursuant

to.Criminal Rule 32(A)(1).

4. Upon consideration of a7:l.matters set forthby Iav it is the judgment of lav and sentence

of the Court that defendant be sentenced to a term of confinement of;

2-rs .
in the Dq?/i'-/

2.

and pay fine of I

in the and pay fine of $ - on Ct. II

3. A) 7 ^^YS

in the and pay fine of $ on Ct.III

4. ^.. (O Z C ( Y

in the and pay fine of S on Ct. IV

5. k1) ZS ( ^S

in the C) 0, w and pay fine of.$ on Ct. V

in the and pay fine of $"^ on Ct. VI

^ ^h l ^ G^•b^s ,^ ^ ^ It v) v^13

in the and pay fine of $ on Ct. VII

in the and pay fine of $ onCt: VIII

9.

in the and pay fine of $on Ct. IX



and pay fine of $ on Ct. X

in the and pay fine of S on Ct. XI

12.

in the and pay fine of S on Ct. XII

13.

in the and pay fine of $ on Ct. XIII

in the and pay fine of $ on Ct. XIV

15. .

in the and pay fine of.$ on Ct. XV

16.

in the and pay fine of S on Ct. XVI

17.

in the and pay fine of $ on Ct. XVII

1&.

in the and pay fine of $ on Ct. XVIII

19.

in the and pay fine of $on Ct. %IX

20.

in the and pay fine of $ on Ct. XX

21.

in the and pay fine of S on Ct. XXI

22.

in the and pay fine of $ on Ct. XXII



5. The Defendant shall:

ount VIII; $
unt XI; $
nt XIV; $
t XVII; $,

nt XII; $
t XV;
t XV

(b) The vmC anda ory fine listed in 5(a) shall be paid to the C
ltl

is suspe

s 11 pay t e same to f nd
osecutot.

on Count 1;
on Count I
Count
n Co nt X;

oa unt XIII;
on Count XVI;

on CountXIX;
on Count XXII.

of Courts, who in turn
X to the,"in County

(c) andatory drug fines under ysection ot\O.R.C.'A925 ( othel,-Dgan R.C: 2925.03)'
theC erk of Court as`f o11P s=hall be disbur ed b ^ys

50r in caze of t e Ohio S te 8oard of rharma
and 25X to the Lo in Co ty Prosecutor.

(d) ELD

%SUSPENDED pu uan to the affida t of digency.

6. Defendant is ordered to pay the costs of prosecution

n7. Se
ar

p

8.
F

nce f imprisonme in t
not su ended,.a d the de endant is pla

194_ Defenda t is orde d
obationary pe od in the Lorain ount ail

f checked)
cility and, ther,
or electr rc n:

aoec the fin
y r(s

days

dcosts
endingprobation or

to rve th first E-hi s

endantshall b commi ted to th Lora ' Cou Cor ctional
after, e rel.eased o the Adu Prob ion Depar nt for days
toring.

'V ".
9. Defendant is entitled to a credit of lthpdaysA ursuant to R.C. 2961.191, to be applied

to his minimum and maximum sentences if confined

10. As a-S)eci€ic condition of probation, the defe ant is ordered to:
Ob y all orders and r tions of the AdXit Propation Depar'a4ent.
See Drug/Alcohol use e luation/couoeling.
Hake restitution n the am unt of $
Seek\and mainta'n employmen /vocatioVal training
No as ociation i
Rand'o urinal sis at Defendar^s esj/pense.
Repay' ourt pointedattorne fa s vithin
Fine an co ts to be paid vith

ndatory fine pursuant to 0.R.C. 2925.03(H) of $
Count II; $ on Count III; $

Count V; S Count VI; $
Count IX; $

Intensive Supervision Program.



11. After expiration of the appellate process, all property not forfeited is hereby ordered
returned to thevictim(s)/ouner(s) or sold at public auction with proceeds distributed
as provided by law.

Seized money/property in the custody
of the police department is ordered forfeited pursuant to Defendant's plea and may be
used or sold by the agency with proceeds deposited into law enforcement trust accounts
as follows: and 25Y. to the Prosecutor.

12. After expiration of the appellate process; all contraband and/or drugs are hereby
ordered destroyed by the lay enforcement agency.

13 . Honey not distributed pursuant to paragraph S is ordered distributed as follous:

v
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LORAIN COUNTY COURT,OF COMMON PLEAS
LORAIN CQIJ^^I'g D^^i^ ^ Kt C„S

RON NABAKOWSKI, Clerk /
JOURNAL ENTRY n /

James M Burge, JudgcXr

Date

STATE OF OHIO

2/13109 Case No. 93CR044489
94CR0A5368

THOMAS CAHILL, A.P.A.
Plaintiff PlaintifPsAtlamey

vs

NANCY SMITH JACK W. BRADLEY
Defendant Defendant's Attomey

OPINION

FACTS

1. Defendant has filed a motion for resentencing, claiming that her
judgment entry of conviction and sentence is contrary to Ohio
Crim. R. 32(C).

2. After a review of the Supreme Court's decision in State v. Baker
(2008), 119 Ohio St. 3d 197, the court makes the following legal
and factual findings:

(a) Pursuant to Crim. R. 32(C), a judgment entry of
conviction and sentence must contain, Tnferalia, the
guilty plea, the jury verdict or the finding of the court
upon which the conviction is based.

(b) Defendant was convicted by a jury.
(c) Defendant's judgment entry of conviction and sentence

does not reflect that defendant was convicted by a jury.
(d) Defendant's judgment entry of conviction is contrary to

Crim. R. 32(C) and is, therefore, contrary to law.

%MMMMMM
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(e) A document that does not contain the provisions
mandated by Crim. R. 32(C), as construed in Baker,
su ra is not a judgment entry of conviction and
sentence.

(f) Defendant's status is that she has been found guilty by a
jury and the court has pronounced sentence; however,
the court has not entered a judgment of conviction and
sentence on the record of the clerk of courts.

THEISSUE

The issue for determination is what relief the trial court may grant
to defendant, in this case, upon a determination that her judgment
entry of conviction and sentence is not in compliance with Crim. R.
32(C).

THE LAW
A. Former R.C.2929,51

Former R.C.2929.51 (A), provided, in relevant part, as follows:

"At any time...between the time ofsentencfng...and the
time at which an offender is delivered into the custody of
fhe institution in which he ►s to serve his sentence, when
a term of imprisonment for felony is irilposed; the court
may suspend the sentence and place the offender on
probation pursuant to section 2951.02 of the Revised
Code..." (emphasis supplied)

Under former R.C.2929.51, the jurisdiction of the trial.court
continued untl the defendant's delivery to a state institution. Thus,
underthis statute, the trial court retained jurisdiction to reduce the
sentence, or to place the defendant on probation, untii the defendant

I(fllll(Illll^f(Il^flllllllllll^IIII{II11111(111111lllflflf
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was admitted to a state correctional facility to begin serving his
sentence. State v. Addison (1987), 40 Ohio App. 3d 7, 8-9; State v.
Roberts (1986), 33 Ohio App. 201, 202.

Former R.C.2929.51(A) was included in the statutory sentencing
scheme at the time of defendant's indictment. Because this
sentencing statute was in effect on the date of defendant's indictment
(pre-S.B.2), it is applicable to the court's determination here. State v:
Rush (1998), 83 Ohio St. 3d 53 (syllabus 2).

B. Conclusions of Law: R.C.2929.51(A)

1. The court's post-verdict jurisdiction to modify a sentence,
under former R.C.2929.51 (A), continues until the defendant
is admitted to a state correctional facility, pursuant to a
judgment entry of conviction and sentence that has been filed
with the clerk of courts.

2. Defendant has not been admitted to a state correctional facility
pursuant to a judgment entry of conviction and sentence that
has been filed with the clerk- of courts.

3. The court hasjurisdiction to modify defendant's sentence under
former R.C.2929.51 (A).

C. Grim. R. 32(C) Violation: Remedies
Case Law

Recent cases decided by the Ohio Supreme Court discuss the
jurisdiction of the trial court in affording a remedy to cure a Crim. R.
32(C) deficiency.

In the most recent case, State ex rel. Mitchell v. Smith (2008), 119
Ohio St. 3d 163, the petitioner filed an action in the Supreme Court
requesting habeas corpus on the ground that the trial court had failed
to enter a judgment entry of conviction and sentence which complied
with Crim. R. 32(C).
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Upon review, the court held that because a Crim. R. 32(C) violation
would not compel Mitchell's release from confinement, the writ could
not issue and the petition was dismissed.

However, in dictum, the court stated that, "the appropriate
remedy is resentencing," citing State ex rel. McAllister v. Smith
(2008), 119 Ohio St. 3d 163. (emphasis supplied)
The Mitchell case was decided on December 2, 2008.

In State ex re[. McCallister v. Smith (2008), 119 Ohio St. 3d 163,
the petitioner filed an action in the court of appeals seeking a writ of
habeas corpus to compel his release from incarceration, claiming that
his judgment entry of conviction and sentence was not ih compliance
with Crim. R. 32(C). The court of appeals dismissed the petition.

The Supreme Court affirmed the judgment of the court of appeals
on the ground that a Crim. R. 32(C) violationdoes not entitle the
habeas corpus petitioner to immediate release.

In dictum, the court went on to say that,

"McCallister cites no case in which a court has held that
a failure to comply with Crim. R. 32(C) entitles an inmate
to immediate release from prison; instead, the appropriate
remedy is resentencing instead of outright release."
(emphasis supplied) Id. at 915.

McCallister was decided on August 7, 2008.

In Dunn v. Smith (2008), 119 Ohio St. 3d 364, the Supreme Court
held that a pefition for habeas corpus would not be granted for a Crim.
R. 32(C) violation, since (1) the violation would not entitle the
petitioner to immediate release from confinement and (2) the
petitioner had "an adequate remedy at law by way of a motion in the
trial court requesting a revised sentencing entry." (emphasis
supplied) ld. at 365.

4



In dictum the court stated that if the trial court refused to provide an
entry in compliance with Crim. R. 32(C), the appropriate remedy
would be a petition for a writ of mandamus or procedendo. ld. The
court futther stated that "the appropriate remedy is correcting tfte
journal entry." Id. at 365-366. (emphasis supplied)

Dunn was decided on September 17, 2008.

In State ex rel Culgan v. Medina County Court of Common Pleas
(2008), 119 Ohio St. 3d 535, the Supreme Court reversed a judgment
of the court of appeals and issued writs of mandamus and
procedendo after the trial court denied the petitioner's motion to file a
revised sentencing entry, in accordance with Crim. R. 32 (C).

The court held that because Culgan had exhausted his legal
remedies and the trial court had a clear duty to act in accordance with
Culgan's request, the extraordinary writs were appropriate. Id, at
536-537.

Cul an was decided on June 24, 2008,

D. Crim. R. 32(C) Violation
Discussion

In McAllister and Mitchell, supra, the Supreme Court, in dictum,
stated that the appropriate remedy to cure a Crim. R. 32(C) violation is
.resentencing.°

In Dunn and Culgan, supra, the Supreme Court, in dictum, stated
that the appropriate remedy for a Crim. R. 32(C) violation is a"revised
judgment entry."

s



E. Conclusion of Law

The court finds that upon notice of a Crim. R. 32(C) viofation, the
trial court has a "clear duty" onlyto provide an amended sentencing
entry. The court finds aiso, that upon a showing of a Grim. R. 32(C)
violation, the trial court retains jurisdiction, under former R.C.
2929.51 (A), to resentence defendant.

HOLDINGS

1. The court holds that the post-verdict jurisdiction of the
trial court, under former R.C:2929.51(A) and the facts of this
matter, extends until defendant's admission to a state
correctional facility, pursuant to a judgment entry of conviction
and sentence that complies with Crim. R. 32(C).

2. Though defendant's sentence was announced in open court,
the court finds that no judgment entry of conviction and
sentence was filed with the clerk of courts. Thus, the court
holds that defendant has not been admifted to a state
correctional facility, pursuant to a lawful sentencing order, filed
with the clerk of courts, and hence, that the court has
jurisdiction to resentence defendant.

3. When a trial court issues a sentencing judgment entry that
fails to comply with Crim. R. 32(C), the only action required of
the trial court is to provide an amended sentencing entry that
complies with Crim. R. 32(C).

4. The Supreme Court has stated, in dicta, that appropriate
remedies to cure a Crim. R.32(C) defciency include a
"corrected journal entry" and "a resentencing."

5. The courtfinds that the Supreme Court understands the
difFerencebetween a"revised sentencing entry" and a

6
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"resentencing." The former requires only the redrafting of a
judgment. The latter requires a hearing and a new sentencing
entry. The court holds that either is an appropriate remedy
here.

6, The court holds further that upon notice of the Crim. R. 32(C)
violation, herein, the }urisdiction of the court includes the
preparation of a corrected sentencing entry or, in the court's
discretion, a resentencing.

VOL PAGE

cc: Pros.

Atty. Bradley

J8es M GlUCjeaJuq9e
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EXHIBIT C-3



LORAIN COUNTY COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

RON NABAKOWSKI, Clerk
JOURNALENTRY

James M Burge, Judge

Date 6124109 Case No. 93CR044489
94CR045368

STATE OF OHIO ANTHONY CILLO
Pialntitf PlalnliffsAtfomey

vS

NANCY SMITH JACK W. BRADLEY
Defendant DefendanYs Attorney

Upon consideration of the record and the law applicable thereto,
and the jury having been discharged, the court, pursuant to Ohio
Criminal Rule 29(C), enters a judgment of acquittal, sua sponte.

Defendant discharged.

Bond released.

VOL PAGE

cc. Pros. Cillo
Atty. Bradley
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FILED
Los;tkipi ^ '^•^^'I^":ITY

AUs q 1 lz Fff `Cjy

CLER\ Of C01"llON PLEAS
DOh'ALD J. ROrHCERY

STATE OF 0HI0,

Plaintiff

-vs-

.)rDs,,,^ llt^
Defendant

Attorney for Defendant

1

UDGHENT ENTRY OF CONYICTION ANll SENTQ7CE

a violation of O.R.C. 2'^- DI'OZ

b^ J'^-,l
after having^enter-e4-a---Q-f guilty to

a (̂  degreefelony/ or.

a violation of O.R.C. I a
tdL

c^^_degree felonylm^or-

^-'Dft2.

1, Defendant appeared in Court for sentencing
the following charge(s):

1.

a violation of O.R.C. a k^? E( degtee felony/m#stMEabor.

a violation of O.R.C.

5. ^'^d bu-"cLo^

-1
a violation of O.R.C.

COURT OF COHHON PLEAS
LORAIN COUNTY,.OHIO

Donald J. Rothgery, Clerk

^^ecl

21,DI D2_
1 --

degree felony/61Pdo%F=:sor.s

a_ &74_1 degree felony/mfsdzwi-xanor.

a violation of 0_R.C. a {1 degree felony/try444cmma9cs.

a violation of O.R.C.

©^`mi^ Gy^v

a violation of O.R.C. Z1 Di .I-L

7. 1 ^'PLp\-rs ,̂

a L^ ) ^Y degree felony/Rp;%b;^.

3,` degree felony/^r•
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a violation of C.R.C. a degreefelony/misdemeanor_

10.

a violation of C.R.C. a degree felony/misdemeanor.

il.

a violation of O.R.C. a degreefelony/misdemeanor.

12.

a violation of O.R.C. a degree felony/misdemeanor.

13.

a violation 6f O.R.C. a degree felony/misdemeanor.

14_

a violation of O.R.C. a degree felony/misdemeanor.

15:

a violation of O.R.C. a degree felony/misdemeanor.

16.

a violation of O.R.C. a degree felony/misdemeanor.

17.

a violation of O.R.C. a degree felony/misdemeanor.

18,

a violation of O.R.C. a degree felony/misdemeanor.

19.

a violation of O.R.C. a degreefelony/misdemeanor.

20,

a violation of O.R.C. a degree felony/misdemeanor.

21.

'"a: ;.:ofation of O.R.C. a degree felony/misdemeanor.
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22.

a violation of D.R.C. a degree felony/misdemeanor.

2. A pre-sentence Report and Investigation ver n^rdered and completed. A copy ^'7vas not
shown to the defense..

3. Defendant was present vith counsel in open court for sentencing
A stenograpber was present. Defendant's counsel and defendant vere afforded an
oppbrtunity to speak and present any information in mitigation of punishment, pursuant

to Criminal Rule 32(A)(1).

4. Upon consideration of all matters set forth by law it is the judgment of law and sentence
of the Court that defendant be sentenced to a term oE confinement of:

l. lo Z ^^rs r.;V. ,,^Vszt b4 .z.^,A-

in the (-- L 1 and pay fine of $ `- on Ct. I

2.

in the L L^y- and pay fine of $ on Ct. II

3.

4.

in the L L. ^ and pay,fine of $ "- on Ct. III

^^^-
in the L(-I and pay fine of S on Ct. IV

5
.,..---

in the ^ U1 and pay fine of S on Ct. V

6.

on Ct. VII
in the G and pay fine of $

B. ^ ^ .

in the L C L and pay fine of $ on Ct. VIII

^ i^^ \ .^^'^`""`^ ^^ 4^i
^l^ 1 ^Q"^•"^` I

in the and pay-fine of $ on Ct. IX



(a) Pay/a
$
$
$
$
$
$
$

(b) The"m
all pay

rosecutor.

mandat
- on Cou

on Coun
on Count
on Count

_ on Count
on Count X
on Count XX

y fine pursuant to
t II; $
V; $_
VIII; $
I; $
IV; $_

II; $

n4tory fine list^ in 5(a) shall be paid to the Clerk of Courts,
and' 25%'to -the

cY ttandatory drug
shall be disbur
507 in care of t
and 25X to the Lo
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ed by the Clerk
e Ohio State B
ain County P,

6. Defendant is ordered to pay the costs of prosecution

onary

omm o the
, nd th defenda is p ce
_ De dan is ordere

od inthethe Lorain County Jail.

is suspe
pro"tion/ror

first

f hecked) D enda shall be ommitt to the or n Count Correctional
Facili y an , therea er, be re sed the Adult o on Dep tm fo _ days
for e ectron moni oring.

/`, ,^
9. Defendant is entitled to a credit of /t'^^'days/ipursuant to R.C. 2967;191, to be applied

to his minimum and maximum sentences if confined

10. As a Specific condition of probation, the defendant is ordered to:
Obev all orders and di ct ns of the AdultjP2^bation Department..

e eva ation/counse
e amou t of $

ployment/kocational

expen
ees v

se.
thin

ake re
Seek and
No associa
Random urina`IZIîd at Defendant

Repay court appointed attorney
Fine and.costs to be paid within

Intensive Supervision Program.

O.R. . 2925.03( of $
o Count III; $ on
o Count VI; $ on

on Count IX; $
on Count %II;$
on Count XV; $
on Count XVIII; $

on Count XXI; $

ount VII;
on Count X

on Count XII}I;
on Count XV:

on Count XIX
on Count XXII.

ion of 0'.R.C. A25 ( other't}^anR.C. 24q5.03)
Court as follows:

'ard of Pharmacy, _T to
osecutor.

Han atory fines are HELD IN' A^EYANCE pending hearing

toe affidavit of indigency.



11. After expiration of the appellate process, all property not forfeited is hereby ordered
returned to the victim(s)/ovner(s) or sold at public auction with proceeds distributed

as provided by law.
Seized money/property in the custody

of the police department is ordered forfeited pursuant to Defendant's plea and may be
used ot sold by the agency with proceeds deposited into lav enforcement trust accounts
as follows: and 25% to the Prosecutor.

12. After expiration of the appellate process, all contraband and/or drugs are hereby
ordered destroyed by the law enforcement agency.

13 . Money not distributed pursuant to paragraph 5 is ordered distributed as follows:

ROy1y^BAKOWSUI.LOHAdiCOUNTY
CIZRK OFY1fE OOOH[ OF COMMDNPlEPS
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i-I LE D
:.i;^it ;iN COUN

209 APR 13 P 3: 29

CLERK OF ,r,J?9WACOUNTY COURT OF COMMON PLEAS
ROy raARAKOWSKi LORAIN COUNTY, OHIO

RON NABAKOWSKI, Clerk
JOURNAL ENTRY •_ /

James M Burge, Judgcjv

Date 4113/09 Case No. 94CR045372

STATE OF OHIO LORAIN COUNTY PROSECUTOR
Plaintiff Plalnti[FsAriorney

vs

JOSEPH LEE ALLEN K. RONALD BAILEY
Defendanl Defendant's Altorney

Upon motion of defendant, judgment of conviction and
sentence filed 8-4-94 vacated. Defendant referred to the Lorain
County Adult Parole Authority for presentence investigation and
repdrt. Bond reinstated at $50,000.00 cash.

OPINION

FACTS

EXHIBIT

1. Defendant has filed a motion for resentencing, claiming that his
judgment entry of conviction and sentence is contrary to Ohio

Crim. R. 32(C).
2. After a review of the Supreme Court's decision in State v. Baker

(2008), 119 Ohio St. 3d 197, the court makes the following legal
and factual findings:

(a) Pursuant to Crim. R. 32(C), a judgment entry of
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conviction and sentence must contain, inter alia, the
guilty plea, the jury verdict or the finding of the court
upon which the conviction is based.

(b) Defendant was convicted by a jury.
(c) Defendant's judgment entry of conviction and sentence

does not reflect that defendant was convicted by a jury.
(d) Defendant's judgment entry of.conviction is contrary to

Crim. R. 32(C) and is, therefote, contrary to law.
(e) A document that does not contain the provisions

mandated by Crim. R. 32(C), as construed in Baker,
supra, is not a judgment entry of conviction and
sentence.

(f) Defendant's status is that he has been found guilty by a
jury and the court has pronounced sentence; however,
the court has not entered a judgment of conviction and
sentence on the record of the clerk of courts.

THEISSUE

The issue for determination is what relief the trial court may grant

to defendant, in this case, upon a determination that his judgment
entry of conviction and sentence is not in compliance with Grim. R.
32(C).

THE LAW
A. Former R.C_2929.51

Former R.C.2929.51 (A), provided, in relevant part, as folldws:

°At any time... between the time of sentencing...and the

time at which an offender is delivered into the custody of

the institution in which he is to serve his sentence, when

a term of imprisonment for felony is imposed; the court

may suspend the sentence and place the offender on
probation pursuant to section 2951.02 of the Revised
Code..." (emphasis supplied)

PcC}el Yq6
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Under former R.C.2929.51, the jurisdiction of the trial court
continued until the defendant's delivery to a state institution. Thus,
under this statute, the trial court retained jurisdiction to reduce the
sentence, or to place the defendant on probation, until the defendant
was admitted to a state correctional facility to begin serving his
sentence. State v. Addison (1987), 40 Ohio App. 3d 7, 8-9; State v.
Roberts (1986), 33 Ohio App. 201, 202.

Former R.C.2929.51 (A) was included in the statutory sentencing
scheme at the time of defendant's indictment. Because this
sentencing statute was in effect on the date of defendant's indictment
(pre-S.B.2), it is applicable to the court's determination here. State v.
Rush (1998), 83 Ohio St. 3d 53 (syllabus 2).

B. Conclusions of Law: R.C.2929.51(A)

1. The court's post-verdict jurisdiction to modify a sentence,
under former R,C.2929.51(A), continues until the defendant
is admitted to a state correctional facility, pursuant to a
judgment entry of conviction and sentence that has been filed
with the clerk of courts.

2. Defendant has not been admitted to a state correctional facility
pursuant to a judgment entry of conviction and sentence that
has been filed with the clerk of courts.

3. The court has jurisdiction to modify defendant's sentence under
fo rm er R. C.2929. 51(A).

C. Crim. R. 32(C) Violation: Remedies
Case Law

Recent cases decided by the Ohio Supreme Court discuss the
jurisdiction of the trial court in affording a remedy to cure a Crim. R.
32(C) deficiency.
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In the most recent case, State ex rel. Mitchell v. Smith (2008), 119
Ohio St. 3d 163, the petitioner filed an action in the Supreme Court
requesting habeas corpus on the ground that the trial court had failed
to enter a judgment entry of conviction and sentence which complied
with Crim. R. 32(C).

Upon review, the court held that because a Grim. R. 32(C) violation
would not compel Mitchell's release from confinement, the writ could
not issue and the petition was dismissed.

However, in dictum, the court stated that, "the appropriate

remedy is resentencing," citing State ex ret. McAllister v. Smith
(2008), 119 Ohio St. 3d 163. (emphasis supplied)
The Mitchell case was decided on December 2, 2008.

In State ex rel. McCallister v. Smith (2008), 119 Ohio St. 3d 163,
the petitioner filed an action in the court of appeals seeking a writ of
habeas corpus to compel his release from incarceration, claiming that
his judgment entry of conviction and sentence was not in compliance
with Crim. R. 32(C). The court of appeals dismissed the petition.

The Supreme Court affirmed the judgment of the court of appeals
on the ground that a Crim. R. 32(C) violation does not entitle the
habeas corpus petitioner to immediate release.

in dictum, the court went on to say that,

"McCallister cites no case in which a court has held that
a failure to comply with Crim. R. 32(C) entitles an inmate
to immediate release from prison; instead, the appropriate
remedy is resentencing instead of outright release."
(emphasis supplied) Id, at 915.

McCallister was decided on August 7, 2008.

In Dunn v. Smith (2008), 119 Ohio St. 3d 364, the Supreme Court
held that a petition for habeas corpus would not be granted for a Crim,

1IIII^ II^I11811IQlfl UI II{II IIIIf 111111111 ^III ^II Ilf^ flll



R. 32(C) violation, since (1) the violation would not entitle the
petitioner to immediate release from confinement and (2) the
petitioner had "an adequate remedy at law by way of a motion in the
trial court requesfing a revised sentencing enfry." (emphasis

supplied) {d. at 365.

In dictum the court stated that if the trial court refused to provide an
entry in compliance with Crim. R. 32(C), the appropriate remedy
would be a petition for a writ of mandamus or procedendo. Id. The

court further stated that "the appropriate remedy is correcting the
journal entry." !d. at 365-366. (emphasis supplied)

Dunn was decided on September 17, 2008.

In State ex rel. Culgan v. Medina County Court of Common Pleas
(200B), 119 Ohio St. 3d 535, the Supreme Court reversed a judgment
of the court of appeals and issued writs of mandamus and
procedendo after the triai dourt denied the petitioner's motion to file a
revised sentencing entry, in accordance with Crim. R. 32 (C).

The court held that because Culgan had exhausted his legal
remedies and the trial court had a clear duty to act in accordance with
Culgan's request, the extraordinary writs were appropriate. Id. at
536-537.

Cul an was decided on_June 24, 2008.

D. Crim. R. 32(C) Violation
Discussion

In McAllister and Mitchell, suara the Supreme Court, in dictum,
stated that the appropriate remedy to cure a Crim, R. 32(C) violation is

"resentencing."

!n Dunn and Cuipan, supra, the Supreme Court, in dictum, stated
that the appropriate remedy for a Crim. R. 32(C) violation is a "revised
judgment entry.
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E. Conclusion of Law

The court finds that upon notice of a Crim. R. 32(C) violation, the
trial court has a "clear duty" ontyto provide an amended sentencing
entry. The court finds also, that upon a showing of a Crim. R. 32(C)
violation, the trial court retains jurisdiction, under former R.C.
2929.51(A), to resentence defendant.

HOLDINGS

1. The court holds that the post-verdict jurisdiction of the
trial court, under former R.C.2929.51(A) and the facts of this
matter, extends until defendant's admission to a state
correctional facility, pursuant to a judgment entry . of conviction
and sentence that complies with Crim. R. 32(C).

2: Though defendant's sentence was announced in open court,
the court finds that no judgment entry of conviction and
sentence was filed with the clerk of courts. Thus, the court
holds that defendant has not been admitted to a state
correctional facility, pursuant to a lawful sentencing order, filed
with the cierk of courts, and hence, that the court has •
jurisdiction to resentence defendant.

3. When a trial court issues a sentdncing judgment entry that
fails to comply with Crim. R. 32(C), the only action required of
the trial court is to provide an amended sentencing entry that
complies with Crim. R. 32(C).

4. The Supreme Court has stated, in dicta, that appropriate
remedies to cure a Crim. R.32(C) deficiency include a
"corrected journal entry" and "a resentencing."
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5. The court finds that the Supreme Court understands the
difference between a "revised sentencing entry" and a
"resentencing." The former requires only the redrafting of a
judgment. The iatter requires a hearing and a new sentencing
entry. The court holds that either is an appropriate remedy
here.

6. The court holds further that upon notice of the Crim. R. 32(C)
violation, herein, the jurisdiction of the court includes the
preparation of a corrected sentencing entry or, in the court's
discretion, a resentencing.

VOL PAGE

cc: Pros.
Atty. Bailey

M Burge, Ju 0 ge
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LORAIN COUNTY COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

RON NABAKOWSKI, Clerk
JOURNAL ENTRY

James M Burge, Judge

Date 6/24/09

STATE OF OHIO
Plaintiff

vs

Case No. 94CR044488
94CR045372

ANTHONY CILLO
Plaint7(Ps Morney

JOSEPH LEE ALLEN K. RONALD BAILEY
Defendant Defendant's Attomey

Uppn consideration of the record and the law applicable thereto,
and the jury having been discharged, the court, pursuant to Ohio
Criminal Rule 29(C), enters a judgment of acquiftal, sua sponte.

Defendant discharged.

Bond released.

VOL PAGE

cc: Pros. Cillo
Atty. Bailey
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EXHIBIT

The State of 0hio, o^

County of Lorain. ) SS:

IN THE COURT OF COMNON PLEAS

THE STATE OF OHIO,
Plaintiff;. No. 93CR044488/94CR045372

vs
JOSEPH L. ALLEN,

THE STATE OF OHIO,
t•fflain iP No. 93CR044489/94CR045368

NANCY L. SMITH,
Defendant.

vs.

COMPLETE TRANSCRIPT OF PROCEEDINGS

WEDNESDAY, JUNE 24, 2009

APPEARANCES:

Appearing on behalf of the State of Ohio:

Lorain County Prosecutor's Office,

rosecutor;George Koury,lAssistant CCounty PPo by

Appearing on behalf of the Defendant, Joseph Allen:

K. Ronald Bailey, Esq.;

Appearing on behalf of the Defendant, Nancy Smith:

Jack W. Bradley, Esq.
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The State of Ohio,

County of Lorain. ) SS:

IN THE COURT OF COIIlvON PLEAS

THE STATE OF OHIO,
Plaintiff;

vs.
JOSEPH L. ALLEN,

THE STATE OF OHIO,
Plaintiff;

vs.
NANCY L. SMITH,

Defendant.

No. 93CR044488/94CR045372

No. 93CR044489/94CR045368

)

COMPLETE TRANSCRIPT OF PROCEEDINGS

WEDNESDAY, JUNE 24, 2009

BE IT REMEMBERED, that on Wednesday, the 24th day of

June, 2009, being one of the regular days of the April

term of said court, before the Honorable James M. Burge,

the pre'siding Judge of said court, the above-captioned

cause came on for hearing.

***
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1
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MORNING SESSION, WEDNESDAY, JCNE 24, 2009

THE COURT: The record should reflect that we're

convened today in the matter of the State of Ohio versus

Nancy Smith, that would be Case Number 94CR045368, and, as

well, State of Ohio versus Joseph Lee Allen, which is Case

Number 94CR045372. We're here pursuant to a prior hearing

wherein the Court vacated the sentence imposed upon each

defendant, being a vacation of the judgment entry of

conviction and sentence. The matter was appealed to the

Ninth District Court of Appeals. The Ninth District Court

of :A.ppeals, in each case, ruled that the Court had the

authority to vacate the sentence and the judgment entry of

conviction.

When I first commenced my review of these

matters, the object of the exercise was for the Court to

determine what would be an appropriate sentence. The

Court gave a presumption of validity to the original

sentence, but thought that it would be prudent, if I were

to consider a resentencing, to know as much about the case

as did my predecessor when this sentence was imposed, so I

decided to review the file. In that regard I read the

transcript of the trial, paying close attention to the

testimony of the complaining witnesses in this case, but,

as well, reviewing the balance of the testiinony. In

addition, I was able to review evidence that had been
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furnished to the defense during the course of the trial,

which consisted of tape recordings of pretrial interviews

with the complaining witnesses in the case.

Before I commence that analysis, I want to make

clear for the record that each detective, each law

enforcement officer who investigated this case, is a

personal friend of mine, and for each of them I have the

highest degree of respect.

The matter was prosecuted by the Lorain County

Prosecutor`s Office, and by an assistant with whom I did

battle for over 20 years. In reviewing his presentation

of the case, it was clear to me that his motive was to do

the best he could for the State of Ohio and for these

witnesses who testified. He took advantage of every break

he could get, as did the defense, as do all lawyers who

are worthy to walk into a courtroom. I don't think in the

course of my law practice I ever received a ruling from a

Court favorable to me that I failed to accept, and that is

all the assistant prosecutor did.

I think we should be mindful that this case was

commenced in 1993 and it was tried in 1994, and it was

done under the circumstances that existed at that time, in

terms of interviewing witnesses as best they could, and

the presentation of the case. The advantage that this

Court has is that I'm able to review the case with eyes

24
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that have had an additional 16 years of experience, both

in trying cases such as this and, as well, reviewing the

applicable law that has applied over the years.

In 1994, testimony of witnesses of tender age

could be presented to a jury either by having the witness

on the stand or by not having the witness on the stand

under certain circumstances, and under the authority of

Evidence Rule 807. As a result of that, a great deal of

the testimony presented consisted of out-of-court

statements made by the child witnesses in this case, but

presented by others. Evidence Rule 807 allowed other

witnesses to testify on out-of-court statements by

children if the trial court found that those out-of-court

statements being brought

circumstantial guarantee

Subsequently,

versus Brigano, that's

to court carried with them a

of trustworthiness.

however,

cited at

Westlaw 5349214, this case was

in the case of Gaston

2000 Westlaw -- 2004

decided at approximately

the same time that this case was

2004, and in Gaston, the Federal

being tried, November of

District Court for the

Northern District -- or, for the Southern District of

Ohio, ruled that essentially Evidence Rule 807 obviated

the defendant's right to confront the witnesses against

them. Given that ruling, this Court cannot find that the

testimony of witnesses besides the children, as to the
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children's out-of-court statements, would be admissible

under any reasonable theory.

Reviewing the statements, the Court does not find

that these statements would have been admissible under

Evidence Rule 803, which would be statements made for the

purpose of diagnosis and treatment, or Evidence Rule 804,

which I believe is, if I can recall it, it should be the

excited utterance exception; hence, that if Gaston is the

law and this case has not been reversed, then that

testimony should not have been admissible, and would not

be admissible in a retrial.

In addition, the Court, having spent countless

hours listening to the interview tapes of the children,

and taking extensive notes and evaluating these

interviews, the Court would find, upon review, that the

pretrial interviews, though the part,ies were doing their

best -- and I'm talking capable social workers, capable

and honest detectives and parents -- even though all doing

their best to seek justice for these children, caused

these interviews to be conducted in such a way that, this

Court, at least, would find the interview process so

suggestive that the children's in-court testimony would be

inadmissible.

The Court also paid close attention to the

in-court testimony of the witnesses and the manner in

23
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which it was presented, and find that -- I find that the

elicitation of that testimony, and the limitation on

counsel with respect to its -- their opportunity to

prepare for cross-examination, even in light of the fact

that the counsel were not prepared for cross-examination,

would have rendered the testimony not credible.

In addition, I reviewed the disputes over the

evidence that occurred during trial, especially the late

delivery of the tapes of the pretrial interviews. The

Court finds that the tapes of these pretrial interviews

should have been presented to the defense for

transcription and cross-examination -- for transcription

for the purpose of cross-examination, but for an even

higher purpose. Each one of these pretrial statements

could have been presented on behalf of the defense as

exculpatory evidence. It would not have to have been used

simply to refresh a witness's recollection, or to cross-

examine a witness with respect to a prior statement.

These pretrial interviews could have been presented as

substantive evidence, because they are part -- not only

because they are exculpatory, but because they are a part

of the overall police report, which a defendant may

present in his own defense as substantive evidence; that

is, evidence offered to prove a fact, not simply to

refresh recollection, or to confront a witness with a

22
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prior inconsistent statement.

The Court also reviewed other evidence that was

furnished to the defense but not presented at trial, which

included attendance records at the -- at the preschool

that these children attended.

Now, under the case of the City of Cleveland

versus Trzbuckowski -- that's a 1999 case -- pursuant to

that case, the Supreme Court ruled that once it's been

determined that the judgment entry of conviction and

sentence is vacated, or if there is no final appealable

order, the trial court can review any ruling that's been

made up to that point, and Trzbuckowski was cited by the

Ninth District Court of Appeals and remanded this matter

back, as well as State ex rel. Hansen versus Reed.

Trzbuckowski was cited for that authority by the Ninth

District, as well as State ex rel. Hansen versus Reed,

found at 63 Ohio St., it should be 3d, 597 599.

So that's what this Court is going to do.

And again, I don't believe that there was a human

being in that courtroom in 1994 that was not there to do

the best for his client, both defense counsel and counsel

for the State of Ohio. Notwithstanding that, I have

absolutely no confidence that these verdicts are correct,

and therefore -- I hope I'm getting these cases right --

in Case Number 9 -- in the case of State of Ohio versus
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Joseph Lee Allen, Case Number 94CR045372, and in the case

of Nancy Lee Smith, and I believe that is Case Number

94CR045368 --

MR. BRADLEY: Judge, she has two case numbers.

THE COURT: Didn't this go to trial under one

case number, though?

MR. BRADLEY: I think both case numbers we went

to trial on, Judge; I think, also, 93CR044489.

THE COURT: Let me -- thank you, Attorney

Bradley. Let me be overly cautious here, and I will

recite all case numbers. I believe the State of Ohio

versus Nancy Smith should be 93CR044489, and 94CR045368.

The State of Ohio versus Joseph Lee Allen should be

94CR045372, and 94CR044488. That covers all case numbers,

although my impression was that these matters were

consolidated only under two case numbers.

Nevertheless, the Court has absolutely no

confidence that these verdicts are a correct statement,

and pursuant to Criminal Rule 29(C), the Court will sua

sponte, the jury having been discharged, enter a judgment

of acquittal on behalf of the Defendant Smith and the

Defendant Allen, and this matter has an end.

The defendants are each discharged, and their

bonds will be ordered released.

Attorney Koury.
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MR. KOURY: Your Honor, on behalf of the State,

we'd object to the ruling of the Court and its finding.

THE COURT: Thank you, Attorney Koury. The State

of Ohio's objections have been noted.

We're in recess.

(Recess had.)

* .1, *

THE COURT: Okay. I wanted to correct one thing

I said in the State of Ohio versus Nancy Smith and State

of Ohio versus Joseph Allen. What I should have said is

that the evidence would not be admissible under Evidence

Rule 807, because essentially that evidence rule has been

declared unconstitutional, nor do I find that the evidence

would have been admissible -- I was correct -- under

either 803(4), statements for purposes of medical

diagnosis and treatment, because they were not -- or,

under Evidence Rule 803(3) -- excuse me, Evidence Rule

803(2), excited utterance, because I find that the

statements that were related through the testimony of the

children's parents would not be excited utterances, but

rather statements made during the course of a discussion.

And they would not be admissible under Evidence

Rule 804, because the declarants were not unavailable, and

they were found at the time to be competent to testify by

21
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23

24
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the Court:

That would conclude it.

*^*

(Hearing concluded.)

25
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C E R T I F I C A T E

The State of Ohio, )

) SS:

County of Lorain.

I, Tracy L. Williams, nka Tracy L. Reiman, Official

Court Reporter in the Court of Common Pleas, Lorain

County, Ohio, duly appointed therein, do hereby certify

that this is a correct transcript of the proceedings in

this case.

I further certify that this is a complete

transcript of the testimony.

IN WITNESS WHEREOF, I have subscribed my name this

30thday of June, 2009.

Tracy L. Williams, nka

Tracy L. Reiman, RPR

Official Court Reporter

Lorain County, Ohio

My Commission expires July 27, 2009
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Ohio Rules Of Criminal Procedure

Ohio Crim. R. 32 (2010)

Review Court Orders which may amend this Rule.

Rule 32::Sentence

(A) Imposition of sentence.

Sentence shall be imposed without unnecessary delay. Pending sentence, the court may commit the defendant or

continue ovalter the bail. At the timebf imposing sentence, the court shall do all of the following:

(1) Afford counsel an opportunity to speak on behalf of the defendant and address the defendant personally and ask
if he or she wishes to make a statement in his or her own behalf or present any information in mitigation of punishment.

(2) Afford the prosecuting attomey an opportunity to speak;

(3) Afford the victim the rights provided by law;

(4) In serious offenses, state its statutory findings and give reasons supporting those findings, if appropriate.

(B) Notification of right to appeal.

(1) After imposing sentence in a serious offense that has gone to trial, the court shall advise the defendant that the

defendant has a right to appeal the conviction.

(2) After imposing sentence in a serious offense, the com-t shall advise the defendant of the defendant's right,

where applicable, to appeal or to seek leave to appeal the sentence imposed.

(3) If a rigbt to appeal or a right to seek leave to appeal applies under division (B)(1) or (B)(2) of this mle, the

court shall also advise the defendant of all of the following:

(a) That if the defendant is unable to pay the cost of an appeal, the defendant has the right to appeal without

payinent;
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(b) That if the defendant is unable to obtain counsel for an appeal, counsel will be appointed without cost;

(c) That if the defendant is unable to pay the costs of documents necessary to an appeal, the documents will be

provided without cost;

(d) That the defendant has a right to have a notice of appeal timely filed on his or her behalf.

Upon defendant's request, the court shall forthwith appoint counsel forappeal.

(C) Judgment.

A judgment of conviction shall set forth the plea, the verdict, or findings, upon which each conviction is based, and
the sentence. Multiple judgments of conviction may be addressed in one judgment entry. If the defendant is found not
guilty or for any other reason is entitled to be discharged, the court shall render judgment accordingly. The judge shall
sign the judgment and the clerk shall enter it on the journal. A judgment is effective only when entered on the j ournal

by the clerk.

I3ISTORY: Amended, eff 7-1-92; 7-1-98; 7-1-04; 7-1-09.

NOTES:

Staff Notes

7-1-04 AMENDMENT

Rule 32(A) Imposition of sentence.

Criminal Rule 32(A) was amended to confonn with the Supreme Court of Ohio's decision in State v. Comer,99

Ohio St. 3d 463, 2003-Ohio 4165. The Comer decision mandates that a trial court must make specific statutory findings

and the reasons supporting those findings when a trial court, in serious offenses, imposes consecutive sentences or

nonminimum sentences on a first offender pursuant to R.C. 2929.14(B), 2929.14(E)(4) and 2929.19(B)(2). Crim. R.

32(A)was modified to ensure there was no discrepancy in the criminal rules and the Court's holding in Comer.

7-1-98 AMENDMENT

RULE 32 SENTENCE

The 1998 amendment to Crim. R. 32 was made in light of changes in Ohio's scheme of victim's rights as well as the

changes in the criminal law of Ohio effective July 1, 1996. Crim. R. 32(A) was amended to reflect the requirements of

section 2929.19 of the Revised Code that both prosecutor and the victim, if present, be provided an oppor[unity to speak

prior to the sentence being imposed. The victim provisions are intended as an acknowledgment of, rather than a
substitution for, victim rights provided for by the Constitution of Ohio or by statute. (No additional right to notice

beyond that created by Chapter 2930 of the Revised Code is intended.)

What was formerly division (A)(2), notification of right to appeal, became division (B), and was amended to reflect
that a defendant should be informed, if applicable, of his or her right to appeal or to seek leave to the appeal certain

sentences pursuant to section 2953.08 of the Revised Code whether the sentence was the resrdt of a conviction or a plea.

In the event of a right to appeal or seek leave to appeal a sentence or in the event of conviction, the court must advise
the defendant of the applicable rights to appeal without payment, to have appointed counsel, to have documents
pravided without cost, and to have notice of appeal timely filed as provided under the previous rule.

Cross-References to Related Statutes
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RAYMOND J. EWERS, JUDGE I
JOURNALENTRY

Respondent

Benson Davis petitioned this Court for a writ of mandamus to compel Judge

Ewers of the Lorain County Common Pleas Court to resentence him. Judge .Ewers

moved to dismiss. Because this Court concludes that Mr. Davis's sentencing entry was

final and appealable, this Court dismisses the complaint.

Background

According to the complaint, in 1994, Mr. Davis was tried by a jury for the offense

of aggravated murder. Following the jury trial, the trial court judge who preceded Judge

Ewers sentenced Mr. Davis to life in prison. He appealed, and this Court affirmed the

trial court's judgment. State v. Davis, 9th Dist. No. 94CA005989, 1996 WL 121998

(Mar, 20, 1996). The trial court denied his motion for a new trial, and this Court affirmed

that decision. State v. Davis, 9th Dist. No, 98CA007062, 1999 WL 194473 (Mar. 31,

1999).

A decade later, Mr. Davis moved to be resentenced. He argued that his original

sentencing entry failed to comply with Rule 32(C) of the Ohio Rules of Criminal

Procedure. After briefing by the parties, Judge Ewers issued a nunc pro tunc entry to add

that the fmding of guilt was made by a jury.
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Mr. Davis then filed his petition for writ of mandamus in this Court. He has

argued that his 1994 sentencing entry is not final and appealable and, pursuant to State ex

rel. Culgan v. Medina County Court of Common Pleas, 119 Ohio St.3d 535, 2008-Ohio-

4609, the #rial court is required to issue a new judgment that complies with Rule 32(C).

Analysis

"For a writ of mandamus to issue, a relator must demonstrate that (1) the relator

has a clear legal right to the relief prayed for, (2) respondent is under a corresponding

clear legal duty to perform the requested acts, and (3) relator has no plain and adequate

legal remedy," State ex rel. Serv. Emp. InternatL Union, Dist. 925 v. State Emp.

Relations Bd., 81 Ohio St.3d 173, 176 (1998). Because this Court concludes that the

1994 sentencing entry was fttxal and appealable, Mr. Davis cannot demonstrate that he

has a clear legal right to the relief prayed for.

After reviewing the 1994 sentencing entry, and the Ohio Supreme CoUrt's most

recent decision on this question, this Court eoneludes that the sentencing entry was a final

and appealable judgment under Rule 32(C) and State v. Baker, 119 Ohio St.3d 197, 2008-

Ohio-3330, syllabus. Acoording to Baker, a "judgment of conviction is a final appealable

order under R.C. 2505.02 when it sets forth (1) the guilty plea, the jury verdict, or the

finding of the court upon which the conviction is based; (2) the sentence; (3) the

signature of the judge; and (4) entry on the journal by the clerk of court,"

The entry at issue in this case stated that "Defendant appeared in Court for

sentencing after having been found guilty of the following charges: Count 1:

Aggravated Murder. ..." This case is almost identical to a recent case in which the Ohio

Supreme Court held that "ft]he judge was not required to add language that the court
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found the defendant guilty of the offenses after a bench trial; that additional language

would have been superfluous." State ex rel. Barr v. Sutula, 2010-Ohio-3213, ¶2. The

language that appeared in Mr. Barr's sentencing entry -`tbe court found the defendant

guilty of robbery" - is similar to the language used in Mr. Davis' sentencing entry. If

adding "bench trial" would have been superfluous in Mr. Barr's sentencing entry, this

Court must reach the same result in this case.

Ultimately, the question before us involves the interplay among Rule 32(C),

Baker, and State ex reL Culgan v. Medina County Court of Common Pleas, 119 Ohio

St.3d 535, 2008-Ohio-4609. In Culgan, the Ohio Supreme Court held that Mr. Culgan's

sentencing entry was not final and appealable. Mr. Culgan's sentencing "entry merely

mentions that Culgan `has been convicted' of the specifted offenses and declares his

sentence for the convictions." Id at ¶2. The Supreme Court concluded that the

"sentencing entry did not constitute a final appealable order because it did not contain a

guilty plea, a jury verdict, or the finding of the court upon which Culgan's convictions

were based." Id, at ¶10. The Court took this language directly from the Baker syllabus,

and Baker interpreted Rule 32(C) to require this information in order for a sentencing

entry to be final and appealable.

Earlier this month, however, the Supreme Court considered different language in a

sentencing entry and reached a different result. In State ex rel. Barr v. Sutula, Slip

Opinion No. 2010-Ohio-3213, the Court considered an appeal from the denial of a writ of

mandamus. Mr. Barr petitioned the Eighth District Court of Appeals for a writ of

mandamus to order the triai court judge to resentence him. Id. at ¶1. After quoting the

requirements set forth in Baker, the Supreme Court reviewed the sentencing entry. In
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Mr. Barr's sentencing entry, the trial court wrote that "the court found the defendant

guilty of robbery ...." Id. at ¶2. The Supreme Court concluded that the sentencing

entry "sufficiently set forth the findings upon which Barr's bench conviction is based."

7d

The Eighth District quoted more of the sentencing entry in its decision, but the

additional quoted language did not reflect that the conviction followed a bench trial.

Nevertheless, the Supreme Court concluded that the "judge was not required to add

language that the court found the defendant guilty of the offenses after a bench trial; that

additional language would have been superfluous: " Id at ¶2.

A strict reading of Baker would not suggest that the trial court's f"mding of guilt

following a bench trial would be superfluous. The Court described four ways a defendant

can be convicted of a criminal offense:

A defendant may plead guilty either at the arraignment or after withdrawing
an initial plea of not guilty or eiot guiity by reason of insanity. A defendant
may enter a plea of no contest and be convicted upon a finding of guilt by
the court. A defendant may be found guilty based upon a jury verdict. A
defendant also may be found guilty by the court after a bench trial. Any one
of these events leads to a sentence.

Baker at ¶12. Baker conciuded its analysis this way: "Simply stated, a defendant is

entitled to appeal an order that sets forth the manner of conviction and the sentence." Id.

at ¶18. This Court, and' othets, read this conclusion, coupled with the syllabus, as

creating a requirement that the "manner of conviction" - one of the ways a defendant can

be convicted of a criniinal offense - be included in the sentencing entry in order for it to

be final and appealable. Following Barr, this Court must conclude that the precise

°manner of conviction" need not be included.
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Of the four ways a defendant can be convicted, there are two that require the trial

court to make the finding of guilt - a no contest plea and a bench trial. Baker at ¶12. Mr.

Barr's sentencing entry stated that "the court found the defendant guilty of robhery. ..

Barr at ¶2. The Supreme Court's recitation of the sentencing entry did not indicate

whether the trial court found the defendant guilty after he entered a no contest plea or

after a bench trial. Although Baker would seem to require this manner of conviction to

be included in the journal entry, Barr concludes that this "additional language would

have been superfluous." Id. at 2.

This Court can only conclude that Barr has clarified what Baker required.

According to Barr, a sentencing entry is sufficient to satisfy the fnst Baker requirement if

it sets forth the trial court's fmding of guilt, without reference to the manner of

conviction. This is the only logical explanation for the Supreme Court's conclusion that

including the manner of conviction in the sentencing entry "would have been

superfluous." It is also consistent with inuch of the discussion in Baker, except for the

last sentence of its analysis.

Accordingly, this Court concludes that Mr. Davis's 1994 sentencing entry was

fmal and appealable. Mr. Davis cannot demonstrate that he has a clear legal right to the

relief requested. The complaint is dism.i.ssed.
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Costs taxed to Mr. Davis. The clerk of courts is hereby directed to serve upon all

parties not in default notice of this judgment and its date of entry upon the journal. See

Civ.R. 58(B).

Judge

Concur:
Whitmore, J.
Moore, J.
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