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INTRODUCTION

T‘he trial judge in this case, Respondent James M. Burge, granted judgments of acquittal to
two defendants—Nancy Smith and Joseph Allen—vears after their convicti.ons_ became final on
direct review. [n doing so, Judge Burge disregarded the well-established principle “that the Ohio
Constitution does not grant to a court of common pleas jurisdiction to reviev&-f é prior mandate of
~a court of appeals.” State ex rel. Cordray v. Marshall, 123 Ohio St. 3d.229, 2009-Ohio-4986,
932 (internal quotations and citation omitted).

A jury convicted Smith and Allen of numerous sex offenses involving children in 1994.
The frial court imposed a 30- to 90-year prison teﬁn on Smith, and a life term on Allen.! The
Ninth District affirmed the two convictions in 1996, and this Court denied review.

In 2008, Smith filed a motion for resentencing, arguing that her 1994 judgment entry did
not comply with Crim. R. 32(C). Shortly thereafter, Allen filed a similar motiqn. Judge
Burge—who inherited the cases upon the retirement of his predecessor—entertained the motions.
Although the defendants’ entries set forth the jury’s verdict, the trial court’s sentence, and the
original trial judge’s signature, Judge Burge concluded that the entries were defective under Rule
32(C) because they did not indicate that the verdicts were found “by a jury.” Judge Burge then
determined that he had jurisdiction over the case because no final appealable order had ever been
entered. He thereafter issued sua sponte judgments of acquittal to both Smith and Allen.

Attorney General Richard Cordray and Lorain County Prosecuting Attorney Dennis Will
promptly sought a writ of prohibition in the Ninth District, asserting that Judge Burge had no

jurisdiction to issue the acquittals, A divided panel denied relief. The majority found that the

! Technically there is only one trial court in this case. For the sake of clarity, however, Relators
use the term “trial court” to refer to the common pleas court that oversaw Smith and Allen’s
1994 criminal proceedings; to identify the 2009 proceedings now under review, Relators refer to
Judge Burge by name.



original sentencing entries were not final appealable orders, and that Judge Burge retained
jurisdiction to revisit any non-final rulings entered by his predecessor. See State ex rel. Cordray
v. Burge (9th Dist.}, Nos. 09CA9723, 09CA9724, 2010-Chio-3009, 20 (“App. Op.”). In
dissent, Judge Carr concluded that Judge Burge’s actions were unlawful because they
“constituted a review of [the Ninth District’s] prior mandate.” Id. at 7 48.

- The dissent was exactly right. Judge Burge lacked jurisdiction to enter the j_udgments of
acquittal for two reasons.

First, both sentehcing entries satisfy Rule 32(C). They “set[] forth the jury verdict, the
sentence, the judge’s signature, and the entry on the journal by the clerk of courts.” State ex rel.
Agosto v. Cuyahoga Court of _Common Pleas, 119 Ohio St. 3d 366, 2008-Ohio-4607, q 9.
Although Judge Burge criticized the entries for not specifying that the verdicts were found “by a
ju:ryg” “that additional language would have been super_ﬂuous.’; State ex rel. Barr v. Sutula,
2010-Ohio-3213, 9 2. No one disputes that a jury convicted Smith and Allen, and that the
sentencing entries properly recite the jury’s verdict.

Second, even if the sentencing entries deviate from Rule 32(C), “the appropriate remedy is
correct[ion] [of] the j'ournal entry.” Dunn v. Smith, 119 Ohio St. 3d 364, 2008-Ohio-4565, 9 10;
accord State ex rel. Alicea v. Krichbaum, 2010-0hio-3234, € 2. The original trial_ judge’s failure
to note “jury” on the defendants’ sentencing entries was, at most, a “clerical error”—*a mistake
or omisSion,_ mechanical in nature and apparent on the record, which does not involve a legal
decision.or judgmeﬁt.” State ex rel. Cruzado v. Zaleski, 111 Ohio St. 3d 353, 2006-Ohio-5795,
9 19 (citation omitted). In such cases, trial courts retain jurisdiction to do one thing—issue a

“nunc pro tunc entry” correcting the record. Id. .



Only two possible outcomes exist in this case: either (1) Judge Burge 1‘14ad no jurisdiction
dver Smith and Allen’s criminal matter because the sentencing entries were valid final orderé
under Rule 32(C); or (2) Judge Burge had limited jﬁrisdiction to issue a nunc pro tunc order
correcting a clerical error in those entries. But under no circumstances did Judge Burge have
jﬁrisdiction to do what he did—revisit the merits of the criminal case and issue judgmeﬁts of
acquittal. That conduct invades the exclusive province of the Ohio appellate courts. The .Ninth
District should have found that Judge Burge lacked jurisdiction to entertain Smith and Allen’s
motions for resentencing. This Court should now reverse.

STATEMENT OF THE CASE AND FACTS

In 1993, a Lorain County grand jury indicted Nancy Smith for numerous sex offenses
involying children. App. Op. 3. The folliowing year, the grand jury indicted Joseph Allen for
offenses ‘involving the same children. 7d. The case proceeded to trial in 1994, and the jury
returned guilty verdicts for both defendants. /d. The trial court imposed a 30- to 90-year
sentence on Smith, and a life sentence on Allen. Id.

The trial court then issued two judgment entries. For Smith, the entry read: *“Defendant
appeared in Court for sentencing after having been found guilty to the following charge(s):
1. Gross Sexual Imposition, 2. Attempted Rape, 3. Rape, 4. Complicity to Rape, 5. Complicity to
Rape, 6. Gross Sexual I_rnposition.” Judgment Entry of Conviction and Sentence, State v. Smith
(Lorain C.P. Aug. 4, 1994), Nos. 94CR0444489, 94CR045368 (citations and offense degrees
omitted), attached as Ex. C;l. (Snﬁth filed a motion for a new trial or judgment of acquittal,
which the fria] court denied. App. Op. §3.)

For Allen, the entry read: “Defendant appeared in Court for sentencing after having been
found guilty to the following charge(s): 1. Rape, 2. Rape w/ Force, 3. Rape w/ Force, 4. Rape w/

Force, 5. Felonious Sexual Penetration, 6. Felonious Sexual Penetration w/ Force, 7. Felonious



Sexual Penetration w/ Force, 8. Gross Sexual Imposition.” Judgment Entry of Conviction aﬁd
Sentence, State v. Allen (Loraiﬁ C.P. Aug. 4, 1994), No. 94CR045372 (citations and offense
degrees omitted), attached as Ex. D-1.

The Ninth District affirmed both convictions on direct appeal. In Stafe v. Smith (9th Dist.
1996), No. 95CA6070, 1996 Ohio App. Lexis 241, the appellate court found no error in the trial
court’s decision to admit out-of-court statements by the child victims against Smith, id. at *20-
26, and it held that the State-’s evidence was sufficiént to sustain Smith’s convictions, id. at *29-
38. In State v. Allen (9th Dist. 1996), No. 94CA5944, 1996 Ohio App. Lexis 385, the Ninth
District similarly concluded that the trial couft properly admitted several out-of-court statements
by the abused.children, id. at *7-9, and that the State’s evidence was sufficient to sustain Alien’s
convictions, id. at *11-16. | |

This Court denied discretionary review over both cases. See State v. Smith (1996), 76 Ohio
St. 3d 1419; State v. Allen (1996), 76 Ohio St. 3d 1409.

In 2008, Smith filed a motion for resentencing, claiming that her sentencing entry failed to
corﬁply with Crim. R. 32(C). App. Op. 5. Allen filed a similar motion in 2009. Id. The cases
were assigned to Judge Burge. Judge Burge concluded that Smith’s sentencing entry did not
conform to Rule 32(C) because it “does not reﬂect that defendant was convicted by a jury.”
Slip. Op., at 1, State v. Smith (Lorain C.P. Feb. 13, 2009), Nos. 93CR44489, 94CR45368,
attached as Ex. C-2. He then held that the remedy for a Rule 32(C) violation is either “a

corrected sentencing entry, or, in the court’s discretion, a resentencing.” Id. at 7. Judge Burge

2 No dispute exists on whether Smith and Allen received jury trials. The daily journal entries are
rife with “jury trial” notations, and the Ninth District’s opinions on direct review observed that
Smith and Allen received jury trials. See Smirh, 1996 Ohio App. Lexis 241, at *3; Allen, 1996
Ohio App. Lexis 385, at *3. ' '



issued an identical opinion in Allen’s case. See Slip Op., State v. Allen (Lorain C.P. Apr. 13,
2009), No. 94CR45372, attached as Ex. D-2.

Judge Burge then, on his bwn accord, entered judgments of acquittal for both Smith and
Allen. See Judgment, State v. Smith (Lorain C.P. June 24, 2009), Nos. 93CR44489, 94CR45368,
attached as Ex. C-3; Judgment, State v. Allen (Lorain C.P. June 24, 2009), No. 94CR45372,
attached as Ex. D-3. In direct contravention of the Ninth District’s earlier opinions, Judge Burge
determined that the trial court had erred in admitting the out-of-court Statements of the child
victims, and further stated that he had “absolutely no confidence that these verdicts are correct.””
Hr’g Tr. at 5-8 (June 24, 2009), attached as Ex. E Judge Burge also ordered the State to remove
Smith and Allen’s sexual offender designations.

Attorney General Richard Cordray and Lorain County Prosecuting Attorney Dennis Will
sought a ‘writ of prohibition in the Ninth District, seeking to vacate Judge Burge’s judgments of
acquittal, The Ninth District found that Judge Burge had jurisdiction to entertain Smith and
Allen’s motions for resentencing because their initial sentencing entries did not comply with
Rule 32(C) and, thus, were non-final orders. App. Op. §20. Because “a trial court may
reconsider an interlocutory order at any time before final judgment,” the appellate court held that
Judge Burge acted within the scope of his authority. /d. §25. Judge Carr dissented, concluding
that Judge Burge'acted in contravention of the Ninth District’s prior mandate. /d. ¥ 49.

The Ninth District nevertheless granted the writ of prohibition and vacated Judge Burge’s

judgment of acquittal for Allen. The court observed that Allen (unlike Smith) never filed a

motion for judginent of acquittal after the jury’s 1994 verdict, and that Judge Burge lacked

? Judge Burge also exceeded his authority under Crim.ﬂ R. 29 by considering evidence that was
never presented to the jury in 1994.



authority to grant a non-existent motion. Jd. §930-32. The Ninth District left the manner of
Allen’s resentencing up to Judge Burge. Id. 35.

Attorney General Cordfay and Prosecutor Will filed a timely appeal as of right. Both
Smith and_ Allen were released pending the outcome of this proceeding.

ARGUMENT

To obtain a writ of prohibition, relators must establish that “(1) Judge [Burge] was about to
exercise judicial or quasi-judicial power, (2) the exercise of that power was unauthorized by law,
and (3) d'eﬁying the writ would result in injury for which no other adeQuate remedy existed in the
ordinary course of law.” Marshall, 2009-Ohio-4986, at §25. As to the first prong, it is
“uncontroverted” that Judge Burge exercised judicial power in vacating Smith and Allen’s
convictions. Id. “For the remaining requirements, if a lower court patently and unamBiguously
lacks jurisdiction to proceed in a cause, prohibition will issue to prevent any future unauthorized
exercise of jurisdiction and to correct the results of prior jurisdictionally unauthorized actions.”
Id. 9 26 (internal quotations, alteration, and citation omitted).

This case therefore turns on whether Judge Burge “patently and unambiguously lacked
jurisdiction” to ‘entertain Smith and Allen’s motions for resentencing and vacate their
convictions. Id. He lacked such jurisdiction for two reasons.

Relators® Proposition of Law No. 1:

Crim. R. 32(C) requires the judgment of conviction to recite the finding, but noi the
manner, of the defendant’s conviction.

Judge Burge found that no valid judgment of conviction existed in either Smith or Allen’s
criminal case. Therefore, Judge Burge asserted jurisdiction to resentence, and acquit, the two
defendants. That ruling rests on a mistaken premise. The original sentencing entries in 1994

were nof deficient. Rather, they were final appealable orders under Rule 32(C). Because the



Ninth District affirmed those orders on appeal in 1996, Judge Burge l_acked jurisdiction to revisit
them in 2009. See Marshall, 2009-Ohio-4986, at § 32.

Under Crim, R. 32(C), a trial court’s judgment of conviction must contain “the plea, the
verdict, or findings, upon which each conviction is based, and the sentence.” The rule further
ciirects the judge to “sign the judgment™ and the clerk to “enter it on the joui’nal.” Id. In State v.
~ Baker, 119 Ohio St. 3d 197, 2008-Ohio-3330, this Court discussed the requirements for a Rule
32(C) entry: The order must “set{] forth (1) the guilty plea; the jury verdict, or the finding of the
court upon which the conviction is based; (2) :the sentence; (3) the signature of the judge; and
(4) the entry on the joumél by the clerk of court.” Id. at syl. A sentencing judgment is final and
appealable when all four requirements are met. Id.

In this case, Smith and Allen’s sentencing entries satisfy the four Baker elements. With
respect to the first element, .each entry accurately recites the jury verdict—that is, the jrury’s
“ouilty” findings on each count of the indictment. See Ex. C-1 (Smith); Ex. D-1 (Allen). The
entries also list the defendants’ s'entences; they were signed by -the judge, and they were
journalized by the clerk. |

The inquiry should end there. But édditiénal lénguage from Baker has created confusion.
After listing the four elements of a Rule 32(C) entry, tﬁe Court remarked: “Simply stated, a
defendant is entitled to appeal an order that sets forth the manner of conviction.” 2008-Ohio-
3330, at | 18 (emphasis added). If this language from Baker is read strictly, the sentencing
entries here do not satisfy Rule 32(C). They indicate only that the defendants “ha[d] been found
guilty” of the various offenses; 't]ztley do not say that the verdicts were issued “by a jury.” See Ex.

C-1 (Smith); Ex. D-1 (Allen). Judge Burge adopted that formulation below: “Defendant’s



judgment entry of ponviction and sentence does not reflect that defendant was convicted by a
~ jury...andis, therefore, contrary to law.” See Ex. C-2, p.1 (Smith); Ex. D-2, p.2 (Allen).

But this Court’s recent decision in Barr indicates otherwise—that the manner of conviction
need not be listed in a Rule 32(C) entry. In Barr, the defendant was convicted of robbery in a
bench trial. The trial court’s judgment entry stated only that “the court found the defendant
- guilty of robbery.” 2010-Ohio-3213, at § 2. That notation did not conclusively fix the manner of
the defendant’s conviction: It did not specify (1) whether the defendant had “enter[ed] a plea of
no contest” and was “conviptéd upon a finding of guilt by the court”; or (2) whether the
defendant was instead “found guilty by the court after a bench trial.” Baker, 2008-Ohio-3330, at
T12.

| The Barr Court nevertheless found no Rule 32(C) error: “The judge was not required to
add language that the court found the defendant guilty of the offenses after é bench trial; that
additional language would have been superfluous.” Barr, 2010-Ohio—3213, at § 2. In other
words, this Court did not enforce the language from Baker suggesting that a Rule 32(C)
judgment entry must identify the precise mannér of the defendant’s conviction.

The Ninth District has already recognized Barr’s clarifying force. In State ex rel. Davis v.
Fwers (9th Dist. Aug. 9, 2010), No. 10CA9828, slip oia. (attached as Ex. E), the court reviewed a
senténcing entry identical to those at issuc here. A jury convicted the defendant of aggravated
murder, and the trial court issued the following entry: “Defendant appeared in Court for
sentencing after having beeﬁ found guilty of the following charges: Count 1: Aggravated
Murder.” Id at 2. More than a decade after his conviction became final, the defendant moved
for resentencing, claiming that his original judgment entry violated Rule 32(C) because it did not

specify that he had been convicted “by a jury.”



The Ninth District disagreed: “According to Barr, a sentencing entry is sufficient to satisfy
the first Baker requirement if it sets forth the trial court’s finding of guilt, without reference to
the manner of conviction.” Id. at 5. As the céu;t observed, “[t]Ms is the only logical exp]anat.ion
for the Supreme Court’s conciusioﬁ that including the manner of conviction in the sentencing
entry ‘Wbuld have been superfluous.” Id.

The same result must hold here. Baker states that the judgment of conviction must set forth
“the jury verdict” to satisfy Rule 32(C). 2008-Ohio-3330, at syl. Both entries in this case meet
that requirement; they accurately recite the verdicts for Smith and Allen. And Barr confirms that
these orders were final and appealable in 1994, notwithstanding their omission of a “jury trial”
notation. In all, because no Rule 32(C) error occurred, Judge Burge lacked jurisdiction to
entertain ‘Smith and Allen’s motions for resentencing on that ground.

Relators’ Proposition of Law No. I1:

To cure a deficient sentencing entry under Crim R. 32(C), the trial court’s limited
Jurisdiction allows it only to issue a corrected nunc pro tunc judgment entry.

Even if Smith and Allen’s sentencing entries did not comply with Rule 32(C), Judge Burge
exceeded the scopé of his authority to remedy the error. He wrongly reopened the merits of the
underlying criminal case (even though it had been affirmed on direct appealj. When faced with a
deficient Rule 32(C) sentencing entry, trial courts have limited jurisdiction to perform only one
task—issue a corrected nunc pro tunc judgment entry.

“|TJhe Ohio Constitution does not grant to a court of common pleas juriédiction to review a
prior mandate of a court of appeals.” Marshall, 2009-Ohio-4986, at § 32 (internal quotations and
citation omitted). “This .doctrine 18 necessary to ensure consistency of results in a case, to avoid

endless litigation by settling the issues, and to preserve the structure of superior and inferior



courts as designed by the Ohio Constitution.” Id. § 27 (quoting Hopkins v. Dyer, 104 Ohio St. 3d
461, 2004-Ohio-6769,  15).

This rule “is subject fo two exceptions under which the trial court retains continuing
jurisdiction,” Cruéado, 2006-Ohio-5795, at § 19. “First, a trial court is authorized to correct a
void sentence.” Id. “Second, a trial court can correct clerical errors in judgment.” Id.

“[A] sentence is void” when “it does not contain a statutorily mandated term.” fd. at ¥ 20
(quoting State v. Jordan, 104 Ohio St. 3d 21, 2004-Ohio-6085, 123). A void sentence “is a mere
nullity and the parties are in the same position as if there had been no judgment.” State v. Bezak,
114 Ohio St. 3d 94, 2007-Ohio-3250, at 4 12. By the same token, a void sentencing judgment
“do[es] not conétitute [a] final appealable order[].” State ex rel. Carnail v. McCormick, 2010-
Ohio-2671, § 36. The “sentence must be vacated” and the case returned “to the trial court for
resenten@ing,” notwithstanding any appellate proceedings that might have occurred. Cruzado,
2006-Ohio-5793, at § 21 (quoting Jordan, 2004-Ohio-6085, at § 27).

By contrast, a clerical error in the judgment “refers to a mistake or omission, mechanical in
nature and apparent on the record, which does not involve a legal decision or judgment.” Id. at
9 19 (citation omitted). In suc;h_ instances, the trial court retains limited jurisdiction *to correct
clerical errors in judgment entries so that the recofd speaks thek truth.” Zd. Such “nunc pro tunc
entries are limited in proper use to reflecting what thé: court actuaily decided, not what the court
might or should have decided.” Id. (citation omitted).

This Court .easily distinguishes between a void sentence and a clerical error. A trial court
pronounces a void sentence when it fails to include a statutorily required term. See, e.g., State v.
Boswell, 121 Ohio St. 3d 575, 2009-Ohio-1577, 48 (“[Slentences that fail to impose a

mandatory term of postrelease control are void.”). A clerical mistake is a scrivener’s error. No

10



dispute exists on the validity of the trial court’s judgment, but some error occurred in the
journalization of that judgment. See, e.g., Jacks v. Adamson (1897), 56 Ohio St. 397 (*The
failure of the clerk of the court to enter the decree of conﬁrmaﬁon on the minutes of the court is
not fatal .fo the purchaser’s title, where it appears that such decree, in fact, was ordered by the
court.”).

Any Rule 32(C) deﬁci.ency in Smith and Allen’s sentencing entries was “clerical” in
nature. No dispute exists on the validity of their criminal sentences; the trial court had
jurisdiction to impose the sentences in 1994, and the sentences contain all the statutorily required
terms. Rather, the only purported deficiency is the trial court’s fsilure to indicate on the entries
that Smith and Al'l.en had been found guilty “by a jury.” That oversight was “mechanical in

EERE

nature,” “‘apparent on.the record,” and “does not involve a legal decision or judgment.”
Cruzado, 2006-Ohio-5795, at {19 (citation omitted). Judge Burge therefore had limited
jurisdiction “to correct [the] clerica} error|] in []the judgment entries so that the record speaks the
truth,” but nothing else. /d. -.

This Court’s recent opinion in Alicea confirms that conclusion. A criminal defendant
claimed that his sentencing entry violated Rule 32(C) and sought a writ of mandamus to compel
the trial court “to hold a new sentencing hearing.” 2010-Ohio-3234, at § 1. This Court denied
relief “for two separate reasons.” Id. 2. First, it confirmed that “the remedy for failure to
comply with Crim. R. 32(C) is a revised sentencing entry rather than a new hearing.” Id.
(emphasis added); accord Dunn, 2008-Ohio-4565, at § 10 (holding that “the appropriate remedy™

for “a trial court’s failure to comply with Crim. R. 32(C) . . . is correcting the journal entry™).

Second, the Alicea Court found that the defendant was not even entitled to a revised entry

11



because his original “sentencing entry fully complied with Crim. R. 32(C).” 2010-Ohio-3234, at
q2.

Put simply, even if there was Rule 32(C) error in Smith and Allen’s sentencing entries, the
mistake was clerical. Judge Burge had limited jurisdiction to issue revised nunc pro tunc
sentencing entries to correct the error. The Ninth District’s 1996 judgment affirming Smith and
Allen’s convictions deprived him of jurisdiction to take any other action. Because Judge Burge
plainly and unambiguously lacked authority to resentence or acquit Smith and Allen, Relators are

entitled to a writ of prohibition.

12



CONCLUSION

For these reasons, Relators respectfully ask this Court to reverse the Ninth District’s

decision below and issue a writ of prohibition ordering Judge Burge to vacate Smith’s judgment

of acquittal and deny the motions for resentencing.
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, i
STAT’E OF OHIO .. 35 F QWT}ISGQWTéaF APPEALS
Yt LORAIN s‘“g@ﬂ@%}I‘I—IHIDICIAL DISTRICT
COUNTY OF LORATN } o

_ 700 BN 29 %3 b 23!
" ||STATE EX REL. comm‘y S Moo 09CA009723

3;'3?{; - 09CADOYT24
Relatm§ . ,
v ch APPELLATE DISTRICT |
FOURMBTBNTRY |
THE HONORARLE JAMBS M.
BURGE

Respondent

#9111 Relators, Chio -Aﬁ;amey General Richard Cordray and Lorais County
Prosecutor Dez}nis Wili,_ peﬂtitmed. this Court for a writ of prohibition to vacate
as’:t;uitt‘als px:éamd by Raépéndent', Judge Eames M. Burge. Judge Burge angwered, and
| rmoved to dismiss for faiiure io state 2 cfaim upon which relief cant be granmted.
| | | Backgruuxzd

{‘iIZ} A}though the quﬂations befors ﬁus Cou:ft mvolve decisions mada b}f Judge
Burgﬂ in 2909 ﬂae undeﬂmg Cases streish bac:k to ﬁ&e eadly 19963 A brief review of
' zhat higtory is necessary 10 &naiyza ’Ehes& cases.

{U3r 111 2993 Nanrzy S]:mﬂl was tndictad by the Lorain Couslty Grand Jury for
rumerous sex oﬁanses mvolvmg ckulfiren. The following yeat, J oseph Allen was
indiuted for TumeTous sex effenses involviag the same child victims. The two ﬁere
fried togsth»r in i994 In Augusi 19%4 the _;m*y remmed eoilty verdicts on the chargf:s

11 The trial courl sentenced ‘hoth Aﬂem and Smith on Ahgust 4, 1994; Allen was sentencecl
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o life in prison. axxd szth rﬁcened 2 sentence of 30 to 90 years in prison. On Augwst
| 18, 1994, 'S:g;ith ~ and n:uly Smith — _ﬁle& a motion for new sl or judmmt/ of

"~ -ilacquittal; the trial comrt denied this motion mFabmary 1995,

{*ﬂd} Both Aﬂﬁa and Smith appealed their convictions to this Court, This Cimm;
|raffimed their convictions in 1996, and the Supreme. Court declined review in both
; {1{5} Many yeags passc:d ami in 20{}8 Smﬁh filed 2 motion for mse::aiancmg in
the trial om;trt She argued ﬁzaﬁ har 1994 Judgmeat of cﬂmwtmn was nct final benause it
did not comply wzth Cnm;i%t 32({3) ln eariy 2{)09 Judae Bﬁxge Leld a hearing to
consider whcﬂlcx he should enter 2 c;:r;reeted Jom'ﬁai entry or hold a new santanmng
hearmg Shortly aﬁer ﬂ:s,at heaxmg Alien filad 3 motmn for resentencing, also argmng
| {ithat bis judgment of mnvicﬁaa was aot ﬁxxal Judge Eurgf; cmemd orders m each case
i concludmg that he couié azﬂxcz anter ] aomcted efder or resentencc the dcfen&ant |
After the . State’s attempted appeals of t‘hose erdars were dismlssed Judge Busge
sc}zeduled a status confereace

{‘ﬁﬁ} At the Jm:e :2(}09 s!:atus confsrence, .Tudge Burge otally granted CrimR.
g 29(0} ‘motions fer azqmttal for A]Ien and Snnth He laier reduced those orders to
- wmtmw amd they Ware fileci Ths State has appea]f:d tbcse orders and those appeals are
' pesndmg befnre this Court in sep&rate cases. Raiators subsequently filed these
prohibition aﬁhons askmg 'this Cauxt 1o order Eudge Burefe to vacate bis judgments of

{|acquital. :
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{'[7} ffudge Burge filed answers Iﬂ both, cases along with motions o file the

answets instanter, which we ngw graot. In h:es answers, Jadge Burga asked this Cazzrt o

Jidismiss the f:amplaints for faﬁwfe to state a cfaim upaxz which relief can be gra:ﬁed.,
| Iudgc Burge aiso meﬂ;ed for ;udgmezat on the plmé:mgs, p:emg&ug campert:sng 1esponses
E from the partzes Fer his part, Iuc}ge Buzge aa'cued that he inadvertently labelsd his
meﬁmls as motions fcr Judgmant on thc p}caelmgs rather than CW R. 12(13)(6} reotions.

. Relators respondsﬁ that hé claazly ssugbt rehef pu:rsunm te Civ.R. 12((3} ami he should

'be keld to the mlstaiie he mada in ins mot:ons We neeé not resolve this guestion,

however, becaﬂse Indgc Burge 8 answers also sough‘{ ;ilsmxssal pm‘suant to CivR.

12(B)(6)-

{8} T;:; d;s;mss a campimnt pursmmt to CwR. 12(B)6), it must appeas B

heyond doubt ﬁ:om the compiamt, aﬁ:ex 331 factml a}legatmns are pfemmﬁd tma a;nd all

reasonable mfewncas are made in fa‘vor cf ﬂ:te Raiams, that Relators can pmve 1o set

?

of facts warﬁmtmg rehef sz‘e ex rei Eehler . Sumfa Judge (1995), 74 Oino §t.3d

H33, 34,

Wnt nf Prohlbman
{1[9} chr thm Com:t to issue a wnt c&' prehlbmon, Relators must establish that:

(1} the }udga is about. te exm:cxse jilﬂl(‘.lﬂl power (2) the exercxse of that power is

Nlunauthorized by law, and (‘3) tha deniat of the wnt W:tll result in injury for which no

'_ other adsquaie remedy e};;sts State ex vel Jones v. Garfield Bis. Mun, Cowt (1997), 77

th St'3d 447, 248,
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{1}1&} Tudge Burge has exeroised judicial poweg — he has ordered acyuivals for

Aboth Ailen and Smith. Relators have recognized this, and rely on State ex rel. Cordray

v. Marshail, 123 C:ihm 8t.3d 229, 2009-Ohio-4936, to support thezr claims for a writ of ﬂ
P!ﬂhlb’ihém Becanse this case is critical to Relators” clatms, we begin our analysis with
Marshaﬂ | |
' Szate axrel, {;‘.’orefrzxyv Mafs?mli

{1]11} In Mars}zaif ﬁm Ghm Supreme Cea}:t considered an issue szmﬂar to the .
tma befcn'a us. In ﬁze underiymg C»HSE, the dﬁ-‘sfenéant Rawims shot a.nd kﬂled 3 man
who was havmg an affa:lr wzt}; his wife. ié a:t 11 2. Rawlms wasg chaxged with
aggmvated murder ami cmmcted ;:f I;:wtdffr with a guﬂ spamﬁcahon, he was sentenced
10 15 years 10 i}fﬁ Id Tj:xc comt of appeals aﬁrmed Ici at 3. It specaﬁcally rejectod
Rawhzzs’ c&aim zhat ’che tr:tal wuxt EIIBd“b}f faﬂmg to mstmct the jmy on & lesser‘

mc}a:tdad effensﬁ Id.

4123 Several ye&rs later, Raw}ms mqved for rehef from 3uﬁgman't Id. at 9§ 4. ',
His motion. xsassd ’rhe same ;un'}r mstmcuon olajms that had been, xej iected in hs direct

appeal 1d. Iudge Marshall, who }}a,é; not pzwdecl over Rawlms mal hield 2 hearing on

{]the mofion. Id at ¥ 5. Durmg the hea:rmg Eudge Marshail orally granted the motion

vacating the conwcrﬁon, acccpted Rawling’ piea to the lesser offense of voluntary
maa‘islaﬁghter sentenced im:a to ten years in. prison, aud granted him judicial release Td.

Judge Maxshall a];so said at the hcarmg that he ‘wauld make a finding that the jucry’s

‘ve,rdzz:t was auamsf the W&ight of tha ewdencc and that ﬁm fury should have been
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mstmcted ot vaiuzzetary mmnsleughter. IEL Todge Maxshall I:aier reduced his oral

{istatements o \nmimg; b hmitad the joumal entry to ‘fhe Jury instruction 153115 id. et b

s

{013}, Shortly after Tudge Marshall’s emiries’ were filed, the Ohio Atiorney
Geperal petiﬁcﬁed the eourt of appeals for a writ of prolibition to cainpel Tudge
' Marshall to vacate 1115 cnmes ﬁaat vasated the ant,mal cenv:acﬁen and convicted Rawlins

 |lof the lesger at‘fense ld a.t 1[ 7. ‘I“i;e {:om’t of appsals granted the petition, casm:ludmg :

rhat Iu&gez Ms;rshaﬂ laclceé Juﬂsdwuon to gxant the CivR. &0 motion. 14. at™ 10, The
L a S Ohm Supreme Court then wnszdereci thc dzract appeal from that {miﬂr

- | {"{{14} Ths Court begfm 1'-{3 analyszs by s&ﬁmg out the same test we neted above,
Id. at 25 Tt noted that 1t was ‘ﬁmcontmv&rteﬁ that J‘u&g& Marghall exazclsed judicial
Tipower in the nnﬂerlymg erimmai casa ’z?y vacatmg Rawlms’s rourder conv:wﬁon and
|Ireleasing h1m :Ercém prasan Id ‘I‘he; Court wrcfmued that, for “the remaining
reglll‘emﬁnts’ ‘[z]f a lower court paienﬂy and unamblgucusiy lacks jurisdiction to
proceed in 8 cm:ss, ?rohlbl‘{m}l ¥k ok wﬂl 18‘5118 1o prevam B0y fu’mn:e uﬁauthorized

exercise of }unsdactmn and ic narrﬁ:(:t the results of prior }uﬁsdlctmna}iy unauihonzed

actions,’ The dispesmve issus 13 whei:her Judge Marshali patently and unambio*ueusly

_ ' o lflacked Junsdicnon to vacate Raw}ms 8, mur&er conviction and release hinn fmm prison.”
; 11d, at % 26 (ca,tailon amitted)

{{{15} The Sup:eme Con:q't then mnmdered the law of the case doctrine. Id. at '1[-

21, The Caurt raoogmzed fnat, absem extf:aoxdmary circumstances, such as an




H : " Joumnal Bxiry, C.A. Nos. 03CAGO9T23
) : . ) : 090AB09724
" Page 6 of 20

‘ :iﬂte:rvaniug‘ dénisioﬁ'}iy the Supreme -Ccmrt, g mferior court has Do dism'e:ﬁan to

- |idisregard the maﬁﬁate cfa s&pemr couxt in a prior appﬁa} in the same case. Id. The

decision of the rawewmg court in & case remaing the law of that case on the Jegal
i quﬁsuons for ali subsaquem pz:ocaeémgs at both the tﬁai and appellate Jevels. 1. st T
a 28. Althcmgh the Supremf: Court recegmzed that s 13131 oourt has jurisdiction to
| censader post;udgmant motmm, it held that thfs Ohio Constitution does not vraxzt acourt
[(of common pleas ju;:isd:w{i(m to review a pner manéai:e of 4 court of appeals. Id. at |
_ 51 .?:2 ’Ihe Court cxmcinded tha“i & wnt of prchlhmnn is an approprisie mncdy o
prment S mal conri: fmm pmwexi_mg eforrtxary t{} ﬁle man&aie of the court af appea}s
Id. at 32, It speczﬂcally hsld ﬁzai “Iu&g.e Mazsha}l’s exermse of jm:asdictmn to gragt
o _thB wotion on the same grounés ﬁxat had been prwmusly rq;acted on appaai in the same
¢ase ‘was umuthonzcd Mursqver,. tlns_ lack o§ ﬁ jlmsd:lctim was patent and
mamblguons 1d awzﬁ a . o |
{‘1[16} Rf:lators Ieiv so]ely on Marsha!i to support their cla;tm for a writ of
prohibzﬁen But the un&aﬂymg facts of ihese easEs dlffer in ofe s:tgmﬁcam rﬁspaut
o CnmR 32((3) and Fmal Orﬂerg |

{ﬁ{l?} ”Ihe 1.:rxal court sentancad Allan and Smrrh in 1994. Both semencing
ordcrs failed to ctamply Wl‘th CrimR. 32(C), a point the Stafe conceded at a heating |
| before Jm:{ge Bm'cre. Baeausc the cxésrs did noi comply with Crim R. 32{C), the orders

Were nct ﬁﬁal ’Ih:s Caurt has held 'that a tnal com’t can reconsider its earlier decisions

il where it }zad not yct ﬂ:xzared:a final, appaaia?:gleorder pursuant to Crim R 32(C). Ses,

s
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o.g., State v Basﬁi&' Ninth Dist,Nos. 07CA009199, 07CAD09209, 2008-Okio-957.
|See, also, Pitts v. szza Depi‘. of Transp. (1931) 67 Ohio 5t.24 378,379 n.1.

{ﬂT 18} Because the mal ceu:t had not em:ezeé ﬁnai apgeslﬁble orders for mﬂzer
Allen or Sm;th these cases fall outside the analysis aﬁd hoidmg in Marshall. if the tt:al

ccmrt s 1994 }ﬁdgmﬁﬂfs of conwatzon had bf:en final, then 'thsse cage Woufid fail Squarely

- ,w*ﬁbm the reasomnv of Mwshgll - the 1’1‘131 court could peither remnsﬁ.er fts final

orders nor dxsragatd the murt of appea}s man:ia};e Clearly, Iudge Burge’s orders
| : dlsrcgardcc{ ﬂ'ns Cmn*t’s mandates m Ailen asad Sml’sh’s direct appeals. Marshalf
suggests that I&dge Burge could not dlsrega:rd thzs Cﬂurt"s mandate, We conchuds,
based on the facts of these cases, & daﬁerent a:aswar is aompeiled by State ex rel. szgan
e Medzm Czy Cour: :)f Camman P.stﬁ 119 Ohm St 34 535, 2()68~0}m~46£)9

| {1[19} In C'uigan ttze {}hm Supreme Cow:t granted Cﬂlgan s petitions for writs of’
o mandﬁmus aﬂd proccdcnda te arder Iudge Cuiher to issue a s&ntancmg order in
comphance W:L&l Crm R 32((‘3) 50 thai Culgan would have a final appealable order. Id.
at " 9-11. The Court concludeei that hlS ﬁxst sente:ncmg eniry, whmh d:ld not comply
- mth CnmR 32({3), was “amappea!able » Id zt 4 9. The Coutt ordered the teisk conxt
Judge o enter a nEW. seﬂimmng order that comphed with CrinaR. 32C) 0 that Caigan
_ would have a final appealabla ordar. 1d. .at b 11. The Supreme Court made no mendion
: Df the :fac:t that Culgan had a]ready takea an appeal and that this Cour’t, on his direct
a,ppeal had 1ssue>d ﬂ:ﬁ maadaie Instead the Suprea:ne Court comlﬁdad that his mitial

seatencing emtxy Was nonappea}abie and that he was enuﬂed to a final, appealable order.

L e
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in the mstant case because the mﬂ:m} sentencing entries were, sccording to Culgan,
' nanappe&]ﬂblﬁ, ﬁus Cc:rnrt’s pnm* decisions did pot prevent Imiga Burge fom entering |
arders that coruply with CrimR. 32(C).

{420} 1o Allen lamé st.i"éfs casés; ihﬁ indgments of conviction did not comply
i CrimR. 32(Cy, sorthe ‘triaa cont aeﬂa recapsider its non-final orders, 10 the extent
it bad the authonty to dca SO, Aacerﬁmgly, we m‘c examine whether the trial cowt had
the mnthenty to enfer ;udgments of acqum‘ai puersuant to Cnm,R.. 2HC).

o Crim.}l, 29{(:) Motion for Acquittal |

{1}21} Iuﬁge iﬁwg& entare;l orders m bo%h Aﬁe:n and Smttﬁ‘s cases granng
1 Cr:m.R,, 29{@) mt)tmns for ac:p:aital We musi dete:rmma wheihez Iudge Burge had
_}Imsdmﬂeﬂ,ta eﬁter ﬂaase orders A3 noted 63:(‘116:: zt is mgmﬁaan‘h fhat only Smiﬂz made

-ir‘\

a Cnm,R 29({3) motm fez acqmttal , .

{422} Crim. R. 29(6‘) Whmh tms not bcen amt:nded since it was adopted In 1973,
provades that a 1f a Jury :rstumﬂ 8 verdwt of gnﬂty, “a mauom fox J‘udgmﬁnt of aoqmttai
limey bemade or renawad W;Lthm fourteen days after ’rhe jury is dzscharged or within such
_ “ﬁnﬂmr t;me as ﬂw court Il'l‘ay ﬁx damna ﬂla fwrteen ciay pem}& a vefdm; of guilty i s
returned, tha couxi may on such mwttcm set amd& the verdict and enter fudgment of
_ acc;mttal # The Rule claa:rly 11m3ts the ﬁma fcr ﬁhng a CrimR. 29({3} motion to 14 days
after the jury is d&scha:fged The t::iai cmm c:an e};:tend that fime only before the

expiration of tha 14 day. penod A mal cout’s mteﬂocutary order denying the

{1 defondant’ 5 mo’saon fer acqimxal at the: close of ihe state’s case or at the close of all of

wFaT e




}msm C.&. Wog 03CABDSTZ3
- HAODYTAY
Page of20

ithe ev rxdmce cannot be: i‘%ﬁﬁﬁidér‘d upless the defendant renews the motion pursuant to
leim®R. 29{0) Sfaig v _Ros.v 184 Obio App.3d 174 2009-Ohio-3561, 7 12.

43y Rass i% cntzr.al to owr analysxs ’{ha quesm}tz in Ross was whether i:hf: ma}
pourt “can reconsider it3 mmai dexial of a timely postmistrial moiaon fl‘ir af:qmﬁal > Ed.
In Ress, this ert rﬁvwwe& Ca?i‘rsie v, United Smres (1996), 517 U.3. 416

{ﬁpé} Carlste ana[yzed Fedcra] Cﬂimnal Rl&e 29(@), Whmh is identical to
| Cnm}’i 29(C), ex m::pt fhat the i:me hrmt fm‘ ﬁimg the pestverdmt motion far acqmﬁai s

|iseven days Caﬂ:sle movad fa: amgmtta] one &ay ba}*ond the sevon days permitied bjy

 {iRule 29{0) Id_ at 418 Tbe trial aeuxt mltmlly df:msd the mﬁhaﬂ,, but, at santmcmg,
T Treconszdercd &nd granted the matwn for aaqmttal Id I‘ha United States Suprame
Court beld that tha mai eom*t “had o auﬁxonty to g,rant peﬁtﬁmer 5 motion for
' _ludgment of acqmﬁai ﬁied one day {mtszde tha time Iimﬂ 'presonbed by Rule 29(¢).” id
‘lf at 433. ftwas tba untlmehﬂess of rhe motmn that depnved ﬂ'.le trial court cf 3unsdwtmn

' to cons1dex it, nct its mmal dﬂmal of ﬁle m(}aon .

{ﬁ[}ﬁ} Aﬁar Iewswmg Carlisfe, thzs Ccmrt i:tl Ross :ecog;uzed thai 8 tnﬁli coust
may reconsxder a.n mteriﬁcutory order at any t:ma before ﬁnaj Judgment Ross at 94 24-
Ross mada a tmaeiy motmn pumlant “Eo C-I}In R 29(()), tha trial court initially deme&
thar motion. Id at ‘,] 25 ’I‘h:us Couﬂ he}ei that tha mﬂal demal of that rnotion was an
interfocutory order, Whmh the ju&gs VES fcee to tecopsidex up mtai the entry of a final
3u&gmmt Id. The Ross couxt cﬁncludad that the {rial cowt hed au"{honty, pucsuant to

JiCeim R 29((3)? 0 acquﬁ Rﬁss of the charges agamst hml 1d.
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{826} Hamg xefvzewai these key d.aczsmns, WE ngwW cm:sidar Allen and Smith’s
CE588 sap&raiely, begmmgmﬂi Smith’s case.

N ancy Smiith
{9273 Allen and Smﬂh were tried tageﬁm but :epfesemed by dsze.rent counsel.
Aftex the jury retua-nad m vcrdacts, the mal couri sentenced both Allen and Srith.
' I‘hexa is no disputs that the tzai aou*:t 5 se:}atemmg orders did not comply wiith Crim R,
32(C) and, ﬁ:;afefare, ihe mal court’ arn:im Were ﬂst final pursuant o Stczte v, Bakef
11119 Ohio 8t.3d 197, zons-oma-asso sod Crzm R.32(0)- |
{'{;28} Snnth ﬁl&é a tzmely CIHTLR 29(0} mauen fm: acqmttai Whmh T.hﬂ trial
Teourt. demed Ifﬁzw tnal couft"‘s 1994 semcﬁcmg emy had been final, then its erdcz
dcnymg Sm’ch’s Cmn R 29((3) 11191:10!1 Wouid aiso have been fioal. Bul fhe trial court
did not ex;te:r a ﬁmﬂ erder ﬂm:t comp11ed with CmnR BE{C) Because the judgment of
conviction was not ﬁnal the mal caurt }md guthotity to reconsider its mierlﬂcutoxy
{iorders, msludmg s Qi‘dﬁi‘ danymg thc Cn:m.R 29(0) m*:mon for aoquittal. Th:s is
: preczsely What Judcrs Burge d1d . .

{1[29} Judge Buxge xemgmmdj a.nd ihe S‘ta‘ta agresd, that tha 1994 judgment of
co:mcmn was not ﬁnal Hs mrhally conm&exed mfo optmns jssue a corrected eni:cy
or a:f:sem‘.ance Srmth He mumately chose a ﬂm'd aptian —to rscnnsxde: the eatlier
denial of Stmth’s i;mely Cmn R 29(6) motion. Based on Boker, Culgan, aid Ross,
ndgf: Barge had thle;“ aumamy to reconsider the mtarlocutory order and to grant the

timely ﬁiﬁd Crim. R 29((3) motmn Accordmgly, we conciude fhat Judge Burge did not
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patenily and mbigﬁonsiy lack jurisdiction fo act ami therefore, Relators are not
entitled to é. writ of ﬁ@@iﬁé’ﬁ for the order Tudge Burge entered rémeﬁ fo Naney
Smith, | - |

| Joseph Allen

{1}38} ‘I’he'f;zs one éiéi}iﬁcant difference between the cases of Smith and Aﬁm
that requires a d:{ffemnt resuli a3 it relates o Itzdge Burge’s order in Allen’s case. It is
méxsputcd that thr: tmai cﬁ*art’s 1994 sanr”ma was not fmal and that Aikm did not filea
{lmotion for acqm‘tal puxsuam: 10 {:mn R 29{(;‘} Jﬁdg& Burge’s ordsr shaﬂenged in this
action, howc*wer, pufportad © gram- Allm 8 Cmn.R 29{{:) m@twn, a motion be never

ma&e

:
nEL e Ty
e 1 x -4

{{[31} Becauae t}ae tmsi cexm ﬁﬁcd to, entex a fmal ordex in Allen’s case, Judse
urﬁe hﬂd jtmsdmtwn to reconmder mteﬂocumry orders and to enter a final order. But
- Judge Burge d’{d not have Ju:risdlctmn to grsnt mohons that wege D0t ‘before the cowt.
Ailen d:& not fﬂﬁ a Cmn R. 29 ({3} mmo:a for acquattal gither umely or unnmely
Crim R. 29(C) dees not auiﬁeme the mal court to sua spﬂnte grant reliefs the defenéant
st act t:meiy ta mﬁmﬁze ﬂze trial comrt e cens;dar this remedy. Allen invoked tha
’tm} court s Ju:risdactmn by ﬁémg a moncn for resentencmg; he did not fle & motion fer
aequittal — a.ud, cf aourse hsa ceu}.d not becazzse it would have been anﬁmeiyﬁ Judge
" Burge did not tesen-tenca Aﬂan, a5 ‘he had authcmty to do because fhe frizl cowmt’s 1994
Jjudgment of convacimn Was not fm:al Instead, Fudge Burge a,tl:empteﬁ 1o grant amotion

that was not before hm}.
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{‘\B*} Allen did not Inveic:e the teial cout’s jtmsmm 5 f filing a postver{imt

' f*Cnm.R, 29(C) motmn for acqum:al- Iudge Burge i:c}ulfi not sua sponte raise Hhe issue

|pmotion, Iudge Burge tacked authﬂmy to enter the order cha,iienged in this action. We |
' cona[udﬁ 'élewfm:, mat Judge Burge: pﬁt&ﬁﬂy and umhguoﬂsly }acjge,d Jms&mtmtz to
fact, . . _ ’
{‘[}33} Re‘iators have astabhshcd mat Iudge Burge exemmed ;mdw;ai power and
- ﬁxat the EXErciss c:f fhat power Was uﬁauthnnzed by law,  To gmm ﬂlﬁ writ of
| pmhibatmm Relators must alsa Shﬂw ’:Lhat ﬂse c‘iemal of tha Wni wﬁi ramﬁﬁ in injury for
which no odzer aﬂe‘c}uaie remedy ﬂmﬁts Sfam ex rel .famzs V. Ga;ﬁefd His, M&m Cowrt,
7’f' Ohlo St 3d at 448. They have: satzﬁficd thls burden by demonstrating t}mt ﬂm‘c isno
" (|other adequa‘te remedy Aiihough 'ihe State has appealed Eudgc Burge’s dvczsmn in the
ﬁerlymg cnmxn&l case, ﬁmt appeal is kmxtaci to ﬁm substantwe law. ru]mg and cannot
~fiunde the acqmﬁal thax Judge Bnrge erxtered_ The writ of pmhﬁ:amon is the only xamefiy
f avaﬁabla fhat gan. corrs:ct Judga Burae 5 unaumomzad examse of authom’ty See €.8.,
.- 'Marshalf | : . » ‘ '

{1[34} Accct(hngly, we Ieach the same result the Ohm Supreme Court dld n |
Marshall. We grant &e Reiamrs pf:‘t!tlcm as it relates to Allen and order Judge Burge to
vacate the Ilme 24 2009 order that gxamed A;iian an acqmttal

{1%'35} afte;: Judgs Burgﬁ Vaca.tﬁtﬁ the acqmttal he may elect how to procaed to

enier a final, appealab}e Qxde:r T Medlister v. Smith, 119 Ohlo 9£.3d 163, 2008-Ohio-

amd grant Cma R.. 29((2) mnon, Eec.ause Allan d:ui not file a Hmely Cdm.R. 29Cy
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388%, 'i{ g, the Ghm Suprema Coust held that the approptiate remedy for & tris} comt’s

ﬁ.zﬂure te camply *mm Cr;m R. q2{'.’3} is resasﬂtancmg A month later, In D v. B‘mxfh

119 01110 St.3d 354 EGOS»Ohi{)-éiﬁéﬁ 9 10, the Chio Supréme Coutt held that the

||appropriate remedy for o tral court’s faﬂm to issue an order fbat complies with
Crim R, BZ(C) 15 cm:mc;hng ﬂlﬁ jmai entrjr » Harlier this maﬂtb, the Ohio Supmc

{{Court relied on C;:Igmz to grant wrzt of mandamus to order & trial court judge “toissve a

'sentanemg em’cry"“ to cczrec‘f ap mempex order. Szafe ex rel. Camfzzz v. McCormick, Shp

‘ 'Opﬁllﬂn No. 2010—0?130—26’7 I, 1[ 35. Thc Supreme Cc’&rt has not bﬁm clear whether a

fu}l rﬁsentancmg heanng 13 reqmrad mder these cxrcmstaﬂces As that quesﬁen is mt

befora us, and has Il.f)t ‘been bnefed by ﬂ}f’: pamf:s, we ieave it fﬂr iha tnal cou:rt ami

_ pazﬁes in the first mstamc to dﬁtmne the appropnata means far the trial court to enter

an order that mmphes wrﬂz C;:;m R 32{(3}
o o Cunclusmn |

{ﬁpﬁ} .Tudge Bm:ge bad Jmasdicimn 'to reconsader and grant Snuth’s Cam.R.

‘ 29({3) mntmn for acquzttal Accordmgly, J' udge Blzfgé $ matmn o d:tsmlss CESC nuzn%}cr

09CA00972¢ 15 gx:amﬁd Judge Burge Iaaked Ju:nsdmtwﬁ to crd&r ot acqumai in

| Allen 3 casa an&, ﬂlaz:ﬁfﬁre, thf: petmon 13 granted in case numbar 09 CAB@Q?QS

{‘i]?:?} Costs of t‘ms actmn AT taxad equa!iy to the Relatars and Respondent
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{438} The cleck of comtts is hexeby‘ directed fo serve wpon all parties aot in

I de fantt notice of this judgment and its date of entry wpon the joumal. See Civ.R. S8(B).

| - . - Iudge

Conours:
Balfaacxa' I

~fiCamr, 1., é;ssents saying < _ ‘
{'{[3?} I reSpectfuﬂv é;ssant Aﬁhougﬁ 1 dissent from thc relief t;rdea:eﬂ for botk
! Iuﬁéph Allen and Nancy Smith, for clatity’s sake, 1 will f(};:us my comoients on Smith’s
oase but my a:nalysm apphes equally 0 both. .
; Backgrouz:d

{1{4{1} Nancy Sxm‘fh Wwas mdmte& in 1994 Aftex months of pfﬁ‘tﬂai pmceedmgs,
she received a mne-dexy ;ury rial. Ther Jury found her gu:tlty, the trial comt sentenced
her and emetec'i _}udgmant Shs mavcd far B neW’ trzal and asqmttal, the triat court
dc:mcd bath motmns Smirh appaaled har conviction afad this Coumt aﬁﬁrmed in 1996.
- . Later t‘nat ye:a:r she ﬁie;d a peﬁtmn for postcoaw:tmn relief. The State respcnded The
mal court demed rehef in 199‘7 This Com’t affitmed the tnal court"s demsmn the
followmg year. In 20(}3 Smith moved 1o reopan her direct appsal fhis Court demed the
o motion o
{41} Fwe 3;%33:5 1ater Smfsh mcwed 'DJ bs resentenced. Her motion. m’gucd ’rhat

the trial oourt hever eﬂtem:i @ ﬁnal appealabla ordcr bacemse the Auvgust 4, 1994,

+ .
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" sémmcing entry failod 0 ;_::ﬂeat tha't; she was found guiley by a jusy. According b Stute
v Baker, Crim R, 32(C) requires fhst the means of conviction be included in the
" judgmeﬂt of coﬁvicﬁon for ihe exderto be s ﬁﬁal éppeﬁlabie order. This elevates form
| over substance tﬁ a new Ievai Smith st ﬁ;:ough & mne-day jlzry trial. She was
. hsentemed shaﬁiy Iaﬁ;x the 3ury etutned s verdmt, She moved for £ new me f.ml efter
being sentenced. She appealed to- thzs Court thhm 30 days of August 4, 1994, In her
fpetition for posteoﬁﬁcﬁon relict, shf: xawad an issue i‘&late& to the faimess of her jury
{lisial, Tha:t a gury found hex guﬂty was appare;at o Smith, aud to m;ybody who glanced

“liat the recor:l _

*..'

y F‘mal ag;paal‘ab}e ardea-s in cnmmal @@
ﬁ{sﬁﬁ} Bafw ceneiades that “[s];mply stated 2 dafendmt is enfitled to appeal an
urd:sx that sets forth the maﬁner of cexmcnon and the sentence.” Ba.%er at v 18. 'Ihe
“mamer of cmmcztmn” Ianguaga comes from Crim.R. 32((1), Wh!.{:h dﬁfﬂlﬁs
udgment ” ’I‘ha Cﬁurt heid iha"z 3 “judgment of convmtwn is a final appealable order
Nlunder R.C. 2505.02 when it sets forth (1) the guilt plea, the jisy vexdict, or the finding

Hof the Gau;rt upon wh;{ch “tha cormmcn ;s hasad (2) the sentence (3)the s1g11atuxe of the

A\udge; Em.d (4) anf:ry on the jm&! T}y the aierk of court ?  Baker 8t § 18 R.C.
| 250::- 02(B), howavzr, states that “[aln ordcr is & ﬁnai order that may be reviewed,
| afﬁx:msd, modzﬁcd, ar rcversed with or m‘chout retrial, when 1t is ono of the fo]lomng
¥ % %2 The statuta dof;s not Iafar to Cr:m.R_ 32 ot ‘f;u&g:ments ? The Baker Court used

CrimR, 32 {C} as a meaa;ls to define what annstmxtas a final appaalable prder, however,
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| that Was not ihe pﬁrpase‘ of the rule, CrimnR. 32{C) describes what ié required Dor &
|ljudgment, but that definition should not bs used to Vit the orders that are appealable as
definied in R.C. 23%5'62@} To do so leads to absird resnlts.

ﬁdﬁ%} 1' ancﬁumgé the Supreme Court ‘Ec revisit tins use of CrmR, 32({3) The
Court shauld fc:ocus o rts statement fmm an earlier decision: "Iha important
: coasﬂe&'atmn is that ﬂm parscs, pazh{:ulaﬂy the defeﬁdant in A crmm&l case, e fully
| awarc of the ‘f:me from \aﬂzmh appaal tune CATIMEDLCES rmmmg > Siate v Tnpodo

1j(1877), 50 Ohio St,iZd 124 127 Smr!:h Ime:w when hﬁ: appeai t;me cnmen{:ed and

- she was fully aware Uf the sentenee xmpased 'by tha mai sourt. The. absence of ﬁxe

| I “means of ccnwctl Was meanmgiem Put aﬁcther Way, if the tdial court had included
{ithe words “by 8 _}my” afeer “havmg heen found,” thsxc wcmld havc been &bsoiuiely

_ nathmg fhﬁ‘ﬁreﬂt that v,csuld hava happened in her legal pmceedmgﬂ ﬁ:t}m 1994 thximgh
2008 — she wauid have had ne greater appella:te rzbhts, no a.ddﬂmnal pgstcenwcﬁon :
emedms apd: no aﬂdmonai oppamnes 1:0 challengs her co;wmtmn The abisence of
ﬂns 1anguage d,ui not eﬁe,crt ‘rhﬂ cn;fomeabﬂ;ty or durahen of her sentence The anly

| thing that happene:d as a result of fhe “Inal coutt omzttmg thcse three wnxds is that it
prcmded the tnal cou:rt vith the Gppormmty o sntcr a jucigmam: of acqmttal is years:.
after & jury lelI;.d ber Emity

I B L1 Oﬂﬁ 1ast ihoug,ht ;;(:' the mal court had not crossed out the Words on the
form 3oumai cntry se thdt it stated ‘havmg ente;red a p}m of gmlty,” the order would

have basn ﬁnal undcr Ba?m; and Crrm.R 32({3) it would have just bccn wrong. I is
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"certmnly an aé& rasu}t ths:t ah order can'be ﬁna} bzrt clea:rly WIOng, ratb.er than correct,
ot ot final.
B L In Cufgws, tha Oma Snp:mnc Court had an o;;perﬁmzty 1o hmzt the impast
ef Baker in cases like ﬁxts Cuigm had pleaded guilty smﬁ had ah%aéy appealed his
cmmcta.on ’b}f ﬁm ume Bczker was émd@d His sezrtenmng emry failed to refiect that he
: entered a guﬁty plea. In mﬁohrmo his ongmai action, ﬂua Cowrt concluded that, because
’ iiuigan had exhausi:ed hiS appeiiate remedies from I:us conviction zad sentence in 2003,
_&3315 cﬁnvicﬁ:}n Was ﬁ:&lﬂl. .This Court ] Gﬁﬁﬂl’dﬁiﬁn rehed on Sfate v. Greene, 6th Dist.
- }iNo. 3-63«(}45 2904—Ghi0~3456 'E{ li} Wimre the Smh Bxsmat held ﬁxat “om:,e: a
| ccmmctﬁm hes becomé ‘ﬁnal’ becauss the dafendanf can no longer pursus any appa}}ate
‘ remedy, anv new casa 1a*w cannot be appheci reﬁn&e’cwaly even ifit wo&ld be rclcvant to
B! the fac'ts of h:s casa = Thc Cuigan Cou.rt adopted a észercﬁt appraach, but it s not too
- laf:c to reoogmza A ‘praauc:al ﬁr:ahty” app:r:oach o avoxd reopenmg cases long mought
Stam ex ral. Cord'my I Marsfw!i
' {!ﬁéﬁ} Tummg aw&y :&om what I W ould }m;:e the Supreme Court rmght do n tha
o ﬁlmra Marshall requu'es ﬂle concluﬁwn that the mal omm‘. 1ackeai Jmsd:tctmn o enter
| asqmtta]s in Smith‘s case.
| {1{4’7} I disagrea Wiﬂ). thc majorrty s application of Marskaﬂ 1 would apply ﬂ:&
;;raclsc langnage used ‘b}f the Supreme Com't in is damsmn ~— that “ths Dhm

il Constitution doss nof .grant to & court of cotraon plaas. jurisdiction to review a prior




Tonme] Batey, CA. Noa, 050A009723
- - HoCANDGT24
Pagels of 20

B mandate of cmﬁ of a-‘pi:b&ls, Therefés:e} a writ of probibition is aﬂlappmpﬁata wmedy
_ 'ito pre:vent 2 lower cout fmm prac&émg mimry to the mandats of a su;aetmr eomt.

: (quetaﬁons and cxtatmns omtteé) Ms?zzzﬁ 2009~ 01'11@4986 ﬁ’ 32. This Cem‘t decided
Smith’s appeal on Iam:ary 55, 1996, State v. Smith (Jan. 25, 1996) 9th DistNo.

| 95CA00S070. Following & 1ﬁngthy ceviesr, incloding a review of the sufficiensy of the
cmdcncc this eoﬁzt afﬁmxed the trxai court’s Jﬁﬂgnant Id. ot 27. This Ceuft also
. “crrder[ad] that & specnai ma.ndatc mue mr; of this eeuxt, daraﬁung the Couty” o:f Logaim
B Conxaon, P}c:as Cm:srt i:a caxry this Judgmeni futo execution.” Id.

{1{48} szs {iourt tssued its manda:ta in 1896, Tha"e 15 mﬁ:}m}g in the recond to

‘ shaw ihﬂ.t fms Court’s m&n&ate }}as heen vaca@ad or modxﬁad Neﬂhcr Ba?cer oY

o Cwlgan held thai a, court of a.ppeals mandate is voui or 2 mﬂm}r if the tral coui‘t’

; Juﬂgment d&es not ccmply \mh {“}nm R 32({3} Becausc thlS Comt eutered ﬁs mandate
in 1996 an&.' ﬂ‘mmaamd m eﬁ‘ect when the fnal caurt acted contrary to if, T would
{lconclude, puxsuant ’ao Marshzxﬂ that me tmal court lacked gmgdxcﬁgn to enier any order |
that copstifted a re:vzew ﬂus Ccsurt’s prmr mandate
{1{49} 1“0 be t:,i;ar,‘}ﬁ;ai 15 prae:sely what fhe mai court dxrl On her direct appeal,
this Court revmwed S;mth’s assxgnmcnts of em}r, mcludmg at argumant that her
convmhons wele nct 3upported b;y sufﬁmeni cv:&cnce ’I“tns Comf, afiet o review of the |
tual coux'f: xzcord, mmluded that ﬂae }ury S verdmt was zupported by sofficient
| awdenca- Srm;fh at 19-2’?’ By grantmg Szmth’s CnmR 29(C), ﬁaﬁ tial eourt

dabemimed zhat the co:tmcf;lc:ﬁs wete not supperted by suﬁ“lcmnt swdeznce This

IR R ) .. .




Jowmnek Eodry, CAL Mos. 02CAG08723
(12CAG09724
Page 190820

{lconciusion was conﬁary to ﬂ:us Gaurt’s mendate and, pusuant to Marshall, the trial
(eomt lacked Jmschctmn to entef this order.
| Fma}ity n crmaiﬂal CRIS

{'ﬂSi}} The aets ﬂm’c Formed ﬂ:a basis for Smifh’s convictions took place as late as

) 199: A jury coamcted hez m 1994, Alrost two decades later, the ltigation eﬁnt::’mms

{{The Ohic Snprsme Court eicthnﬁy adéisssed the effect of cantmuad htzganom albeit

| i the f:apitai ;::umshment coniext

 The cmxstxm%mﬁx and c:eurts Of o c(mm have established pmﬂedural ,
safeguards ‘reflesting our societys concern fof the rights of citizens
accused of commiiting crimgs. When those safegumds are used to thwart - -
Judgmﬁms tendéred ;!msu:aﬁt to the' procedures; it is predictable -that
citizens will lose uonﬁdense in the ab:thty af ma cnmmal 3ust3cc ayﬁam 1o
ehforee its Judmﬁﬁts - '

State v. Steffen (1-994), 7 Ghm 8134 399, 49'6." I jﬁreuid add to this-passage that citizens

will also lose confidence in fhe exirminal justice system when they, see defendants who

have beea comrxcted received appeiiaie rcvmw, and pursued pﬂstcmzvmunn relief, -

ireieasad wzth a gﬂdgmc;aat nf acqmtml beoause ﬂ:ze ongmal Judgmsni of wnv:wtaon faﬂed

raareiyr

tomciudefhﬁword ﬁxry e
{1{51} As ﬂns Ct}urt has recogmzed, the apglxcaﬁon of new nﬁes to cases long
ihnught ﬁnal can 1e<aﬁ to the xcopcnmw of cases mth a’osu:rd resuits It Judgc Burge

B O

: resentemss Alim the wcﬁms of 1315 effanses Wlll have a right to be ;aesent In fact the
Ol:ao Censﬂ‘tutmﬁ BOw reqmres that thay recelve notioe of the smtemmg haanng

Fifieen years af!:f;r they t&snﬁed at his trial, they will sgain confront Allen, reopening

{lold waunds in the pI‘OBE:‘Sa As Di;her cnurts ha‘va done, 1 ask the Supreme Court to
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| ‘ rzeansi&ez‘ these issues: afﬁnahty apé void senfences. Seg, e.g State v. mwheﬁ Smth
. lipiso. 1 101047, zmmom-ms 73031

Cnncmsmn 7
{4;52} I belzzve ﬁza trial court asted without Junsdzcmen when it entered
acquittals for Afils}; md Sxmﬂ*x Accmdmglv, I would grant the pctﬂmns for wnt of

i
|iprohibition and cxdax thea trial cuuﬁ 0 va.aate its ovdess grmmg acquatta}s,
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COURT OF COMHON PLEAS
LORAIN COUNTY, OHIO
Donald J. Rothgery, Clerk .

ARULO Yida, “\"I(/‘(“LDW(’%V

STATE OF OHIO, - - CASE NO.
Plaintiff M
. fAssistant Erosecuting Attorney
-vs- .
' rvaY\éﬂ{ é v e .
. b Attoraney. for Defendant

Defendant -
JUDGHENT ENTRY QF CONVICTEGN AND SENTENCE
© pan, Lt
1, Defendant appeared in Court for sentencing after havin?\mﬁmxﬁjﬁa-e%guilty to-
the folloving charge{s}: ,

Grrog D<K, Segeval Mmﬁw

aviolation of 0.R.C. &4 o, of s D™ sepree felony/misdmminor.
2. @:H'/@M QPDL ' '
a violatien of 0.R.C. 7/\%5 02, 1407.02 4 'Z/M Q‘z,; degree Felony/misdereanor.
3. Mgt - ,
a violatlon of 0.R.C. ‘2"]07? DL a Q’g:} ‘{_L‘ degree felonyhm%.
i C,a.va' ;cpl\ ¥ %b ) .
| a violation of 0.R.C. ')/’1'L3 %,’Lqpuﬂ & a Q‘fl‘,% \"_J" de'grée felony/misdemrmeor .
s Cm@\mtf\ W @vpc | .
a violatlon of 0.R.C. IL’U’% 0«;} 24A01.22 2 P« 1Y degree felloﬁy/mée-éwwwr.
ngﬂiﬂii SepA *ilrfgyﬁchvP < ' |

a violation of G.R.C. 21 D"?.-DT' . a Q7 degree félonylﬁm;‘mor.

a violation of 0.R.C. . a degree Felony/misdemeanor,

a violation of O.R.C. ) , a -dégree felony/misdemeancr.



9.

a violation of 0.R.C.

10.

degree felony/misdemesanor.

aviolationof 0.R.C.

11,

degree felony/misdemeanor.,

aviolationof C.R.C.

12,

degree felony/misdemeanor.

a vielation of G.R.C.

13.

degree felony/misdemeanor.

aviolationof O.R.C.

degree felony/misdemeanor.

14.
a violation of 0.R.C.

15,

degree felony/misdemeancr.

a violation of 0.R.C.

16.

degree felony/misdemeanor.

aviolationof 0.R.C.

17.

degree felony/misdemeanor.

aviolation of 0.KR.C.

18.

degree felony/misdemeanor.

-a violation of 0.R.C.

19.

degree felony/misdemeanor.

“a violation of 0.R.C.

20.

degree felony/misdemeanor.

avioclation of 0.K.C,

21.

‘_ degree felony/misdemeanor.

aviolatienof 0.R.C. .

degree felony/misdemeanor.



22.

.avlolation of O.R.C. _ a__ - : degree felonylmisdemeanor.

ol
2. A pre- sentence Report and Investlgation vere ordered and completed A copy was/wes=mog
shown to the defense AR )

3. Defendant vas present with counsel in open court for sentencmg éf' <, 19“]‘{
4 stenographer was present, - Defendant’s counsel and defendant were afforded an
opportunity to speak and present any information in mitigation of punishment, purguant’

- to .Criminal Rule 32(A)(1) .

4. Upon consideration of all matters set forth by lav it is the judgment of law and sentence
of the Court that defendant ! sentenced to a term of confinement of:

1. 21‘(5 '
©4nthe - DQMS ' and pay fine of s onCe. I
2 BT s | L _
in .thel D@W | ' and pay fine of § ~— . on Ct. II.
3. T f/S'vg‘\r\g .
inthe  ORUW __and pay Eine of §_ ——  on Ct. 111
NG R B2 AR | | N
in the DQ’V‘—/] o and pay fine of § T on Ct, IV
5. -7 & 2,5‘”1{_5 '
in the ' O@rw . - and pay Eipe ok.§ - .on ce. ¥
.. Dars ( CH o A4Rousais) - '
in tixe - O [/ »ar?ld pay fine of §_ " on Ct. V‘Il .
F P o oh W ot Wﬁ«,;i;,,;»z v MT* noe VL
 in the | 'Vand pay fine of 5 on Ct, VIL
8.
in the and pay fine of § on Ct. VIII
o .

in the and pay fine of § on Ct. IX

O




10.

in the and pay fine of § on Ct, X
11,

in the and pay fine of § on Ct. XI
1.
" in the and pay fine of § on Ct. XIX
13.

in the | " and pay fine of 5. on Ct. XIIT
14, |

in the and pay flne of $ on CE. II#
15. ) ‘

fn the and pay fine of §$ on CL. XV
16. T

il"l the and pay fine.of 5 :qn Ct VI
17.

in the and pay fine of $ on Ct. XVII
18, |

in the and pay fime Sﬁ 5 on €. XVIII
19.
'1 in the "and pay fine of § on Ct. XIX
20. .

in the and pay fine of $ on Ct. XX
21. .

in'the_ and pay fine of § “on Ct. XXI

- 22,
in the and pay fine of § on Ct. XIIT



5. The Defendant shall:

(a) P4y a mgndatory fime pursuant to 0.R.C. 2925.03(H) of § ._on Count 1;
S bp Count Ilj $ ' on Count IIL; § on Count I¥;
S om\ Count V; $ on_Count ¥I; § o Count VIi;
5 on-Lount VIII; $ -on Count IX; § oit Count X;
S on Cyunt XI; $ on Cdwnt XII; § ongount XIII;
3 on Cotnt XIV; § on Covgpt XV; § - on Count XVIi
) . on Couht XVII; § on Cougt XVYII; S on Count XIX;
9| ' on Count\X¥; 5. on Count ] on Count XXII.
- ’ ) ' ) . . ’ ‘
_ {b) Thefianddtory fine listed in 5(a) shall be paid to the C of Courts, who in turn

andétory drug'fines under
shall be disburded by the Clerk of Court as
te Board of Pharma

ty Presecutor.

in County

05 Doreenids BY Lot do SHELFE

9. befendant is entitled to a credit of EEXQZ)days/?ursuant to R.C. 2967.191, to be applied

to his minimum and maximum sentences 1f confined . .

10. As a_Specific condition of probation, the defendént\is ovdered Lo:

‘No askociation

om\ urinalysis at Defendatg’s eypense. '
.Repay ‘Gpurt gppointed attornep fegs vithia .
Fine an¥ cogts to be paid vithi - and to be paid in increnqents

Intensive Supervision Program.

|

of



11.

12.

13

After expiration of the appellate process, all property not forfeited is hereby ordered
returned to the victim(s)/owner(s) or sold at public auction with proceeds distributed
as provided by law. _ ]

Seized:noney/property : inthe custody
of the police department is ordered forfeited pursuant to Defendant's plea and may be
used or sold by the agency with proceeds deposited into law enforcement trust accounts

“as follows- . . and 25% vo the Prosecutor.

After expiration of the appellate process; all contraband and/or drugs are hereby
Grdered destroyed by the lay enforcement agency.

. Honey not distributed pursuant to paragraph 5-is orderad distributed as_follous:
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et FEB 13 A & U9
LORAIN COUNTY COURT CF COMMON PLEAS

LORAIN COUNTY, GRIGH FLEAS

RON NABAKOWSKI, Clerk
- JOURNAL ENTRY ®/
James M Burge, Judg

Date . 2/13/09 ~ Case No. 93CR044489
T 04CR045368
STATE OF OHIO THOMAS CAHILL, A.P.A,
Plaindiff : Plaintiffs Atlomey
VS
NANCY SMITH ' 1 _JACK W. BRADLEY
Pefendant Defendant’s Attomey
OPINION
FACTS

1. Defendant has filed a mot:on for resentencing, claiming that her
judgment entry of conviction and sentence is contrary to Ohio
Crim. R. 32(C).

2. After a review of the Supreme Court's decision in State v. Baker
(2008), 119 Ohio St. 3d 197, the court makes the following legal
and factual detngs

(a) Pursuant to Crim. R 32(C), a judgment entry of
conviction and sentence must contain, infer alia, the
guilty plea, the jury verdict or the finding of the court
upon which the conviction is based.

(b) Defendant was convicted by a jury.

(c) Defendant's judgment entry of conviction and sentence
does not reflect that defendant was convicted by a jury..

(d) Defendant's judgment entry of conviction is contrary to
Crim. R. 32(C) and Is, therefore, contrary to law.

(AR R lllbll!!ﬂa‘ @g raoe- ﬁ]
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(e} A document that does not contain the provisions

mandated by Crim. R. 32(C), as construed in Baker,
supra, is not a judgment entry of conviction and
sehtence.

(f) Defendant's status is that she has been found gu;lty by a
jury and the court has pronounced sentence; however,
the court has not entered a judgment of conviction and
sentence on the record of the clerk of courts.

THE 1SSUE

The issue for determination is what relief the trial court may grant
to defendant, in this case, upon a determination that her judgment
entry of conviction and sentence is not in compliance with Crim. R.
32(C).

THE LAW
A. Former R.C.2929.51

Former R.C.2929.51(A), provided, in refevant part, as follows:

“At any time... between the time of sentencing...and the
time at which an offender is delivered into the custody of
the institution in which he is to serve his sentence, when

a term of imprisonment for felony is imposed, the court

may suspend the sentence and place the offender on
probation pursuant to section 2951.02 of the Revised
Code...” (emphasis supptied)

Under former R.C.2929.51, the jurisdiction of the trial court
continued until the defendant's delivery to a state institution. Thus,
- under this statute, the trial court retained jurisdiction to reduce the
sentence, or to place the defendant on probation, untii the defendant

Journal fD_L@g__ Pagg_fg%
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was admitted to a state correctional facility to begin serving his
sentence. State v. Addison (1987), 40 Ohio App. 3d 7, 8-9; State v.
Roberts (1986), 33 Ohio App. 201, 202.

Former R.C.2929.51(A) was included in the statutory sentencing
scheme at the time of defendant’s indictment. Because this
~ sentencing statute was in effect on the date of defendant’s indictment -
(pre-S.B.2), it is applicable to the court’s determination here. State v.
Rush (1898), 83 Ohio St. 3d 53 (syllabus 2).

B. Conclusions of Law: R.C. 2929 .51(A)

1 The court's post-verdict jurisdiction to modify a sentence,
under former R.C.2928.51(A), continues until the defendant
is admitted to a state correctional facility, pursuanttoa -
judgment entry of conviction and sentence that has been filed
with the clerk of courts.
2. Defendant has not been admitted to a state corrednonal facility
' pursuant to a judgment entry of conviction and sentence that
has been filed with the clerk of courts,
3. The court has jurisdiction to modify defendant’s sentence under
" former R.C.2928.51(A). '

C. Crim. R. 32(C) Violation; Remedies
Case Law

Recent cases decided by the Chio Supreme Court discuss the
. jurisdiction of the trial court in affording a remedy to cure a Crim. R.
32(C) deficiency.

In the most recent case, State ex ref. Mitchell v. Smith (2008), 119 -
- Ohio St. 3d 163, the petitioner filed an action in the Supreme Court
requesting habeas corpus on the ground that the trial court had failed
to enfer a judgment entry of conviction and sentence which complied
with Crim. R. 32(C).

AR AN



Upon review, the court held that because a Crim. R. 32(C) violation
would not compei Mitchell's release from confinement, the writ could
not issue and the petition was dismissed.

However, in dictum, the court stated that, “the appropriate
remedy is resentencing,” citing State ex rel. McAllister v. Smith
(2008}, 119 Ohio St. 3d 163. (emphasis supplied)

The Mitchell case was decided on December 2, 2008.

in State ex rel. McCallister v. Smith (2008), 119 Ohio St. 3d 163,
the petitioner filed an.action in the court of appeals seeking a writ of
habeas corpus to compel his release from incarceration, claiming that
his judgment entry of conviction and sentence was not in compliance
~ with Crim. R. 32(C). The court of appeals dismissed the petition.

The Supreme Court affirmed the judgment of the court of appeais
on the ground that a Crim, R. 32(C) violation-does not entitle the
- habeas corpus petitioner to immediate release.

In dictum, the court went on to say that,

“McCallister cites no case in which a court has held that
a failure to comply with Crim. R. 32(C) entitles an inmate

to immediate release from prison; instead, the appropriate
remedy is resentencing instead of outright release.”
(emphasis supplied) Id. at 915. '

McCallister was decided on August 7, 2008.

In Dunn v. Smith (2008), 119 Ohio St. 3d 364, the Supreme Court
held that a petition for habeas corpus would not be granted for a Crim.
R. 32(C) violation, since (1) the violation would not entitle the
petitioner to immediate release from confinement and (2) the
petitioner had “an adequate remedy at law by way of a motion in the -
trial court requesting a revised sentencing enfry.” (emphasis
supplied) Id. at 365. '
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In dictum the court stated that if the trial court refused to provide an
~entry in compliance with Crim. R. 32(C), the appropriate remedy
“would be a petition for a wyit of mandamus or procedendo id. The
court further stated that “the appropriate remedy is correcting the
Journal entry.” 1d, at 365- 366 (emphasis supplied) :

Dunn was decided on September 17,2008,

In State ex rel. Culgan v. Medina County Court of Common Pleas
(2008), 119 Ohio St. 3d 535, the Supreme Court reversed a Judgment
of the court of appeals and issued writs of mandamus and
procedendo after the trial court denied the petitioner's motion to file a
revised sentencing entry, in accordance with Crim. R. 32 (C).

The court held that because Culgan had exhausted his legal
remedies and the trial court had a clear duty to act in accordance with
Culgan’s request, the extraordinary writs were appropriate, Id. at
536-537.

Culgan was decided on June 24, 2008,

D. Crim. R, 32(C) Vlolatlon
Discussion

In McAllister and Mitchell, supra, the Supreme Court, in dictum,
stated that the appropriate remedy to cure a Crim. R. 32(C) violation is
“resentencing.”

In Dunn and Culgan, supra, the Supreme Court, in dictum, stated
that the appropriate remedy for a Crim. R. 32(0) violation is a “revised
5udgment entry.”

AR A 1



E. Conclusion of Law

The court finds that upon notice of a Crim. R. 32(C) violation, the
trial court has a "clear duty” only to provide an amended sentencing
~ entry. The court finds aiso, that upon a showing of a Crim. R, 32(C)
violation, the trial court retains jurisdiction, under former R.C.
20928.51(A), to resentence defendant.

HOLDINGS

1. The court holds that the post-verdict jurisdiction of the
trial court, under former R.C.2929.51(A) and the facts of this
matter, extends until defendant’s admission to a state
correctional facility, pursuant to a judgment entry of conviction
and sentence that complies with Crim. R. 32(C).

2. Though defendant’s sentence was announced in open court,
the court finds that no judgment entry of conviction and -
sentence was filed with the clerk of courts. Thus, the court
holds that defendant has not been admitted to a state
correctional facility, pursuant to a lawful sentencing order, filed
with the clerk of courts, and hence, that the court has '
jurisdiction to resentence defendant. '

3. When a trial court issues a sentencing judgment entry that
fails to comply with Crim. R. 32(C), the only action required of
the trial court is to provide an amended sentencing entry that
complies with Crim. R. 32(C).

4. The Supreme Court has stated, in dicta, that appropriate
remedies to cure a Crim. R.32(C) deficiency include a

~ “corrected journal entry” and “a resentencing.”

5. The courtfinds that the Supreme Court understands the

difference between a “revised sentencing entry” and a

L BRI N



resentencing.” The former requires only the redrafting of a
~ judgment. The lalter requires a hearing and a new sentencing

entry. The court holds that gither is an appropriate remedy
here.

6. The court holds further that upon notice of the-Crim. R.32(C)
violation, herein, the jurisdiction of the court includes the
preparation of a corrected sentencing entry or, in the court's
discretion, a resentencing.

VOL PAGE

: ' . James WM Burgs, Judge «
cc: © Pros. : ,
Atty. Bradley ' '
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LORAIN COUNTY COURYT OF COMMON PLEAS
LORAIN COUNTY, OHIO

RON NABAKOWSKI, Clerk
JOURNAL ENTRY
James M Burge, Judge

Date 6/24/09 Case No, 93CR044489
: : 94CR045368
STATE OF OHIO ANTHONY CILLO
Palntitf Plalntifs Alfornay
\ vs
~ NANCY SMITH JACKW. BRADLEY
Befendant Delendant's Atiorney

. Upon consideration of the record and the law applicable thereto,
and the jury having been discharged, the court, pursuant fo Ohio
Criminal Rule 29(C), enters a judgment of acquittal, sua spornte.

Defendant discharged.

Bond released.

VOL PAGE

.‘ o | ' s : Z .
Jamed M Burge, Judge = //
“cer - Pros. Clllo : | . '

Atty. Bradley . _ _ ]
o | 1COPY
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A FILED
GRAIY NI si'n;

e 41 12 i

CLERK St vomstgn p
EAS
DOKALD J. ROTHGERY

STATE OF OHIO,

COURT OF t‘ﬁon PLEAS | T
LORATN COUNTY, COHIO | EXHIBIT
Donald J. Rothgery, Clerk

CABE NO. 44 L@OHS‘:HL
4 ML~

: siktant Prosecuting Attorney

Plainfiff
-vSs- : |
Jo s Bril
) Pefendant

Attorney for Defendant

JUDGMENT ENTRY OF CONVICTION AND SENTENCE

¥/

1. Defendant appeared in Court for sentencing after having/\ ertered—a—pleroi gullty to

the following charpge{s}):

1. Q&DL,

' |
a vxolatlon of 0.R.C. ,L«Dﬁ‘ 0_2, : a A:‘,ﬁ “ degree felony/mr=de=gunor.

2. @/mnb wl Foarce

a violation of 0. R C.

QLaoNio L a 1 L degree felony/nEFEERRAROT -

T

3. W = Paree

a violation ¢f 0.R.C.

TA0L oL a {(\rﬁ{\ e degfere felony/missgmganor.

a vielation of 0.R.C.

LADTO L a DP\Q ” degree felony/misdesdanor.

5. | V«Q:\ D BA Sﬁ,{@/\" @W (,Ig\(prhm i

a vielation of 0.R.C.

DADVINL a  Pos } (¥ degree felony/misdemeanor.
>

6. Cihowiry  Somuh  Womthabs ] TN S

aviolation of 0.R.C. 2407 'L a Dn\:\ l! degree felony/mj:eﬂm@-r

1 elonn Semdd Qe hyrbn 4 Brer

a violation of 0.R.C. _2%01 dL a Q‘jsr\( degree felony/mr
8. 6(%5 Saar\ PR
v A .
a violation of 0.R.C. 2"10’}:0( ©a 3 degree felony/mEdswmaor.

e}qmﬁll;ﬁ%e 35 /éa N



a vielation of 0.

i0.

R.C.

degree Eelony/misdemeénar-

a vieolation of 0.

1L

degree felony/misdemeancr.

a viol'at_ion. of O,

iz.

degree felony/misdemeanor.

a vio_létion of 0.

13,

degree felony/misdemeanor.

“aviolation.of 0.

14.

degree felony/misdemeanor.

aviolation of 0.

15,

degree felony/misdemeancr.

_avielatien of 0.

16.

degree felony/misdemeancr.

a viglation of 0.

17.

degree felony/misdemeanor.

aviolartion of C.

18.

degree felony/misdemeanor.

aviolation of 0.

19.

degree felony/misdemeanor.

a viclation of 0.

20,

degree felony/misdemeanct.

a violation of 0.

Z1.

degree felony/misdemeanor.

T

* -3 veolition of 0.

degree felony/misdemeanor.

)



2.

3.

22.
"a violation of 0.R.C. a degree felony/misdemeanor.
A pre-sentence Report and Investigation uer%@%’dered and cémpleted- A copy -~wgE/was not
shown to the defense.. : . :
Defendant vas present vith counsel in open court for sentencing (6’ L#‘ s 191__‘[.
A stenographer wvas present. Defendant’s counsel and defendant were afforded an
opportunity to speak and present any information in mitigation of punishment, pursuant
to Criminmal Rule 32({A}(l). - '
Upon consideration of all mattexs set forth 'by law it is the judgment of law and sentence
of the Court that defendant be sentenced to a term of confinement of:
1. 10 b 25 us pein ompogtl wg Achud
N - ¥
in the Ll and pay fine of §_ — — onCt. I
2. \de '
smthe LCL and pay Fine of §__ " on Ct. II
3. \ o
in the LLTL and ‘pay fine of § on Ct. IIT
&. ‘[(/—4 ,'
in the Led : and pay fine of § on Ct. IV
5. (O M TS Pon wgoeeh wy sthat
. N .
in the LA and pay fine of § on Ct. ¥
. “; . ' . L
in the L&t and pay fine of 3§ on €t. VI
7. L. fe .
in the L LT L and pay Eine of § on Ct. VII
8. ’),ql\fg |
in the LCTL and pay fine of §__ on Ct. VIII
2 B\ ol ge vpond f/n'\gof—»#{:vd/l
- ¥

————

in the . . and pay fine of § pn Cr. IX



5. The Defendap ‘shallz

 {a) Pay/a mandatdyy fine pursuant to 0.R,E. 2925.03()) of § on_Count I
§ on Count II; § e Count III; § on £6unt 1y;
$ on Count V; § o Count V¥I; § _ on Lount VII;.
$ on Count\VIII; § on Count IX; § on Count X
S on Count WI; § on Count XIT; § ./ on Count XIRT;
$ on Count XIV; § on Count X¥; § on Count XVIV
$ on Count XNII; § ~ on Count XVIII; § on CountiZIX;
$ on Count XX} $ on Count XXI; § on Count XXII.

{b) The mantqtory fine 1isted in 5(a) shall be paid to the Clerk of Courts, in turn
and 25% ‘to ‘the Lrain County

and 25% to the Lokain County Bfosecutor.

(d ) (If checked Handatory fines are HELD _IN' ABEYANCE pending hearing
oT/SUSPENDED pursuaninto the affidavit of indigency. o ‘ .
6. Defendant is ordered to pay the costs of prosecution ; ..

are no is phaced on/probation for vear(s) ending
’ . Defendang/is ordere serve first ., days ef his
{od in the Lorain County Jail.

7. Sentengffﬁﬁﬁijprisonm n the ///“\\ is suspeptfied, the fine and costs
su

probaffionary

Correctional
0 on Depagtm fo days

. #s Dextpmed BY L:C. SHHIE
9, Defendant is entitled to a credit of fzxgéhays4pursuant to R.C. 2967.191, to be applied
to his minimum and maximum sentences if confined .

8. £ “hecked)
' Facility and, therea
for electrondc monigoring.

10, As a Specific condition of probation, the defendant is ordered to:
obey all orders and dip€ctions of the Adult Fixbation Department..

——

Repay court appeinted attorney hges W, thi
Fine and .costs to be paid within

Intensive Supervision Program.




11.

12.

13 .

After expiration of the appellate process, all property not forfelted is hereby ordered
returned to the victim(s)/owner(s) or sold at public avctien with proceeds distributed
as provided by law. : '

seized money/property : in the custody
of the police department is ordered forfeited pursuant to Defendant’s plea and may be

" used or sold by the agency with proceeds deposited into lav enforcement trust accounts
as follows: ] and 25% to the Prosecutor.

After expiratidn of the appellate process, all contraband and/or drugs are bereby
ordered destroyed by the law enforcement agency. '

Honey not distributed pursuant to paragraph 5 is ordered distributed as follows:

| HERESY CERTIFY YHS TO BE A THUE GOPY
OF THE ORIGINAL 9% FLE IR THIS OFFICE.
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CLERK oF ¢ COUNTY COURT OF COMMON PLEAS
RON nfm%[,?"s LORAIN COUNTY, ORIO |

RON NABAKOWSK], Clerk
- JOURNAL ENTRY .
James M Burge, Judgg;

Date - 4/13/09 Case No. 24CR045372

STATE OF OHIO ' | LORAIN.COUNTY PROSECUTOR

Piaintiff Plaintif?s Atlornay

VS

JOSEPH LEE ALLEN K. RONALD BAILEY
Defendant Defendant's Altorney

‘Upon motion of defendant, judgment of conviction and
sentence filed 8-4-94 vacated. Defendant referred to the Lorain
County Adult Parole Authority for presentence investigation and _
report. Bond reinstated at $50,000.00 cash. e —

. { EXHIBIT

OPINION

3
FACTS Pe—

{. Defendant has filed a motion for resentencing, claiming that his
‘judgment entry of conviction and sentence is contrary to Ohio

- Crim. R.32(C). -
2. After a review of the Supreme Court's decision in State v. Baker
(2008), 119 Ohio St. 3d 197, the court makes the following legal

and factual findings: o

(a) Pursuant to Crim. R. 32(C), a judgment entry of

@b o b i e P
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conviction and sentence must contain, inter alia, the
quilty plea, the jury verdict or the finding of the court
-upon which the conviction is based. :

(b) Defendant was convicted by a jury.

(c) Defendant’s judgment entry of conviction and sentence

does not reflect that defendant was convicted by a jury.

(d) Defendant’s judgment entry of conviction is contrary to
Crim. R. 32(C) and is, therefore, contrary to faw.

(e) A document that does not contain the provisions
mandated by Crim. R. 32(C), as construed in Baker,
supra, is not a judgment entry of conviction and

_ sentence. : _

(f) Defendant's status is that he has been found guilty by a
jury and the court has pronounced sentence, however,
the court has not entered a judgment of conviction and
sentence on the record of the clerk of courts.

THE ISSUE

The issue for determination is what relief the trial court may grant
to defendant, in this case, upon a determination that his judgment
entry of conviction and sentence is not in compliance with Crim. R.
32(C).

THE LAW
A. Eormer R.C.2929.51

Former R.C.2928,51(A), provided, in rel_evant part, as follows:

“At any time... between the time of sentencing...and the
time at which an offender is delivered into the custody of
‘the institution in which he is fo serve his sentence, when
a term of imprisonment for felony is imposed, the court

may suspend the sentence and place the offender on
probation pursuant to section 2951.02 of the Revised

Code...” (emphasis supplied) : DR _
%-.}c;urs'as-.i!@_.,é.é_Page“;_f,(‘_{;))_s |
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Under former R.C.2929. 51 the jurisdiction of the trial court
continued until the defendant's delivery to a state institution. Thus,
under this statute, the trial court retained jurisdiction to reduce the
sentence, or to place the defendant on probation, until the defendant
was. admitted to a state correctional facility to begin serving his
sentence. State v. Addison (1987), 40 Ohio App. 3d 7, 8-9; State v.
Roberts (1 986) 33 Ohio App. 201, 202.

Former R C.2928. 51 (A) was included in the statutory sentencing ;
scheme at the time of defendant's indictment. Because this
sentencing statute was in effect on the date of defendant’s indictment
(pre-S.B.2), it is applicable to the court’s determination here. State v.
Rush (1998), 83 Ohio St. 3d 53 (syllabus 2).

" B. Canclusions of Law: R.C.2829.54(A)

1. The court's post-verdict jurisdiction to modify a sentence,
under former R,C.2929.51(A), continues until the defendant
is admitted to a state correctional facility, pursuant fo a
judgment entry of conviction and sentence that has been filed
with the clerk of courts.

2. Defendant has not been admitted to a state correctional facility
pursuant to a judgment entry of conviction and sentence that
has been filed with the clerk of courts. '

3. The court has jurisdiction to modify defendant’s sentence under
former R.C.2929.51(A). '

C. Crim. R. 32(C) Violation: Remedies
Case Law i

Recent cases decided by the Ohio Supreme Court discuss the
jurisdiction of the trial court in affordmg aremedy focurea Cnm R.
32(C) deficiency.
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in the most recent case, State ex rel. Mitchell v. Smith (2008), 119
Ohio St. 3d 163, the pefitioner filed an action in the Supreme Court
requesting habeas corpus on the ground that the trial court had failed
to enter a judgment entry of conviction and sentence which complied
with Crim. R. 32(C). '

Upon review, the court held that because a Crim. R 32(C) violation
would net compel Mitchell's release from confinement, the writ could
not issue and the petition was dismissed. ' -

However, in dictum, the court stated that, “the appropriate
remedy is resentencing,” citing State ex rel. McAllister v. _Smith
(2008), 118 Ohio St. 3d 163. (emphasis supplied) :
The Mitchell case was decided on December 2, 2008.

In State ex rel. McCallister v. Smith (2008}, 118 Ohio St. 3d 163,
the petitioner filed an action in the court of appeals seeking a writ of
. habeas corpus to compel his release from incarceration, claiming that
his judgment entry of conviction and sentence was not in compliance-
with Crim. R. 32(C). The court of appeals dismissed the petition.

“The Supreme Court affirmed the judgment of the court of appeals
- on the ground that a Crim. R. 32(C) violation does not entitle the
habeas corpus petitioner to immediate release.

In dfcfurn, the court went on to say that,
“McCallister cites no case in which a court has held that
. afailure to comply with Crim. R. 32(C) entifles an inmale
to immediate release from prison; instead, the appropriate
remedy is resentencing instead of outright release.”
(emphasis suppfied) Id, at 915..
McCallister was decided on August 7, 2008.

In Dunn v. Smith (2008), 119 Ohio St. 3d 364, the Supreme Court
held that a petition for habeas corpus would not be granted for a Crim.
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R. 32(C) violation, since (1) the viclation would not entitle the
petitioner to immediate release from confinement and (2) the
petitioner had “an adequate remedy at law by way of a motion in the
trial court requesting a revised sentencing entry.” (emphasis
supplied) Jd. af 365.

In dictum the court stated that if the trial court refused to provide an
entry in compliance with Crim. R. 32(C), the appropriate remedy
would be a petition for a writ of mandamus or procedendo. Id. The
court further stated that “the appropriate remedy is correcting the
journal entry.” 1d. at 365-366. (emphasis supplied)

Dunn was decided on September 17, 2008.

In State ex rel. Culgan v. Medina County Court of Common Pleas
(2008), 119 Ohio St. 3d 535, the Supreme Court reversed a judgment
“of the court of appeals and issued writs of mandamus and, _
procedendo after the trial court denied the petitioner’s motion to file a
revised sentencing entry, in accordance with Crim. R. 32 (C}).

The court held that because Culgan had exhausted his legal
remedies and the trial court had a clear duty to act in accordance with
Culgan's request, the extraordinary writs were appropriate. ld. at
536-537. '

Culgan was decided on June 24, 2008.

D. Crim, R. 32(C) Violation
Discussion

 In McAllister and Mitchell, supra, the Supreme Court, in dictum,
stated that the appropriate remedy to cure a Crim. R. 32(C) violation is
“resentencing.”

In Dunn and Culgan, supra, the Supreme Court, in dictum, stated
that the appropriate remedy for a Crim. R, 32(C) violation is a “revised
“judgment entry. ' :
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E. Conclusion of Law

The court finds that upon notice of a Crim. R. 32(C) violation, the
tnal court has a “clear duty” only to provide an amended sentencing
entry. The court finds also, that upon a showing of a Crim. R. 32(C)
violation, the triat court retains jurisdiction, under former R.C.
2929.51(A), to resentence defendant. -

HOLDINGS

1. The court holds that the post-verdict jurisdiction of the
“trial court, under former R.C.2929.51(A) and the facts of this
matter, extends until defendant’s admission to a state
correctional facility, pursuant o a judgment entry. of conviction
and sentence that complies with Crim. R. 32(C).

2" Though defendant’s sentence was announced in open court,
the court finds that no judgment entry of conviction and
sentence was filed with the clerk of courts. Thus, the court
holds that defendant has nof been adimitted {o a state
correctional facility, pursuant to a lawful sentencing order, filed
with the clerk of courts, and hence, that the cour’c has |

jurisdiction to resentence defendant. -

3. When a trial court issues a sentencing judgment entry that
fails fo comply with Crim. R. 32(C), the only action required of
the trial court is to provide an amended senfencing entry that
complies with Crim, R. 32(C).

4. The Supreme Court has stated, in dicta, that appropnate -
remedies fo cure a Crim. R.32(C) deficiency inciude a
“corrected journal entry” and “a resentencing.”

A



5. The court finds that the Supreme Court understands the
difference between a "revised sentencing entry” and a
“resentencing.” The former requires only the redrafting of a
- judgment. The latter requires a hearing and a new sentencing
entry. The court holds that either is an appropriate remedy
here. '

‘8. The court holds further that upon notice of the Crim. R. 32(0)
violation, herein, the jurisdiction of the court includes the
preparation of a corrected sentencing entry or, in the court’s
discretion, a resentencing.

" VoL PAGE

%@WW

Ja es M Burge, Judge

cc.  Pros,

Atty. Bailey - Tnﬁ?’m“‘ue' TR A TRIECOPY

GF THE ORIGIMAL 04 Fﬂ.E 14 THIS OFFICE.

D’HSKI LBIWH COUNTY
OF THE COURI OF CONBAON PLEAS

AR



EXHIBIT D-3




LORAIN COUNTY COURT OF COMMON PLEAS
- LORAIN CQUNTY, OHIO

RON NABAKOWSK], Clerk
JOURNAL ENTRY
James M Burge, Judge

‘Date 6/24/09 Case No. 94CR044488
_ 94CR045372
STATE OF ORID : ANTHONY CILLO
Plaintiff Plaintiff's Atorney
Vs
JOSEPH LEE ALLEN K. RONALD BAILEY
Defendant : Dofendant’s Aliomey

Upon consideration of the record and the law applicable thereto,
and the jury having been discharged, the court, pursuant to Ohio
Criminal Rute 29(C), enters a judgment of acquittal, sua sponte.

Defendant discharged.

Bond released.
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EXHIBIT

The State of Ohio, )

County of Lorain. )y 83:
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IN THE COURT OF COMMON PLEAS

THRE STATE OF QOHIO, )
Plaintiff; )
VS, ) No. 93CR044488/94CR045372
JOSEPH L. ATLEN, ) '
: )
THE STATE OF OHIO, - . )
: Plaintiff; )
_ vSs. )y No. 930RD44489/94CRO45368
NANCY L. SMITH, )
-pefendant. )
kK

COMPLETE TRANSCRIPT OF PROCEEDINGS
WEDNESDAY, JUNE 24, 2003
APPEARANCES:
Appearing on behalf of the State of Chio:
Loiain County Prosecutor’s Office,

Dennis P. Will, Lorain County Prosecutoxr, by
George Koury, Assistant County Prosecutor;

Appearing on behalf of the Defendant, Joseph Allen:

K. Ronald Bailey, Esqd.:/
Appearing on behalf of the Defendant, Nancy Smith:

Jack W. Bradley, Esd.
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The State of Ohio, )

County of Lorain. y 88:

IN THE COURT OF COMMON PLEAS

THE STATE OF OBIO,

) _
Plaintiff; } _ '

. vs. ' ) No. 93CR044488/94CR045372
JOSEPH .. ALLEN, }
_ ' )
| THE STATE OF OHIO, )
Plaintifi; y

- VS. ) No. 03CR044489/94CR045368
NANCY L. SMITH, )
Defendant. )

.k kA

COMPLETE TRANSCRIPT OF PROCEEDINGS
WEDNESDAY, JUNE 24, 2009
* Kk
BE, IT REMEMBERED, that on Wednesday, the 24th day ot
June, 2009, being one of the regular days of the April
term of said court, before +he Honorable James M. Burge,
the présidihg Judge of said court, the_above-captioned

cause came on for hearing.
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MORNING SESSION, WEDNESDAY, JUNE 24, 2009

THE COURT: The record should reflect that we're
convened today in the matter of the State of Chio versus
Nancy Smith, that would bé Case Number 94CR045368, and, as
well, State éf Ohio versus Joseph Lee Allen, which is Case
Number 34CR045372. We're here pursuant to & prior hearing
whefein the Court vacated the sentence imposed upon each
defendant, being a vacation of the judgment entry of
conviction and sentence. The matter was appealed to the
Ninth District Court of Appeals. The Ninth District Court
of Appeals, in each casé, ruled that the Court had the
authority to vacate the sentence and the judgment entry of
conviction.

When I first commenced my review oflthese
matters, the object of the exercise was for the Court to
determine what would be an appropriate sentence; The
Court gave a presumption of validity to the original
sentence, but thought that it would be prudent, if I were
to consider a resentencing, toO know as much about the case
as did my predecessor when +his sentence was imposed, so I
decided to review the file. In that regard I read the
transcript of the trial, paying close attention to the
testimony of the complaining witnesses in this case, but,
as well, reviewing the balénce.of +the testimeny. In

addition, I was able to review evidence that had been
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1 r;Jrnished to the defense during the course of the trial,

which consisted of tape recordings of pretrial interviews
with the complaining w1tnesses in the case.

Before I commence that analysis, I want to make

'cleér for the record that. each detective, each law

enforcement officer who_investigated this case, 1s &
personai friend of mine, and for each of them I have the
highest degree of respect.

The matter was prosecuted by the Lorain County
Prosecutor s Office, and by an assistant with whom I did-
battle for over 20 years Tn reviewing his presentation
of the case, it was clear to me that his motive was to do
the best he could for the State of Ohio and for these
witnesses who testified. He +ook advantage of every break
he could get, as did the defense, as do all lawyers who
are worthy to walk into a courtroom. I don't think in the
cburSe of my law practibe T ever received a ruling from a
court favorable to me that I failed to accept, and that is

all the assistant prosecutor did.

T think we should pe mindful that +his case wWas

commenced in 1993 and it was tried in 1994, and 1t was

done under the circumstances that existed at that time, in
terms of interviewing'witnesses as best they could, and
the presentation of the case. The advantage that this

Court has is that I'm able to review the case with eyes
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that have had an additional 16 years of éxperience, both
in trying cases such as this and, as Well, reviewing the
applicable law that has applied over the years.

Tn 1994, testimony of witnesses of tender age
could be presented to a jury eithef by having the witness
on the stand or by not having the witness on the stand

under certain circumstances, and under the authority of

Evidence Rule 807. As a result of that, a great deal of

the testimony presented consisted of out-of-court
statements made by the child witnesses in this case, but
presented by others. - Evidence Rule 807 allowed other

witnesses to testify on out—-of-court statements by

! children if the trial court found that those out—of-court

statements being brought to court carried with them a
Circumstantial guarantee of trustworthiness.
Subsequently, however, in the case of Gaston
versus Brigano; that's cited at 2000 Westlaw -- 2004
Westlaw 5349214, this case was decided.at approximately

the same time that this case was being tried, November of

_2004, and in Gaston, the rederal District Court for the

Northern District -- or, for +he Southern District of
Ohio, ruled that essentially Evidence Rule 807 cobviated

the defendant's zight to confront the witnesses against

them. Given that ruling, +his Court cannct find that the

testimony of witnesses pesides the children, as to the
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children's out-of-court statements, would be admissible

under any reasonable theory. |
Reviewing the statements, the Court does not find
that these statements would have been admissible under
Fvidence Rule 803, which would be statements made for the
purpose of diagnosis and treatment, Or Fvidence Rule 804,
which I believe is, if T can recall it, it should be the

excited utterance exception; hence, that if Gaston is the

law and this case has not been reversed, then that

testimony should not have been admissible, and would not
be admissible in a retriai. | |

In addition, the Court, having spent countless
hours listening to the interview tapes of the children,
and taking extensive notes and evaluating these
interviews, the Court would find, upon review, that the
pretrial interviews, though the parties were doing their
best -- and I'm talking capable social workers, capable
and honest detectives and parents —— evén though all doing
+heir best to seek Jjustice for these children, caused
these interviews to pe conducted in such a way that, this
Court, at least, would find the interview Drocess SO
suggestive that the children's in—court ﬁestimony would be
inadmissible.

The Court also paid close attention to the

in-court testimony of the witnesses and the manner in
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which it was presented, and find that -~ T find that the
elicitation of that testimony, and the limitation ¢cn

counsel with respect to its -- their opportunity to

‘prepare for cross-examination, even in light of the fact
+hat the counsel were not prepared for chss~examinatiQn,”

would have rendered the testimony not credible.

In addition, I reviewed the disputes over the
evidence that occurred during trial, especially the late
delivery of the tapes of.the pretrial interviews. The
Court finds that.the tapes of these pretrial interviews
should have been presented to the defénse for
transcription and cross—examination —— for transcription
for the purpose ofrcross—eXamination, but for an even
higher purpose. Fach one of these pretrial statements
could have been presented on behalf of the defense as
exculpatory evidence. It would not have to have been used
simply to refresh a witness's recollection, or to Cross-
examine a witness with respect to a prior statement.
These pretrial interviews could have been preseﬁted as
substantive evidence, because they are part —- not only
because they are exculpatory, vut because they are a part
of the overall police report, which a defendant may
present in his own defense as substantive evidence; that
is, evidence offered to prove & fact, not simply to

refresh recollection, or to confront a witness with a
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pricr inconsistent statement.

The Court also reviewed other evidence that was
furnished to the defense but not presented at trial, which
included attendance records at the —-- at the preschool
that these children attended. |

Now, under the case of the city of Cleveland
versus Trzbuckowski -- that's a 1289 case —- pursuant to
that case, the Supreme Courf ruled'that'once it's béen
determined that the judgment entry of conviction and
sentence is vacated, or if there is no final appealable
order, the trial court Cén review any ruling that's been
madé up to that point, and Trzbuckowski was cited by the
Ninth District Court of Zppeals and remanded this matter
back, as well as State exX rel. Hansen versus Reed.
szbuckowski was cited for that authority by the Ninth
District,‘as well as State ex rel. Hansen versus Reed,
found at 63 Ohio St., it should be 3d, 597 590.

So that's what this Court is going to do.

ond again, I don't believe that there was a human
being in that courtroom in 1994 that was not there to do
the best for his client, both defense counsel and counsel
for the State of Ohio. Notwithstanding that, I have
absolutely no confidence that these verdicts are correct,
and therefore -- I hope I'm getting these cases right --

in Case Number 9 -- in the case of State of Chic versus
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Joseph Lee Allen, Case Number 94CR045372, and in the case
of Nancy Lee Smith, and I pelieve that is Case Number
94CR045368 —--

MR. BRADLEY: dJudge, she has two case numbers.

THE COURT: Didn't this go to trial under one
case number, though? _

MR. BRADLEY: I think both case numbers we went
to trial on, Judge;.I think, also, 93C§O44489.

. THE COURT: Let me —— thank you, Attorney
Bradley. Let me be overly cautious here, and I will
recite all case numbers. I believe the State of Ohio
versus Nancy Smith should be 93CR044489, and 94CRC45368.
The State of Ohio versus Joseph Lee Allen.should be
94CR045372, and 94CRD44488. That covers all case numbers,
although my impression was that these matters were
consolidated only under two caseé numbers.

| Nevertheless, the Court has absolutely no
confidence that these verdicts are a correct statement,
and pursuant to criminal Rule 29%(C), the Court will sua
sponte, the jury having been discharged, enter a judgment

of acquittal on pehalf of the Defendant Smith and the

pefendant Allen, and this matter has an end.

The defendants are each discharged, and their
ponds will be ordered released.

Attorney Koury.
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MR. XOURY: Your Honor, on behalf of the State,
we'd object.td the ruling of the Court and its finding.

THE COURT: Thank you, Attorney Koury. The State

' of Ohio's objections have been noted.

We're in recess.

* %k

(Recess had.)
* %k |
THE.COURT: Okay. I wanted to corﬁect one thing
T said in the State of Chio versus Nancy Smith and State
of Ohio versus Joseph Allen. Whét I should have said is
that the evidence would not be admissible under Evidence

Rule 807,_because egsentially that evidence rule has been

‘declared unconstitutional, nor do I find that the evidence

would have been admissible —-- 1 was correct -- under
either 803(4), statements for purposes of medical
diagnosis and treatment, because they were not —-- or,
under Evidence Rule 803(3) —— excuse me, Evidence Rule
803(2), excited utterance, because I find that the
statements that were related through the testimony of the
children's parents would not be excited utterances, but
rather statements made during the course of a discussion.
2nd they would not be admissible under Evidence

Rule B804, because the declarants were not wnavailable, and

‘they were found at the time to be competent TO testify by
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thé_Court:
That would conclude it.

* &k

(Hearing concluded.)

* kK
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CERTIFICATE
The State of Chioc, ) |
) SS:

County of Lorain. )

I, Tracy L. Williams,.nka Tracy L. Reiman, Official
Court Reporter in the Court.of Common Pleas, Loréin
County, Ohio, duly appoinﬁéd therein, do hereby certify
that this is.a correct transcript of the proceedings in
this case.

I further certify that this is a complete
transcript of the testimony.

IN WITNESS WHEREQF, I have subscribed my name this
30th day of June, 20009.

_M_@Mgﬂxm |

Tracy L. Williams, nka
Tracy L. Reiman, RPR
Official Court Reporter

Lorain County, ©Ohio

My Commission expires July 27, 20065
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OHIO RULES OF COURT SERVICE
Copyright © 2010 by Matthew Bender & Company, Inc.
"z member of the LexisNexis Group.
All rights reserved.

#*+ RULES CURRENT THROUGH JUNE 8§, 2010 ***
k5% ANNOTATIONS CURRENT THROUGH APRIL 1, 2010 ***

Ohio Rules Of Criminal Procedure
Ohio Crim. R. 32 (2010)
Review Court Orders which may amend this Rule.
- Rule 32.-Sentence
(A) Imposition of sentence.

Sentence shall be imposed without unnecessary delay. Pending sentence, the court may commit the defendant or
continue or-alter the bail. At the time of imposing sentence, the court shall do all of the following:

(1) Afford counsel an opportunity to speak on behalf of the defendant and address the defendant personally and ask
if he or she wishes to make a statement in his or her own behalf or present any information in mitigation of punishment.

(2) Afford the prosecuting attorney an opportunity to speak;

(3) Afford the victim the rights provided by law;

(4) In serious offenses, state its statutory findings and give reasons supporting those findings, if appropriate.
. (B) Notification of right to appeal.

(1) After imposing sentence in a serious offense that has gone to trial, the court shall advise the defendant that the
defendant has a right to appeal the conviction. '

(2) After imposing sentence in a serious offense, the court shall advise the defendant of the defe;ndant's right,
where applicable, to appeal or to seck leave to appeal the sentence imposed.

(3) If a right to appeal or a right to seck leave to appeal applies under division (B)(1) or (B)(2) of this rule, the
court shall also advise the defendant of all of the following:

(a) That if the defendant is unable to pay the cost of an appeal, the defendant has the right to appeal without
payment,
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(b) That if the defendant is unable to obtain counsel for an appeal, counsel will be appointed without cost;

(¢) That if the defendant is unable to pay the costs of documents necessary to an appeal, the documents will be
- provided without cost; :

(d) That the defendant has a right to have a notice of appeal timely filed on his or her behalf.
Upon defendant's request, the court shall forthwith appoint counsel for appeal.
{C) Judgment.

A judgment of conviction shall set forth the plea, the verdict, or findings, upon which each conviction is based, and
the sentence. Multiple judgments of conviction may be addressed in one judgment entry. If the defendant is found not
guilty or for any other reason is entitled to be discharged, the court shall render judgment accordingly. The judge shall
sign the judgment and the clerk shall enter it on the journal. A judgment is effective only when entered on the j ournal
by the clerk.

HISTORY: Amended, eff 7-1-92; 7-1-98, 7-1-04; 7-1-09.
NOTES:
Staff Notes

7-1-04 AMENDMENT

Rule 32(A) Imposition of sentence.

Criminal Rule 32(4) was amended to conform with the Supreme Court of Ohio's decision in State v. Comer, 99
Ohio St. 3d 463, 2003-Ohio 4165. The Comer decision mandates that a trial court must make specific statutory findings
and the reasons supporting those findings when a trial court, in serious offenses, imposes consecutive sentences or
nonmininum sentences on a first offender pursuant to R.C. 2929.74(B), 2929. 14(E}4) and 2929.19(B)(2). Crim. R.
32(¢4)-was modified to ensure there was no discrepancy in the criminal rules and the Court’s holding in Comer.

7-1-98 AMENDMENT
RULE 32 SENTENCE

The 1998 amendment to Crim. R. 32 was made in light of changes in Ohio's scheme of victim's rights as well as the
changes in the criminal law of Ohio effective July 1, 1996.- Crim. R. 32(4) was amended to reflect the requirements of
section 2929.19 of the Revised Code that both prosecutot and the victim, if present, be provided an opportunity to speak
prior to the sentence being imposed. The victim provisions are intended as an acknowledgment of, rather than a
substitution for, victim rights provided for by the Constitation of Ohio or by statute. (No additional r1ght to notice
beyond that created by Chapter 2930 of the Revised Code is intended.)

What was formerly division (A)}2), notification of right to appeal, became division (B), and was amended to reflect
that a defendant should be informed, if applicable, of his or her right to appeal or to seek leave to the appeal certain
sentences pursuant to section 2953.08 of the Revised Code whether the sentence was the result of a conviction or a plea.
In the event of a right to appeal or seek leave to appeal a sentence or in the event of conviction, the court must advise
the defendant of the applicabie rights to appeal without payment, to have appointed counsel, to have documents
provided without cost, and to have notice of appeal timely filed as provided under the previous rule.

Cross-References to Related Statutes
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STATE QOF OHIO ) ' IN THE COURT OF APPEALS
[ IFTT' NINTH JUDICIAL DISTRICT
COUNTY OF LORAIN %5 O M APPEA] §
;. FILED
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'STATE OF OHIQ EX RBL BENSON C.A. No. 10CA009828
DAVIS cemy A -9 AR 25
SFRMHIH PLEAS
Relator _ :\;,l‘ irr‘ J,ﬁr.;‘kfr‘!
o S
RAYMOND J. EWERS, JUDGE :
JOURNAL ENTRY
Respondent

Benson Davis petitioned this Court for a writ of mandamus to compel Judge
Ewers of the Lorain County Common Pleas Court to resentence him. Judge Ewers

moved to dismiss. Because this Court concludes that Mr. Davis’s sentencing entry was

final and appealable, this Court dismisses the complaint.

Background

According to the complaint, in 1994, Mr. Davis was tried by  jury for the offense
of aggravated murder. Following the jury trial, the trial court }udga who preceded Judge
Ewers sentenced Mr. Davis to life in prison. He appe:aled, and this Court-aff‘mned the
trial court’s judgment. State v. Davis, 9th Dist. No. 94CA005989, 1996 WL 121998
(Mar. 20, 1996). The trial court denie;d h:s mufion for a new trial, and this Court affirmed
that decision. State v. Davis; 9th Dist. No. 98CA007062, 1999 WL 194473 (Mar. 31,
1599).

A decade later, Mr. Davis moved to be resentenced. He argued that his priginal
sentencing entry failed to comply with Rule 32(C) of the Ohio Ru}es of Criminal
Procedure. After brif:ﬁng by the parties, Judge Ewers issued 2 nunc pro tunc entry to add

that the finding of guilt was made by a jury.




Aug. 18. 2010 3:08PM No. 1474 7. 3/7

Journal Entry, C.A. No, 10CAQQ9828
~ Pagelof6

Mr. Davis then filed his petition for writ of mandamus in this Court. He has
argned that his 1994 sentencing entry is not final and appealable and, pursuant to State ex |
rel. Culgan v. Med;'na County Court of _Commén Pleas, 119 Ohio St.3d 535, 2008-Ohio-
4609, the trial court is reéluired 1o issue a new judgment that compli‘-es with Rule 32(C).

] Analysis

“For a writ of mandamus to issue, a relator must demonstrate that (1) the relator
has a clear legal right to the relief prayed for, (2) respon_dént is under a corresponding
clear légal duty to perform the requested acts, and (3) reiatbr has no plein and adequate
legal remedy.” .State ex rel. Serv. Emp. Internatl. Unjon, Dist. 925 v. State Emp.
- Relations Bd., 81 Ohio St.3d 173, 176 (1998). Because this Court concludes that the
1994 sentencing entry was final and appeatable, Mt. Davis eannot demonstrate that he
hag a clear legal rigﬁt to the relief prayed for.

After reviéwing’ the 1994 Spntencing enfry, and the Ohio .Supreme Court’s most
recent decision on this question, thi.s Court concludes that the sentencing entry was a final
and appealable judgment under Rule 32(C) and State v. Baker, 119 Ohio St.3d 197, 2008-
Ohio-3330, sylllabus. According to Baker, » “judgment of conviction is a final appealable
order under R.C. 2505.02 when it sets forth (1) the guilty plea, the jury verdict, or the
ﬁndfng of the court upon which the conviction is based; (2) the sentence; (3) the

signature of the jﬁdge; and (4) eniry on the journal by the clerk of court.”

Thé eniry at issue in this. case stated that “Defendant appeared in Court for
sentencing after having been found guilty of the following charges: Count 1:
Aggravated Murder. .. .”* This case is almost identical to a recent case in which the Ohio

Supreme Court held that “[t]he judge was not required to add languagf:' that the court
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found the defendant guilty of the offenses after a bench trial; that additional language
would have been superfluous.” State ex rel. Barr v. Sutula, 2010~0hi¢~3213, 92. The
ianguagé that appeared in Mr. Barr’s sentencing eniry — “the court found the defendant

guilty of robbery” — is similar to the language used in Mr, Davis’ sentencing entry. If

| adding “bench trial” would have been superfluous in Mr. Barr's sentencing entry, this

Court must reach the sarne result in this case.
Ultimately, the question before us involves the interplay among Rule 32(C),
Baker, and State ex rel Culgan v. Medina County Cowrt of Common Pleas, 119 Ohio

St.3d 535, 2008-0hic-4609. In Cuigan, the Ohio Supreme Court held that Mr. Culgan’s

. sentencing entry was not final and appealable. Mr. Culgan’s seniencing “entry merely
mentions that Culgan ‘has been convicted® of the specified offenses and declares his
_sentence for the convictions.” Id at 2. The Supreme Court concluded that the

“ “sentencing entry did not constitute a final appealable order because it did not contain a |

guilty plea, & jury verdict, or the ﬁnding of the court upon which Culgan’s convictions
were based.” Jd. at §10. The Court took this language directly from the Baker syllabus,
and Baker interpreted Rule 32(C) to require this information in order for a sentencing
entry to be final and appealable. |

Earlier this month, however, the Supreme Court considered diffcrent language in a
sentencing entry and reached a different result. In State ex rel. Barr v. Sutula, Slip
Opinion No. 2010-Ohio-3213, the Court coqsid.ered an appcal from the denial of a writ of
mandaﬁxus. Mr, Bamr pé‘;itioned the Eighth District Court of Appeals for a writ of
mandamus to order the trial court judge to resentence him. Id. at §1. After quoting the

requirements set forth in Baker, the Supreme Court reviewed the sentencing entry. In
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Mr. Barr's sentencing entry, the trial court wrote that “the court found the defendant
guilty of robbery . .‘ .. Id at §2. The Supreme Court concluded that the sentencing
entry “sufficiently set forth the findings ui:on which Barr's bench conviction is based,”
Id.

The Eighth District quoted more of the sentencing entry in its decision, but the
additional quoted language did not reﬂect that tﬁe conviction followed a bench trial.
Nevertheless, the Supreme Court concluded that the “judge was not required to add
language that the court found the dafenldant guilty of thé offenses afier a bench irial; that
edditional language would have been superfluous.” /d. at 2.

A strict reading of Baker would not suggest that the trial court’s finding of guilt

following a bench trial would be superfluous. The Court described four ways a defendant

can be convicted of 2 criminal offense:
A defendant may plead gnilty either at the arraignment or after withdrawing
an initial plea of not guilty or riot guilty by reason of insanity. A defendant
mey enter a plea of no contest and be convicted upon a finding of guilt by
the court. A defendant may be found guilty based upon a jury verdict. A
defendant also may be found guilty by the court after a bench trial. Any one
of these events leads to a sentence, '

Baker at q12. Baker concluded jts analysis this way: “Simply stated, a defendant is

entitled to appeal an order that sets forth the.ma_.nner of convicticn and the sentence.” Jd.
at §18. This Court, and others, read this éonclusion, coupled with the syllabus, as
cresting a requireme;z_lt that the “flnarmer of conviction” — one of the ways a defendant can
be con#ictad of a criminal offense — be included in the sentencing entry in order for it to
be final and appealable. Following Barr, this Court must conclude that the precise

“manner of conviction” need not be included,
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Of the four ways a defendant can be convicted, there are two that require the trial
court to make the finding of guilt — a no contest plea and a bench trial. Baker at J12. Mr.
Barr's sentencing entry stated that “the oourt:found the defendé.nt guilty of robbery. . . .”

" Barr 8t 2. The Supreme Court’s recitation of fhe sentencing entry did not indicate
whether the trial court found the defendant guilty after he entered a ﬁo contest plea .ﬂr
after a bench trial. Although Baker would seem io require this manner of conviction to
be included in the journal eniry, Barr concludes that this “additional language would
heve been superfluous.” Id. at 2. . |

This Court can only conclm;e thet Barr has clarified what Baoker required.

| According to Barr, & sentencing entry is sufficient to satisfy the first Baker requirement if
it sets forth the trial court’s fmdir%g of ému, without reference to the manner of
conviction. This is the only logical explanation for the Supreme Court’s conclusion that

‘including the manner of conviction in the sentencing entry “would have been
superfluous,” It is also consistent W1th much df the discussion in Baker, except for the
last sentence of its analysis. | |

Accordingly, this Court concludes that Mr, Davis’s 1994 sentencing entry was
final and appealable. Mr. Davis cannot demonstxate that he has a clear legal right to the

relief requested. The compleint is dismissed. |
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Costs taxed to Mr. Davis. The clerk of courts is hereby directed to serve upon all

parties not in default notice of this judgment and its date of entry upon the journal. See

Civ.R. 58(B).
ﬁﬁ- ? R —
k Judge .
I' Concur;
Whitmore, J.

Il Moore, J.
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