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NOTICE OF APPEAL OF
APPELLANT INDUSTRIAL E1yERGY USERS-OH1O

Appellant, Industrial Energy tJscrs-Ohio ("lEU-Oliio" or "Appellant"), hereby gives its

notice of appeal, pursuant to R,C. 4903.11, R,C, 4903.13, and Supreme Court Rule of Practice 2,

to the Supreme Court of Ohio and Appellee, fzom a January 7, 2010 Finding and Order

(Attachment A), a March 3, 2010 Lntry on Rehearing (Attachment B), and a March 24, 2010

Entry on Rehearing (Attachment C) of the Public Utilities Coimnission of Ohio ("Commission or

PUCO") in Case No. 09-1095-FL-RDR.

Appellant was and is a party oPrecord in PUCO Case No. 09-1095-F.I. RDR and timely

filed its Application for Rehearing of Appellee's January 7, 2010 Finding and Order in

accordance with R.C. 4903,10. Appellant's Application for Rehearing was denied with respect to

the issues on appeal herein by the Appellee's Entry on Rehearing dated March 24, 2010.

The Appellee's Finding and Order and March 24, 2010 Entry on Rehearing approving

the Application of Columbus Southern Power Company ("CSP") and Ohio Power Company

("OP") (collectively rofen•ed to as the "Companies" or "AF.P-Ohio") is unlawful and

unreasonable in multiple respects. Specifically, the Appellee's Finding and Order and March 24,

2010 Entry on Rehearing are unlawl'ul and unreasonable in the following respects:

A. The Finding and Order and March 24, 2010 Entry on Reliearing are
unlawful and unreasonable inasmuch as the Commission has no subjcct
matter jurisdiction over PUCO Case No 09-1095-EL;RDR. The
Commission lost jurisdiction over AEP-Ohio's electric security plan
("ESP") and all proceedings stemming from the ESP when the
Commission failed to issue an order within 150 days of the 61ing of AEP-
Ohio's ESP Application.

B. The Finding and Order and March 24, 2010 Entry on Rehearing arc
unlawful and unreasonable inasrnuch as the Commission continues to
permit AEP-Ohio to take the benefits of the higher rates contained in the
L;SP while AEP-Ohio simultaneously still reserves the right to withdraw

and terminate its ESP.

(C30680:)
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The Finding and Order and March 24, 2010 Entry on Rehearing are
unlawful and unreasonable inasmuch as the brand new exception for the
economic development rider ("EDR") froni the maximiun percentage
increases permitted in the ESP violates the Conunission's precedent and
unreasonably increases customers' rates.

D. The Finding and Order and March 24, 2010 Entry on Rehearing are
unreasonable inasmuch they permit AEP-Ohio to calculate the cartying
costs on deferred EDR delta revenues as the weighted average cost of
long-term debt without any evaluation of possible lesser cost alternatives.

WII.EREFORE, Appellant respectfully submits that Appellee's January 7, 2010 Finding

and Ordcr and March 24, 2010 Entry on Rehearing ai-e unlawful, unjust, and unreasonable and

should be reversed. 'I'he case should be remanded to Appellee with instructions to correct the

errors complained of herein.

Respectfully Submitted,

^^'^t^tths^-

{C3o6aP.l

Sai4efel C. Randazzo, Counsel of Record (0016386)
Lisa G. McAlister (0075043)
Joseph M. Clark (0080711)
McNees Wallace & Nurick LLC
Fifth "1'hird Center
21 East State Street, 17`1' Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653

COCJNSE,L FOR APPELLANT,
INDUSTRIAL ENERGY USERS-OHIO
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I hereby certi

CERTIFICATE OF SERVICE

hat a copy of this Votice of Appeal of Appellant Industrial Energy Users-

Ohio was sent by ordinary tJ.S. mail, postage prepaid, or hand-delivered to all parties to the

proceeding before the Public Utilities Commission of Ohio, listed below, and pursuant to Section

4903.13 of the Ohio Revised Code on April 27, 2010.

Marvin I, Resnik
Steven T. Nourse
American Electric Power Service Corp.
1 Riverside Plaza, 29th Floor
Columbus, <)H 43215

Daniel R. Conway
Porter Wright Monis & Arthur
Huntington Center
41 S. High Street
Colmnbus, OH 43215

ON BEHALF OF COLUMBtJS SOUTHERN

POWER AND OHIO POWER COMPANY

David F. Bochm
Michael 1,. Kurtz
I3ochm, Kurtz & Lowry
36 East Seventh Street, Suite 151.0
Cincinnati, OH 45202

ON BEHALF OF 01110 ENF.RGY GROUP
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ALUMINUM CORPORA'L'LON
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Duane Luckey, Section ChieF
Publie Utilities Section
180 East Broad Street
Columbus, OH 43215

ON BEHALF OF'rllE PUBLIC UTILITIES

COMMISSION OF 01110

Kimberly Bojko
Attomey F.,xaminer
Public Utilities Commission of Ohio
180 East Broad Street, 12`4 Floor
Columbus, OH 43215

Greta See
Attorney Examiner
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ON BEtIALF OF THE PUSLIC Z1TILd'TIES
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CERTIFICATE OF FILING

I hereby certify tliat a Notice or Appeal of Appellan[ Industrial Fnergy

Users-Ohio has been filed with the docketing division of the Public Utilities Commission of

Ohio,in accordance with Rules 4901-1-02(A) and 4901-1-36 of the Ohio Administrative Code,

(in April 27, 2010.

Josepl I1. Clark
Counsel forAppellant,
Industrial F,nergy Users-Ohio
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Steven T. Nourse
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(Counsel of Record)
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NOTICE OF CROSS-APPEAL OF
APPELEE/CROSS-APPELLANT INDUSTItIAL ENER(iY USERS-OHIO

Appellee/Cross-Appellant, Industrial Energy Users-Ohio ("IEU-Ohio" or

"Appellee/Cross-Appelant"), hereby gives its notice of appeal, pursuant to R.C. 4903.11, R.C.

4903.13, and Supreme Court Rule of Practice 2, to the Supreme Court of Ohio, Appellee, and

Appellant/Cross-Appellee from a January 7, 2010 Finding and Order (Attachment A), a

March 3, 2010 Entry on Rehearing (Attachment B), and a March 24, 2010 Entry on Rehearing

(Attxichment C) of the Public Utilities Commission of Ohio ("Commission or P1ICO") in Case

No. 09-1095-EL-RDR.

Appellee/Cross-Appellant was and is a party of record in PUCO Case No, 09-1095-EL-

RDR and timely tiled its Application for Rehearing of Appellee's January 7, 2010 Finding and

Order in accordance with R.C. 4903.1.0. Appellee/Cross-Appellant's Application for Rehearing

was denied with respcct to the issues on appeal herein by the Appellee's Entry on Rehearing

dated March 24, 2010.

The Appellee's Finding and Order and March 24, 2010 Entry on Rehearing approving

the Application of Columbus Southern Power Company ("CSP") and Ohio Power Conipany

("OP") (collectively refcrred to a.s the "Coinpanies" or "AFP-Ohio") is unlawful and

unreasonable in multiple respects. Specifically, the Appellee's Finding and Order and

March 24, 2010 Entry on Rehearing are unlawful and uiireasonable in the following respects:

A. The Finding and Order and March 24, 2010 Entry on Rehearing are
unlawful and unreasonable inasmuch as the Commission has no subject
matter jurisdiction over PUCO Case No 09-1095-EL-RDR. The
Commission lost jurisdiction over AEP-Ohio's electric security plan
("F,SP") and all proceedings stemming from the ESP when the
Commission failed to issue an order within 150 days of the filing oi'
AEP-Ohio's ESP Application.

(C30680:2 )
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B. The Finding and Order and March 24, 2010 Entry on Rehearing are
unlawfiul and unreasonable inasnuich as the Commission continues to
permit AEP-Ohio to take the benefits of the higher rates contained in the
LSP while AEP-Ohio simultaneously still reserves the right to witbdraw

and terminate its L'SP.

C. The Finding and Order and March 24, 2010 Lntry on Rehearing are
unlawful and unreasonable inasmuch as the brand new exception for the
economic development rider ("EDR") from the maxitnum percentage
increases permitted in the ESP violates the Commission's precedent and
unreasonably increases customers' rates.

D. The Finding and Order and March 24, 2010 I;ntry on Rehearing are
unreasonable inasmuch they peimit AEP-Ohio to calculate thecarrying
costs on deferred EDR delta revenues as the weighted average cost of
long-term debt without any evaluation of'possible lesser cost alternatives.

WHEREFORE, AppelleelCross-Appellant respectfully submits that Appellee's January 7,

2010 Finding and Order and March 24, 2010 Entry on Rehearing are unlawl'ul, unjust, and

unreasonable and should be reversed, '1'he case should be remanded to Appellee with

instructions to correct the errors complained of herein.

(C3U680:2 )

Respectfully Submitted,

Samuel C. Randazzo, Counsel of Record (0016386)
I,isa (). McAlister (0075043)
Joseph M. Clark (0080711)
McNees Wallace & Nurick LLC
Fifth Third Center
21 East State Street, 17°i Floor
Columbus, OII 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653

COUNSEL FOR APPELLEE/CI2OSS-
APPELLANT, INDUSTRIAL ENERGY
USERS-OHIO
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CERTIFICATE OF SERVICE

I hereby certify that a. copy of this Notice of Cross-Appeal of Appellee/Cross-Appellant

Indisstrial Energy Users-Ohio was sent by ordinary U.S. mail, postage prepaid, or hand-delivered

to all parties to the proceeding before the Public Utilities Commission of Ohio, listed below, and

pursuant to Section 4903,13 of the Ohio Revised Code on May 21, 2010.

Marvin 1. Resnik
Steven T. Nourse
American Electric Power Selvice Corp.
1 Riverside Plaza, 29th Floor
Columbus, OH 43215

Daniel R. Conway
Porter Wriglrt MolTis & Arthur
Huntington Center
41 S. High Street
Columbus, OI-I 43215

ON BEHALF OF COLUMBUS SOUTHERN

POWER AND O1110 POWER COMPANY

David F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry
36 Fast Seventh Street, Suite 1510
Cincinnati, OH 45202

ON BEHALF OF 01I10 ENERGY GROUP

(C30680:2 )

Counsel for Appellant,
Industrial Energy Users-Ohio

ose'ffh M. Clark

Janine L. Migden-Ostrander
Consumcrs' Counsel
Gregory J. Poulos
Michael E. ldzkowski
Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

ON BEHALF OF THE OFFICE OF 7`HE OHIO

CONSUMERS' COUNSEL

Clinton A. Vince
Douglas G. Boinier
Daniel D. Barnowski
Keith C. Nausbaum
lmnia F. Hand
Sonnenschein Nath & Rosenthal
1301 K Street NW
Suite 600, East Tower
Washington, DC 20005

ON 13EHALF OF ORMET PRIMARY

ALUMiNUM CORPORATION
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Duane Luckey, Section Chiet'
Public Utilities Section
180 Fast Broad Street
Columbus, OH 43215

ON BEHALF OF THE PUBLIC UTILITIES

COIVIMiSSION OF 01110

Kimberly Bojko
Attomey Examiner
Public Utilities Commission of Ohio
180 East Broad Street, 12t1' Floor
Columbus, Ol1 43215

Greta See
Attorney Examiner
Public Utilities Commission of Ohio
180 East Broad Street, 12th Floor
Columbus, OI-1 43215

ATTORNF.Y EXAMINERS

Alan R. Schriber, Chairman
Valerie A. Lemmic, Commissioner
Paul A. Centolella, Commissioner
Cheayl Roberto, Commissioner
Steven Lesser, Commissioner
Public Utilities Cornmission of Ohio
180 East Broad Street
Columbus, OH 43215

ON BEHALF OF THE PUBLIC UTILr17ES

COMMISSION OF OHIO
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CERTIFICATE OF FILING

I hereby certify that a Notice of C"ross-Appeal of Appellee/Crosss-Appellant Industrial

Energy Users-Ohio has been filed with the docketing division of the Public lJtilities Commission

of Ohio in accordance with Rules 4901-1-02(A) and 4901-1-36 of the Ohio Administrative Code,

on May 21, 2010.

'M..aaw
ose^h M. Clark

Counsel for Appe11ee/Cross-Appellant,
Industrial Energy Users-Ohio

(C3068012 )
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO ''0

In the Matter of the Application of
Columbus Southern Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of
Certain Generating Assets.

In the Matter of the Application of
Ohio Power Company forApproval of its
Electric Security Plan; and an Amendment
to its Corporate Separation Plan.

In the Matter of the Fuel Adjustment Clauses )
for Columbus Southem Power Company and
Ohio Power Company. )

In the Matter of the Application of Columbus
Southern Power Company and Ohio Power
Company to Recover Commission-Authorized
Deferrals Through Each Company's Fuel
Adjustment Clause.

In the Mafter of the Application of Columbus
Southem Power Company and Ohio Power
Company to Adjust Their Economic
Development Cost Recovery Rider Rates.

In the Matter of the Application of Columbus
Southem Power Company and Ohio Power
Company to Modify Their Standard Service
Offer Rates.

-P ^10

(^ ^ L

Case No. 08-917-ELSSO c+>

Case No. 08-918-EL-SSO

Case No. 09-872-EL-FAC
Case No. 09-873-EL-FAC

Case No. 09-1094-EL-FAC

Case No. 09-1095-EL-UNC

Case No. 09-1906-EL-ATA

APPLICATION FOR REHEARING AND
MEMORANDUM IN SUPPORT

OF INDUSTRIAL ENERGY USERS-OHIO

{G300DS:)
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Samuel C. Randazzo, Counsel of Record
tisa G. McAlister
Joseph M. Clark
MCNEES WALLACE & NURICK LLC
21 East State Street, 17"' Floor
Columbus, OH 43215-4228
Telephone: (614) 469-8000
Telecopier: (614) 468-4653
sam@mwncmh.com
ImcalisterQmwncmh.com
jclark@mwncmh.com

February 05, 2009 Attorneys for Industrial Energy Users-Ohio

(Cwoos: )
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BEFORE
THE PUBLIC UTiLtTIES COMMISSION OF OHIO

In the Matter of the Appiication of
Columbus Southem Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of
Certain Generating Assets.

In the Matter of the Application of
Ohio Power Company for Approval of its
Electric Security Plan; and an Amendment
to its Corporate Separation Plan.

In the Matter of the Fuel Adjustment Clauses
for Columbus Southern Power Company and
Ohio Power Company.

In the Matter of the Application of Columbus
Southem Power Company and Ohio Power
Company to Recover Commission-Authorized
Deferrals Through Each Company's Fuel
Adjustment Clause.

In the Matter of the Application of Columbus
Southem Power Company and Ohio Power
Company to Adjust Their Economic
Development Cost Recovery Rider Rates.

In the Matter of the Appl'ication of Columbus
Southern Power Company and Ohio Power
Company to Modify Their Standard Service
Offer Rates.

Case No. 08-917-EL-SSO

Case No. 08-918-EL-SSO

Case No. 09-872-EL-FAC
Case No. 09-873-EL-FAC

Case No. 09-1094-EL-FAG

Case No. 09-1095-EL-UNC

Case No. 09-1906-EL-ATA

APPLICATION FOR REHEARING OF INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Secfion 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code {"O.A.C "), Industriaf Energy Users-0hio ("IEU-Ohio") respectfully

submits this Application for Rehearing from the January 7, 2010 Finding and Order in

Case Nos. 09-872-EL-FAC, 09-873-EL-FAC, and 09-1906-EL-ATA (collectively "2010

{csooos:)
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Initial Rate Increase Cases") as well as the January 7, 2010 Finding and Order in Case

No. 09-1095-EL-UNC ("Rider EDR Proceeding") of the Public Utilities Commission of

Ohio ("Commission"). As explained in more detail in the attached Memorandum in

Support, the Findings and Orders in the 2010 Initial Rate Increase Gases and Rider

EDR Proceeding for Columbus Southem Power Company ("CSP") and Ohio Power

Company (°OP") (collectiveiy, "AEP-Ohio" or "Companies") are unlawful and

unreasonable for the following reasons:

A. The Findings and Orders are unlawPul and unreasonable inasmuch
as the Commission has no subject matter jurisdiction over the 2010
Initial Rate Increase Cases or the Rider EDR Proceeding, The
Commission lost jurisdiction over AEP-Ohio's ESP and all
proceedings stemming from the ESP when the Commission failed
to issue an order within 150 days of the filing of AEP-Ohio's ESP
Application.

B. The Findings and Orders are unlawful and unreasonable inasmuch
as the Commission continues to permit AEP-Ohio to take the
benefits of the higher rates contained in the ESP while AEP-Ohio
simultaneously still reserves the right to withdraw and terminate its
ESP.

C. The Rider EDR Proceeding Finding and Order is unlawful and
unreasonable inasmuch as the brand new exception for Rider EDR
from the maximum percentage increases permitted in the ESP
violates the Commission's precedent and unreasonably increases
customers' rates.

D. The Finding and Order in the Rider EDR Proceeding is
unreasonable inasmuch it pennits AEP-Ohio to calculate the
carrying costs on deferred Rider EDR detta revenues as the
weighted average cost of long-term debt without any evaluation of
possible lesser cost alternatives.

E. Approval of the recovery of delta revenues associated with the
interim Ormet reasonable arrangement through the FAC as part of
the 2010 Initial Rate Increase Proceedings was unreasonably
premature inasmuch as the Commission has not yet issued an
Order in the Ormet Interim Reasonable Arrangement Case.

(q0008: )
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IEU-Ohio respectfully requests that the Commission grant this Application for

Rehearing and grant the relief requested herein.

Respectfully submitted,

7y?f/,a'L

{C3000s: }

Lisa G. McAlister
Joseph M. Clark
MCNEES WAI.LACE & NURICK LLC
21 East State Street, 17"' Floor
Columbus, OH 43215-4228
Telephone: (614) 469-6000
Telecopier: (614) 469-4653
sam@mwncmh.com
Imcalister@mwncmh.com
)clark@mwncmh.com

uel C. Randazzo (Counsel of Record)

Attomeys for Industrial Energy Users-Ohio
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of
Certain Generating Assets.

In the Matter of the Application of
Ohio Power Company for Approval of its
ElectFic Security Plan; and an Amendment
to its Corporate Separation Plan.

In the Mafter of the Fuel Adjustment Clauses
for Columbus Southem Power Company and
Ohio Power Company.

In the Matter of the Application of Columbus
Southern Power Company and Ohio Power
Company to Recover Commission-Authorized
Deferrals Through Each Company's Fuel
Adjustment Clause.

In the Matter of the Application of Columbus
Southern Power Company and Ohio Power
Company to Adjust Their Economic
Development Cost Recovery Rider Rates.

In the Matter of the Application of Columbus
Southem Power Company and Ohio Power
Company to Modify Their Standard Service
Offer Rates.

Case No. 08-917-EL-SSO

Case No. 08-918-EL-SSO

Case No. 09-872-EL-FAC
Case No. 09-873-EL-FAC

Case No. 09-1094-EL-FAC

Case No. 09-1095-EL-UNC

Case No. 09-1906-EL-ATA

MEMORANDUM IN SUPPORT

1. INTRODUCTIaN

On March 18, 2009, the Commission modified and approved AEP-Ohio's

proposed electric security plan ("ESP"). In its Opinion and Order the Commission

imposed maximum rate increase limitations for each of the Companies for each year of

(C300D8: )
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the ESP.' The maximum rate increases for 2010 are 7% for OP customers and 6% for

CSP customers. However, the Commission also exempted certain rate components

from the increase limitations? Additionally, the Commission approved the creation of a

fuel adjustment clause (`FAC") for the duration of the ESP for each of the Companies

and granted the Companies accounting authority to defer for possible future collection

through an unavoidable surcharge any FAC costs beyond those recoverable under the

Commission's increase limitations.s The Commission also denied the Companies'

request for automatic increases associated with generation expenses that are not

recovered through the FAC. Further, the Commission granted the Companies authorfty

to create an economic development cost recovery rider (Rider EDR) to recover delta

revenue related to reasonable arrangements 4

On November 13, 2009 the Companies filed an Application in

Case No. 09-1094-EL-FAC for permission to recover delta revenue related to a

Commission-approved interim reasonable arrangement with Ormet Primary Aluminum

Corporation ("Omtet") ("Ormet Interim Reasonable Arrangement Case"). The detta

revenue in the Ormet Interim Reasonable Arrangement Case are associated with

service to Ormet for the period of January 1, 2009 through September 17, 2009 and

' In fhe Matfer of the Apptica6on of Columbus Southern Power Company for Approval of an Electric

Secunty Plan; an Amendment to its Corporate Separation Plan; and the Sate or Transfer of Certain
Generating Assets, PUCO Case Nos. 08-917-EL-SSO, at al., Opinion and Order at 22 (March 18, 2009)

(hereinafter cited as "AEP ESP Proceeding").

2 Exempted from the rate increase limitations are the Companies' transmission cost recovery riders
("TCRR"), any future adjustments to the Companies' energy efficiencylpeak demand reduction
("EEJPDR') benchmark cost recovery riders, and any revenue incneases associated with any distribution
base rate case that may occur during the term of AEP-Ohio's ESP. AEP ESP Proceeding, Entry on

Rehearing at 9, 31 (July 23, 2009).

' AEP ESP Proceeding, Opinion and Order at 22-23.

° AEP ESP Proceeding, Opinion and Order at 47-48.
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include carrying costs proposed by AEP-Ohio 5 On November 13, 2009 the Companies

also filed an Application in Case No. 09-1095-EL-UNC to recover through Rider EDR its

actual and predicted 2009 defta revenue associated with the long-tetTn unique

arrangement approved for Ormet in Case No. 09-119-EL-AEC and with the unique

arrangement approved for Eramet Marietta, Inc. ("Eramet") in Case

No. 09-516-EL-AEC e The Companies also proposed to recover their 2010 estimated

delta revenue associated with the Ormet and Eramet unique arrangements. On

November 25, 2009, IEU-Ohio filed Motions to Intervene and Set Matters for Hearing in

the Ormet Interim Reasonable Arrangement Case and the Rider EDR Proceeding,

respectively, and raised several issues related to AEP-Ohio's Applications.

On December 1, 2009, the Companies filed a request in Case

Nos. 09-872-EL-FAC and 09-873-EL-FAC to increase their FAC rates to "reflect the

percent increases permitted by the Commission in the ESP cases."' The Companies

also specifically noted that their FAC increase filing included the

FAC-related deferrals associated with the Ormet interim reasonable arrangement (as

set out in Case No. 09-1094-EL-FAC). Additionally, on December 3, 2009, the

Companies filed an Application in Case No. 09-1906-EL-ATA to decrease their

non-FAC rates, although the decrease was really just a shift from recovering 12 months

of non-FAC revenue over a nine-month period to recovering 12 months of non-FAC

5 in the Matter of the Application of Columbus Southenr Power Company and Ohio Power Company to

Recover Commission-Authorized Deferrals Through Each Company's Fuel Adjustment Clause,

Case No. D9-1094-EL-FAC, Application at 3-5 (November 13, 2009).

Rider EDR Proceeding, Appl"ication (November 13, 2009).

In the Matter of the Fuel Adjustment Ctauses for Columbus Southerrr Power Company and Ohio Power
Company, Case Nos. 09-872-EL-FAC, et at., Cover Letter with Tariff Filing (December 1, 2009).

(c3oo0s: )
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revenue over a 12-month period $ On December 10, 2009, Commission Staff Issued a

review and recommendation in the 2010 Initial Rate Increase Cases, finding that the

rates proposed in the Applications provide for increases no greater than those

authorized by the Commission and recommending that the Applications be approved.

And, on December 11, 2009, IEU-Ohia filed a Motion to Consolidate the 2010 Initial

Rate Increase Cases, the Rider EDR Proceeding, and the Ormet Interim Reasonable

Arrangement Case.

The Commission issued its Findings and Orders in the 2010 Initial Rate Increase

Cases and Rider EDR Proceeding on January 7, 2010. The Commission has not yet

issued an order in the Ormet Interim Reasonable Arrangement Case. The Commission

denied 1EU-Ohio's requests to set the matters for hearing and to consoiidate the cases.

Additionally, the Commission rebuffed each of IEU-Ohio's substantive objections raised

in the Rider EDR Proceeding. IEU-Ohio hereby respectfully files its App(ication for

Rehearing for the Commission's consideration.

ti. ARGUMENTS IN SUPPORT OF REHEARING

A. The Findings and Orders are unlawful and unreasonable
inasmuch as the Commission has no subject matter
jurisdiction over the 2010 Initiai Rate Increase Cases or the
Rider EDR Proceeding. The Commission lost jurisdiction over
AEP-Ohio's ESP and all proceedings stemming from the ESP
when the Commission failed to issue an order within 150 days
of the filing of AEP-Ohio's ESP Application.

AEP-Ohio filed its initial ESP Application with the Commission on July 31, 2008.

Under Section 4928.143, Revised Code, the Commission was required to issue an

order on AEP-Ohio's proposed ESP within 150 days, or December 28, 2008. The

e!n the Matter of the App(rcation of Columbus Southem Power Company and 4hio Power Company to

Modity Their Standard Service Offer Rates, Case No. 09-1906-EL-ATA, Application (December 3, 2009).

{C30008: J
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Commission eventually issued its Opinion and Order 80 days late on March 18, 2009.

AEP-Ohio relies upon its approved ESP as the basis and the enabling vehicle for its

Applications in the 2010 Initial Rate Increase Cases9 and the Rider EDR Proceeding.1°

Section 4928.143(C)(1) states, "The commission shall issue an order under this

division for an initial application under this section not later than one hundred fifty days

after the application's filing date and, for any subsequent application by the utility under

this section, not later than two hundred seventy-five days after the application's filing

date." Under Section 4928.141(A), Revised Code, until the Commission issues an

order approving, modifying and approving, or denying an ESP application, and upon

expiration of the jurisdictional deadline, the then-current rate plan of an EDU must

continue for the purpose of the ufility's compliance with Section 4928.141(A), Revised

Code. Thus, the Commission lost subject matter jurisdiction over AEP-Ohio's ESP

Application when It failed to issue an order within the 150-day timeframe mandated by

Section 4928.143(C)(1), Revised Code.

As a creature of statute, the Commission may only exercise that jurisdiction

conferred upon it by the Ohio Revised Code.14 The Commission patently lacked

jurisdiction to proceed with the ESP case. Because the underlying ESP Orders are

unlawful and the authority for the 2010 Initial Rate Increase Cases and the Rider EDR

Proceeding are grounded in the ESP, the Commission's Findings and Orders are

unlawful and beyond the Commission's statutory authority. All Commission Orders in

g In the Matter of the Fuel Adjusfinent Clauses for Columbus Soulhem Power Company and Ohio Power

Company, PUCO Case Nos. 09-872-EL-FAC, et al., Cover Letter wRh Tariff Filing (December 1, 2009).

° RiderEDR Proceedinq, Application at 1(November 13, 2009).

'Time WamerAxS v. Pub. Utit. Comm., 75 Ohio St3d 229, 234 (1999).
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the ESP proceeding itself, or any other subsequent proceedings stemming from the

ESP proceeding, are illegal.

The Commission should find that its Orders in the 2010 Initial Rate Increase

Cases, the Rider EDR Proceeding, and the ESP case were beyond its statutory

authority inasmuch as the Commission lost subject matter judsdiction over AEP-Ohio's

ESP when it failed to issue an order within the 150-day deadline imposed by SB 221.

As a remedy, the Commission should require AEP-Ohio to replace its current tariffs with

the tariffs that were in effect on July 31, 2008 in accordance with Sections 4928.141 and

4928.143, Revised Code.

B. The Findings and Orders are unlawful and unreasonable
inasmuch as the Commission continues to permit AEP-Ohio to

take the benefits of the higher rates contained in the ESP while
AEP-Ohio simultaneously stiii reserves the right to witfidraw

and terminate its ESP.

Section 4928.143(C)(1), Revised Code only permits the Commission to approve

an ESP if it finds that the approved ESP, which the Commission may modify before

approving, is "more favorable in the aggregate" as compared to the expected results of

a market rate option ("MRO") plan. Additionally, Section 4928.143(C)(2)(a), Revised

Code, permits an EDU such as AEP-Ohio to withdraw, and thereby terminate, an ESP

application when modifications made by the Commission are not acceptable to the

EDU. Upon such withdrawal and termination, the electric distribution utilil.y ("EDU") may

file a new ESP application or an MRO under Section 4928.142, Revised Code. Further,

Section 4928.141, Revised Code, states plainly that:

Only a standard service offer authorized in accordance with seckion
4928.142 or 4928.143 of the Revised Code, shall serve as the utility's
standard service offer for the purpose of compliance with this section; and
that standard service offer shall serve as the utility's default standard

((.3009B: )
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service offer for the purpose of section 4928.14 of the Revised Code.
Notwithstanding the foregoing provision, the rate plan of an electric
distribution utility shall continue for the purpose of the utility's compliance
with this division until a standard service offer is first authorized under
section 4928.142 or 4928.143 of the Revised Code.

Thus, under Section 4928.141, Revised Code, an EDU cannot accept the beneffts of

the rates approved in an ESP while simultaneously preserving the right to withdraw and

terminate the ESP.

As IEU-Ohio has documented previously, AEP-Ohio has taken the benefits of its

approved ESP at every tum while continuing to dispute the lawfulness and

reasonableness of the very Orders that pemtit AEP-Ohio to enjoy those benefits.12

Indeed, AEP-Ohio has never formally accepted its approved ESP, is still taking the

benefits of the ESP, and has filed an appeal of its ESP at the Ohio Supreme Court.13

The Commission has never addressed this point of law despite IEU-Ohio raising it

multiple times during the ESP proceeding.i4 Thus, IEU-Ohio raises it again in these

proceedings.

Ohio law does not allow AEP-Ohio to take the benefits of the Commission's

Orders while reserving judgment to withdraw and terminate its ESP proposal. So long

as AEP-Ohio reserves judgment to withdraw and terminate the approved ESP as a

resuft of modifications made by the Commission, Section 4928.141, Revised Code,

12 See AEP ESP Proceeding, IEU-Ohio Application for Rehearing at 9-12 (August 17, 2009).

13 Columbus Southem Power Co. v. Pub. UtA. Comm., Ohio Supreme Court Case

No. 2009-2298.

14 See AEP ESP Proceeding, Entry on Rehearing at 2 (July 23, 2009). IEU-Ohio filed a Motion for
Immediate Relief from Electric Rate Increases on April 20, 2009, raising this legal issue for the
Commission's consideration. Qespiie the Commission indicating it would address IEU-Ohio's MoGon (and
all other pending modons) in its Entry on Rehearing, the Commission never mentioned or ruled on
IEU-Ohio's Motion (or any of the other pending motions) in the remainder of its Entry on Rehearing. See
also AEP ESP Proceeding, Second Entry on Rehearing at 7 (November 4, 2009) (finding that it was
unnecessary to address this issue on rehearing because AEP-Qhio has not filed notice with the
Commission indicating it would withdraw and terminate its approved ESP).

{C304D8: i
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requires the prior "rate plan" to confinue. The Findings and Orders in the 2010 Initial

Rate Increase Cases and the Rider EDR Proceeding contain the same fatal legal flaw

as the Commission's Orders in the AEP-Ohio ESP Proceeding. The Commission

illegaily and unreasonably failed to require AEP-Ohio to accept the approved ESP and

relinquish its statutory right to withdraw and terminate the ESP as a condition of taking

the benefits of even higher rates approved in the 2010 Initial Rate Increase Cases and

the Rider EDR Proceeding.

Further, the Commission's failure to prohibit AEP-Ohio from accepting the

benefits of the ESP, while simultaneousiy reserving judgment on whether to wfthdraw

and terminate the ESP, undermines the very threshold ESP versus MRO comparison

that Section 4928.143, Revised Code, requires be met for the Commission to approve

an ESP and, by extension, to entertain the 2010 Initial Rate Increase Cases and the

Rider EDR Proceeding authorized by the approved ESP. The ESP versus MRO

comparison conducted in the ESP proceeding by the Commission necessarily assumes

that each of the components of the ESP will go unchallenged and not be disturbed.

Modifying any portion of the approved ESP would necessa(ly affect the "more favorable

in the aggregate" test. The Commission's failure to prohibit AEP-Ohio from taking the

benefits of the ESP while reserving judgment on whether to accept the ESP leaves

open the question of the ultimate costs to customers from the ESP, thereby calling into

question the necessary assumption that the ESP construct in which the 2010 Initial Rate

Increase Cases and the Rider EDR Proceeding is proposed is in fact more favorable in

the aggregate than the expected results of an MRO.

tq0008: )
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The Commission must reverse its approval of the 2010 Initial Rate Increase

Cases and the Rider EDR Proceeding inasmuch as the Findings and Orders are illegal

under Sections 4928.141 and 4928.143, Revised Code, until AEP-Ohio formally accepts

its approved ESP. The Commission should grant rehearing and condition AEP-Ohio's

ability to continue charging the rates approved in the Findings and Orders on AEP-Ohio

affirmatively accepting its ESP and withdrawing its appeal of its approved ESP.

C. The Rider EDR Proceeding Finding and Order is unlawful and
unreasonable Inasmuch as the brand new exception for Rider
EDR from the maximum percentage Increases permitted in the
ESP violates the Commission's precedent and unreasonably
increases customers' rates.'b

The Commission's Entry on Rehearing in the AEP-Ohio ESP Proceeding

explains that certain riders are exempt from the annual maximum rate increases set by

the Commission in its Opinion and Order. SpecificaUy, the Entry on Rehearing

enumerated the exempted charges, saying "Additionally, the Commission clarifies that

the Transmission Cost Recovery (TCR) rider should not impact the allowable total

percentage increase. ... Similarly, any future adjustments to the EEIPDR Rider are

excluded from the allowable total percentage increases. ... We further clarify that the

phase-in/deferrai structure does not include revenue increases associated wdh any

distribution base rate case that may occur in the future."la Even more succinctly, the

Commission again listed the riders that would be exempt from the maximum rate

75 IEU-Ohfo's Assignment of Error only takes issue with the Commission's new exception for Rider EDR
from the maximum revenue increases permitted by the Commission. IEU-Ohio has oonsistentiy
supported the use of reasonable arrangements by Ohio as a tool to complement its economic
development and retention efforts and has oonveyed this long-standing perspective during legislatlve and
regulatory proceedings. See, for exampie, In the Matter of the Application of Ormet Primary Aluminum

Corporation for Approvaf of a Unique Arrangement with Ohio Power Company and Columbus Southern

Power Company, PUCO Case No. 09-119-EL-AEC, Post Hearing Brief of Industrial Energy Users-Ohio

at4, FN 2 (July 1, 2009).

16 AEP ESP Proceeding, Entry on Rehearing at D.
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increase limitations, stating "As discussed in findings (27) and (28) above in regard to

the TCR, we clarify that the percentage cap Increase on total customer bills does not

include the EE/PDR tider or future distribution base rates established pursuant to a

separate proceeding.07

IEU-Ohio observed in its Motion to Consolidate that it appeared that AEP-Ohio

believed that Rider EDR was excluded from the maximum rate increase percentages

included in its approved ESP.18 In its Finding and Order, the Commission (for the first

time) found that Rider EDR is not subject to the maximum rate increase limitations. The

Commission explained that its list of riders and other mechanisms exempt from the rate

increase limitations was not "exhaustive" and that the recovery of delta revenues is

permitted by statutory law and the Commission's rules.19 The Commission also noted

that to find othennAse would result in considerable deferrals being created, including

carrying costs, which would be passed on to customers. 20

17 AEP ESP Proceed7ng, Entry on Rehearing at 31.

'B See 2010 lnitfal Rate lncrease Cases and Rider EDR Proceeding, Motion to Consolidate at 6, FN 9

(December 11, 2009).

t9 RlderEDR Proceeding, Finding and Order at 10.

2° Id. This is a problem the Commission itself created. It was the Commission that permitted AEP-Ohio to
collect ESP rates over what the Commission judged to be "just and reasonable" and worsen the
consequences by deferring the obvious effects of the Commission's action until 2012 and making the
consequences non-bypassable. If the Commission is interested in addressing the potential growth in
deferrals, IEU-Ohio suggests that the Commission should direct its attention to things like eliminating the
provider of last resort ("POLR") charges, which the Commission approved without any legitimate
justification, or directing that the POLR revenue be applied to offset the potentiai for deferrals. At a
minimum, the Commission's interest in deferrals ought to resuft in the Commission taking another look at
the level of the POLR charge, particularly since its hypotheticai justification rested on an assumed market
price of efeofricity of approximately $74.00 per megawatt hour ("MWh') which the Commission rejected as
being too high in the FirstEnergy ESP proceeding. See AEP ESP Proceedfng, Applicatlon for Rehearing
and Memorandum in Support of industrial Energy Users-Ohio at 23-24 (April 16, 2009). In any event, it is
unreasonable for the Commission to claim that it has some concem about the potential impact of
deferrals when the Commission is permitting AEP-Ohio to raise rates atlevels that create the very
problem which ft Commission says it is trying to avoid.
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The Commission's Finding and Order is unlawful inasmuch as the Commission's

decision is contrary to its own precedent. Nowhere does the Commission mention in its

Entry on Rehearing or any other Order in AEP-Ohio's ESP proceeding that any other

rider or other charge will be excluded from the maximum revenue increase limitations

other than those enumerated by the Commission. Nor does the Commission indicate or

give any hint that the list of exemptions (which it recited twice in the Entry on Rehearing)

was not exhaustive. The Commission's Entry on Rehearing made it clear that only the

EE/PDR Rider and the TCRR as well as any increase from a distribution rate case are

exempt from the ma(imum rate increase limitations.

Additionatly, the Commission's decision is unreasonable inasmuch as it piles on

additional increases for customers at a most precarious time for Ohio's economy. In the

ESP Opinion and Order, the PUCO determined that customers could not absorb the

annual 15% increases proposed by AEP-Ohio.21 However, the Commission's decision

essentially places some larger customers on the same path the Commission found

unacceptable only 11 months ago. The increases permitted in the 2010 Initial Rate

Increase Cases, combined with the rate increases approved in the Rider EDR

Proceeding as well as AEP-Ohio's proposed increase to its EE/PDR Rider, would raise

some larger customers' bills by over 10% for 2010.22 Further, this percentage increase

does not include any increase that may be approved this year in the annual update of

z' AEP ESP Proceeding, Opinion and Order at 22. "Nonetheless, given the current economic ciimate, we
bel'ieve that the 15 percenTcap proposed by the Companies is too high.' The Commission noted in a
footnote that its belief was confirmed by various letters filed in the AEP ESP docket.
tt The Stipulation and Recommendation in AEP-Ohio's EEIPDR portfolio plan proceeding shows same
larger customers would experience up to 4% total bill increases solely attributable to the proposed

EE/PDR Rider. See !n the Matter of the Application of Columbus Southern Power Company for Approval

Attachment AStipulation
Request

and Recomme dation a^^n ^
Nos ^ 09-1

Pro
gram tjo e^aal.,

and

(November 12, 2009).
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AEP-Ohio's TCRR or in a distribution rate case for AEP-Ohio.23 Thus, the

Commission's decision to now, for the first time, exempt Rider EDR from the revenue

increase limitations unreasonably places customers in the very same position that the

Commission found untenable when it approved AEP-Ohio's ESP in March 2009.

The Commission's Finding and Order in the Rider EDR Proceeding is unlawful

inasmuch as it violates the Commission's own recent precedent and is unreasonable

inasmuch as It unfairly piles on rate increases at a time when customers can least afford

the rate increases proposed for Rider EDR. The Commission should grant rehearing

and place Rider EDR under the maximum rate increase limitations approved in

AEP-Ohio's ESP proceeding.

D. The Finding and Order in the Rider EDR Proceeding Is
unreasonable Inasmuch it permits AEP-Ohlo to calculate the
carrying costs on deferred Rider EDR delta revenues as the
weighted average cost of long-term debt without any
evaluation of possible lesser cost aiternatives.

In calculating the carrying costs associated with the Rider EDR delta revenues,

AEP-Ohio proposed to use the weighted average costs of each company's respective

long-term debt. The Commission adopted AEP-Ohio's proposal to use the average cost

of each operating company's long-term debt, reasoning that it is a more appropriate

mechanism under the semiannual reconciliation process prescribed for EDR rates

under Rule 4901:1-38-08, O.A.C.Z" The Commission also directed AEP-Ohio to use, on

a going-fannrard basis, the interest rates from its latest-approved filing for the calculation

u AEP-Ohio is required to file its TCRR update Application by April 16, 2010 for rates effective on
July 1, 2010. See tn the Matfer for the Adoption of Rules for Standard Service Offer, Cwporate

Separation, Reasonable Arrangements, and Transmission Riders for EfecMc UtUities Pursuant to

Sections 4928.14, 4928.17, and 4905.31, Revised Code, as Amended by Amended Substitute Senate Bilt

221, PUCO Case No. 08-777-EL-ORD, Entry at 1(April 15, 2009).

24 Rider EDR Proceeding, Finding and Order at 9.

{C3000B:}
15

000000030



of carrying costs. Without any rationale or explanation, the Commission also rejected

IEU-Ohio's proposal to recover carrying charges equal to AEP-Ohio's short term debt

rate since the recovery period for Rider EDR is not more than 12 months.

The Commission should reverse its Finding and Order inasmuch as it is

unreasonable. The Commission simply accepted AEP-Ohio's request with no

examination of any lower cost altematives. The Commission made no inquiry as to

whether a short-term debt rate, which may be more appropriate in this instance since

the recovery period is twelve months or less (Rider EDR will be updated and reconciled

semi-annuatly)25, would provide a lower interest rate that customers wi11 pay for

AEP-Ohio to carry this debt on its books. The "current economic climate° previously

acknowledged by the Commission during the AEP-Ohio ESP proceeding has not

improved 26 Customers of all shapes and sizes need every break they can get on their

bills and the Commission's failure to exert any effort to at least explore whether it could

save customers money in this regard is unreasonable.

25 Id. at11-12.

ZB AEP ESP Proceeding, Opinion and Order at 22. Ohio's unemployment rate jumped to 10.9% In
December 2009. Ohio's unemployment rate in March 2009, the month that the Commission issued the
Opinion and Order in the ESP case, was 9.7%.
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E. Approval of the recovery of delta revenues associated with the
interim Ormet reasonable arrangement through the FAC as
part of the 2010 Initial Rate Increase Proceedings was
unreasonably premature inasmuch as the Commission has not
yet issued an Order in the Ormet Interim Reasonable
Arrangement Case.

As noted above, AEP-Ohio included in its proposed FAC charge in Case

Nos. 09-872-EL-FAC and 09-873-EL-FAC a request to collect through the FAC delta

revenue amounts AEP-Ohio associates with the Ormet interim reasonable arrangement.

AEP-Ohio also filed an Application for Commission review and approval of the interim

reasonable arrangement delta revenue amounts in the Ormet Interim Reasonable

Arrangements Case. The Commission approved the up-front recovery through the FAC

of the detta revenue amounts proposed by AEP-Ohio despite not issuing a companion

order approving AEP-Ohio's Application in the Ormet Interim Reasonable Arrangement

case.

Several Parties raised significant concerns about the proposed Ormet interim

reasonable arrangement delta revenue collections that, if accepted by the Commission,

would drastically impact the amounts of delta revenues collected from customers

through the FAC?' For example, the Ohio Consumers' Counsel ("OCCI and the Ohio

Energy Group ("OEG°) recommend only permitting AEP-Ohio to collect a maximum of

$2.7 million in delta revenues associated with the Ormet interim reasonable

arrangement rather than the 66 million that AEP-Ohio requests. It is unreasonable to

collect delta revenues from customers through the FAC that have not yet been found to

be just and reasonable, especially when multiple parties have raised significant and

17 See Onnet tntenm Reasonable Arrangement Case, Reply to AEP Memorandum Contra IEU Motion to
Set Matter for Hearing and Objectfons to AEP's ApptfcaBon by The Office of the Ohio Consumers'
Counsel and The Ohio Energy Group (December 16, 2009).
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warranted concems about the proper calculation of Ormet interim reasonable

arrangement delta revenues.

The Commission's decision is even more unreasonable because the

Commission previously found that additional proceedings were needed to determine the

appropriate level of Ormet-related delta revenues that would be recovered from

customers, including those delta revenues associated with the Ormet interim

reasonable arrangement.26 The Commission's approval of the up-front defta revenue

recovery associated wifh the Ormet interim reasonable arrangement before issuing an

order in the Ormet tnterim Reasonable Arrangement Case essentiaffy negates the

Commission's previous Orders and runs contrary to its express intent to thoroughly

explore the delta revenue amounts associated with the Orrnet interim reasonable

arrangement. An after the fact adjustment of the FAC dependent on the outcome of the

Ormet Interim Reasonable Arrangement Case is clearly not what the Commission

envisioned in its previous Orders.

Finally, it is unreasonable to approve recovery of the interim reasonable

arrangement delta revenues when the proceeding in which the Commission approved

the delta revenue deferral accounting authority has not completed. The Commission

issued its Finding and Order approving AEP-Ohio's Application for accounting authority

to defer delta revenues associated with the interim reasonable arrangement on

January 7, 2009. OCC filed an Application for Rehearing of the Commission's Finding

and Order and, on March 4, 2009, the Commission granted OCC's Application for

28 Ormet lnterim Reasonable Arrangement Case, Industrial Energy Users-Ohio's Reply to AEP-Ohio's
Memorandum Contra Industrial Energy Users-Ohio's Motion to Set Matter for Hearing at 1-2
(December 15, 2009). See also Ormet (nterim Reasonable Arrangement Case, Motion to Intervene,
Molion to Set Maiter for Hearing, and Memorandum in Support of Industrial Energy Users-Ohio
(November 25, 2009).
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Rehearing for purposes of further considering OCC's Application for Reheanng. The

Commission has not yet issued a substantive Entry on Rehearing addressing the issues

timely raised by OCC.

The Commission's Finding and Order in the 2010 Initial Rate Increase Cases is

unreasonable inasmuch as the Commission should not have approved recovery of the

Ormet interim reasonable arrangement delta revenues when the Commission has not

yet determined what the just and reasonable delta revenue amounts should be, the

Commission did not hold a hearing on the amounts of recoverable delta revenues as tt

indicated in its previous Orders, and the Commission prooeeding approving the very

accounting authority that enables the collection of these delta revenues has not

completed.

IIt. CONCLUSION

IEU-Ohio urges the Commission to grant its Application for Rehearing, abrogate

its Findings and Orders, and hold that it lacks subject matter jurisdiction over the AEP

ESP case, the 2010 Initial Rate Increase Cases, and the Rider EDR Proceeding. If the

Commission finds that it does have subject matter jurisdiction over these cases,

IEU-Ohio requests the Commission grant rehearing and condition AEP-Ohio's ability to

continue charging the rates approved in the Findings and Orders on AEP-Ohio

affirmatively acoepting its ESP and withdrawing its appeal of its approved ESP. Further,

if the Commission finds that it does have subject matter jurisdicfion over these cases

and that AEP-Ohio can accept the benefits of the ESP while holding out its right to

withdraw and terminate the ESP, the Commission should find that Rider EDR is subject

to the maximum rate increases in the approved ESP and require further investigation

{csooos:l
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into the least cost carrying cost rate for deferred Rider EDR delta revenues. Finally, the

Commission should remove the delta revenues associated with the Ormet interim

reasonable arrangement from coliection through the FAC until the Ormet Interim

Reasonable Arrangement Case concludes.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Age1 Cox, dba Cox's
Auction House, Notice of Apparent
Violation and Intent to Assess Forfeiture

Case No. 03-1138-TR-CVF
(OH3203000268D)

FINDING AND ORDER

The Commission finds:

(1) On July 29, 2002, the staff issued to Agel Cox, dba Cox's

Auction House (Agel Cox, respondent), a Notice of Apparent

Violation and Intent to Assess Forfeiture in the amount of
$150.00, for violation of Code of Federal Regulations (C.F.R.)

§395.8(A) (no log book) and §391.41(A) (no medical certificate).
A conference was requested, but did not result in a resolution
of the issues. On April 10, 2003, the staff issued a Notice of
Preliminary Determination, and on May 9, 2003, respondent
requested an administrative hearing in accordance with the
provisions of the Ohio Administrative Code (O.A.C.).

Thereafter, a prehearing conference and a hearing were
scheduled in the matter.

(2) On August 12, 2003, respondent filed a motion to dismiss the
notice of preliminary determination. In the motion, respondent
initially stated that, at the time the vehicle inspection was
conducted on May 2, 2002, respondent was engaged in
operations that involved "not-for-hire" transportation and that
the weight of respondent's vehicle was 24,000 pounds
according to the vehicle inspection report. Respondent also
noted that, under Section 4923.20(B), Revised Code (4923.20),
the Commission is vested with authority to adopt and enforce
safety rules concerning the safety of operation of commercial
motor vehicles by private motor carriers, except that such rule
shall not affect any rights or duties granted or imposed by
Chapter 4511, Revised Code. Respondent then argued that
Rule 4901:2-5-01(B), O.A.C., incorporates the definitions
contained in Chapter 4923, Revised Code, regarding "private"
motor carriers, and excludes from the definition of "motor
vehicle" any vel-dcle operated within Ohio in intrastate
commerce by a private motor carrier as defined in 4923.20,
which is not a commercial motor vehicle as defined in 49 C.F.R.
§383.5. Respondent argued that 49 C.F.R. §383.5 defines
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commercial motor vehicle as a vehicle having a gross vehicle
weight of 26,001 pounds or more. Respondent stated that the
inspection report reflects respondent's vehicle as falling short
of this weight requirement and, consequently, operation of the
vehicle by the respondent was outside the Commission's

jurisdiction.

(3) On August 26, 2003, the staff of the Commissiori s
Transportation Department (staff) filed a memorandum contra
respondent's motion to dismiss. In the memorandum contra,
staff stated that, under the statutory authority of Section
4919.79(B), Revised Code (4919.79), the Commission adopted
Rules 4901:2-5-01 and 4901:2-5-02, O.A.C. Staff stated that
"Motor Carrier" is defined in 4901:2-5-01(A), O.A.C., to include
"any and all carriers by motor vehicle operating in Ohio in
interstate commerce which are subject to the regulations
contained in Title 49, Parts 171 through 190, 383, or 390 through
397 CFR...." Staff stated that significant portions of the Federal
Motor Carrier Safety Regulations (FMCSRs) are also adopted in
Rule 4901:2-5-02, O.A.C., and that among the CFR provisions
adopted is 49 C.F.R. §390.5, definitions for the FMCSRs. Staff
noted that according to 49 C.F.R. §390.5, as adopted in Ohio,
"Interstate Commerce" means, in part, transportation between
a place in a state and a place outside of a state. Further, 49
C.F.R. §390.5 specifies that a "Commercial Motor Vehicle" is a
vehicle with a gross vehicle weight of 10,001 pounds or more.
Staff noted that the portion of Rule 4901:2-5-01(B), O.A.C., cited
to by respondent deals with intrastate commerce. Moreover,
staff noted that 4923.20 is not invoked as an exception for
private motor carriers unless the vehicle is being operated
witllin Ohio in intrastate commerce. Staff stated that, as listed
on the inspection report, Agel Cox's point of origin was
Mansfield, Ohio and his destination was South Shore,
Kentucky. Staff noted that the nature of the trip in interstate
commerce does not change because the vehicle has not reached
its destination. Staff argued that the movement by respondent
of a vehicle with a weight of 24,000 pounds in interstate
commerce, which is over twice the weight regulation under the
definition of a commercial motor vehicle in 49 C.F.R. §390.5,
falls within the Commission's safety jurisdiction over interstate

commerce.

-2-
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(4) Respondent filed a reply to staff's memorandum contra on
September 2, 2003. In the reply, respondent initially stated that
it should be noted the staff concedes there would be no
violation if, in fact, Agel Cox was not operating in "interstate"
commerce. Respondent stated that, although the staff
acknowledges that the trip involved originated in Mansfield,
Ohio, and terminated in Ohio before ever crossing a state line,
staff argued that the trip "qualified" as an interstate trip.
Further, although the vehicle was placed out of service because
of an alleged violation, the staff position presumes that the
driver, upon being informed that an interstate trip was not
permissible, would not have terminated the trip by his own
volition and returned to Mansfield, Ohio. Respondent noted
that there was no bill of lading or other shipping document
involved and the only factual document cited by the staff is its
own investigating officer's inspection report. Respondent
argued that the trip was intrastate commerce and that it could
never have been interstate commerce because the staff
investigating officer, rightly or wrongly, placed the vehicle out
of service and terminated the trip. In other words, respondent
argued that, since respondent was engaged in operations as a
private carrier, the movement of his vehicle did not become
interstate in nature until a state line was crossed. Respondent
maintained that, by definition, the movement of the vehicle
becanie "intrastate" in nature evhen it was placed out of service
and the movement would have been changed if, at any time,
respondent had changed intentions and returned to Mansfield
voluntarily. Respondent argued that, because this movement
was not-for-hire, there was no obligation upon respondent to

continue the transportation.

Respondent also argued that even if there had been an
interstate movement, no violation occurred. In this regard,
respondent stated that 4923.20 provides the only statutory basis
for the Commission's jurisdiction over private carriers.
Respondent stated that staff's reliance upon 4919.79 is
misplaced, but even if it were applicable to private carriers of
property, it is a general provision that must be subordinated to
the more specific provisions of 4923.20. Respondent observed
that 4919.79 is not a stand-alone provision, but a portion of
Chapter 4919. Accordingly, while 4919.79 may contain a
provision permitting the Commission to adopt safety rules
applicable to the highway transportation of persons or

-3-
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property in interstate cominerce, that provision cannot be read
in a vacuum. Respondent maintained that it must be read
within the constraints of the definition section contained in that
chapter which defines motor carrier as either a common carrier
of property or a contract carrier of property, and defines motor
vehicle as any vehicle being operated for the purpose of
transporting property for hire (Section 4919.75, Revised Code).
Respondent argued that Agel Cox does not fall into either of
these definitional categories. Moreover, respondent argued
that, in light of the fact that there are no definitional
distinctions inserted in 4919.79 and the fact that both 4919.79
and 4923.20 were amended at the same time in Amended
Substitute House Bill 600 in June 2000, it cannot be suggested
that the legislature intended to change those definitional
distinctions through any amendment to 4919.79.

Respondent stated that the title to 4923.20 is "Rules for Not-for-
hire Carriers." Respondent thus argued that the legislature
clearly anticipated that "for-hire" carriers would be governed
by the provisions of 4919.79; and private carriers would be
governed by the provisions of 4923.20. Respondent noted that,
although both statutes were subsequently expanded to apply to
carriers of non-hazardous materials, there is no manifestation
of any intent to transfer jurisdiction over private carriers from
4923.20 to 4919.79. Respondent argued that, to the contrary,
4923.20 contains a specific definition limiting its application to
private carriers operating not-for-hire, and excluding all
private carriers operating for-hire.

Finally, respondent argued that even the Commission does not
concur with the staff's interpretation of the statutory
provisions. Respondent noted that, in Rule 4901:2-5-01, O.A.C.,
the Cornmission defines motor carriers subject to the safety
rules adopted. But Rule 4901:2-5-01(A), O.A.C., includes its

(5)

own definitional section limiting applicability of the rules to
private motor carriers as defined in 4923,20. Respondent stated
that there is no mention of 4919.79.

On September 11, 2003, the parties filed a stipulation of facts.
In the stipulation, the parties agreed to the facts in the case.
The parties also agreed that the violations cited in the case
occurred as reflected in the inspection report and that the only
outstanding issue in the case is the legal argument addressing

---------- -
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1

2

the question of Commission jurisdiction, as highlighted in the
motion to dismiss filed on August 12, 2002 and the pleadings in

reply.

(6) Agel Cox is contesting the case on two points. First, he
contends that the nlovement was intrastate because it did not
cross the Ohio/Kentucky border. Therefore, the exemption for
not-for-hire private carriers in Rule 4901:2-5-01(B), O.A.C., is
applicable. That exemption, based on the definition of private
carriers in 4923.20, states that a not-for-hire private carrier in
intrastate commerce is not a commercial motor vehicle, as
defined in 49 C.F.R. §383.5.1 Staff, for its part, maintains that
Agel Cox was operating in interstate commerce, even though
his trip was interrupted, and that the 10,001 pound limit in 49
C.F.R. §390.52 should be used to gage the weight of regulation

for his truck.

Second, Mr. Cox contends that even if there was an interstate

movement, no actual violation occurred because 4923.20

provides the only basis for Commission jurisdiction over not-

for-hire carriers. Although Mr. Cox does not state a direct link
between 4923.20 and the federal safety rules, he appears to be
saying that, for not-for-hire private carriers, the federal safety

rules are based on 4923.20, not 4919.79. Further, Mr. Cox states
that, while 4923.20(B) allows the Commission to adopt rules for

such private carriers, it also states that such rules shall not
affect the rights of a motor carrier operator under Chapter 4511,

Revised Code (traffic laws). Mr. Cox, however, does not go on
to assert that any Commission rule affects his rights or duties as

an operator under Chapter 4511, Revised Code.

771e parties have stipulated to the facts in the case and the
violations as reflected in the inspection report. The inspection
report notes that the transportation performed by the
respondent was a not-for-hire movement originating in
Mansfield, Ohio, and destined for South Shore, Kentucky.

(7)

-5-

49 C.F.R. §385.5 deals with Commercial Driver's License Standards. This C.F.R. provision defines
conimercial motor vehicle as a vehicle having a gross vehicle weight of 26,001 pounds or nrore.

49 C.F.R. §390.5, cited by staff, is froni the general chapter covering Federal motor carrier safety
regulations. This C.F.R. provision defines a cominercial nrotor vehicle as a vehicle having a gross vehicle
weight of 10,001 pounds or niore. Further, 49 C.F.R. §390.5 defines interstate commerce, not only as
transportation between states, but as transportation between hvo places in a state and part of
transportation originating or terminating outside of a state.
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Clearly, even though still in Ohio when the vehicle inspection
took place, under the definition of interstate commerce as set
forth in 49 C.F.R. §390.5, respondent was part of transportation
terminating outside of Ohio. Therefore, respondent was
engaged in interstate transportation, and was performing that
transportation with a motor vehicle weighing more than 10,001
pounds. As noted by staff in its pleading, the exemption set
forth in Rule 4901:2-5-01(B), O.A.C., applies only to vehicles
operated by private motor carriers and weighing less than
26,001 pounds, as defined in 4923.20 and 49 C.F.R. §385.5, and
operating in intrastate commerce.

The respondent's attempted reliance upon 4923.20 is
misplaced. Section 4923.20, by its express terms, defines
"commerce° as "trade, traffic, and transportation solely within
this state." Trade, traffic and transportation solely within this

state is intrastate commerce. The Commission has found above

that Mr. Cox was engaged in interstate commerce. The plain
language of 4923.20 demonstrates that it is inapplicable to the

instant case.

Plain and unambiguous statutory authority leaves no occasion
to resort to other rules of construction. State ex reI. Stanton v.

Zangerie,117 Ohio St. 436, 159 N.E. 823 (1927); Swetland v. Miles,

101 Ohio St. 501,130 N.E. 22 (1920). Because the plain language
of 4923.20 clearly states that the provisions apply to intrastate
commerce rather than interstate commerce, the respondent's
attempt to divine the intent of the legislature in House Bill 600
or to rely upon the title of a particular section is unnecessary
and misguided.

Respondent's unsupported assertion to the contrary, Section
4919.79, Revised Code, standing alone, provides the sole,
necessary and sufficient statutory authority of the Commission
in this case. Section 4919.79(B) provides that "[t]he
Commission may adopt safety rules applicable to the highway

transportation of persons or property in interstate commerce,
which transportation takes place into or through this state."
Pursuant to this authority, the Commission adopted Rule
4901:2-5-04(B), O.A.C., which requires motor carriers in
interstate commerce to comply with the FMCSR and stipulates

that a violation of the FMCSR constitutes a violation of the

Commission's rules.

996989@4tr'
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(8) Accordingly, the Commission concludes that it does have
jurisdiction over the respondent under the circumstances
presented in this case and that the exemption from
classification as a motor vehicle under Rule 4901:2-5-01(B),
O.A.C., does not apply in respondent's case because
respondent was operating in interstate commerce. Respondent,
therefore, should be assessed the violations as charged.

(9) Pursuant to Section 4919.99, Revised Code, respondent must
pay the state of Ohio the assessed civil forfeiture, $150.00, for
violation of the following Title 49 C.F.R. Code Sections:

395.8(A) and 391.41(A).

(10) Rule 4901:2-7-22, O.A.C., requires that payment of any
forfeiture be made by check or money order maae payable to
"Treasurer, State of Ohio", and shall be mailed or delivered to:
Transportation Department, Public Utilities Commission of
Ohio, 180 E. Broad Street, 14t), Floor, Columbus, Ohio 43266-

0573.

It is, therefore,

ORDERED, That Agel Cox, dba Cox's Auction House, pay the assessed amount of
$150.00 for violation of the Title 49 C.F.R. sections listed in this entry within 15 days to the
state of Ohio, as set forth in Findings (9) and (10). It is, further,

ORDERED, That the Attorney General take appropriate action to enforce this order

as provided by law. It is, further,

ORDERED, That this case be closed of record. It is, further,
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ORDERED, That a copy of this entry be served upon each party of record.

THE PUBLIC UlILITIES COMMISSION OF OHIO

KKS/vrm

Entered in the Journal

NOV 0 6 2003

"""9^- ^-,

Alan R. Schriber, Chairman

Clarence D. Rogers, Jr.

-8-

Renee J. Jenkins
Secretary
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The Commission, considering the above-entitled applications and the record 'm

these proceedings, hereby issues its opinion and order in tltis matter.
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OPINION:

1. HISTORY OF PROC'EEDINGS

On July 31, 2008, Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) (jointiy, AEP-Ohio or the Companies) ffled an application for a standard
service offer (SSU) pursuant to Section 4928.141, Revised Code. The application is for an
electric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a techt7ical conference and the
evidentiary hearing. A technical conference was held regarding AEp-Ohio`s application
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the
evidentiary hearing commenced on November 17, 2008, and concluded on December 10,
2008. The Comntission also scheduled five local public hearings throughout the

Companies' service area.

The following parties were granted intervention by entries dated September 19,
2008, and October 29, 2008: Ohio Energy Group (OEG); the Office of the Ohio ConsumersF
Counsel (OCC); Kroger Company (Kroger); Ohio Environmental Council (OEC);
Industria]. Energy Users-Ohio (IEU); Ohio Partners for Affordable Energy (OPAE);
Appalachian People s Action Coalition (APAC); Ohio Hospital Association (OHA);
Constellation NewEnergy, Inc. and Coonstellation Energy Commodities GrouP, Inc.
(Constellation); Dominion Retail, Inc. (Dominion); Natural Resources Defense Council
(NRDC); Sierra Club - Ohio Chapter (Sierra); National Energy Marketers Association
(NEMA); Integrys Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct
Energy); Ohio Manufacturers' Association (OMA); Ohio Farm Bureau Federation (OFBF);
American Wind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Ohio Association of School Business Officials, Ohio School Boards Assoiatim
and Buckeye Association of School Administrators (collectively, Schools); Ormet Primary
Aluminum Corporation (Ormet); Consumer Powerline; Morgan Starrley Capital Group
Inc.; Wal-Mart Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Inc.; and the Association of Independent

Colleges and Universities of Ohio.

At the hearing, AEP-Ohio offered the testfntony of 11 witnesses in support of the
Companies' application, 22 witnesses testified on behalf of various intervenors, and 10
witnesses testified on behalf of Staff. At the local public hearings held in this matter,124
witnesses testif'ied. Briefs were filed on December 30, 2008, and reply briefs were filed on

January 14, 2009.
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A. gnmmarXof the Local Pubtic Hearines
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Five local public hearings were held in order to allaw CWs and (}P's custoa
►ers

the opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Marietta, Canton, linia, and Columbus.
Additionally, an afternoon hearing was held in Columbus. At those hearinga, Public

testimony was heard from 21 customers in Marietta, Columbus and 40 cust nomers
customers in Lima, 25 customers at the afternoon hearing in
at the evening hearing in Columbus. In addition to the public testimony, numerous
letters were filed in the docket by customers stating coneern about the applications.

The principal concern expressed by customers, both at the public hearings and in
letters, was over the increases in customer rates that would result froin the approval of
the ESP applications. Witnesses stated that any increase in rates would negatively impact

theIow-income customers, the elderly, and those onfixed ^eir Custaniers I^t was
recent downturn in the economy as the primary source of pP
noted by many at the hearings that customers ^^ ^er wutilityould
charges, gasoline, food, and medical expenses and that the proposed
cause undue hardship. On the other hand, some witnesses at the public hearings and in
the letters filed in the docket acknowledged AEP-Ohio as a good corporate partner in

their respective communities.

B. Procedural Matters

1. Motion to Btrike

On January 7, 2009, AEP-Ohio filed a motion to strike a section of the brief jointly

filed by OCC and Sierra (collectively, OCEA). More specificaIly, AEP-Ohio filed to strilce

the sentence starting on line 2 of page 63 ["In fact,"] through the first two Iines of page 64,
including footnotes 244 to 248. AEP-Ohio argues that the above-cited portion of OCEA`s
brief, regarding the deferral of fuel expenses and the carrying charges and the tax effect
thereof, relies upon testimony offered by OCC witness Effron in the FirstEnergy
Distribution Case.l AEP-Ohio notes that Ivlr. Effron was not a witness in this FSP
proceeding and, therefore, was not available for the Companies, or any other Party' to
cross-examine. Accordingly, the Companies argue that consideration of Mr. Effron's
testimony in this matter would be a denial of the Companies due process nghts, ^
request that the specified portion of OCFA's brief be stricken. On January 14,

filed a memorandum contra the motion to strike. OCC agreed to with.draw the second
and third sentences on page 63, the quoted testimony of W. Effron on page 63, and
footnotes 244 to 248 on pages 63 and 64. However, OCC contends that AEP-Ohio's

In re Ohio Edison Cmnpany, The Qevefand Elecfric IIiuminating Company, mtd Tdedo Edieon Company, Case

No. 07-551-ELAIR, et RL (FftstFnerg9 Distmlmtian Case).
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motion is overly broad and the remauung portion of the brief that AEP-Ohio seeks to
strike is appropriate legal argament regarding deferrals on a net-of-tax basis and,
therefore, should remain. AEP-Ohio filed a reply on January 16, 2009. AII'-Ohio first
notes that because the memorandum contra was filed by OCC only and Sierra did not
respond to the motion, it is not clear whether Sierra is also wilIing to withdraw the
portions of the brief listed in the niemarandnm contra_ AEP-Ohio also argues that the
remaining portion of this particular argument in OCfiA's brief should be stricken with the
removal of the footnotes. With this removal, AEP-Ohio ibe.n argues that there is no
longer any support in the brief for such arguments. By letter docketed January 22, 2009,
Sierra confirined that it joins OCC in OCCs withdrawal of the limited portions of the

OCEA brief as stated by OCC in its January 14, 2QQ9, reply.

The Commission grants, in part, and denies, in part, AEP-Mo's motion to strike
OCEA's brief. The Commission agrees with ASP-Ohio and OCC that the use of
'Nir. Effron's testimony filed in the FirstEnergy Distribution Case in this proceeding was
inappropriate and, therefore, we accept OCC's and Sierra's withdrawal of that portian of
their brief. As for the rena;rtiing portion of OCEA's brief that AEP-Ohio has requested to
be stricken, we agree with OCC that the language that discusses the ealmilation of
deferred fuel expenses on a net-of-tax basis could be construed to be Iega1 argument on
brief, which rationafizecl why the issue should be decided in OCEA's favor. Moreover,
we can surmise that if OCEA had recognized its error in the drafttrtg stage of the brief,
that OCEA would have drafted similar legal arguments without referencing Mr• Effron's
testimony. Aceordingly, we will only stn'Ice the portions of OCEA's brief that OCC and

Sierra have agreed to withdraw.

Z. Motion for AEP-0hio to Cease and Desist

On February 25, 2009, Integrys filed a motion with the Commission requesting that
the Conunission direct AEP-Ohio to cease and desist the Compani& refusal to process
SSC} retail customer applications to enroll in the Lnterruptible Load for Beliability (ILR)
i7rogram of PJM Tnterconnection, LLC ¢'JIvfJ. Integrys also filed a request for an
expedited ruling; however, Integrys represented that counsel for AEP-Ohio objected to
the expedited ruling request. Integrys is a registered curtailment service provider with
PJM and as such receives notices from PJM and coordinates with retail cusEotners to
curtail load. Integrys argues that retail customer participation in PJM demand respoaw
prograsns was raised in the Companies fSP application and has not yet beea decided by
the Commission For this reason, Integrys contends that AEP-Ohio lacks the authority to
refuse to process the ILR applications and the denial of the application violates the
Companies` tariffs. Two other curtailment service praviders m the AEP-Ohio service
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territory, Constellation and KOREnergy, I.td., filed inemoranda in support of Integrys'

motionn2

On March 2, 2009, AEl'-bhio filed a memorandum contra the motion to cease and

desist. AII'-Ohio affirms the argumen.ts made in this proceeding to prohibit retail
customers from participating in Pjfvl's demand response programs. Further, AII'-Ohio
argues, among other things, that despite the clainms of Integrys andConstellation, AEP-
Ohio is providing, in a timely manner, the load data required for customer enrollment in
the PJM ILR prograrn, informs the custrnner that AEP-Ohio is not consenting to the
customer's participation in the program, and disdoses that the matter is currently

pending before the Commission

On March 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist The movants state that despite AFd'-Ohia's
assertions that the applicants were not eligible to participate in PjM's demand response
programs, PJM rejected AEP-Ohio`s opposition to the ILR applications and processed the
ILR applications. Integrys and. ConsteIIation fvrther state that, except for two pending

applications, all their customers in the AEF-Ohio service territorY have been certified for

participation in the P)M programs.

As the parties aclatowledge, this matter was presented for the Comm.ission.'s
consideration as part of the ESP application. The Comm;H.c;on, therefore, specifically
addresses and discusses the issues raised concerning S60 retail customer pamcipation in
PJM demand response programs at Section VLC of this opinion and order. Accond.ingly,
we grant Integrys' and Consteltatiori s request to withdraw their motion to cease and

desist.

II. Dl5CU5STON

A. ApvIicabie Law

Chapter 4928 of the Revised Code provides an integrated system of regulation fn

which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental cbatlenges. In reviewing AEP-Ohio's applicatiork, the
Commission is cognizant of the challenges facing Ohioans and the electric industry and

will be guided by the policies of the state as established by the General Assembly in

Section 4928.02, Revised Code, which was amended by Senate BiI1221(B'B 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter a1ia, to:

2 KOREnergy, L1xi., has not filed to mte<vene in this proceeding and, thervfore, its meutorsnda in support

svili not be considered.
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(1) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail

electric service.

(2) Ensure the availability of unbuncll:ed and comparable retail

electric service.

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (DSM), time-
differentiated pricing„ and implementation of advanced

metering infrastructtue (AMI).

(5) Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice
and the development of performance standards and targets for

service quality.

(6) Ensure effective retail competition by avoiding

anticompetitive subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.

(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules goverrung
issues such as interconnection, standby charges, and net

metering.

(10) Protect at-risk populations including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

En addition, SB 221 amended 3ection 4928.14, Revised Code, which now provides
that on January 1, 2009, electric utilities must provide coni2z+.+Pra with an SSO, consisting
of either a market rate offer (MRO) or an ESP. The SSO is to serve as the etectric utility's
default SSo. The law provides that etectri.c utilities may apply simultaneousty for both an
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MRO and an ESP; however, at a rniiwnum, the first SSO application must include an
application for an ESP. Section 4928.141, Revised Code, specifically provides that an SSC?
shall exclude any previously authorized allowances for transition costs, with such
exclusion being effective on and after the date that the allowance is scheduled to end
under the electric utility's rate plan. In the event an SSO is not authorized by January 1,
2009, 5ection 4928.141, Revised Code, provides that the current rate plan of an electrlc
ut.ility shall continue until an SSO is authoria.ed under either Section 4928.142 or 4928.143,

Revised Code.

AEP-Ohio's application in this proceeding proposes an ESP, pursuant to Seciion
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Coinmission to hold a hearing on an application fded under Section 4928.143, Revised
Code, to send notice of the hearing to the electric ut9lity, and to publish not[ce in a
newspaper of general circulation in each county in the electr'ic utility's eertified territory.

Section 4928.143, Revised Code, sets out the requireuients for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The ptan, according to paragraph (B)(2)
of Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowaru_e for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, condiiions or
charges relating to castomer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding

economic development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the FSP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code. In addition, the Commission must reject an ESP that contains a surcharge
for CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or made available to those that bear the

surcharge.

The Commission may, under Section 4928.144, Revised Code, order any just and

reasonable phase-in of any rate or price established under Section 4928.141, 4928.142, or
4928.143, Revised Code, including caxrying charges. IE the Commission does provide for
a phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that
amoum and shall authorize the deferral's collection through an unavoidable surcharge.
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By finding and order issued September 17, 200&, in Case No. 08-777-EL.-ORD (SSO
Rules Case), the Commission adopted new rules concerning SSO, corporate separation,
and reasonable arrangements for electric utilities pursuant to Sections 4928.06, 4928.14,
4928.17, and 4905.31, Revised Code. The rales adopted in the SSO Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State Policy - Section 4928 02, Revised Code

AEP-Ohio submits that, contrary to the views of the in6ervenors, Seetion 492$.02,

Revised Code, does not impose additional requirements on an ESP and the F.SP should
not be modified or rejected because it does not satisfy all of the policies of the state.
According to the Companies, °[t]he public in.terest is served if the ESP is more favorable
in the aggregate than the expected results of an MRO" (Cos. Br. at 15).

OHA asserts that the Commission "must view the 'more favorable in the
aggregate' standard through the lens of the overriding 'public interest; " and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAE/APAC seems to state that the ESP must be more favorable in the aggregate and
comply with the state policy, but also recognizes that state policies are to be used to guide
the Comuiission in its approval of an ESP (OPAE/APAC Br. at 3). OEG agrees that the
policy objectives are required to be met prior to the approval of an PSP (OEG Br. at 1).
The Commerdal Group submits that costs must be properly allocated to enaure that the
policies of the state are met, to improve price signals, and to ensure effective retail

competition (Commercial Group Br. at 5).

In its reply brief, AEP-Ohi.o maintains that its proposed ESP is consistent with the
policy of the state as delineated in Seciions 4928.02(A) through (N), Revised Code, and is
"worthy of approval, without modification" (Cos. Reply Br. a 7). According to tlte
Companies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some intervenors
regarding the impact of AEP-Ohio's BSP on the difficult economie conditions would have
the Commission ignore the statutory standard for approvirg an ESP and, instead,
establish rates based on the current economic conditions (Cos. Reply Br. at 7). YVltile the
Companies believe that aspects of the proposed EsSP address these concerns (e.g., fuel
deferrals), they argue that their SSO must be established in accordance with applicable

ESP statutory provisions (Id.).

As explained above, and previously in our opinion and order iesued in the
FirstEnergy ESP proceeding,3 the Commi.ssion believes that the state policy codified by

the General Assembly in Chapter 4926, Revised Code, sets forth ia►portant objectives,

3 In re Ohio Edison Conrpany, T7g Cleveland EJec[ric 712uminating Crnnpraty, and the Totado Edison Company,

Case No, og-935 Ey.,4SO, Qpixrion and Order at 12 (i3ecember 19,2006) (Firs^gy EW Case).
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which the Commission must keep in n13nd when considering all cases filed pursuant to
that chapter of the code As noted in the FirstEner,gy ESP case, in determuting whether
the ESP meets the requirements of Section 4928.143, Revised Code, we take into
consideration the policy provisions of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementation of 5ection 4928.143, Revised Code.
Accordingly, we agree with AEP-Ohio and wilt use these policies as a guide in our
decision-making in this case, just as we did in the FirstEnergy ESP Case (Cos. Reply Br. at
6).4 The Co**um;gaion has reviewed the ESP proposal presented by AEP-Ohia, as well as
the issues raised by the various intervenors, and we believe that, with the madifications
set forth herein, we have appropriately reached a conclusion advancing the publie s

interest.

C. Ayulication Overview

In their application, the Companies are requesting authority to establish an a50 in
the fomn of an ESP pursuant to the provisions af Sections 4928.141 and 4928.143, Revised
Code. The proposed ESP is to be effective for a three-year period comme.ncing Tanuary 1,
2009. According to the Companies, pursuant to the propased. BSP, the overall, estimated
increases in total customer rates, inctuding generatioi4 transmission, and distribution'
would be an average of 13.41 percent for CSP and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and t]P (Cos. Ex. 1, Exhibit DMR-1). The
Companies also propose a 15 percent cap per year on the total allowable itxreases for
each customer rate schedule should the actual costs be higher than expected, excluding

transmission costs and costs associated with new government mandates (Co.s. APp. at 6).

III. GENI?RATION

A. Fuel Adiustment Clause (FAQ

The Companies contend that Section 492$.143(B)(2)(a), Revised Code, authorizes
the implementation of a FAC mechanism to rernver prudently incurred costs associated
with fuel, including consurnables related to environmental compliance, purchased power
costs, emission allowances, and costs associated with carbon-based taxes and other
carbon-related regulations (Cos. Ex. 7 at 4-7).

4 Some intnrvQnars reeognize that the state policy objective must be used as a g¢ide tp iinpl=ment the PSP

provision (IEU Br. at 19; OPAB/APAC Br. at 3).
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1. FAC Costs

The Companies proposed to include in the FAC mechanism types of costs
recovered through the electric fuel component (EFC) previously used in (?hios (Cos. Ex. 7
at 3-4). In addition to those types of costs, the Companies stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mechanism
that authorizes the inclusio.n of aIl prudently 9ncarred fuel, purchased power, and
environmental components (Id. at 4). Companies` witness Nelson itemized and describad
the accounts that the Companies proposed to include in their FAC mecbanism (Id. at 5-7).

Staff, OCC, and Sierra support the FAC mechanism that will be updated and
reconciled quarterly (Staff. Ex. 8 at 3-4; OCEA Br. at 47-48, 67-68; OCC F.x.11 at 4-5, 31-4(I).
Specifically, Staff witness Strom testified that the costs proposed to be recovered through
the FAC mechanism are appropriate and recovery of those costs throug.h a FAC
mechanism is logical (Staff Ex. 8 at 3). OCC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a FAC meshan,srn to
automaiically recover certain prudently incurred costs (OCEA Br. at 47), and OCC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (OCC Ex. 11 at 18-20). Additionally, Staff recommended
that annual reviews of the prudency and appropriateness of the accounting of FAC costs
be conduc6ed (Staff Ex. 8 at 3-4), and OCC recornmended that an interest charge be paid
to customers on any over-recovered fuel costs in a quarterly period until the subsequent
reconciliation occurs, similar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect6 (OCC $x. 11 at 4). Ktoger and ISLJ,
however, seem to state that a FAC mechanism cannot be established until a cost-of-service
or earnings test is completed (Kroger Br. at 9-10; IEU Br. at 12-15). IEU also questioned
the appropriate term of the proposed FAC mechanism (TEU Br. at 13; Tr. Vo1. DC at 143-

146).

The Commisaion believes that the establishment of a FAC mechanism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently incurred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission allowances, and costs
associated with carbon-based taxes and other carbon-related regulations. Given that the
FAC mechanism is authorized pursuant to the ESF provision of SB 221, we will limit our

authorization, at this time, to the term of the ESP.

5

6

See Sections 4905.01(G), 4905.66 ttuwgh 4905.69, and 4909.159, Revised Code (repettled 3anuary 1,

2001); Chapter 4901:1-11, Ohio Administrative Code (OA.C.) (rescmded November 27, 2D03).

In AHp's Brief, the Companies clarified that they did rmt propose to collect a carryn.ig charge on any

FAC under-recovery in one quazlerly period mtt[I a reconc^iation in the subeequent period occurred.

The only carrying diuge that they proposed was on the FAC deferrais tbat would not be eollec5ed until

2012-2018 (Cos. Br, at 27).

000000061



08-917-EL-SSO and OS-91$-HLrSSO '15-

With regard to iriterest charges assessed on any over- or under-recoveries far FAC
costs within the quarterly period until the subsequent reconcitiation occurs, we agree with
OCC witness Medine that synmetry should exist if interest charges were assessed on any
under-recoveries (Tr. Vol. VI at 210). However, we do not conclude that any interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as OCC witness Medine suggests (ld. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which i+=ill establish the new charge for the
subsequent quarter. These quarterly adjustments combined with the arntual review
proposed by Staff to review the appropriateness of the accounting of the FAC costs and
the prudency of decisions made are sufficient to control the over- or under-recoveries that
may occur within a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual prudency and
accounting review recommended by Staff, is reasonable and should be approved and

implemented as set forth herein.

(a) Market Purchases

As part of the FAC costs, the Companies proposed to purchase incremental power
on a "slice of the system basis" equal to 5 percent of each company's load in 2009,
10 percent in 2010, and 15 percent in 2011 (Cos. Bx. 2-A at 21). The Companies argue that
while these purchases wiIl be included in the FAC mechanism, as the appropriate
recovery mechanisut for these costs, the purchases are pernatted as a discretionary
component of an ESP filing authorized by Section 4928.143(B)(2), Revised Code, which
states: "The plan may provide for or include, without limitation. any of the following:"
(emphasis added) (Cos. Br. at 37). To support its proposal, AEP-Ohio states that the
purchases reflect the continued trarLsition to market rates and represent an appropriate
recognition of the Companies' inc'orporation of the loads of Chmet Primary Alu*n9rn,m

Company (Chmet) and the ceriiffed territory formerly served by Monongahela Power

Company (MonPower) (Cos. £)L 2-A at 21-22). The Companies further assert that, during
the FSP, they should be able to continue to recover a market-based generation price for
serving these loads, as was previously authorized by the Commi.ssion during the RSP

period.

Staff supported market purchases sufficient to meet the ad(htional load
responsibilities that the Companies assumed for the addition of the former MonPower
customers and Ormet to the Companies' system, which equais approxunately 7.5 peroent
of the Companies' total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incremental
power purchases equal, on average, 5 percent of each company's load in 2009,73 percent

in 2010, and 10 percent in 2011(Id_).
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The Companies responded to 5taff s reduction in the amount of market purchases
by adding that the Companies also intended to utilize their proposed levels of market

purchases to encourage economic development (Cos. Ex. 2-E at 7).

Various parties oppose the inclusion of incremental "slice of the system" power
purchases in AEP-Ohio's ESP. OEG witness KoRen testified that the Commission should
reject this provision of AEP-Ohio's ESP because the Compatties have not demonstrated a
need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not prudent because they will uneconomically displace lower cost
Company owned generation and cost-based purchased power that is availabte to meet
their loads" (OEG Ex. 3 at 3,9-10). IECI witness Bowser agrees that this portion of the ESP
should be rejected (IETJ Ex.10 at 9). Kroger witness Higgins also concurs, stating °'The
only apparent purpose of these slice--of-system. purchases is to serve as a device for
increasing prices charged to customers" (Kroger Ex. 1 at 9). OCSA eoncurs with the
testimony offered by these intervenor witnesses (OCEA Hr. at 53-55). Intervenors also
question this provision in light of the AEP Interconnection Agreement (OEG Ex. 3 at 10-

14; OCEA Br. at 54-55).

Given that AEP-Ohio has explicitly stated that the purchased povaer is not a
prerequisite for adequately serving the additional load requirements assumed by AEP-
Ohio when adding Ormet and the MonPower customers to its system (Cos. Ex. 2-B at 7),

the Cornmission finds that StafPs rationale for the support of the proposal, as well as the
recommendation for a reduction in the amount of purchased powe? proPosed to equsi the
additional load, fails. We struggle, along with the offiex parties, to find a rational basis to
approve such a proposal in the absence of need. The Commission notes that while we
appreciate AEP-Ohio's willingness and cooperation with regard to the inctusion of Ormet
and MonPower customers into its system, we believe that the Companies have been able
to prepare and plan for the additions to its systeat under the current regulatory scheme
and have been compensated during the transitional period. As for the reliance on the
market purchases to promote economic development, the Commission believes that this
goal can be more appropriately achieved through other means as outlined in th3s opinion
and order, the Conlmission s recently adopted rnles, and SB 221. Accordingly, we find
that AEp-Ohio`s ESP shall be modified to exclude this provision.

(b) Off-S.ystem Sales M

Kroger and OEG cantend that FAC costs must be offset by a credit for OSS

margins, stating that other jurisdictions governing other operating companies of AEP

Corporation require such an OS.S offset to revenue requfrements (Kroger Br. at 11-12;

Kroger Ex.1 at 3, 9,10; OEG Br, at 10; OEG Ex. 3 at 14-15,16r17). Kroger argues that it is

incongruent to allovv a rate increase based on certain costs without examining AEt'-Ohio's
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net costs to determine that AEP-Ohio's costs have actually increased (ICroger Br. at 11-12).
OEG notes that the Companies' profits for 2007 from off-system sales were $I46.7 million

for OP and $124.1 million for CSP (OEG Ex. 3 at 14). OEG reasons that because the cost of
the power plants used to generate off-system sales are iruluded in rates, all revenue from

the power plants should be a rate credit (OEG Br. 10). OCEA raises simflar arguinmts to

those of OEG and Kroger in its brief (OCEA. Br. at 57-59). More specifically, OCEA argues
that the Companies' proposal to e].iminate off-system sales expenses fmm Ohio ratepayers
is not equivalent to providing customers the benefit of off-system sales margins. OCEA
notes that, in other cases, the Commission has required electric utilities to share the
benefits of off-system sales revenue with jurisdictional customers (OCEA Br. at 58-59).

Staff did not take a position in regard to the intervenors' arguments to offset FAC
costs by the US5 S margim Staff, however, concluded that the costs sought to be recovered
through the FAC are appropriate (Staff Ex.10 at 4; Staff Ex. 8 at 3; Staff Br.at 2).

The Companies argue that an 095 offset to FAC charges is not requi.red by Section
4928.143(B)(2)(a), Revised Code, or any other provision in SB 221 (Cos. Ex. 2-E at 8-9; Cos.
Reply Br. at 12). The Companies also state that the regulatory or statutory regimes in

other states have no bearing on Ohio or Ohio s statutory requizem:ents (Id.). As to the

other arguments raised by OEG and OCSA, the Companies argue that the intervenors'
arguments ignore the fact that the Companies' ESP reduces the FAC and environmental
carrying cost expenses for AEP-{?hio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocaticm factor (Cos. Ex. 7, Exhibits

PJN-1, PJN-2, PJN-6 and PJN-8).

Upon a review of the record in this case, the Commission is not persuaded by the
intervenors arguments. We do not believe that the testimony presented offered adequate
justification for modifying the Companies' proposed ESP to offset OSS margins from the
FAC costs. Section 4928.143(B)(2)(a), Revised Code, speeificalty provides for the
automatic recovery, without Iimitation, of prudently incurred costs for fuel, purchased
power, capacity cost, and power acquired from an affiliate. As recognized by the
Companies, the pertinent statutory provisions do not require that there be an offset to the
allowable fuel costs for any 06S margins. Additionally, Ohio law governs the
Compan.ies ESP application, and thus, we are not persuaded by the arguments of Kroger
regarding how other jurisdictions handle OSS margins. Moreover, consistent with our
discussion in Section VII of our opinion and order, we do not believe that O% should be a
component of the Companies' FSP, or factored into our decision in this proceeding.
Intervenors cannot have it both ways: they cannot request that OS5 S marguis be credited
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as earnings for purposes of the sigrdEicantly excessive earnings test (SEEI)

calculation.
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(c) Alternate Ener.gy Porifolio Stendards (includfnZ Renewable

EnerU Credit nm

Section 4928.64, Revised Code, establishes altemative energy portfolio standards
which consi.st of requirements for both renewable energy and advanced energy resources.
Section 4928.64(B)(2), Revised Code, introduces specific annual benchmarks for renewable
energy resources and solar energy resources beguuung in 2009.

The Companies' E5P application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (RECs) with purchased
power reflected in Account 555 and RECs ref[ected in Account 557 (Cos. Ex. 7 at 6-7,14).

The Companies stated that they plan to purchase almost all of the RECs required for 2009.
The Companies furBier state that they will enter into renewable energy purchase
agreements (REi'As) to meet compIiance requirements for the remainder of the TSP
period, for which they have already conducted a request for proposai (Cos. F.x. 9 at 10-11).

The Companies also recognized that recovery of such costs to compl.y with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies
explained that they intend to include all of the renewable energy costs wiBiin the FAC
mechanism and not as part of any FAC defemal. The Companies, however, recognized

that their request for proposal and procurement practices for renewable energy u*dl be
subject to a prndency review and the renewable purchases subject to a financial audit

(Cos. Br. at 96-98).

Staff and OPAE/ APAC express concern with the Companies' plan to include
renewable energy purchases and RECs as a component of the FAC mechaziism (Staff Ex. 4
at 6-7; Staff Br. at 4-5; OPAE/ APAC Br. at 11).

The Commission notes that the renewable energy purchases and RECs
requirements are based on Section 4928.64(E), Revised Cade, and any recovery of such
costs is, as the statute provides, bypassable. With the Companies recognition that such
costs must be accounted for separately front fuel costs, and is not to be defetYed, the
Commission finds that Staff's and OPAE/APAC's issue is adequately addressed.
Accordingly, with that clarification, the Commission finds that this aspect of the

Companies` ESP application is reasonable and should be adopted.

2. FAC Baseline

The Companies proposed establiGhing a baselme FAC rate by identifying the PAC
components of the current 5'SO. The Companies started with the EFC rates that were
unbundled as part of the electric transition plan (EPP) proceedings (those in effect as of
October 5,1999) (step #1), and then added calendar year 1999 amountv for the additional
fuel, purchased power, and environmental accounts that are inciuded in the requestei3.
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FAC mechanism for th.is proceeding (1999 data from FERC Form I and other financial
records were used as the base period for the additional components that were not in the
frozen EFC rates) (step #2) (Cos. Fx. 7 at 8). The Companies then adjusted the 1999 frozen
EFC rates (step #1) and the 1999-Ievel rates developed for the additional components
(step #2) for subsequent rate changes (step #3) to get the base FAC component that is
equal to the fuel-related costs presently embedded in the Companies' most recent SSO
(i.e., the RSP) (Id.). The subsequent rate changes that occurred during the RSP period and
reflected in step #3 of the Companies' calculation h-kcluded annual increases of 7 percent
for OP and 3 percent for CSP, an increase in CSP's generation rates for 2007 by
approximately 4.43 percent through the Power Acquisition Rider, and a reduction in OP's
base period FAC rate by the amount of the Gavin Cap and mine investment shutdown
cost recovery component that was in OP's 1999 EFC rate given that the Regulatory Asset
Charge (RAC) established in the ETP case expired (Id. at 9).

Staff argued that the actual costs should be used in deteraii.ning the FAC baseline
and, therefore, recommended using 2007 actual data, esca3ated by 3 percent for CSP and 7
percent for OP, as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companies are currentiy recovering for

fuel-related costs (Id.). AdditionaRy, Staff notes that this proposal produces a result that
is very close to the result produced by utilizing the Companies methodology (Staff Br. at

3).

OCC recommended the use of 2008 actual fuel costs to establish the FAC baseline,

which wiIl be reconciled to actual costs in the future FAC proceeding (OCC Fx. 10 at 11-
14). OCCs witness testified that her concern is that if the FAC baseline is established too
low, the base portion of the generation rates (the non-FAC portion) wiII be established too
high (OCC Ex. 10 at 13). In its Brief, OPAE/AFAC opposed the Companies` use of 1999
rates as the baseline and seems to support OCCs recommendation to use 2008 fuel costs
(OPAE/APAC Br. at 11-12). The Companies' responded by explaining that they did not
use 1999 rates as the baseline, rather the 1999 level was just the starting point to
calculating the baseline (Cos. Reply Br. at 21). The Companies also stated that a variable
baseline was not appropriate as it would result in a variable non-FAC generation rate as
well since the non-FAC component of the current generation SSO was determined to be

the residual after subtractm.g out the FAC component (Id.).

As noted by OCCs witness, the 2008 actual fuel costs were not known at the time
of the hearing (OCC Ex. 10 at 14). Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. Wh31e both had a different starting
point to the calculation of the 2008 proxy, we agree that in the abseiue of known actual
costs, a proxy is appropriate to establish a baseline. Therefore, based on the ev4dence
presenbcd, we agree with Staff s resulting value as the appropriate FAC baseline.
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3. FAC Deferrals

The Companies proposed to mitigate the rate unpact on customers of any FAC
increases by phasing in their new ESP rates by deferring a portion of the annual
incrementa2 FAC costs during the ESP (Cos. App. at 4-5; Cos. Ex. 3 at 11; Cos_ Ex. 1 at 13-
15). The amount of the incremental FAC expense that would be recovered from
customers would be limited so that total bill increases would not be more than 15 percent
for each of the three years of the RSP (Id.). The 15 percent tauget for FAC does not include
cost increases associated with the transnussion cost recovery rider (TCRR) or with any
new government mandates (the Companies' conld apply to the Commission for recovery
of costs incurred in conjunction with compliance of new government mandates, including
any Commission rules unposed after the fiiing of the AEP-Ohio applicalion (Cos. App, at
6)). The Companies proposed to periodically reconcile the FAC to actual costs, subject to
the maximum phase-in rates (Cos. Ex, 1 at 14-15). Under the Companies' proposal,, any
incremental FAC expense that exceeds the maxiEtxum rate levels will be deferred. The
Companies project the deferrals under the proposed ESP to be $146 miltian by December
31, 2011 for CSP and $554 million by Deceanber 31, 2011 for OP (Cos. Ex. 6, Sxb.ibit LVA-
1). If the projected FAC expense in a given period is less than the nuaLamum phase-in
FAC rates, the Companies proposed to give the Commission the option of cbarging the
customer the actu.al FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferTed FAC expense balance (id.). Any deferred.
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to

2018 (ld.).

As noted previously, Staff, QCC, and Sierra support the FAC mechanism that wall

be updated and reconciled quarberIy (Staff. Fac. 8 at 3-4; OCC Ex. at 11 at 45, 31-48; OCEA
Br, at 47-4$, 67-b8). Staff, OCC, and Sierra, however, oppose the creation of any long-term
deferrals for fuel costs (Staff Ex. 10 at 5; OCEA Br. at 62). Similarly, the Commercial
Group recommended that "customers pay the fuIl cost of fuel during tlu? ESP'
(Commercial Group Ex. l at 9). Constellation argued that the deferral proposal should be
rejected because it masks the true cost of the FSP generation, deferrals have the effect of
artificially suppressing conservation, the cazrying costs proposed by the Canpanies
would be set at the Companies cost of capital, which would indude equity, and
customers do not want to pay interest on any deferred amonnls (instead, customers
would rather pay when the costs are incurred so as to not pay the interest) (Constellation
Br. at 8-9). The Schools also questioned the need for the phase-in of rates, as well as the
avoidability of the surcharge that would be created to collect the deferred fuel cosis, with

carrying charges, from 2012 to 2018 (Schools Sr. at 3).
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If the Commission, however, authorizes such deferrals in Ievelize rates during the
FSP period, Staff, OCC, and Sierra believe that the deferrals should be short-term
deferrals that do not extend beyond the ESP period (Staff Ex. 10 at 5; OCEA Br. at 62).
TEU also supports the use of a phase-in to stabilize rates, but does not believe that Section
4928.144, Revised Code, allows the deferrals to extend beyond the ESP term (IEU Br. at

27-29).

Furthermore, QCC opposed the Companies use of WACC, stating that such an
approach is not reasonable and results in excessive payments by customers (E)CC Ex. 10
at 34). Through testimony, OCC asserts that the canyi.ng charges on deferrals should be
based on the current long-term cost of debt (CECC Ex.10 at W5; Tr, VoI. VI at 157-158).
However, in its joint brief, CjCC seems to have modified its position and is now arguing
that the canying charges should be calculated to reflect the shorE term actual cost of debt,
excluding equity (OCEA Br. at 62). In reliance on UCC's testimony, Constellation submits
that it is appropriate to use the long-term cost of debt (Constellation Br. at 8). The
Commercial Group also opposed the use of WACC; instead, Commercial Group witness
Gorman recommended that the Companies finance the FAC phase-in deferrals entirely
with short-term debt given that the accruals are a temporary investment and not long-
term capital (Conunercial Group Ex_ 1 at 9-11).

Additionally, the Commercial Group and OCC argued that the deferred fuel
expenses should be calculated to reflect the net of applicable deferred income taxes
(Commercial Group Ex. l at 9-10; OCEA Br. at 63). Commercial Group witness Gorman
testified that if a company does not recover the fuel expense in the year tha.t it was
incurred, the company wiil reduce its current tax expense and record a deferred tax
obligation. The deferred tax obl4gation would then represent a temporary recovery of the
fuel expense via a reduction to the current income tax expense (CommercW Group Ex. l
at 10). Commercial Group witness Gorman then goes on to recognize that the income tax
wiLl ultimately have to be paid after the incremental fuel cost is recovered from
customers, but states that, while deferred, the company will partially recover its deferred
fuel balance through the reduced income tax expense (Id.). To bolster their argument that
deferred fuel expenses should be calculated an a net-of-tax basis, bCC and Sierra relied,
in their brief, on a witness' testimany in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record
evidence to support its position

AEP-Ohio, on the other hand, argued that the calculation of carrying charges for
the deferrals should not be done on a net-of-tax basis. AEP--0hio witness Assante testified
that lirniting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service ratemaking approach in a
generation pricing proceeding (Tr. Vol. IV at 158-160). Additionally, while the Companies
proposed the phase-in proposal to help mitigate increases and believe that their proposal
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is reasonable, in light of the opposition received fram several pazties, the Companies
stated that they would accept a modification to their ESP that eliminated such deferrals

(Cos. Reply Br. at 41-42).

To ensure rate or price stability for consumers, Section 4928.144, Revtsed Code,
authorizes the Com,T,imon to order any just and reasonable phase-in of any el.ectzic
utility rate or price established pursuant to 4928.143, Revised Code, with cazrying charges,
thraugh the creation of regulatory assets. Section 4928.144, Revised Code, also marndates
that any deferrals associated with the phasQ-in authorized by the Commissian shall be
collected through an unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, iimit the time period of the phase-in or the recaverq of the de€errals created by

the phase-in through the unavoidable surcharge.

Contrary to OCC and others,7 we believe that a phase-in of the increases is
necessary to ensure rate or price stability and to mitigate the impact on customers during
this difficult economic period, even with the modifications to the E5P that we have made
herein. To this end, the Co*nm++mon appreciates the Coampanies' recognition that over 15

percent rate increases on customers bills would cause a severe hardship on customers.

Nonetheless, given the cu.rrent economi.c climate, we bgieve that the 15 percent cap
proposed by the Companies is too high.s Therefore, we exercise our autharity pursuant
to Section 4928.144, Revised Code, and find that the Companies should phase-im any
authorized increases so as not to exceed, on a total bill basis, an increase of 7percent far
CSP and Spercent for OP for 2009, an increase of 6percent for C3P and 7percent for OP for
2010, and an uurease of 6percent for C5P and Spercent for OP for 2011 are more

appropriate levels.

Based on the application, as modified herein, the resulting increases aznount to
approximate overall average generation rates of 5.47 cents/kWh and 4.29 cents/kWh for
CSP and OP, respectively in 2009; 6.07 cents/kWh and 4.75 cents/kWh for CSP and OF,
respectively, in 2010; and 6.31 cents/kWh and 5.31 cents/kWh for CSP and OP,

respectively, in 2011.

Any amount over the allowable total biil increase percentage levels will be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the FAC
expense in a given period is less thaa the ma7dmum phase-in FAC rate established herein,
the Companies shalt begin amortization of Iiie prior deferred PAC balance and increase

the FAC rates up to the rnaxi.tnum levels allowed to redv.ce any existing deferred FAC
expense balance, includ'nmg carrymg costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remsining at the end of 2011 shall be recovered

7 See, eg.. OCC Reply Br. at 45-46; ConabdlaNon Br. at 6-9.

s Numerous 3etters filed in the docket by varioas cnstomexs confirm our belief.
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via an unavoidable surcharge. We believe that this approach balances our objectives of

limiting the total bill increases that customers wilt, be charged in any one year with
mi.,im;Ting the deferrals and carrying charges collected from customers.

Based on the record in this pzoceeding, we do not find the inbervenors' arguments
concerning the calculation of the carrying charges persuasive. Instead, for purposes of a
phase-in approach in which the Companies are expected to carry the fuel expenses
incurred for electric service already provided to the customers,9 we find that the
Companies have met their burden of demonstrating that the carrying cost rate calculated
based on the WACC is reasonable as proposed by the Companies. As explained

previously, Section 4928.144, Revised Code, provides the Commiscion with discretion
regarding the creation and duration of the phase-in of a rate or price established pursuant
to Sections 4928.141 through 4928.143, Revised Code. The Commission is not convineed
by arguments that limit the collection of the deferrals to the term of the FSP. Limiting the
phase-in to the term of the ESP may not ensure rate or price stability for consumers within
that three-year period and may create excessive increases, which may defeat the purpose
for establishing a phase-in. The 1'smitation of any deferrals to the ESP term may also
negate the cap established by the Commission herein to provide stability to arnsumers.

Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are remaining at the end of the ESf term shall occur froin 2012 to 2018 as

necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sierra's, and the Commercial Group's recommendations that the
tax deductibility of the debt rate be reflected in the cazrying charges on a net-of-tax
basis,19 we have recently explained that this reconunendation aacoumts for the
deductibility of the debt rate, but does not account for the fact that the revenues collected
are taxable 11 If we were to adopt the net-of-tax recommendation, the Companies would
not recover the full carrying charges on the autharized deferrals. We believe that this
outcome would be inconsisbettt with the explicit directive of Section 4928.144, Revised

g We agree svith the Companies that this decision is eoasistent with our decision m the recent TCRR and

accounting cases with regard to the calailation based on the .long-term cost of debt See ba re Colunsbas

SoutTrennr Power Company and Dhio Power Contpmiy, Cese No. 08-1302-EGUNC, Findmg and Order

(December 17, 2D0B) and In ie Columbus Smtfiern Power Company and Ohrb Poraer Cmtyany, Case No. 08-

1301-EL-TJNC. Finding and Order (December 14 2006). However, we believe that, witIt regard to the

eqaity component these cases are distinguiehabk from the corrent ESP proeeeding, where we are

establishing the standard seroice offer and requiring the Companies to defer the coltection of incurred

generation costs associated with fnel over a Mngei' period. We also be]ieve 4eat ifiis derisiom is

reasonable in fight of our reduclion to the Companies propased FAC detesat cap, svluch way ttave the

effect of requiring the Companies to defer a h'sgher perc?ntage of FAC costs tlian wbat was otherwise

proposed.
10 OCEA Br. at 63-64; Contmercial Group Hx. I at 9-10.
11 In re Ohio Edfson Co., The Ctroehmd E7ectric Rlumirwring Co.. To(edo F.disvn Co., Case No. 07-551-II-AIIt, et

aL, Opuiion and Order at TO (January 21, 2009).
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Code: "If the commission's order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accounting principles,
by authorizulg the deferral of incurred costs equal to the amount not collected, plus
carryin,g charges on that amount." Therefore, we find that the carrying charges on the
FAC deferrals should be calculated on a gross-of-tax rather than a net-of-tax basis fn order
to ensure that the Companies recover their actual fuel expenses. Accordingly, we modify
the deferral provision of the Companies` ESP to lower the overall amount that may be

charged to customers iuz any one year.

B. Incremental Ca32ZdU Cost for 2001-2008 Environmental Investment and the
CarWnS Cost Rate

A component of the non FAC generation increase is the incremental, ongoing
carryfng costs associated with environmental investments made during 2001-20M. The
Companies propose to in.clude, as a part of their ESP, costs direcB.y related to energy
produced or purchased. While the Companies are not proposing to include the recovery
of capital carrying costs on envfronmental capital investments in the FAC, the Companies
are requesting recovery of carrying charges for the incremental amount of the
environmentai investments made at their generating faciYities from 20Q1 to 2005. The
Companies' annual capital carrying costs for the incremealtat 2001-20S enviConnaental
investments not currently reflected in rates equals $64 million for OP and $26 miIlion for
CSP. The Companies' ESP includes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company multiplied by the

carrying cost rate.

Each company's capital expenditures in the ESP are determined by the
expenditures made since the start of the market development period as offset by the

estimate included in the Companies' rate stabilization plan (RSP) case, Case No. 04-169-
EL-UNC, and the environmental expenditures included in the Companies' adjustments
reoeived in the RBP 4 Percent Cases12 (Cos. Ex. 7 at 15-17, Exhibits PJN-8, PjN-12). The
Companies calculated the carrying cost rate based on levelized investment and
depreciation over the 25-year life of the environmental investment. CSP and OP utilized a
capital structure of 50 percent common equity and 50 percent debt to calculate the
carryfng charges, asserting that such is consistent with the capitat structure as of
March 31, 2008, and consistent with the expecbed capiS-al structure during the ESZ' period.
Short-term debt and the Gavin Lease were excluded from OF s capital structure. AEP-
Ohio asserts that such was the process in the RSP 4 Percent Cases. AEP-Qhio also argues
that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reason that the WACC
incorporated a 10.5 percent ROE as used by the c'z,,,+*dasion in the proceeding to transfer

12 In re CoTumbus Soudhern Power Cnmpany and Ohia Potner Compimy, Case h1os. 07-1132-EL-UNC, 07-1191-
Hi.-UNC, and 07-1278-EiriJNC (RSP 4 Peccent Cases).
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MonPower's certified territory to C5P (MonPower Transfer Case)13 (Cos. Ex. 7 at 16-17,
19, Exhibit PjN-8, Exhibits PJN-10 - PJN-13; Cos. Ex. 7-B at 7).

Staff testified that the Companies should be allowed to recover carrying costs

associated with capitalized investrnents to comply with environmental requirements
made between 2001-2008 that are not currently reflected in rates (Staff Ex. 6 at 2, 4-5).
Staff confirmed that AEP-Ohio's estimated revenue increases for incremental carrying
costs associated with additional environmental investments in the amounts of $26 miIlion
for CSP and $84 million for OP are not currently reflected in rates (ld.).

OCEA and OEG oppose the Companies' request for recovery of environmental

carrying charges on investments made prior to january 1, 2009. OEG contends that the
rates in the RSP Case included recovery for environmental capital "naprovements made
through December 31, 2008, as refiected in the RSP 4 Percent Cases. Fnrther, OCEA and
OEG argue that SB 221 only permits the recovery of carrying costs associated with
environmental expenditures that are prudently incurred and that occur an or after
January 1, 2009, pursuant to Section 4928.243(B)(2)(b), Revised Code (OCEA Ex.10 at 32;
OEG Ex. 3 at 21). Thus, OCEA reasons that approval of such expenditures necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to enviranmental capital additions made
after January 1, 2009, in the ESP in accordarnce with Section 4928.143(B)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and ICroger argue that the Companies' assertion that
existing rates do not reflect environmental carrying costs ignores the Companies' non-
environrnental investment and the effects of accumulated depreciation and, therefore,
according to OEG and Kroger, faiLs to demonstrate any net under-recovery of generation
costs in total by the Companies (OEG Ex. 3 at 21; Kroger Ex. I at 10-11). OCEA and
APAC/OPAE agree that the Companies have failed to demonstrate that they lack the

earnings to meke the environmental investments (OCEA Ex• 10 at 32; APAC/OPAE Br. at

5-6).

Further, OCEA asserta that there are several reasons that the Companies' attempt
to recover envsronmental canying cost during the ESP is unlacnrfiil. OCEA contends that
it is retroactive ratemaking14 and Senate Bill 3, which was the governing law from 2001 ta
2005, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, artd the RSP,
applicable to 2006 througlt 2008, included limitations on the rate increases. Therefore, the
Companies can not collect now for costs incurred during those periods. Further, OCEA

13 In the &fafter of the Trcncsfar of Monongaheia Power Company's Crrtzfied TerrEtory in Ohio to the Cdunt6us

Sautherrz Paurer Compaxy, Caae No. 05-765-ELL3NC. .

i4 Xeco Iralusteies, Ine v. Csnci.n.natf & Subwbrai Sell Tel. Cn. (1957),166 OMo St. 25-
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states that allowing for recovery of such environmentat carrying costs would alsa violate
the Stipulation and the Commission's order in the ETP case.15

OCEA argues that, should the Commission atlow AEF-Ohio to recover carrying
costs on environmental investments, the Companies carrying charges should be based on
actual investments made, not actual and forecasted environmental expealditures, and the
carrying costs should be adjusted. More speciticaIly, OCEA recommends fihat because the
Companies failed to provide any support or explanation of the calculation of the property
taxes or general and administrative components of the carrying cost calculation, the
Commission shonld not grant recovery of these aspecks of the Companies' request.
Additionally, CCEA artd IEU argue that the proposed carrying cost rates do not reflect
actual financing for environmental investments, which could impact the calculation of the
carrying cost rates (IEU Br. at 21-22, citing IEU Ex. 7 at 132-133; Tr. VoL )G at 111-113;
OCEA Br. at 71-72). The carrying cost rates, according to fEi.t and OCEA, should be
revised to reflect actaal futancing, including the use of pollution control bonds that have
been secured by the Companies (Id.). To support their argument, IEU and OCEA rely on
Staff witness Cahaan who testified at the hearing that "if specific financing me•hanism
can be identifi.ed that would be appropriate and applicable to the assets being financed, I
see no reason why those shouldn't be specifically nsed"16 (IEU Br. at 21?2; OCEA Br. at

72-73). However, Staff witness Cahaan also stated that "[Ajt the time when we looked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of
equity of the company,"17 which is consistent with his prefiled tiestimony that said: "I
have examined the carrying costs rates provided to Mr. Solhnan and found them to be

reasonable" (Staff Ex, 10 at 7).

OCEA also recommends that the carrying costs for deferrals of environmental costs
be revised to reflect actual short-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying eharges should not be based on the
original cost of the environmentat investment but at cost minus depreciation- Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaldng, but overstating the depreciafion
component. OCEA also advocates that the carsy€ng cost rates,13.98 penent for OP and
14.94 percent for CSP, are too high in light of the economic environment at tttis time
(OCEA Br, at 73-74). FinaIly, OCEA urges the Commission to offset the Companies'
request for carrying charges by the Section 199 provision of the Iaternal Revenue Code
(Section 199). Section 199 allows the Companies to take a tax deduction for "qualified
production activities income" equal to 6 percent in 2009 and 9 percent in 2010 and

15 In tBe Matter of the fippiicntion of Cotum6ua So+dhern Poaaer Cmnpmzg and Ohio Pmaw Cnmyany fw Apprnoal

of Their ElecH-ic Transitiatt Ptmra and for Reetipt of Tsmuition Renenues, Case Nos. 99-1729-EL-El7 and 99-

1730-EtrE1P. Opmion and Order (September 28, ZDDO).

16 Tr. YoL XII at 237.
17 ja
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thereafter. IEU, OEG, and OCEA request that the Cammission adjust the carrying costs
for the Section 199 deduction as the Commission has found appropriate in the
Companies` 07-63 Casei$ and in the FirstEnergy ESP Case. OCEP. argues that whil.e
Section 4928.143(B)(2)(a), Revised Code, allows the Companies to automatically recover
the cost of federally mandated r,arbon or energy taxes, which will be passed on to
customers, customers should be afforded the benefits of the Section 199 tax deduction

(OCEA Br. at 74-75; IEU Br. at 21; IEU Px.10 at 6; OEG Ex. 3 at 23).

The Companies emphasize that their request for carrying costs is for the
incremental carrying charges on the 2001-2008 investments that the Companies wiIl incur
post-January 1, 2009. AEP-Ohio explained that the carrying costs themselves are the costs
tliat the Companies will incur after January 1, 2009, and, therefore, the Companies reason
that the "withaut limitation" language in Section 4928.143(B)(2), Revised Code, supports
their request (Tr. Vol. XIV at 93, 114). AEP-Ohio stres.ses tl7at Section 4928.143(B)(2),
Revised Code, is the basisfor the carrying cost request as opposed to paragraph (B)(2)(a)
of Section 4928.143, Revised Code, as OCEA and OEG claim and, therefore, the argnments
as to retroactive rateniaking are misplaced (Cos. Reply' Br. at 29-30). Purther, the
Companies insist that Section 4928.143(B)(2)(b), Revised Code, supports their request, as
the carrying charges are necessary to recover the ongoing cost of investments in
environmental facilities and equipment that are essential to keep the generation units
operating. The Companies assert that the operating costs of their generation units remain
well below the cost of securing the power on the market (Cos. Ex. 7-B at 7).

As to the cfaims that the carrying costs are overstated, the Companies claim that
the levelized depredation approach used by the Companies is better for customers than
traditional ratemaking given the relative newness of the environmenta3 investments (Tr.
Vol. V at 55-56; Tr. Vol. VII at 22-23). The Companies also argue that the CoutpamW

investrnents in environmental comptiance equipu►ent during 2001-2008 were not factvred

into the rates unbundled in 2000 and capped under the ETP case as aIleged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Exhibits PJN-8 - PJN-9 and PJN-12). The Companies reply that the
intervenors' request to adjust carrying cl3arges for the Section 199 deduction is flawed.
AEP-Ohio states that the Section 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AEP-Ohio asserts has been racognized by FERC and the
Financial Accounting Standards Board. The Companies further note that IELJ witness
Bowser indeed confirmed that Section 199 does not reduce the statutory tax rate (Tr. Vol.
)G at 271-273). The Companies also argue, and IELT witness Bowser agreed, that the
Section 199 tax deduction is applieable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction avaBable to

18 In re Co[umbua Soufirern Power Cnrgpany and Ohio Poeuer Compmry, Case No. 07-63-EF.GUNC^ Opmion and

Order (Ocinber 3, 2007) (07-63 Case).
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AEP-Olzio is reduced if one of the othe'r AEP Corporation operating affiliates is not
eligible for the Section 199 deduction (Cos. Br. 36; Tr. Vol. )a at 266-267). Accordingly, the
Companies state that AEP-Ohio has not been able to take the full deduction (Tr. VoL )IV
at 115-117). Further, the Companies argue that the intervenors have misinberprebed the
Commission's decision in the FirstEruergy ESP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction. For these reasons, the Companies
request that the Commission reconsider adjusting carrying charges for the potential
Section 199 deduction.

Upon review of the record, we agree with Staff that AEP-Ohio should be allowed

to recover the incremental capital carrying costs that wi11 be incurred after January 1,
2009, on past environmental investments (20012100S) that are not presently reflected in the

Companies' existing rates, as contemplated in AEp-Ohio s RSP Case. Further, the

Comm'vssion finds ffiat this decision regarding the recovery of continuing carrying costs
on environmental investments, based on the WACC, is consistent with our decision in the
07-63 Case and the RSP 4 Percent Cases. AdditionaIly, we agree with Staff that the
levelized carrying cost rates proposed by AEP-Ohio are reasonable and, therefore, should
be approved. We farther find, as we conduded in the FirstErtergy ESP Caee, that

adequate modifications to the Companies' ESP application have been made in this order

to account for the possibility of any applicable Section 199 tax deductions.

C. Annual Non-FAC Intreases

The Companies progosed to increase the noirFAC portion of their generation rates

by 3 percent for CSP and 7 percent for OP for each year of the ESP to provide a recovery
mechanism foi increasing costs related to matters such as carrying costs associated with
new environmental investments made during the ESP period, increases in the general
costs of providing generation service, and unanticipated, non-mandabed generation-
related cost increases. Specifically, as part of this automatic increase, the Companies
intend to recover the carrying costs associated with antic:ipated envitonmental

investments that will be necessary during the F5P period (2009-2011) (Cos. Br. at 27; Cos.
Reply Br. at 46-49). The Companies argued that the anaual iacreases are not coat-based
and are avoidable for those customers who shop. The Companies also proposed two
exceptions to the fixed, annual increases, one for generation plant dosures and the other
for OP's lease associated with the scrabber at the Gavin Plant, which would require
additional Commission approval during the ESP. After establishing the FAC cou ►ponent

of the current generation S50 to get a FAC baseline, the Companies detennined that tlie

rernainder of the current generation SSO would be the non-FAC base component.

The intervenors oppose automatic annual increases in the non-FAC component of
the generation rate, and argue that any generation ina'eases should be cost based (IEU Br.
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at 24; OPAE/APAC Br. at 6; OEG Br. at 12; OCEE1 Br. 29-31). OEG contends that since the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the three-year period of $87 million for CSp and
$262 million for OP, the annual increases should be disallowed (OEG Ex. 3 at 18-19);
Similarly, Kroger argues that AEP-Ohio did not appropriately account for costs associated
with the non-FAC component of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSI's and OP's reconunended annual, non-FAC in,r.reases of 3 and 7
percent, respectively (Staff Ex. 10 at 4). Instead, Staff stated that it believes a more
appropriate escalation of the non-FAC generation component would be half of the
proposed amounts; therefore, recommending annual increases of 1.5 percent for CSP and

3.5 pencen.t for OP (Id.). Staff witness Cahaan rationalized the proposed reduction by
stating that "an average of 5% for the two companies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not now.
With the recent financial crises, we are entering a recessionary, and possibly a
deflationary, perlod and any expectations of prlce increases need to be re<`ised
downward" (Id.). Furthermore, while recognizing that the ultimate balancing of interests
lies with the Commission, Staff witness Cahaan testified that Staff's recomriended
reduction in the proposed increases was a reasonable balance between the Companies`
obflgation and costs to serve customers and the current economic conditions (T`r. VoL ?QI
at 211). The Companies rejected 5taff s rationalization for the reduction in their proposed
non-FAC increases (Cos. Reply Br. at 49). IEU also rejected Staff s rationalization for the
reduction, arguing that no automatic increases are warranted (IEU Br, at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and future enviranm ental
requirements, Staff witness Soliman also recomme.nded that AEP-t71uo be perniitted to
recover carrying costs for anticipated env'sonmental investments made during the F5P
period (Staff Ex. 6 at 5). Staff recommended that this recovery occur through a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investment after the investments have been made
(Staff Br. at 6-7). SpecificaIly, Staff suggested that the Commission require the Companies
to file an applicat'son in 2010 for recovery of 2009 actual envimnn3en.tal investment cost
and annually thereafter for each succeeding year to reflect actual expenditures (Tr. VoL
XII at 132; Staff Ex. 10 at 7). OCEA seems to agree with StafPs recotnmendation (OCEA

Br. at 71).

The Companie.s further respond that Section 4428.143, Revised Code, does not
require that the SSO price be cost-based and, fnstead, Section 4928.143(B)(2)(e), Revised
Code, authorizes electric utilities to include in their ESP provisions for automatic
increases in any component of the SSO price (Cos. Reply Br. at 48-49).
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The Cominission finds Staff s approach with regard to the recovery of the carry9ng
costs for anticipated environntental investments made during the ESP to be reasonable,
and, therefore, we direct the Companies to request, through an annual 61ing, recovery of
additional carrying costs after the investments have been made_

We also agree with Staff that the economic conditions must be balanced against the
Companies provision of electric service under an ESP. In balanc3ng these two interests,
as well as considering all components of the ESP, we believe that it is appropriate to
modify this provision of the C.arnpanies' ESP and remove the inclusion of any autoneatic
non-FAC increases. As recognized by several intervenors, the record is void of sufficient
support to rationalize automatic, annual generation increases that are not cost-based, but
that are significant, equaling approximately $87 million for CSP and $262 millian for OP
(see, i.e., OCEA Br. at 29-30, citing Tr. Vol. XIV at 208-209). We also believe the
modification is warranted in light of the fact that we have removed one of the Coatpanies
significant costs factored into establishing the proposed automatic inereases.
Accordingly, we find that the ESP should be modified to elimina6e any automatic
increases in the non-FAC portion of the Companies' generation rates.

IV. DIS'TRIBiTTION

A. Annual Distribution Increases

To support initiatives to improve the Companies' distribution system and service
to customers, the Companies proposed the foIlowiag two plans, which will result in
annual distribution rate increases of 7 percent for CSP and 6.5 percent for OP:

1. Snhanced Service Reliabilitv Plan {ESRP

The Companies proposed to implement a new, three-year ESRP pursuant to
4928.143(B)(2)(h), Revised Code,19 which includes an enhanced vegetation initiative, an
enhanced underground cable initiative, a distribution automation initiative, and an
enhanced overhead inspection and mitigation initiative (Cos. Fx.11 at 3). While noting
that they are providing adequate and reliable electric service, the Companies justify the

need for the ESRP by stating that customers' service reliability expectations are inereasing,
and in order to maintain and enhattce reliability, the FsSRP is required (Id. at 3, 8,10-14).
AEP-Ohio further states that the thn;e-year FSRP, consisting of the four reliability

19 On page 72 of ite brief, the Cempaniea rely on Section 4428.154(B)(2)(h), Revieed Code, to sicgport tireir
request to receive cost recovery for the incremental costs of the incremental ESRP_ actviiies. We are
assuming that the reference was a typographical error and that the Compatues miended to cffe to
Section 4928.143(B)(2)(h), Revised Code (see Cos. Rep1y Br. at 50-51).
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programs, is designed to rnodemize and improve the Companies' distribution

infrastructure (Id.).

(a) Enhanced ve¢etatfon initiative

The Companies state that the purpose of this new initiaiive is to improve the
customei's overall service experience by reducing and/or eliminating momentary
interruptions and/or sustained outages caused by vegetation. The Companies proposed
to ao:omplish this goal by balancing its performance-based approach to reflect a greater
consideration of cycle-based factors (Id. at 26-28). The Companies state that under their
proposed vegetation initiative, they will employ additional resources (approximately
double the current number of tree crews in Ohio), employ greater emphasis on cyrie-
based planning and scheduling, increase the level of vegetation management work
performed so that all distribution rights-of-way can be inspected and maintained, and
utilize improved technologies to colIect tree inventory data to optiFnize piannn,g and
scheduling by predicting problem areas before outages occur ¢d. at 28-24).

(b) Enhanced und erground cable initiative

The Companies state that the purpose of this initiative is to reduce mottientary
interruptions and sustained outages due to failures of aging undergrotuid cablle. The
Companies' plan to target underground cables manufactured prior to 1942 to replace
and/or restore the integrity of the cable insulation (Id. at 31).

(c) Distribution automation 1DA initiative

The Companies explain that DA is a critical component of their proposed
gridSMART distribution iuv.tiative that is described below. DA is an advanced teclmology
that improves service reliability by m;+.inmiaing, quickly identify'sng and isolat4ng faulted

distribution Ifne sections, and remotely restaring service interruptions (Id. at 34-35).

(d) Enhanced overhead inspection and mitigation initiative

The Companies state that the purpose of this initiative is to innprove the customer's
overall service experience by reducing equipment related momentary interruptions and
sustained outages. The Companies intend to accomplish this goal through a
comprehensive overhead inspecfion process that will proactively identffy equipment that
is prone to fail (Id. at 18). The Companies also state that the new program will go beyond
the current inspection program required by the e[ectric service and safety (ESSS) rules,
which is a basic visual asse.ssment of the general condition of the distri.bution facilities, by
conducting a comprehen.sive inspection of the equipment on each strncture via walking
the circuit Iines and physically climbing or using a bucket truck to inspect (Id. at 19). In
coryunction with this program, AII'-Ohio proposes to focus on five targeted overhead
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asset initiatives, including cutout replacement, anrster replacement, recioser replacement,
34.5 kV protection, and fault indicator (Id. at 20-22).

GeneraSly, numerous intervenors and Staff opposed the distribution 3nitfatives and
cost recovery of such initiatives through this proceeding. Many parlies advocated for
deferral of these distribution iniSiatives, and the ESRP as a whole, for consideration in a
future di.stribution base rate case (Staff Br. at 7; Staff Ex. l at 6-7; OPAE/APAC at
Br. at 25-26; Kroger Br. at 18; OHA Br. at 17; OMA Br. at 6). Further, OCEA argued that
the Cornpanies have not demonstrated that the ESRP is incremental to what the
Companies are required to do and spend under the current PS65 rules an̂d^ current

distribution rates (OCEA Br. at 44; OCC Ex.13 at 8-11). While supporting aspects
of the Companies' ESRP programs, Staff witness Roberts also questioned the incremental
nature of the proposed HSRP programs (Staff Ex. 2 at 4-6,13,17,18; Tr. VoL VIII at 70-77).

The Commission agrees, 9n part, with Staff and the intervenors. The C.omnvssivn

recognizes that Section 4928.143(B)(2}(h), Revised Code, authorizes the Companies to
include in its FSp provisions regarding single•issue ratemaking for distrztr"bution

infrastructure and modernization incentives. However, while SB 221 may have allowed
Companies to ixulude such provisions in its ESP, the uitent could not have been to
provide a 'blank eheck' to electric utilities_ In deciding whether to approve an ESP tlia.t
contains provisions for distribution infrastructure and modernization incentives, Section
4928.143(B)(2)(h), Revised Code, specifically requires the Commission to examine the
reliability of the electric utility's distribution system and ensure that customers' and the
eiectric utiliiies' expec-tation.s are aligned, and to ensure that the electric utility is
emphasizing and dedicating sufficient resources to the reliability of its distribution
system. Given AEP-Ohio's proposed SSRF', the only way to vxamine the full distribution

well as whether thesystem, the reliabitity of such system, and customers expectations, as
programs proposed by AEP-Ohio are "enhanced" initiatives (truly incremental), is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at tlus time, the Commission denies the Companies' request to
implernent, as well as recover costs associated ther'ewith, the enhz+nced unde<'gro'u'd
cable initiative, the distribution automation initiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these issues, we concur with OH'A:
"The record in this case reflects the fact that the distribution prong of A.EP's electric
service deserves further Commission scrutiny - but not in the context of this accelerated

FSP proceeding" (OHA Br. at 17).

Nonetheless, the Comm3ssion finds that AEF-Ohio has demonstrated 'zn the record

of this proceeding that it faces increased costs for vegetation management and tl.iat a
specific need exists for the implementation of the enhanced vegetation initsative, as
proposed as part of the three-year ESRP, to support an incremental level of rel9ability
activities in order to maintain and improve service levels. The Companies current
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approach to its vegetation management program is mostly reactive (Staff Ex. 2 at 10).
While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to cerLain inci.dents and
problems, but that also proactively limits or reduces the impact of weather events or
incidents. In addition to reacting to problems that oocar, it is imperative that AEP-Ohio
implements a cycle-based approach to maintain the overall system. To this end, the
Companies have demonstrated in the record that ixvereased spending earmarked for
specific vegetation initiatives can reduce treecaused outages, resulting in betber reliability
(Cos. Fx. 11 at 27-31). OCC witness Qeaver also recognized a problem with the current
vegetation management program, and supported the adoption of a new, hybrid approach
that incorporates a cycle-based tree-trimming program with a performance-based
program (OCC Ex. 13 at 30, 35). Staff witness Roberts fnrther supported the move to a
new, four-year cyde-based approach and recommended that the enhanced vegetation
initiative include the followingg end-to-end circuit rights-of-way inspections and
inaintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, and faciiities; greater clearance of all overhang above three-phase
primary lines and single-phase lines; removal of danger trees located outside of rights-of-
ways where property owner's permission can be secured, and using technology ta collect
tree inventory data to optimize planning and scheduling (Staff Ex. 2 at 13).

The Commission is satisfied that the Companies have demonstrated in the record
that the costs associated with the proposed vegetation initiative, induded as part of the
proposed ehreeyear ESRP, are incremental to the current Distribution Vegetation
Management Program and the costs embedded in distribution rrates (Cos. fix.11 at 26-31).
Specifically, the Companies proposed to employ additional resources in Ohio, place a
greater emphasis on cyde-based planning and sclteduling, and increase the level of
vegetation management work performed (ld. at 25-29). Although C3CCs witness
questions the incresnental nature of the costs proposed to be included in the enhanced
vegetation initi.ative, OCC offered no evidence that the proposed initiative is alrnady
included in the current vegetation management program, and thus, is not incremental
(OCC Ex. 13 at 30-35). Rather, OCC seems to quibble with the definition of "e+hanrntl "
OCC witness Cleaver stated: "I recommend that the Commission rule that the Company's
proposed Vegetation Management Programs, while an improvement over its current

perforrnance based program, is not an enhancment but ratther a reflection of additirmai tree

triuuning needed as a result of their prior program" (Id. at 35 (emphasis added)).
Furthermore, we believe that the record clearly reflects customers' expectations as to tree-
caused outages, service interruptions, and reliability of customers` service.20 We a3so
believe that, presently, those customer expectations are not aligned with the Companies
expectations. However, as required by Secdon 4928.143(B)(2)(h), Revised Code, we
believe that the Companies' proposal for a new vegetatien initiative more closely aligns

20 A common theme from the customers throughout the 1oca1 public hearuigs wae thst outages due tu

vegetation have been problematic.
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the customers' expectations with the Companies' expectations as it relates to tree-cavsed
outages, imporrance of reliability, and the increasing frustratfon surrounding momentazy
outages with the emergence of new technology-

Accordingly, in balancing the customers' expectations and needs with the issues
raised by several intervenors, the Commission finds that the enhaxued vegetation
initiative proposed by the Companies, with Staff's additional recomaiendations, is a
reasonable program that wilI advance the state policy. To this end, the Commission
approves the establishment of an ESRP rider as the appropriate mechanisn ► pursaant ko'

Section 4928.143(B)(2)(h), Revised Code, to recover such costs. The ESRP rider initially
will include only the ineremental costs associated with the Companies` proposed
enhanced vegetation initiative (Cos. Ex.11 at 31, Chart 7) as set forth hereuL Consistent
with prior decisions,21 the Commission also believes that, pursuant to the sound policy
goals of Section 4928.02., Revised Code, a distribution rider established pursuant to
Section 4928.143(B)(2)(h), Revised Code, should be based upon the electric utility's
prudently incurred costs. Therefore, the ESRP rider will be subject to Comm3ssion review

and reconciliation on an annnal basis.

As for the recovery of any costs associated with the Companies' remainutg
initiatives (i.e., enhanced underground cable initiative, distribution automation initiative,
and enhanced overhead inspection and mitigation initiative), the HSRP rider wfl1 not
include costs for any of these programs until such time as the Commission has reviewed
the programs, and associated costs, in conjunc'tion with the current dfstribution system ia
the context of a distribution rate case as explained above. If the Commission, in a
subsequent proceeding, determines that the prograrns regarding the *emAm;ng initiatives
should be impiemented, and thus, the associated costs should be recovered, those costs
may, at that time, be included in the FSRP rider for future recovery, snbject to

reconciliation as discussed above.

2 GridSNIART

The Companies propose, as part of their ESP, to initiate Phase 1 of grid5lvlAitT, a
ffiree-year pilot, in northeast central Clhio. GridSMAE2T wiFl include three main
components, AMI, DA, and Home Area Network (HP.N). The AMI systeut features
include smart meters, two-way coaununications networks, and the informaflon
technology systeMs to support system interaction. AEP-Ohio contends that AMI will use
internal communications sysbems to convey real-time energy usage and load information
to both the customer and the company. According to the Companies, AMI will provide
the capability to monitor equipment and convey information about certain rnalhsnctions
and operating conditions. DA will provide real-time control and monitoring o1 select

n In re Ohio Edison Co., The CIevetand Elec4ic IltwninaEing Co., Tolxdo Edison Ca., Case No. 08-935-HLSSp,

Opinion and Order at 41(Decenber 19, 20D6).
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electrical components with the distribution sys6em, induding capatitor banks, voltage
regulators, reclosers, and automated line switches. HAN wr11 be installed in the
customer's home or business and will provide the customer with information to allow the
customer to conserve energy. HAN mludes providing residential and business

customers who have central air conditioning with a programrnable commun'scating

thermostat (PCT) and a load control switch (LCS), which is installed ahead of a major
electrical appliance and will turn the appliance on and off or cycle the appliance on and
off. AEP--0hio reasons that central air conditioners are typically the largPst piece of
electrical equipment in the home and will yield the most significant demand response
benefit (Tr. Vol. III at 304). LCS will provide customers who have a direct load control or
interruptible tariff the ability to receive conimands from the meter and the option to
respond and signal the appropriate action to the meter for confirmation. The Companies
propose a phased-in implementation of Phase 1 gcidSAgART to approximately 110,000
meters and 70 distribution circuits in an approximately 100 square mile area within C57s
service territory (Cos. Ex. 4 at 9, 12-13; Tr. Vol. III at 303-304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the grid8119ART
Phase 1 program. The Companies propose a phased-in approach to fully implement

gridSlvIART throughout their service area over the next 7 to 10 years, if granted
appropriate regulatory treatment. The Companies estimate the net cost of gridSMART
Phase I to be approximately $109 million (inc3uding the projected net savings of $2.7
million) over the three-year period (Cos. Fsx. 4 at 15-16, KLS-1). The rate design for
gridSMART includes the projected cost of the program over the life of the equipment
The Companies have requested recovery during the ESP of only the costs to be incurred
during the three-year term of the ESP (Cos. Ex. 1 at DMR-4). Thus, AEP-Ohio asserts that
it is inappropriate to consider the long-term operational cost savings when the long-term
costs of gridSMART have not been included in the E5P for recovery.

Although Staff generally supports the Companies' unple.mentation of gridSMART,
particularly the AMl and DA components, Staff raises a few concerns with this aspect of
the Companies' BSP application. 5taff is concerned that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purchasing
costs currently recovered in the Companies rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for the Companies to restrict the PCTs to custamers with air conditioning
only, and recommends that the device be offered to any customer that desires to own this
type of thermostat to control air conditioning or other electrical appliances (Staff Br. at
12). Staff and OCC also argue that customers who have invested in advanced
technological equipment for gridSMART wi.Il not benefit from dynamic pricmg and time
differentiated rates if the Companies do not simultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff reconunends that the Companies offer some form
of a critical peak priring rebate for residential customers, and some form of hedged price
for commercial customers for a fixed amount of the custamers demand (5taff Ex. 3 at 5).
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Further, Staff argues that the Companies gridSMART proposal does not contain
sufficient information regarding any risk-sharing between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states ffiAt AEP-Ohio
did not quantify any customer or societal benefits of the proposed gridSMART initiative
(Staff Br. at 12-13). Staff notes that according to the Companies, DA wiIl not be
implemented until 2011, the third year of the ESP, and that the BSSP proposes to install DA
beyond the Phase I gridSlvIART area (Tr. VoI. III at 246). Staff opposes DA outside of the
Phase I area because the Companies' cannot estimate the expected reliability
improvements associated with the installation of DA. Staff also argues that DA costs
should be recovered through a DA rider. The cost of gridSMART, per AEP-Ohio's
proposal, is to be recovered by adjusting distribution rates. Staff is opposed to increasing
distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a
rider be established and set at zero. The Staff argues that a rider has several bettef'its over
the proposed increase to disttibu.tion rates, including separate accounting for gridSlvfART
costs, an opportumty to approve and update the plan annualty, assuranee that
expenditures are made before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery. Finally, Staff also advocates that the Companies share the
financial risk of gridSMART between ratepayers and shareholders, as there is a benefit to
the Companies. Additionally, Staff questions whether gridSMART will meet nunimum
reliability standards. Lastly, Staff asserts that AEP-Ohio should conduct a study that
quantifies both customer and soQetal benefits of its gri.dSMART plan (Staff Br. at 14).

OCC, Sierra, and ()PAE/APAC argue that the Companies' ESP fails to
demonstcate that its gridSMART programm is cost-effective as required by Sections
4928.02(D) and 4928.64(4 Revised Code, and state that AEP-Ohio s assumption that the
societal and customer benefits are self-evide.nt is misplaced. (OCEA Br. at 77-80;
OPAE/ APAC Br. at 17-18). OCC, Sierra, and OPAE/APAC note that there are a inrmber
of factors about the program that the Companies have not determined or evaluated,
which are essential to the Commission s consideration of the plan. OCC, Sierra, and
OPAE/APAC state that the Companies have failed to include any full gridSlvlART
implernentation plan or costs, the anticipated life cycle of various components of
gridSMART, a. methodology for evaluating performance of gridSMART Phase I, an
estimate of a customer's bill savings, or the positive impact to the enviironment or job
creation (OCEA Br. at 79-80; OPAE\APAC Br. at 17-18). Further, OCC's witness states
that the F5P fails to acknowledge that full system implementation is required before
many of the benefits of gridSMART can actually be realized (OCC Ex. 12 at 6). OCC
recommends that Phase I have its own set of performance measvres, a more detailed
project plan, including budget, resource allocation, and life cycle operating cost
projections for the fuIl 7-10 year implementation period of gridSMART and beyond, and
performance measures for the Co*n*nimion's approval (OCC Ex.12 at 18).
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AEP-Ohio regards the StafYs proposal to offer PCTs to any customer as overly
generous, particularly given that Staff is recommending that the rider be set initiaAy at
zero (Cos. Br. at 68-69). AEP-Ohio also submits that it has coimnitted to offering new
service tariffs associated with Phase I of gridSMART once the technology is installed and
the billing functionalities available (Cos. Ex. 1 at 6; Tr. Vol. III at 304-3305; Cos. Br. at 68-
69). Further, regarding StafPs policy of risk-sliaring, the Companies contend that the
assertion that the gridSMA RT investment benefits CSP just as much as it does customers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, AEP-Ohio argues that
discounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companies are unclear how the Staff expects to determine whether
gridSlvIART meets the minimum reliabitity standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that imposing reliability
standards as to gr7dSIvIAItT Phase 1 is fnappropriate, prims.rily because strict
accountability for achieving the expected reliability impacts does not take into account the

many dynamic factors that impact service reliability index performance. Moreover,
accurate measurement and verification of the discrete impact of gridS"MART deployment
on a particular reliability index would be difficult. The Companies also explain that tfie
expected reliability impacts provided to the Staff were based on good faith estimates of
the full implementation of gridS&IART Phase 1 as proposed by the Companies. Thus, the
Com.panies would prefer the establishment of deployment project milestones as opposed

to specific reliability impact standards.

Although the Companies maintain that their percentage of distribution increase is
reasonable and an appropriate part of the FS1' package, in recognition of Staff's preference
for a distribution rider and to address various parties' concerns regarding the accuracy of
AEP-Ohio s cost estimates for gridSMART Phase I, the Companies would agree ta a
gridSMART Phase I rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based on CSP's prudently incurred net costs (Cos. Reply Br. at 70; Cas.

Ex. l, Exhibit DM1Z-4).

The Commission believes it is important that steps be taken by the electric utilities
to explore and implentent technologies, such as AMI, that will potentially provide long-
term benefits to customers and the electric utility. GridSMART Phase I will provide CSP
with beneficial information as to implementation, equipment preference.s, customer
expectations, and customer education requirements. A properly designed AMI spstem
and DA can decrease the scape and duration of electric outages. More reliable service is
cteariy beneficial to CSP`s customers. The Cmnmission strongly supports the
implementation of AMI and DA, with HAN, as we believe these advanced technologies
are the foundation for AEP-Ohio providing its ccistomers the. ability to better manage
their energy usage and reduce their energy costs. Thus, we encourage CSP to be more
expedient in its efforts to implement these components of gridSMART. Whfle we agree
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that additional information is necessary to implement a successful T'hase I program, we
do not believe that all information is required before the Commfssion can conctude that
the program is beneficial to ratepayers and should be implemented. Therefore, we will
approve the development of a grfdSMART rider, as we agree with the Staff that a rider
has several benefits over the proposed annual incre-ase to distribution rates, including
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occurs, and an
opportunity to audit expenditures prior to recovery. The Commission notes that recent
federal legislation makes matching funds available to smart grid projects. Accordingly,
the Companies gridSivfAI2T proposal contained in its proposed ESP to recover $109
million over the term of FSP, should be revised to $54.5 mi1}ion, which is hal€ of the
Companies requested amount. Additionatly, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Reinvestment Act of 2009
for the balance of the projected costs of gridSMART Phase I. The gridSIvlt'di;T rider shall

be initial2y established at $33.6 million for the 2009 projected expenses subject to annual

true-up and reconciliation based on the company's prudently incurred costs.

With the creation of the ESRP rider and the gridSMART rider, the Commission
finds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for QP to recover the costs for the ESRP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Commission finds that ARP-Dhio's
proposed FSP should be modified to include the ESRP rider and the gridSMART rider, as
approved herein, and to eliminate the annual dfsfribution rate increases•

B. Riders

1. Provider of Last Resort (POI.R1 Rider

The Companies proposed to incIude in their ESP a distribution non-bypassab2e
POLR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue
requirement of $108.2 miIlion for CSP and $60.9 million for aP (Cos. Ex. 2-A at 34; Cos.
Ex.1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the PaLR,22 and thus, the proposed POLR charge is based on a quantitative analysis of
the cost to the Companies to provide to customers the optionality associated with POLR
service (Cos. Ex. 2-A at 25-76). AEP-Ohio argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to switch to a Compe9itive Retail
Blectric Service (CRES) provider and then return to the Companies' S50 after shopping
(Id_). To further support the proposed increase, the Companies added that their current
PpLR charge is sigivficantly betow other Qhio etectric utilities' POLR charges (Cos. Ex. 2
at 8). The Companies utilized the Black-Scholes Model to calculate their cost of fulfiAing

22 See Section 4428.141(A) and 4928.14, Revised Code.
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the POLR obligation, comparing the castamers' rights to "a series of options on powef'
(Cos. Br. at 43; Cos. Ex. 2-A at 31). AEp-0hio listed the five quantitative inputs used in
the Black-Scholes Model: 1) the market price of the underlying asset; 2) the strike price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volati7ity of
the underlying asset (Id.). The ComparEies assert that the resulting POLR charge is

conservatively low (Cos. Br. at 44).

The numerous intervenors and Staff opposed the level of POLR charge proposed
by the Companies, as well as the use of the Black-Scholes Model to calculate the POLR
charge (OPAE/APAC Br. at14-17; OCC Ex. 11 at 8-14). SpecificaIIy, OCC and otlters
questioned the use of the LIBOR rate as the input for the risk-free interest rate (Tr. VoL X
at 165-182,188-189; Tr. VoL XI at 166-182). Staff questioned the risk that the POLR charge
was intended to compensate the Companies for, explaining that there are only two risks
involved: one risk is the risk of cnstomers returning to the 560 and the other risk 9s that
the customers leave and take service from a CRFS provider (trtigration risk) (Staff Ex. 10
at 6). Staff witness Cahaan testified that the risk assaiated with customers retmting to
the SSO could be avoided by requiring the customer to return at a market price, instead af
the SSO rate, which would either be paid directly by the returning customer or any
incremental cost of the purchased power could be flown tlffongh the FAC (Id.). Staff
witness Cahaan admitted that if customers are permitted to return at the SSO rate,
without paying the market price or without compensating the Companies for any
incremental costs of the additional purchased power that they would be required to
purchase, then the Compaaies would be at risk (Tr. VoL )aII at 36-37). Thus, Staff witness
Cahaan concluded that, if the risk of retuming is addressed, then the migration risk is the
only risk that should be compensated through a POLR charge (Id. at 7).

The Companies responded that their risk is not alleviated by customers agreeing to
return at market price, arguing that future circumstarices or policy considerations may
require them to relieve customers of their promises to pay market price when
circum.stances change (Cos. Ex. 2-A at 27-30). AEP-Ohio's witness expressed skept ►cism

as to a future Commission upholding such promises (Id). AEP-Ohio also opposed
recovering any costs for market purchases incurred for returning cnstomers through the
FAC as an improper subsidization of those customers who chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2-E at 14-16). Purtherm.ore, the
Companies claim that their risk of being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witness Baker testified that, even adopting Staff
witness Cahaan's theory that the Companies are onty at risk for migration (the right of
customers to leave the SSO), migration risk equals approximately 90 percent o€ the
Companies' POLR costs pursuant to the Black-Scholes model (Tr. VaI. XIV at 204-205;

Cos. Ex. 2-E at 15-16).
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As the POLR, the Commission believes that the Companies do have some risks
associated with customers switching to CRES providers and returnnng to the electric
utility`s SSO rate at the conelusion of CRFS contracts or during times of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minimal risk
as suggested by some. As noted by several interveiwrs and Staff, the risk of returning

customers may be mitigated, not elia►inated, by requiring customers that switch• to an

alternative supplier (either through a governmental aggregation or individuaI CRES

providers) to agree to retum to market price, and pay market price, if they return to the

electric utility after taking service from a CRES provider, for the remaining period of the
FSP term or until the customer switches to another alternative supplier. In exchange for
.this commitment, those customers shall avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.20(f), Revised Code, which
allows govenvnental aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utility.
Therefore, based on the record before us, we conclude that the Companies' proposed ESP
should be modified such that the POLR rider will be based on the cost to the Compariies
to be the POLR and carry the risks associated therewith, includu'g the migration risk.
The Commission accepts the Companies witaess' quantification of that risk to equal 90
percent of the estimated POLR costs,M and thus, finds that the POLR rider shall be
established to collect a POLR revenue requirement of $97.4 mitlion for CSP and $54.8
million for OP. Additionally, the POLR rider shaIi be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power incurred by
the Companies to serve the returning customers. Accorclingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2. ReTulator^ Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings regarding the Companies'
electric transition plan (ETP), rate stabilization plan (RSP), line extension program, green
pricing power program, and the transfer of the MonPowerrs service territory to CSP. In
their application, the Companies proposed to begin the amortization of these regulatory
assets in 2011 and complete the amortization over an eight-year period. The projected
balances at the end of 2010 to amortize are $120.5 miIlion for CSP and $803 miIIion for
OP. AEP-Ohio asserts that these projected balances, or the value on June 30, 2008, were
not cliallenged by any party. To recover these regulatory assets, the Companies created a
RAC rider to be collected from customers in 2011 through 2018. The rider revenues will
be reconciled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex. 1, Exlu'bit BMR-b.
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5taff proposed that the eight year amortization period proposal be deferred until
the Cornpanies' next distribution rate case where all components of distribution rates are
subject to review (Staff Ex. 1 at 4). AEP-Ohio responded that SB 221 authorizes single-
issue ra# emaking related to distribution service, which is what it is proposing. AEP-C)hio
also notes that the only opposition to the Companies proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies submit that Staff's preference to deal with this issue in a distribution rate case

is irrelevant and inconsistent with the statute-

The Commission finds that the Companies have not demonstrated that the creation
of the RAC ride.r in its proposed ESP, as a single-issue ratemaking item for distribution
infrastructure and modernization incentives, fulfills the requirementss of SB 221 or

advances the state policy. Therefore, the Coauniss2on finds that the RAC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that the
consideration of the requested arnortization of regulatory assets is more appropriate
within the context of a distrfbution rate case where all distribution related costs and issues
can be exa,,,;ned collectively_ Accordingly, the Conunission finds that AEP-Ohio's
proposed ESP should be modified to eliminate the RAC rider.

3. Energy p.fficti.encL, Peak Demand Reduction, Demand Resnanse,
and Interruptible CapaUilities

(a) Energy Efficienc and Peak Demand Reduction

Section 4928.66, Revised Code, requires the electric utilities to implement energy
efficiency programs that wiIl ach4eve energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 peroent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
preceding three calendar years. This savings continues ta rise until the cumulative
savings reach 22 percent by 2025. Peak demand must be reduced by one percent irt 2009

and by .75 percent annually until 2018.

CSP and OP include, as part of their ESP, an unavoidable Energy Efficiency and
Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estimated annual
DSM program cost (including both EE and PDR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral on an annual basis via the

EE jPDR rider (Cos. Ex. 6 at 47-48).

(b) Baselines and Benchmarks

In the FSP, the Companies have established the baselines for meeting the

benchmarks for statutory compliance by weather nornwizing retaiT sales, excJ.uding
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economic development load, accounting for the load of former MonPower service
territory and the Ormet/Hannibal Real Est•ate load, accounting for future load growth
due to the Companies' economic development efforts, and accounting for increased load
associated with the funds for economic development purposes pursuant to the order in
Case No. 04-169-fiIrORD (RSP Order)24 (Cos. Fx. 8 at 4; Cos. Ex. 2A at 46-51). The
Companies contend fl-tat its process is consistent with Sections 4928.64(B) and
4928.66(A)(2)(a), Revised Code. The Compaaies request that the'methodology be adopted
in this proceeding so as to provide the Companies clear guidance u*ith statutory
compliance mandates. Further, the Companies reserve their rigtrt to request additional
adjustments due to regulatory, economic, or technological reasons beyond the reasonable

control of the Companies.

As to the calculation of the Companies' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-yeaz' period (2006 to 2008) and is not truly
economic development. Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Cornpants^:u^gs ^j
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff
Ex. GCS-1 and Ex. GCS-2). Staff recommends that CSP and OP make a case-by-ea.se filing
with the Commission to receive credit for the energy savings and peak demand reduction
efforts of the electric utility's mercantile customers. Staff argues that because pr'°STaim
like PJM's demand response programs are not committed for integration into the electric
utilities' energy effidency and peak reduction pmgrams, such credits should not count
towards AEP-Ohio's annual benclwnarks and retail customers who have such agreements
should not receive an exemption from AEP-Ohi° s energy effraency cost recovery

mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non residen ' customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AEP-Ohio service territ.orid g^ proposes ^ toeAEP

time

the opt-out request, the customer would be req ' e^f5'
Ohio that for each facility, or aggregated facilLties, the custonner has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement

the cost-effective measures identified in the audit or analysis. Krogu argues that the
unavoidable rider penalizes customers who have implemented cost efficient DSM
measures. Kroger contends that this is consistent with the intent of Section

4928.66(A)(2)(c), Revised Code (Kroger Ex. l at 13-14).

IEU notes that the Comm;scion has previously rejected a proposal similar to
Kroger s opt-out proposal with a demand threshold for mescantile customers in Duke's

24 In re Cotumbus Southern. Porcer Campany and Ohio Pawer Crnrtpmey Case No. 04-169-EL-ORD, Opmion and

Order Qanuary 26, 2Q0.5) (R BP Orde<).
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ESP case.25 IEU urges the Commission, consistent with Section 4928.66, Revised Code,

aitd its detennination in the Duke ESP case, to reject Krogei`s request (IEU Reply Br. at

22).

The Commission concludes that the acquisition of the fonner MonPower load
should not be excluded from baseline. The MonPower load was not a[oad that CSP
served and would have lost, but for some action by CSP. Therefore, we find that the
Companies' exclusion of the MonPower load in the ercergy efficiency baseline is
inappropriate. The Commission does not believe that all economic development should
automatically result in an exclusion from baseline. On the other hand, we agree with the
Companies' adjustment to the baseiine for the Orm.et load. We note that the Cornpanies
and Staff agree that the impact of customer-sited specific USM resources will be included
in the Companies' compliance benchmarks and adjusted for any existing resuurces that
had historic implication durutg the years 2006-2006. The Commission also recognizes that
Staff and the Companies agree that the appropriate approach would be for the Companies
to make case-by-case filings with the Commission to receive credit for contn'butions by

mercantile customers.

7n regards to Krogefs recommendation, for an opt-ont process for certain
comrnercial or industrial customers, the Commission finds Kroger's proposal, as
advocated by Kroger witness Hi$$ins, too speculative. It is best that the Commission
determine the inclusion or exemption of a mercantile customer`s DSM on a case-by-case
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pertinent part,

the following.

Any mechanism designed to recover the cost of energy efficiency and
peak demand reduction programs under divisions (A)(1)(a) and (b) of this
section may exempt mercantile customers that commit their demand=
resporvse or other customer-sited capabilities, whether existing or new, for
integration into the electric distribution utiliVs demand-responnse, energy
efficiency, or peak demand reduction programs, if the commission
determines that that exemption reasonably encourages such customer ta

comrnit those capabilities to those programs.

This provision of the statute permits the Commission to approve a rider that exempts
mercantile customers who commit their capabilities to the electric utMty. However, the
statute does not dictate a minimum consumption level. For these reasons, the

Commimon rejects Kroger s proposaL

25 In re Duke Energy Ohio, Inc, Case No. OS-920-EL GSO, et aL. Opinion and UrdeT (December 17, 2008)

(Duke FSP Order).
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(c) Ener¢y Efficiency and Peak Demand Reduction Proerams

The Companies propose ten energy efficiency and peak demand reduction
programs that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working coUaborative group of stakeholders.

As part of the Companies' enexgy efficiency arul peak demand reduction plan, the
Companies propose to spend $178 million on the fol.lowing programs: (1) Residential
Standard Offer Program, Small Commercial and Industrial Standard Offer Program,
Commercial and Industrial Standard Offer Program; (2) Targeted Energy Efficient
Weatherization Program; (3) Low Income VVeatherization Program; (4) Residential and
Small Commercial Compact Fluorescent Lighting Program; (5) Commercial and Industrial
Lighting Program; (6) State and Municipal Light Fsnitting Diode Program; (7) Energy
Star® New Homes Program; (8) Energy Star® Home Appliance Program; (9) Renewable
Energy Technology Program; (10) Industrial Process Partners Program (Cos. Ex. 4 at 20-
22). OEG supports the Companies EE/PDR rider as a reasonable proposal (OEG Ex 2 at
13). OPAE generally supports the Companies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Companies
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party administrator to manage program
implementation (OPAE Ex. 1 at 16-17; OPAE/APAC Br. at 21-22).

Staff also generally approves of the Companies' demand-side management and
energy efficiency programs. However, Staff notes that certain of AEP-Ohfa's programs
are expensive and should be required to comply with the Total Resources Cost Test (Staff

Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendations (OCC Ex 5 at 9). First, OCC contends
that the Cornpanies DSM programs for low-income residential customers are adequate
but should be available to all residential customers in. Ohio. Second, OCC reconmiends
that AEP-Ohio work with Columbia Gas of Ohio, Inc., to develop a one-stop home
performance program in year two of the ESP. Third, OCC recommends that programs for
consumers above 175 percent of the federal poverty level should be competitively bid and
customers charged for services according to a sliding fee scale based on income_ Fourth,
like Staff, OCC contends that all progranvs should be evaluated for cost-effectiveness
pursuant to the Total Resource Cost Test. Finally, OCC expresses concern regarding the
administrative costs of the progranes, in comparison to energy efficiency program
offered by other Ohio utilities and recommends that the administrative cost of the DSM
program (administrafive, educational, and marketing expenses) be determined by the
collaborative, and limited to 25 percent of the program costs to ensure that the majority of

the program dollars reach the cu.stomers (Id.).
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The Conunission directs, as the Companies submit in their ESP, that the

collaborative process be used to contain administrative cost of the EE/PDR programs and

to ensure, with the possible exception of low-income weatherization programs, that all

programs comply with the Total Resource Cost Test. We do not agree withOPAE/APAC

that a third-party administrator is necessary to act as a liaison bet4veen the Companies

and the collaborative. Thus, the Companies should proceed with the proposed EE/PDR

programs proposed in its ESP as justified by the market project study and as refined by

the collaborative.

(d) Interruptible Cayacity

The Companies count their interruptible service towards their peak demand
reduction requirements in accordance with Section 4926.66(A)(2)(it), Revised Code. More
specifically, the Companies propose to increase the limit of OP's Interruptible Power-
Discretionary Schedule (Schedule IRP-D) to 450 Megawatts (MW) from the current tirnit
of 256 MW and to modify CSP's Emergency Curtailable Service (ECS) and Price
Curtailable Service (I'CS) to make the services more attractive to customers. The
Companies request that the Commimon recognize the Companies` ability to curtail

customer usage as part of the peak demand reductions (Cos. Ex.1 at 5-6).

Staff advocate,s that any credits awarded for the annual peak demand reduction
targets for the Companies interruptible programs should only apply when actual
reductions octvr (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be
counted toward AEP-Ohio's peak demand reduction as it is contrary to the intent of SB
221 to improve grid reliability and would be based on load under the control of the
customer rather than AEP-Ohio. Further, OCEA argues that the Companies would reap
an inequitable benefit from interruptible load (possibly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to sell the load or avoid
buying additional power. OCEA contends that any such benefit is not passed on to

customers (OCEA Br. at 102-103; Tr. Vol. IX at 68-69).

The Companies argue that capacity associated with interruptible customers should
be counted toward compliance with the requirements of Section 4928.66, Revised Code, as
the ability to internrpt is a significant demand reduction resource to AEP-Ohxo. Further,
the Companies state that interraptions have a real impact on custorners and the
Companies do not want to infierrupt service when there is no system ^ m(axk^}
requirement to do so (Cos. Ex. l at 6)_ The Companies note that Section 4928. A)1),
Revised Code, requires the elecfric utility to implement programs "designed to achieve" a
specified peak demand reduction level as opposed to "achieve" a specified level of energy
savfngs as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
admits that the plain meaning of "designed to achieve" and "achieve" are different (Tr.
Vol. VIII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy efficierkcy prograim
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and peak demand reduction pragrams. As such, the Companies contend that Staff s
position is not supported by the langaage of the statute and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource planning, interruptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. Finally, the Companfes note

that the Commission defines native load as internal load minus interruptible load.26 For
these reasons, the Companies contend that their interrnptible capacity should be counted
toward their compliance with the peak demand reduction benchmarks (Cos. Br. 114-115;

Cos. Reply Br- at 90-93).

Further, the Companies claim that interruptible customers receive a benefit in the

form of a reduced rate for taking inten'uptible service irrespective of whether their service
is actually curtaited. AEP-Oluo notes that it indudes such interruptible service as a part
of its supply portfolio, unlike the PJM demand response progrrams, which is based on
PJM's zonal load. Therefore, AEP-Ohio asserts there is no disparate treatment between
counting interrnptible capabilities as part of peak demand reduction compliance
requirements and prohibiting retail participation in wholesale PJM demand reduction
programs (Cos. Reply Br. at 90-91). Further, as to OCEA's claims regarding intesrnptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argue that counting intarnzptible load fits squarely within the
stated intent of the statute that programs be "designed to achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the customer's control of interrnptible load argument the Companies note that the
custome.r has a choice to "buy through" to obtain replacement power at market prices to
avoid curtailment and in such situatians the Companies' supply portfolio is not affected.
Regarding OCEA's assertion that the Companies might benefit from the associated
interruption, AEP-Ohio acknowledges that off-system sales are indirecfly possible, as are
other circumstances, based on the market price. Nonetheless, AEP-ahio argues that such
does not alter the fact that AEP-Ohio s retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, AEP-Ohio asserts that
interruptible tariff capabilities should count toward the Companies' peak demand

reduction compliance requirements.

The Cortunissi.on agrees with the Staff and OCEA that interruptible load should
not be counted in the Companies' determination of its EE/PDR compliance requirements
unless and until the load is actually interrapted. As the Companies recognize, it is
imperative, with regard to the PJM demand response programs, that the Cor< ►panies have

26 See proposed Bule 4901:5-5-01(Q), O.AC., In ft Mattcr of ft Adaption of Rsdes for Alttreatiut and

Reneunb7e Energy Tedznokres artd Resottrms and Emissiom C.'orrha lteporkng Rcs7xirements, asd A+rarrd"xat

of C&apters 49015-I, 4$01:.5-3, 4901:5-5, and 4901:5-7 of the Okio Administrutlae Code, Pu:sumr.f fo Ctmptff

4928, Reaiscd Code, to Implement Senste Bill No. 221, Ca.se No. 08-888-EL-CfRD (Gteen Rules).
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some control or commitment from the customer to be included as a part of AEP-Ohio's

Section 4928.66, Revised Code, compliance requirements.

Further, the Commission emphasizes that we expect that appHcations filed
pursuant to Section 4928.66(A)(2)(b), Revised Code, to be initiated by the electric utility
only when the circumstances are justified. At the time of such filing by an electric utility,
the Commission wiil determine whetAer the electric utility's continued compliance is

possible under the circumstances.

4. Economic Development Cost Recovery Rider and the Parinershiy

with Ohio Fund

The Companies' ESP application includes an unavoidable Economic Development
Rider as a mechanism to recover costs, incentives and foregone revenue assocfated with

new or expanaing Commission-approved special arrangements for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarterly filings. In addition, the Companies propose the
development of a"Partnership with Ohio° fund from shareholders. The fund would
consist of a $75 million commitment, $25 million per year of the E$P, from shatettolders.

The Companies` goal is for approximately half of the fund to be used to provid.e
assistance to low-income customers, including energy efficiency programs for such
customers, and the balance to be used to attract and retain business development within
the ABP-Ohio service area (Cos. Ex. I at 12; Cos_ Ex. 3 at 15-16; Cos. Ex. 6 at 49;'I'r. VoL III

at 115-119).

OCC proposes that the Commission continue its policy of divid.ing the recovery of
forgone revenue subsidies equally from AEP-Oluti s shareholders and customers or
require shareholders to pay a larger percentage. Further, OCC expresses sonie concern
that the rider may be used in an anti-competitive manner as it is not likely that incentives
and/or discounts will be offered to shopping customers. To address OCC's
anticompetitive concerns, OCC proposes that the Commssion make the econormc
development rider avoidable or establish the charge as a percentage of the customer's
eniire bill rather than a percentage of distribution charges. OCC also recommends that all
parties participate in the initial and annual review of the economic development contracts
and that, at the annual review, if the customer has not fulfilled its ob'ligation,n, the

arrangement be cancelled, the subsidy paid back, and the Companies directed to credit
the rider for the discounts (OCC Fx.14 at 4-8; OCEA Br. at 104-106).

The Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recavery of foregone revenues for entering into reasonable
arrangements for economic development and, thus, OCC's recommendation to contmue
the Commission's previous policy is misplaced. Further, the Companies note that the
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Commission's approval of any special arrangement will include a public interest
detPrmination Thus, the Companies argue that OCC's recommendation for all parties to
initially and annually review economic development arrangements is unnecessary,
bureaucratic and bnrdensome, and should be rejected. The Companies contend that
economic development and full recovery of the foregone revenue for economic
development is consistent with SB 221 and a significant feature of the Companies' ESP,
which should not be modified by the Comn-iission (Cos. Br. at 132).

The Cornmission finds that OCC's concerns are unfounded and unnecessary at this
stage. The Commission is vested with the authority to review and determine whether or
not economic development arrangements are in the public interest. OCC's request is

denied.

OPAE and APAC argue that the Companies have not provided any assurances that
the $75 miIIion will be spent from the Partne.rship with Ohio fund if the Com*nsss+on
modifies the ESP and fails to state how much of the fund will be spent om low-income, at-

risk populations (OPAE/APAC Br. at 19-20). The Companies submit that, if the ESP is
modified, they can then evaluate the modified FSP in its entirety to determine whether
this fund proposal contained in the ESP requires elimination or modification (rr. Vol. III

at 137-138; Tr. Vol. X at 232-233).

While the Partnership with Ohio fund is a key component of the economic
development proposal, in light of the modifications made to the ESP pursuant to this
opinion and order, we find that the Companies' shareholders should fund the Partnership
with Ohio fund, at amfi-dmum of $15 millfon, over the three-year E5P period, with all of
the funds going to low-income, at-risk customer programs. Accordingly, we direct AE['-
Ohio to consult with Staff to administer the program established herein,

C. Line Extensions

In its ESP, AEP-Ohio proposes to modify certain existing line extension policies
and charges included in its schedules (Cos. Ex. 10 at 5-14). Specifically, the Companies
requested a modification to their defmition of line extension and system improvements, a
continuation of the up-front payment concept established in Case No. 01-2'708-EIrCOI27
an irurease in the up-front residential Iine extension charges, imple.mientation of a
uniform, up-front line extension charge for all nonresidential projects, the elimination of
the end use customer's monthly surcharge, and the elimulation of the alternative

construction option (Id. at 3-4, 6-7,10-12).

27 In the Matter of the Comnvssion' s Investigetian into the Polities and Procednres of O}rio Power Compmy,

CoIumbus Southem Pmner' Cnm{wny, 71re C7eorland Etec6ic IlIumineling Camywr.y, Ohio Edison ComFany, Tke

Toledo Edison Company md Monongahela Power Cornymny Regardircg the btsMTJation of Neto Line ExFensions,

Case No. Q12708-EGCOI, et a1., Opmon and Qrder (November 7, 2(W).
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Staff testified that distribution-related issues and costs, such as those related to line
extensions, be examined in the context of a distribution rate case (Staff Ex. 13 at 4). IELJ
concurred with Staff's position (IBU Br. at 25). OCC also agreed and added that AEP-
Ohio should be required to demonstrate in that rate proceeding that its costs related to
line extensions have substantially increased, thereby justifying AII'-Ohio's proposed
increase to the up front residential line extension charges (OCEA Br. at 87).

Per SB 221, the Commission is required to adopt uniform, statewide line extension
rules for nonresidential customers witlun six months of the effective date of the law. The
Conunission adopted such rules for nonresidential and residential customers on
November 5, 2008.28 Applications for rehearing were filed, which the Commission is stilt
considering. Accordingly, the new line extension rules are not yet effective.

The Conunission finds that AEP-0hio has not demonstrated that its proposal to
continue, in its ESP, its existing line extension policies regarding up-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefore, in
light of the SB 221 mandate that the Commission adopt statewide Iim extension rules that
will apply to AEP-Ohio, we do not believe that it makes sense to adopt a unique policy for
AEP-Ohio at this time. As such, the Companies" ESI' should be modi£ied to eliiminate the
provision regarding line extensions, which would have the effect of also eliminating the
alternative construction option as requested by the Companies. AEP-Ohio is, however,
directed to account for all line extension expenditures, excluding premium services, in
plant in service until the new line extension rules become effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge customers for premium services pursuant to their existing practices. .

V. TRANSMISSION

In its ESP, the Companies requested to retain the current TCRR, except the
marginal loss fuel credit will now be reflected in the PAC instead of the TCRR. We
concur with the Companies' request. We find the Companies' request to be consistent
with our determination in the Companies' recent TCRR Case,29 and thus, approve the
TCRR rider as proposed by the Companies. Additionally, as contemplat+ed by our prior
order in the TCRR Case, any overrecovery of transmission loss-related costs, which has

28

29

See In the Matter of the Commissivn's Revie[v of autpters 49Q1:1-9, 490I:1-1D, 4901:1-21, 49011-T2, 490I:1-23,

4901:1-24, and 49P1:125 of fhe Ohio .9dmirrist7tine Code, Case No. 06-653-EL-OItD, Fatdmg and Order

(November 5,2008), Entry on Rehearing (December 17, 2U06) (06-653 Case).

ra the Matter of the fipplicafian of Cotumbus Sonthern Pmcer Corrzpmty and Ohio Pomer Co^y tn Adjust

Each Cmrryany's Zransrnissimt Cost Recaoery Rider, Case No. 0S-1202-EG-IINC, Fntiding and Order
(December 17, 200S) (rCKR Case).
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occurred due to the timing of our approval of the Companies PSP and proposed FAC,
shall be reconciled in the over/underrecovery process in the Companies' next TCRR rider

update filing.

VI. flTBER ISSLTES

A. CoMorate Separation

1. Functional Sgparation

In its ESP application, AEP-Qhio requested to remain functionally separated for the
term of the ESP, as was previously authorized by the CommFs.cion in the Companies' rate
stabi.lization plan proceeding,W pursuant to Section 4928.17(C), Revised Code (Cos. App.
at 14; Cos. Br. at 86). The Companies also requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmis.don assets
and that, upon the expiration of functional separation, the Companies would sell or

transfer their generation assets to an affiliate (Id.).

Staff testified that the Companies' generating assets have not been structurally

separated from the operating companies (Staff fix. 7 at 2-3). Staff also recotnmended that,
in accordance with the retently adopted corporate separation rules issued by the
Commission in the 5S0 Rules Case,31 the Companies should f`ile for approval of their
corporate separations plan within 60 days after the rules become effective. Furthermore,
Staff proposes that the Comtpanies' corporate separation plan should be audited by an
independent auditor within the first year of approval of the ESP, the audit should be
funded by the Companies, but managed by Staff, and the audit should cover compliance

with the Commissiori s rules on corporate separation (Staff Ex 7 at 3-4). No party

opposed .AEP-Ohio s request to remain functionally separate.

Accordingly, the Commission finds that, while the ESP may move forward for
approval, as noted by Staff, in accordance with our recently adopted rules in the SSt3
Rules Case, the Companies must fz7e for approval of their corporate separation plan

within 60 days after the rules become effective.

90

31

In re Columbus Soutkne Pourer Company and Ohio Pawa Crmtpmny, Case No. 04-169-ELrL3NC, Opinion mtd

Order at 35 Qanuary 26,2005).
In the Matter of the Adoption of Rules for Stondm'd 8erviee Offer, Corporak Separatiott, Reaaonabk

Arrangements, and 7Yansrnission Rrdas for Electric Uhlities Purstwnt to Sections 4928.14. 492B.I7, and

4905.31, Rewsed Code, as amended by Amended Subs6tute Senate Br?f No. 22I, Case No. 08-777EL-ORD,
Faiding and Order (Sep(amber 17, 2408), and Entxy on Rehearing {February 11, 20D9) (3SO Rulcs Ca.se).

000000097



08-917-EL-SSO and 08-918-EL-SSO -51-

I

2. Transfer of Generating Assets

The Companies reqnest authorization for CSP to sell or transfer two recently
acquired generating facilities (Waterford Energy Center and the Darby Etectric
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the current rates) (Cos.
Ex. 2-A at 42; Cos. Ex. 2-E at 20). CSP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2005, which has a generating capacity
of 821 MW (Cos. App. at 14). On April 25, 2007, CSP pumhased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 480 MW and a summer capacity of approximately 450 MW (ld.). Although
AEP-Ohio is requesting autthority to transfer these generating assets pursuant to Section
4928.17(E), Revised Code, CSP has no immediate plans to seil or trans€er the generating
facilfties. If AEPAhio obtains authorization to sell these generatamg assets through this
proceeding, AEP-Ohio will notify the Commission prior to any such transaction (Id. at

15).

Through its app[ication, the Companies also notify the Comaiission of their

contractual entittements/arran.gements to the output from the Ohio Valley Electric
Corporation generating facilities and the Lawrenceburg Genet'ation Station that the
Companies intend to sell or transfer in the future, but argue that any sale or transfer of
those entittements do not require Commission authorization because the entitlements do
not represent generating assets wholly or partly owned by the Companies pursuant ta

Section 4928.17(E), Revised Code (Id.).

The Companies argue that, if the Com-dwion does not grant authorization to

transfer these plants or entitlements, ttm any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos. Ex. 2-E at 20-21). AEP-Ohio states that this rate

recovery would include approximately $50 a ►illion of carrying costs and expenses related

to the Waterford Energy Center and the Darby Electric Generating Station annually, and

$70 million annually for the contract entitlements (Id.).

Staff witness Buckley testified that, while Staff does not necessarily disagree with
the proposal to transfer the Waterford Energy Center and the Darby Electric Generating
Station facilities, Staff believes that the transfers could have a potential financial and
policy impact at the time of the transfer (Staff Ex. 7 at 3). Thus, Staff recortune.nded that
the Companies file a separation application, in accordance with the Commission s SSO
rules, at the time that the transfer will occur (Id.). Several other parties agree that, in the
absence of a current plan to setl or transfer, the Co*n**iission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4925.17(E), Revised Code, at the time of the actual sale or trand'er
(OCEA Br. at 100; IEU Br. at 26-27; OEG Br. at 16).

The Commission agrees with Staff and the intervenors that the request to transfer
the Waterford Energy Center and the Darby Electric Generating Station facilities, as well

as any contractual entitlements/arrangements to the output of certain faciiities, is
premature. AEP-Ohio should file a separate application, in accordance with the
Commission s rules, at the time that it wishes to setl or transfer these generation facilities.
The Commission, however, recognizes that these generating assets have not and are not
included in rate base and, thus, the Companies cannot coIIect any expenses related
thereto, even if the facilities or contractual outputs have been used for the benefit of Ohio
customers. If the Commission is going to require that the electric utilities retain these

generating assets, then the Cominission should also allow the Companies to recover Ohio
customers` jurisdictional share of any costs associated with maintaming and operating
such facilities. Accordingly, we find that while the Companies still own the generating
facilities, they should be allowed to obtain recovery for the Ohio customera' jurisdictional
share of any costs associated therewith. Thus, we believe that any expense related to
these generating facilities and contract entitlements that are not recovered in the FAC
shall be recoverable in the non-FAC portion of the generation rate as proposed by the
Companies. The Commission, therefore, directs AEP-Ohio to modify its ESP consistent

with our determination herein.

B. Possible Early Plant Closures

The Companies include as a part of their application in these cases a request for

authority to establish a regulatory asset to defer any unanticipated net cost associated
with the early closure of a generating unit or units. The Companies assert that, during the
ESP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing to cost-effectively operate the generation unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App. at 18-19; Cos. Ex. 2-
A at 51-52). The Coinpanies request authorlty to inclnde net early closure cost in Account
182.3, Other Regulatory Assets. In the event of an unanticipated shut down, the
CompanPes state they will timely file a request with the Commission for recavery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App. at 18-19; Cos. Ex 6 at 25-26). The Companies also request authority to come
before the Commission to determine the appropriate treatment for accelerated
depreciation and other net early closure costs in the event that the Companies find it
necessary to close a generation plant earlier that otherwise expected (earlier than

anticipated shut down) (Cos. Ex. 6 at 28).
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OCEA posits that the Companies' request for accounting treatment for early plant
closure is wrong and should be rejected. OCEA reasons that the plant was induded in

rate base under traditional ratemaking regulation to give the Companies the opportunity
to earn a return on the investment and the Cotnpanies accepted the risk that the plant
might not be fully depreciated when it was removed from service. OCEA asserts it is not

appropriate to guarantee the Companies recovery of their investment If the Commission
deternunes to allow the Companies to establish the requested accounting treatment,
OCEA asks that the Commission adopt the Staff's "offset" recommendation (OCEA Br. at

102).

Staff argues that the value of the generation fleet was determined in the
Companies' ETP cases,32 wherein, pursuant to the stipulation, AEP-Ohio agreed not to
impose any lost generation cost on switching customers during the market development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies fleet was not stranded. Accordingly, Staff opposes the Companies`
requests to impose on customers the cost or risk of uneconomic plants without accounting
for the offset of the positive economic value of the rest of the Companies generation

plants (Staff Ex.1 at 8).

Based on the record in this proceeding, the Commission is not convinced that it is
appropriate to approve the Companies` request for recovery of net cost associated with an
unanticipated shut down. Despite the arguments of the Companies to the contrary, we
are persuaded by the arguments of the Staff that there may be offsetting positive value
associated with the Companies generation fleet. Accordingly, while we will grant the
Companies the authority to establish the accounting mechanism to separate net early
closure cost, the Companies must file an application before the Commission for recovery
of such costs. Accordingly, this aspect of the Companies' ESP application is denied. As to
the Companies' request for authority to file with the Commission to determiue the
appropriate treatment associated with an earlier-than-anlicipated shut down, the
Commission finds this aspect of the application to be reasonable and, accordingly, the

request should be granted.

C. PIM Demand Response Programs

Through the ESP, the Companies propose to revise certain tariff provisions to

prohibit customers receiving SSO from participating in the demand response programs

offered by PJM, either directly or indirectly through a third-party- Under the PJIVi
programs retail customers can receive payment for being available to curtail even if the

32 In the Matfer of the Applications of Columbus Souzherx Paa er comymey ana Ohio Power Cmnprmq,(urApprovW

of 77rar Etectrir Transitinn Ptans and for Recerpt uf Transftiott Reaenues. Case Nos. 99-1729-E3-STP and 99-

173o-EIrEIP, Opindon and Order at 15-18 (September 2$, 2000).
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customer's service is not actually curtailed. AEP-Ohio argues that allowing its retail
customers receiving SSO to also participate in PJM demand response programs is a no-
win situation for AEP-Ohio and its other customers and inconsistent with the
requirements of SB 221. The Companies contend that PJM demand response programs
are intended to ensure the proper price signal to wholesale customers, not to address
retail rate issues (Cos. Ex. 1 at 5-7). AEP-Ohio argues that retail customers should
participate through AEP-Ohio-sponsored and Commission-approved programs. The
Companies contend that FERC has granted state ccm,**+:ssions, or- more precise3y, the
"relevant eleciric retail regulatory authority," the authority to preclude retail eastorzner
participation in wholesale demand response programs. Wholesale Campehtum in Regions

with Organized Etectric 114urkets (Docket Nos. RM07-19-000 and AD07-7-000), 125 FERC

61,071 at 18 CFR Part 35 (October 17, 2008) (Final Rule) (Cos. Br. at 119)

AEP-Ohio notes that it has consistently challenged retail custoxners' ability to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail participants should not be
surprised by the Companies` position in this proceeding (Tr. VoL IX at 212). AEP-Ohio
argues that Ohio businesses participatirig in PJM's demand response programs have not
invested their own capital or assets, taken any financial risk, or added any value to the
services for which they are being compensated through PJM The Companies assert, as
stated by Staff witness 3chec14 that the PJM demand response programs cost AEP-Ohio's
other customers as the load of such P)M program participants continues to count toward
the Companies Fixed Resource Requirements (FRR) option and such cost is reflected in
AEP-Ohio's retail rates (Tr. Vol. VIII at 165-166). Further, the PJM program
participant/customer's ability to interrupt is of no use to AEP-Ohio, as the Companies
claim that PJM's curtailment request is based on PjM's zonal load and not AEP-Ohfo's

peak load (Cos. Br. at 122-123).

The Companies reason that SB 221 includes a process whereby mercanlile
customer-sited resources can be committed to the utility to comply with the peak demand
reduction benchmarks as set forth in Section 4928.66(A)(2)(d), Revised Code. Further,
AEP-Ohio argues that it is unclear how the interrnptible capacity of a customer
participating in PJM's demand response program can count toward the Compans`es'
benchmarks without being under the control of the Companies and "designed tv achieve"
peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the P)M demand response program is allowed, PjM will be in direct
competition with the electric distribution companies efforts to comply with energy
effi.eiency and peak demand reducfion benchmarks and thus, render the mercantile
customer commitment provisions largely ineffective. For these reasons, AEP-Ohio states
that it should incorporate participation in PJM's demand response programs through
AEP-0hio and AEP-Ohio would then be in a position to pass some of the economic
benefits associated with participation in PjM programs on to retail customers through
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complementary retail tariff programs and to pursue mercantrle customer-sited
arrangements to achieve benchmark compliaru:e, thus allowing the Companies to avoid

duplicate supply costs (Cos. Br. at 124-126).

This aspect of the Companies ESP proposal is opposed by Integrys, OMA,
Commercial Group, OEG, and IEU. Most of the intervenors contend that AEP-Ohio, in
essence, considers retail customer participation in PJM programs the reselling of power
provided to them by AEP-0hio. Integrys makes the mAst comprehensive argumeats
opposing AEP-Ohio's request for approval to prohibit customer participation in the PJM
demand response programs. Integrys argues that 18 CF.R. 35.28(g) only permits this
Commission to prohibit a retail customer's participation in demand response programs at
the wholesale level through law or regulation. Section 18 C.F.R. 35.28(g) states:

Each Commission-approved independent system operator and regional
transmission organization nusst permit a qualified aggregator of retaz7
customers to bid demand response on behalf of retail customers directiy
into the Commission-approved independent system operator's or regiaaml
transmission organization's organized markets, unless the laws and

regu2atim:s of the reTeaant electric retuzl regulatary autlwritiJ expressdy do not

permit a retail customer to participate. [Emphasis added.l

Thus, Integrys reasons that a ban on participation in wholesale demand response
programs through t1EP-C}hio s tariff is not equivalent to an act of the General Assembly

or rule of the Comm,'ssion. Accordingly, Integrys reasons that any attempt by the

Commission to prohibit pariicipation in this proceeding is beyond the authority granted
by FERC and will be preempted. Further, Integrys and Constellation argue that AEP-
Ohio has failed to state under wlsat authority the Conunission could bar customer
participation in PJIvI's demand response and reliability programs. Constellation and
Integrys posit that it is not in the public interest for the Commission to approve the
prohibition from participation in such programs (Constellation Br. at 20-23; Constellation

Ex. 2 at 18; Integrys Ex. 2 at 15; Integrys Br, at 2).

Even if the Commission concludes that it has the authority to grant AEP-Ohio s

request to revise the tariff as reques6ed, Inbegrys asserts that the Compa.nies have not met

their burden to justify prohibiting participation in PJM demand response programs.
lntegrys asserts that the request is not properly a part of the ESP applications and should
have been part of an application not for an increase in rates pursuant to Section 4909.18,
Revised Code. Nonetheless, Integrys concludes that under Section 4928.143 or'5ection
4909.18, Revised Code, the burden of proof is on the electric utility company to show that

its proposal is just and reasonable.
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The Companies, according to Integrys and the Commercial Group, have Wed to
present any demonstration that the Companies' programs are more beneficial to
customers than the PJM programs. On the other hand, Integrys asserts that the PjM

programs are more favorable to customers than the programs offered by AEP-Ohio as to
notification, the number of curtailments per year, the hours of curtailments, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-12;
Commercial Group Br. at 9). In addition, certain interveners note, and the Companies
agree, that PJM has not curtailed any customers since AEP-Ohio joined PJM (Tr. Vol. IX at
48). Furthermore, the intervenors contend that participation in the demand response
programs provides improved grid reliability and improved efficiency of the market due

to competition (Integrys Ex. 2 at 8).

In6egrys also notes that the Ohio customers receive significant financial benefits
from load serving entities beyond Ohio (Tr. Vol. IX at 52 5Z,118). Integrys argues that
AEP-Ohio wishes to ban customer participation in wholesale demand response programs
to facilitate the increase in OSS of capacity to the benefit of the Companies' shareholders.
Integrys reasons that because AEP-Ohio can count load enrolled in its interruptcble
service offerings as a part of the PJM ILR demand response program, the Companies will
receive credit against its FRR commitment. The Companies, according to Integrys, hope
that additional load will come from the customers currently partici.pating in PJM's
demand respoxtse programs in Ohio (Tr. Vol. IX at 53-58; Integrys Br. at 20-22). Integrys
proposes, as an alternative to prohibiting customer participation in wholesale demand
response programs, that the Commission count participation in the programs towards
AEP-Ohio's peak demand reduction goals in accordance with the requirements of Section
4928.66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response programs, or the electric services company could be required

to register the conunitted load with the Commission. '.

Furthermore, Integrys reasons that the Commission can not retroactively interfere
with existing contracts between customers and the customef s electric service provider in
relation to the commitment contracts with PJNL With that in mind and if the Commissi.on
decides to grant AEP-Ohio s request to prolulrlt partudpation in wholesale demand
response programs, Integrys requests that customers currently committed to participate
in PJM programs for the 2008-2009 pluuvng period and the 2009-2010 planning period be
permitted to honor their comrnitments (Integrys Br. at 27-28).

Itttegrys argues that the Companies' claim that taking SSO and participating in a
wholesale demand response program is a resale of power and a violation of the terms and
conditions of their tariffs is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customer's cansumption of energy upon a

caIl from the regional transmi.ssion operator (in this case, PJM). The customer is not
purchasing energy from AEP-Ohio, so any ene'gy purchased by AEP-Qhio can be
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transferred to another purcliaser. Thus, Integrys asserts that AEP-Ohio s argument
regarding participation in a wholesale demand response program is fution and not based.
an FERC's interpretation of participation in such programs. Finally, Integrys contends
that AEP-Ohio's proposal is a violation of Section 4928.40(D), Revised Code, as such
prohibits electric utilities from prohibiting the resaie of electric generation service.

The Commercial Group asserts, that because AEP-Ohio has not performed any
studies or analyses, the Companies' assertion that wholesale demands response prograins
must be different from a demand response program offered by AEP-Ohio is unsuppOTted
by the record (Tr. Vol. IX at 47). The Commercial Group requests that the Companies be
directed to design energy efficiency and demand response programs that incorporate all

available programs (Commercial Group at Br. 9).

OEG argues that, to the extent there are real benefits to the Companies as weIl as to

their retail customers in the form of improved grid reliability, AEP-Ohio shotild be
required to offer PjM demand response programs to its large industrial customers by WaY

of a tariff rider or fluough a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies currently use the capabilities of their interruptible customers to assist the
Companies in satisfying their generation capacity req„i*eme*+ts to PJM. According to
IELT, SB 221 gives mercantile custo7ners the option of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies' portfolio

(IEU Ex. l at 12).

Constellation argues that AII'-Ohio's proposal violates Section 4928.20, Revised
Code, and the clear intent of SB 221. Further, Consteltation argues that approving AEP-
Ohio's request to prohibit Ohio businesses from conservation programs during this
period of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses` must compete are able to participate in the PJM programs.
As such, consistent with the Commissiori s decision in Duke's ESP case (Case No. 08-920-
EL-SSO, et al.), Constellation encourages the C.onmvssion to reject AEP-0hio s request to
prohibit SSO customers from pa.rticipating in PTM demand response programs and give
Ohio s business customers all available opportunities to reduce demand conserve energy,
and invest in conservation equipment (ConsteIIation Br. at 23). OMA supports the claims

of Constellation (OMA Br. at 10).

First, we wfll address the claims regarding the ComIIUssion`s authority, or as
claimed by Integrys, the lack of authority, for the Commiesion to determine whether or
not Ohio's retail customers are permitted to parkicipate in wholesale deatand response
programs. The Cm+*msKon finds that the General Assembly has vested the C^m**+*asion
with broad authority to address the rate, charges, and service issues of C?kuo s public

utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Commission the entity to which FERC was referring in the Final Rule when it referred to
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the "relevant electric retail regulatory authority." We are not convinced by Integrys'
arguments that a specific act of the General Assembly is necessary to grant the
Comm;ss;on the authority to determine whether or not Ohio's retail customers are

permitted to participate in the RTd's demand response programs.

Next, the Commission acknowledges that the PJM programs offer benefits to
program participants. We are, however, concemed that the record indicates that PJM
demand response programs cost AEP-Ohio's other customers as the load of ABP-Ohio s
FRR and the cost of meeting that requirement is reflected in AEP-Ohio's retail rates.
Finally, we are not convinced, as ABP-Ohio argues that a customef s participation g ►

demand response prograrns is the resale of energy provided by AfiP-Ohio. For these
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to Ohio ratepayers to determine whether
this provision of the FSP will produce a significant net benefit to AEP-Ohio constuners.
The Conunission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which will be establ3shed pursuant to a subsequent entry. Although
we are not making a determination at this time as to the appropriateness of such a
provision, we direct AEP to modify its ESP to eliminate the provision that prohibits

participation in PJM demand response programms.

D. Integrated Gasification Combined Cycle lIGCC'}

In Case No. 05-376-ECrFJNC, the Coinnvssion concluded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the design,
construction, and operation of an IGCC generating plant where that plant fulfills AEP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies' application.33 Applications for rehearing of the
Commission's IGCC Order were timely filed and by entry on rehearing issued June 2B,
2006, the Commission denied each of the applications for rehearing (IGC'C Rehearing
Entry). Further, the IGCC Rehearing Entry conditioned the Commission s approval of the
application, stating that (a) all Phase I costs would be subject to subsequent audit(s) to
determine whether such expenditures were reasonable and prudently incurred to
construct the proposed IGCC facility; and (b) if the proposed IGCC facility was not
constructed and in operation within five years after the date of the entry on rehearing, a11
Phase I charges collected must be refunded to Ohio ratepayers with interest.

In this FSP proceeding, AEP-Ohio witness Baker testified that, although the
Companies have not abandoned their interest in constructing and operating an IC'̂ CC

facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construction
and operation of an IGCC facility. As AEP-Ohio interprets SB 221, the Companies may be

33 in re Co[umtrus Southern Paurer Cnmpmty and Qhro Pmui!r Compmy, Case No. 05-376-EL-UNC, Op'viion and

Order (Apri110, 2006) (IGCC Order).
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required to remain fn an ESP to assure an opportunity for cest recovery for an IGCC
facility; the construction work in process (CWIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the limit on CWIP as
a percentage of total rate base which the witness contends causes particular uncertainties
since the concept of a generation rate base has no applicabdity under SB 221% and the

effect of "mirror CWIP" (Cos. Ex. 2-A at 52-56). The Companies assert that not onIy are
these barriers to the construction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and clean coal technqiogy,
such as an IGCC. FinaTly, the Companfes witness notes that, since the tme the
Companies proposed the IGCC facility, CSP has acquired additional generating capacity.
According to Company witness Baker, the Companies hope to work with the Governor's
administration, the General Assembly, and other interested parties to enact legislation
that will make an IGCC facility in Meigs County a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the existing requirement that electric
utilities must satisfy to earn a return on CWIP and, since the Companies do not ask for the
Commission to make any determination in this proceeding or at any definite time in the
future as to the IGCC facility, the Commission should take no action on this issue (OCEA

Br. at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Commission s IGCC Order, for further proceedings and, accordingly, the matter is

currently pending before the Commission. Further, as OCEA asserts, there does not
appear to be any request from the Companfes as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rule, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding. We will address the matter as part of the

pending IGCC proceeding.

E. Alternate Feed Service

As part of the ESP, the Companies propose a new altemate feed service (APS)
schedule. For customers who desire a higher level of reliability, a second distributim
feed, in addition to the customer's basic service, will be offered. Existing AEP-Ohio
customers that are currently paying for AFS wiIl continue to receive the service at the
same cost under the proposed tarifE. Existing customers who have APS and are not
paying for the service will continue to receive such service until AII'-Ohio upgrades or
otherwise makes a new investment in the fac9lities that provide AFS to that costomer. At
such time, the customer will have 6 months to decide to discontinue AFS, take partial
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos. Ex. 1 at 8). While OHA supports the implementation of an AFS achedule
offerin.g with dearly defined terms and conditions, OHA takes issue with two aspects of
the AFS proposaL OFiA witness Solganick testified that it is his understanding that the
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customer will have six months after the customer is notified by the company to make a
decision (OHA Ex. 4 at 15). However, OHA witness Solganitk advocated that six mor+ths
was insufficient because critical-use customers, like hospitals, require more lead time to
evaluate their electric supply infrastructure and needs (Id.). As such, he argued that 24
months would be more appropriate for plarming purposes (Id.). Moreover, OHA argued
that, because this issue involves the overall management and cost of operating AEP-
Ohio s distribution system, the Commission should defer consideration of the proposed
AFS until AEP-Ohio's next distribution rate case where there will be a more deh'berate
treatment of the issue as opposed to this 150-day proceeding (OHA Br. at 23). OHA
believes that a distribution rate proceeding would better ensure that the underlying rate
structure for AFS is correct, similar to the argument for deferring decision on other
distribution rate issues presented in this ESP proceeding (Id.). Staff and IEU alsn agree
that the issue should be addressed in a distn'bution rate case (Staff Ex.1 at 4; IEU Ex. 10 at
11). However, IEU further recommends that the Commission deny the Companies .
request because it is not based on prudently incurred costs (IfiU Br. at 25-26).

The Companies retort that, while they may have some flexibility as to the notice
provided customers, such notice is limited by the Companies' planning h.orizon for
distribution facilities and the lead time requ4red to complete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Compazties reason that, while more than 6
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circumstances, would not facilitate the construction of complex facSlities (Id.).
Nonetheless, the Companies stated tizat they will commit to 12 months notice to exisfing
AFS customers for the need to make an election of service (id.). However, the Companies
vehemently opposed deferring approval of their proposed AF9 schedule to some future
proceeding, stating that the proposed AFS tariff codifies existing practices currently being
addressed on a customer-by-customer contract addendum basis (Id.). Further, the
Companies argue that IEU has not presented any basis to support the implication that the
AFS schedule will recover imprudently incurred costs (Id. at 123). Thus, AEP-Ohio
contends there is no good reason to delay implementation of the AFS schedule with the
understanding that the Companies wlIl provide up to 12 months notice to existtng

customers (Id. at 122-123).

As previously noted in this order in regards to other distribution rate issues, the
Commission believes that the establishment of various distribution riders and rates,
including the proposed new AFS schedule, is best reviewed in a distribution rate case

where all components of distribution rates are subject to review.

F. Net EnerU Me ' Service

The Companies ESP application includes several tariff revfsions. More

specificaUy, the Companies propose toeliininate the one percent Iimitation on the tvEal

rated generation capacity for customer-generators on the Companies` Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NE1VfS-H). The Companies note that, at the time the FSl' appiication was filed, they had
filed a proposed tariff modification to the NEMS and Minimum Requirements for
Distribution System Interconnection and Standby Service in Case No. 05-1500-EL.-COI.34
The Companies state that upon approval of the mod'iCications filed in 05-1500, the
approved modifications will be incorporated into the tarif#s filed in the ESP case (Cos. Ex.

1 at 8-9).

OHA identifies two issues with the Companies' proposed NF.MS-H schedule.
First, OHA asserts the conditions of service are unduly restrictive to the extent that
NEMS-H requires the hospital customer-generator's facility must be owned and operated
by the customer and located on the cvstomer-generator's premises. OHA asserts that this
requirement prevents hospitals from bene.fiting from economies of scale by utilizing the
expertise of distributed generation or cogeneration companies, centralized operation and
maintenance of such facilities, and shared expertise and ezpenses. Further, OHA asserts
that the requirement that the facility be located on the hospita)'s premises is a barrier
because space limitations and legal and/or financing requirements may suggest that a
generation facility be located on property not owned by the hospital. OHA argues that
the Companies do not cite any regulatory, operational, financiat, or other reason why the
ownership requirement is necessary. Therefore, OHA requests that the Couuni.ssian
delete this condition of service and require only that the hospital contract for service and
comply with the Companies' interconnection requirements (OHA Ex. 4 at 8-20).

AEI'-Ohio responds that the requirement that the generation facitity be on-site and
owned and operated by the customer is a provision of the currently effective NEk'I9
schedule. Further, the Companies argue that economies of scale may be accomplished
with multiple hospitals contracting with a third-party to operate and maintain the
generation facilities of each hospitaL Further, AEP-Ohio argues that there is no support
for the claim that efficiencies can not be had if the hospital, rather than a tbirci-party
developer, is the ultimate owner of such facslities (Cos. Br. at 128). As to OHA's
opposition to the requirement that the hospital own and operate the generation facility on
its premises, AEP-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and self-generator at Section
4928.02(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, OHA argues that the payment for net deliveries of energy should include
credits for transmission costs that are avoided and energy losses on the subtransmission
and distribution systems that are avoided or reduced. Further, OHA requests that such
payments for net deYiveries should be made monthly without a requirement for the

34 rtt the Maetcr of the AM&atran of 9rc Catt,r¢mion's xenre® m nroafsimu of He Feaeral Emetgq Parcy Act of

2005 Regardfn.g Net MeEering, Smmf Mettrsug, Deenrutd Respaase, Cogtnera6mt, and Power Prodactiaa, Case

No. 05-1500-ELL'OI (05-1500).
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customer-generator to request any net payment. The Companies propose to make such

payntent annually upon the customer's request (OHA Ex. 4 at 11-12). The Companies
assert that OHA assumes that the customer-generatorfs activities wiII reduce
transmission, subtransmission, and distribution line losses and there is no support for
OHA's contention. Further, AEP-Ohio argues that annual payment is in complian.ce with
Rule 4901:1-10-28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual payment requi+rment is in compliance with

the Commissiori s rule (Tr. Vol. X at 118-119).

Staff submits that the Companies proposed NEMS-H tariff is premature given that
requirements for hospital net metering are currently pending rehearing before the
Comnussion in the 06-653 Case_ Thus, Staff proposes, and OHA supports, that the
Companies withdraw their proposed NEM.S-H and refile the tariff once the new
requirements are effective or with the Companies( next base rate proceeding, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9). AEP-Ohio argues'that the status of the
06-653 Case should not postpone the implementation of one of the objectives of SB 221
and notes that, if the final requirements adopted in the 06-653 Case impact the
Companies' NEMS-H, the adopted requirements can be incorporated into the NEMS-H

schedule at that time.

As the Commission is in the process of deternzining the net energy meter service
requirements pursuant to SB 221 in the 06-653 Case, the Commission finds AEP-Ohio's
revisions to its net energy metering service schedules premature. Therefore, the
Commission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirements adopted by the
Commission in the 06-653 Case or with the Companies' next base rate proceeding.

G. Green Prictne and Renewable Energy Credit Purchase Proezams

OCEA proposes that the Commission order AEP-Ohio to continue, with the input
of the DSM collaborative, the Companies' Green FYicing Program and to require the '
Contpanies to develop a separate residential and small commercial net-metering cnst'omer
renewable energy credit (REC) purchese program. OCC witness Gonzalez recommended
a rnarket-based pricin.g for RECs. On brief, OCEA proposes an Ohio mandatory market
based rate for in-state solar electric application and a different rate for in-state wind and
other renewable resources. OCEA asserts that the programa will assist custoiners with
the cost of owning and using renewable energy and assist the Companies in meeting the
renewable energy requirements (OCC Ex. 5 at 10-11; Tr. Vol. I'V at 232-234; OCEA Br. at

97-98).
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The Companies argue that, pursuant to the stipulation agreement approved by the
Commission in Case No. 06-1153-EL-UNC,35 the Green Pricing Program expired
December 31, 2008. Further, the Companies note that the Commission approved the
expiration of the Green Pricing Program by the Finding and Order issued in Case No. 08-
1302-EL-ATA.36 However, the Companies state that they intend to offer a new green
tariff option during the FSP term (Cos. Ex. 3 at 13). Accordingly, the Companies request
that the Commission OCEA's request to detail or adopt a new green tariff option at this
time. In regards to OCEA's REC proposal, the Companies assert that the prescriptive
piicing recommendation presented on brief is at odds with the testimony of OCCs
witness. Further, the Companies note that OCC's witness acknowledged the
administrative and cost-effective issues associated with the proposal. Thus, the
Companies note that, as OCCs witness acknowledged, the proposal requires further

stu(iy before being implemented.

While the Commission believas there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and benefits to
implementing such programs as soon as practicable, we decline to order the Companies
to initiate such programs as part of this ESP proceeding, as it is not necessary that these
optional requests be pursued by the Companies at flvs time. Accordingly, we find that it
is unnecessary to modify AEP-Ohio s ESP to include any green pricing and REC
programs, and we derline to do such modification at this time.

I-L Gavin Scrubber Lease

The Companies note that in the Gavin Scrubber Case3T the Commission

authorized OP to enter into a lease agreement with J1VIG Funding, L.P. UMG) for a

scrubber f solid waste disposal facilities (scrubber) at the Gavin Power Plant. Under the
terms of the lease agreement, the agreement may not be cancelled for the initial 15-year
term After the initial 15-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an additional 19 years. OP entered into the lease on
January 25, 1995. Therefore, the initial lease period ends in 2010, and at that time, OP will
have the option of renewing the Gavin scrubber lease for an additional 19 years, uniit
2029. On April 4, 2008, OP filed an application for authority to assume the obligations of
JMG and restructure the financing for certain JMG obligations in the OP attd JMG case.38
In the OP and JMG case, the Commission approved OP's request subject to two
conditions: OP must seek Commission approval to exercise the option to purchase the

35 In re Columbus Soutlwrtt Pacoes Company and Ohio Pourer Compatty, Cese No. 06r1153-EGUNC (May 2,

2()07).
36 In re Cotumbas Snuthern Poule► Company asd O)io Parcer Company, Case No. 0&13D2-E[rATA

(December 19, 24D6).
37 In re Ohio Pwcer Compnny, Case No. 9379:i-EIrAL4, Opi[uon and Order (Deoember 9,1993).

38 In re Qlao Power Crnrspiuny, Case No. D8-498-EL-AIS, Fmtiing and Oi'det (jute `f. 2<IDS}.
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Gavin scrubbers or terminate the lease agreement, and OP must provide the C.ommission
with details of how the company intends to incorporate the project into its FsSP (Cos. Ex.

2-A at 56-58).

As part of the Companies' ESP application, OF requests auduyrity to retum to the
Commission to recover any ina.'eased costs associated with the Gavin lease (Cos. Ex. 2-A

at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been

made because the market value of the scrubbers and the analysis to determine the least

cost option is not available at tlus time.

The Commission recognizes that additional information is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
believe that AEP-Ohio should be permitted to f>7e an application to request recogni#ion of

the Gavin lease at the time that it makes its decision as to purchasing or terminatmg the

lease. Once the Companies have made fheeir eteckion, they should conduct a cost benefit
analysis and file it with the Commission prior to seeking recovery of any incremental

costs associated with the Gavin scrubber lease.

1. Section V.E(Interim Planl

The Companies assert that this provision is part of the total ESP package and
should be adopted. The Companies requested that the Commission authorize a rider to
collect the difference between the ESP approved rates and the rates under the Companies'
current 850 for the length of time between the end of the December 2008 billing month

and the effective date of the new E5P rates.

We find 5eciion I.E of the proposed E5P to be moot with this opinion and order.
The Commission issued finding and orders on December 19, 2008, and February 25,2009,
interpreting the statutory provision in Section 4928.14(C)(1), Revised Code, and
approving rates for an interim period until such time as the Commission issues its order
on AF.P's proposed E5P.39 Those rates have been in effect with the ftrst billing cycle in
January 2009. Consistent with Section 4928.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a aSO established in
accordance with Section 4928.142 or 4928143, Revised Code, and given t.hat AEP-0hio s
proposed ESP term begins on January 1, 2009, and continues through December 31, 2011,
we are authorizing the approval of AEP's ESP, as modified herein, effective January 1,
2009. However, any revenues collected from customers during the interim period must
be recognized and offset by the new rates and charges approved by this opinion and

order_

39 In n Cohtmbus Southern Pw er Compmty mtd. Ohia Power Cmnpmry, Case No. 081302 EI.ATA, Fmd'mg

and Order at 2-3 (December 19, 20dB) and Fmd'mg and Order at 2(Febn^ 25, 2DR9).
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VII. SIGNIFICANTLY EXCF56IVE EAR.NNGS TEST (SM

Section 4928.143(F), Revised Code, requires that, at the end of each year of the E5P,
the Commission shall consider if any adjustmerNs provided for in the ESP:

...resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution
utility is sigcuficantly in excess of the return on common equity
that was earned during the same period by publicty traded
compani.es, including utilities, that face comparable business
and financial risk, with such adjustrnents for capitgl structure

as may be appropriate.

AEP-Ohio's proposed. ESP SEET process may be s***Y*marize9 as follows: The book
measure of eamings for CSP and OF is determined by calculating net income divided by
beginning book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for AEP-Ohio is mare meaningful since
CSp and OP are supported by AEP Corporation. To develop a comparable risk peer
group, including public utilities, with similar business and financial risk, AEP-Ohio's
process includes evaluating aII publicly traded U.S. firtns. By using data from both Value
Line and Compustat, AEP-Ohio applies the standard decile portfolio technique, to divide
the firms into 10 different business risk groups and 10 different financial risk groups
(lowest to highest). AEP-Ohio would then select the cell which includes AEP
Corporation. To account for the fact that the business and .ffnancial risks of CSP and OP
may differ from AEP Corporation, this aspect of the process is repeated for CS? and OP
and taken into consideration in determining whether CSP's or OP's ROEs are excessive.
The ESP evaluates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the financial risk by evaluatin.g the book equity ratio. The Companies
assert that the book equity ratio is more stable front year to year and, therefore, is
considered by fixed-income investors and credit rating agencies. The PSP utilized two
standard deviations (which is equivalent to the traditional 95 percent confidence level)
about the mean ROEs of the comparable risk peer group and the utility peer group to
determine the starting point for which CSP's or OP's ROE may be considered excessive
(Cos. Ex. 5 at 13-42). Finally, AEP-Ohio advocates that the earaings for each year the
SEET is applied should be adjusted to exclude the margins associated with OSS and
accounting Parnmgs for fuel adjustment clause deferrals for which the Companies wiA not
have coItected revenues (Cos. Ex. 2-A at 37-38; Cos. Ex. 6 at 16-17; Cos. Ex. 2 at 3940).

OCC, OEG, and the Commercial Group each take issue with the development of
the comparable firms and the threshold of significantly excessive earnings. Kroger and
OCEA argue that the Com.panies' statistical process for determining when CSP and OP
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ttave earned significantly excessive earnings improperly shifts the burden of proof set
forth in the statute from the company to other parties.

OCC witness Woolridge developed a proxy group of electric utffiiies to establish
the business and finaneial risk indicators, then uses Value Line to develop a data base of
companies with business and financial risk indicators within the range of the electrie
utility proxy group. Woolridge suggests computing the benchmark ROB for the
comparable companies and adjusting the benchmark ROE for the capital structure of
Ohio's electric utility companies and adjusting the benchmark by the EEKC 150 basis
points ROE adder to determine significantly excessive earnings (OCC Ex. 2 at 5-6, 20).
AEP-Ohio argues that OCCs process is contrary to the language and spirit of Section
4928.145(F), Revised Code, as the statute requires the comparable firms include non-
utility firms. The SEET proposed by OCC witruss Woolridge results in the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a method to establish the comparable group of firms by utilizing the
entire list of publicly traded electric utilities in Value Line's Aatafile,M and one group of
non-utility firms. The comparrable non•utility group is composed of Companies' with
gross plant to revenne between 1.2 and 5.0, gross plant in excess of $1 billion and
companies for which Value Line has a beta (OEG Ex. 4 at 4-6). OEG then calculates the
di.fference in the average beta of electric utility group and the non-utility group and adjust
it by the average historical risk premium for the period 1926 to 2008, which equals 7.0
percent to determine the adjustment to account for the red.uced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned return of 14.14 percent yields a risk-adjusted return of 12.82 percent. OBG
then applies an adjusfinent to recognize the financial risk differences of AEP-Obio to the
utility and non-utility comparison groups. F'inally, to determine the level at which
earnings are "significantly excessive," OEG suggests an adder of the 200 basis points to
encourage investments (OEG Ex. 4 at 7-9). OEG argues that the use of statistical
confidence ranges as proposed by AEP-0hio would severely limit any finding of
excessive earnings as a two-tailed 95 percent confidenee interval would mean that only
2_5 percent of all observations of all the sample company groups would be deemed to
have excessive earnings. FurHler, OEG argues that as a statistical analysis the AEP-Ohio-
proposed method eliminates most, if not all, of the Commiccion s flexibility to adjust to
economic cineumstances and determine whether the utility company's earnirtgs are
significantly excessive (OEG Ex. 4 at 9-10).

A8P-Ohfo contends that OEG's SEET method fails to comply with the statutory
requirements for the SEEf, fails to control for financial risk of the comparable sample
groups, fails to account for business risk and will, like the process proposed by QCC,

40 OEG would eliminate one company with a significant negative retum am equity for 2007.
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produce the same comparable non-utility and utility group for each of the Ohio electric

utilities (Cos. Ex. 5-A at 8-9).

The Coinmercial Group asserts that AEP-0hio's proposed SEET metltadology wi11
produce volatile earned return on equity thresholds and, therefore, does not meet the
primary obaecLive of an ESP' wb.ich is to stabilize rates and support the economic
development of the state. Further, AEP-Ohio s SEET method, according to the
Commercial Group, fails to compose a comparable proxy group with business risk similaz'
to CSP and aP, including unregulated nuclear subsidiaries and deregulated generation
subsidiaries, Thus, Commerrial Group recommends a comparable group consist of
publicly traded regulated utitity companies as detemuned by the Edison Electric Instit¢te
(EEl). Commercial Group witness Gorman notes that using EII's designated group of
regulated entities and Value Lines earned return on common equity shows that the
regulated companies had an average return on equity of approximately 9 percent for the
period 2005 through 2008. Witness Gorman contends that over the period 2005 through
2008 and projected over the next 3 to 5 years, approxirnately 85 percent of the eamed
return on equity observations for the designated regulated electric utility companies will

be at 12.5 percent return on equity or less. Therefore, Coma ►ercial Group recommends

that the SEET test be based on the Commissionapproved return on equity plus a spread
of 200 basis points. Commercial Group witness Gorman reasons that the average risk,
extreme risk and beta spread over AEP-Ohio's proxy group suggest that a 2 peroent/200
basis points is a conservative determination of the excessive earnings threshold

(Commercial Group Ex. l at 3, 12-17).

AEP..pt,io argues that the Commercial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of retum is a
forward-looking analysis and the SEET is retrospective. Thus, AEP-Ohio concludes that
this method does not address the tneasurement of financial and business risk (Cos. fix•

5-A at 9-10).

OCC opposes the exclusion of accounting earnings for fuel adjustatent clause
deferrals and the deduction of revenues associated withOSS, as OSS are not one-time
write-offs or non-recurring items (OCC Ex. 2 at 21). C7CC contends that revenues
associated with the deferrals are reporfied during the same period with the Companies
fuel-related expenses and to eliminate the deferrals, as AEP-Ohio proposes, would reduce
the revenues for the period without deducting for the underlying expense (OCC Reply Br.
69-70). Similarly, Kroger proposes that AEP-Ohio credit the fuel adjustment ctause for the
margin generated by OS5 and notes that AEP Corporation s West V'irginia and Virginia
electric distribution subsidiaries currently do so despite AEP-Ohio's assertion that such is

in violation of federal law (Kroger Ex. 1 at 9).
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Staff advocates a single SEET methodology for all electric distribution utilities as to
the selection of comparable firms and, further, proposes a workshop or technical
conference to develop the proces.s to determine the "comparable group eaznirtgs" for the
SEET. Staff witness Cahaan reasons that the SEET proposed by AEP-Ohio as a technical,
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also contends that the Companies' SEET proposal is based upon
a definition of significance whfch would create interrnal inconsistencies if applied to the
statute. Further, Staff believes the "zone of reasonable" earnings can be framed by a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues from OSS are excluded from SEET,
other adjustments would be required. Staff believes it would be unreasonable to
predetermine those other adjustments as this time. Thus, Staff proposes that this
proceeding determine the method of establishing the comparable group and specify the
basis points that wiIl be used to determine "significantEy excessive eaznings." Staff clairns
that under its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility's 10-K or FEi2C-1 and, if the electric utility's ROE
is less than that of the sum of the comparable group's ROE plus the adder, it wt7l be
presumed that the electric utility's Pa*r+i*+gs were not significantly excessive. Further,
Staff asserts that any party that wishes to cliallenge the presumption would be required to
demonstrate otherwise. If, however, the electric utility's earned ROE is greater than the
average of the comparable group plus the adder, the electric utility would be required to
demonstrate that its earnings are not significanfly excessive (Staff Ex.10 at 8, 16,19,21-24,

26-27; Staff Br. at 27).

OCEA, OMA, and the Commercial Group recommend that the comparable firm
process for the SEET be determined, as Staff proposes, as part of a workshop (OCEA Br. at
110; OMA Br. at 13; Commercial Group Br. at 9).

The Commission beIieves that the determination of the appropriate methodology
for the SEET is extremely important As evidenced by the extensive testimony in this case
concerning the test, there are many different views conceming what is amtended by the
statute and what methodology should be uiilized. However, as pointed out by several
parties, whatever the uliimate determination of what the methodalogy should be for the
best, the test itself will not be actually applied until 2010 and, as proposed by the
Companies, will not commence until August 2010, after Compustat inforutation is made
publicly available (Cos. Ex. 5 at 11-12). Therefore, consistent with our opinion and order
issued in the FirstEnergy ESP Case 41 the Commission agrees with Staff that it would be
wise to examine the methodology for the excessive earnings test set forth in the statute
within the framework of a workshop. This is consistent with the Commission's finding
that the goal of the workshop will be for Staff to develop a common methodology for the

41 In re Okio Fdison Company, The Cteaeland ETectric IItuminnting ConEpmiy, m+d the Tofedo Edison C4mpany,

Case No. 08-935-EL..SSO, Opinion and Order (December 19, 2908).
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excessive earnings test that should be adopted for all of the etectric utilities and then for
Staff to report back to the Commission on its findings. Despite AEP-Ohio's assertions that
FirstEnergy's FSP is no longer applicable since the FirstEnergy companies rejected the
modified ESP, the Commission finds that a common methodology for significantly
excessive earnings continues to be appropriate given that other ESP applications are
currently pending and, even under AII'-Ohfo's ESP application, the SEEt information is
not available until the July of the following year. Aocordirigly, the Commission finds that
Staff should convene a workshop consistent with this determination. However,
notwithstandfng the Conmmission s conclusion that a workshop process is the method by
which the SHET wiIl be developed, we recognize that AEP-Ohio must evaluate and
determine whether, to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to OS.SS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Companies' earnings as "signi.ficantly
excessive" in accordance with Section 4928.143(F), Revised Code, necessarily ezdudes

OrSr and deferrals, as well as the related expenses associated with the deferrals, consistent
with our decision regarding an offset to fuel costs for any 06S margins in Section III.A.1.b
of this order. The Comntission believes that deferrals should not have an impact on the
SEET until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEEf calculation, we
do not wish to discourage the efficient use of OP's generation facilities and, to the extent
that the Companies' eamings result from wholesale sources, they should not be

considered in the SEBT calculation.

VIII. MRO V. F5P

The Companies argue that "[t]he public interest is served if the ESP is more

favorable in the aggregate than the expected results of an ivIItO" (Cos. Br. at 15). The

Companies further argue that the state policy set forth in Section 4928.02(A), Revised

Code, is satisfied if the price for electric service, as part of the ESP as a whole, is more
favorable than the expected results of an MRO (Id.). The Comparties aver that not only is

the SSO proposed under the ESP more attractive than the SSO resulting fromam MRO,
other non-85O factors exist adding to the favorability of the ESP over the MRO (Cos. F.x.

2-A at 4, S; Cos. Ex. 3 at 14-19). Specifically, AEP calculated the market price competitive

benchmark for the expected cost of electricity supply for retail electric generation SSSO

customers in the Companies' service territories for the next three years as $88.15 per

MWH for C5P and $85.32 per MWH for OP for full requirements service (Cos. Ex. 2-A at

5). These competitive benchmark prices were calcnlated by AEP using market data from

the first five days of each of the first three quarters of 2008, and averaging the data (Id. at

15).

AEP-Ohio witaess Baker then compared the F5P-based SSO with the MRO-based

S90, analyzing the following componennt9: market prices for 2009 through 2011; the
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phase-in of the MRO over a period of time pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 percent; the full requirements pricing components of the •
states of Delaware and Maryland; PJM costs; incremental environmental costs, POLR
costs, and other non-market portions of an MRO-based SSQ (Cos. Ex. 2-A at 3-17). AEP-
Ohio witness Baker also considered nontiStO costs in the comparison, such as the
distribution-related costs of $150 miIlion for CSP and $133 million for OF (Id. at 16-17).
AEROhio concluded that the cost of the ESP is $1.2 billion and the cost of the IvIRO is $1.5

billion for CSP, while the cost of the ESP is $IA billion and the cost of the MRO is $1.7
billion for OP (Cos_ Ex. 2-B, Revised Exhibit JCB-2). Therefore, AEP-Ohio states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customers under the ESP
as compared to the MRO of $ 292 million for CSP and $262 million for OP (Id.; Cos. Br. at

135).

The Companies state that, in addition to the generation component, the ESP has
other elements that, when taken in the aggregate, make the ESP considerably more
favorable to customers than an MRO alternative (Cos. Fx_ 2-A at 17-18). AEP-Ohio
explains that the benefits in the ESP that are not available in an MRO, indude: a
shareholder-funded commitrnent focused on economic development and low-income
customer assistance progranis; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced disiribution reliability
initiatives (Cos. Ex. 2-A at 17-18; Cos. Ex. 3 at 16-18; Cos. Br. at 135-137).

The Campanies contend that once the Commission determines that the ESP is more
favorable in the aggregate, then the Commission is required to approve the ESP. If the
Commission determixes that the ESP is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP
application.

Staff states that, as a general principle, Staff believes that the Companies' proposed
FSP is more favorable than what would be expected under an MRO (Staff Br, at 2).
However, Staff explains thafi modifications to the proposed ESP are necessary to make the
ESP reasonable (Id.). With Staff's proposed adjustments to the ESP rates, Staff witness
Hess testified that the Companies' proposed ESP "results in very reasonable rates" (Staff
Ex. 1 at 10). Furthermore, Staff witness Hess demonstrated, utilizing Staff witness
Johnson's estimated market rates, that the ESP is more favorable in the aggregate as
compared to the expected results of an MRO (Staff Ex. 1-A, Revised Exhibit JEH-1; Staff

Br. at 26).

Several intervenors are critical of various components of AEF-OOhio's proposed EST'
and thus conclude that the ESP, as proposed., is not more favorable in the aggregate and
should be rejected or substantially modif'ied, or that AEi'--0hio has failed to meet its
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burden of proof under the statute that the proposed ESP, in the aggregate, is more
favorable than an MRO (OPAE Br. at 3, 22-23; OMA Br. at 3; Kroger Br. at 4; OHA Br. at
11; Cornmezcial Group Br. at 2-3; OEG Br. at 2-3; Constellation Br. at 16-18). More
specifically, OHA contends that the Commission must take into account all terms and
conditions of the proposed ESP, not just pricing (OHA Br. at 8-9). OHA further explains
that the Commission must weigh the totality of the circvmstances presented in the
proposed ESP with the totality of the expected results of an MRO (Id. at 9). OHA also
states that the proposed ESP fails to mitigate the harmfiil effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the ESP does not
provide benefits that make it more favorable than a simple MRO (ld. at 11). IEU asserts
that both the Companies' and StafYs comparison of the ESP to an MRO are flawed
because the comparisons fail ta reflect the projected costs of deferrals, aasu.ute the
maximum blending percentages allowed under 4928.142, Revised Code, and fail to
demonstrate the incrementat effects of the maximum blending percenta,ges on the FAC
costs (IEtT Br. at 33, citi.ng Cos. Ex. 2-A, Staff Ex.1, Exhil-tit TER-1, Tr. VoL XI at 78-82, and

Tr. Vol. XFII at 87-88).

OCEA disputes the Companies' comparison of the ESP to the MRO, stating that the
Companies have overstated the competitive benchmark prices (OCC Ex. 10 at 15; OCEA
Br. at 19-24). Based on data from the fourth quarter 2008, and taking in consideration
adjustments for load shaping and distribution losses, OCC calculates that the updated
competitive benrh,,,ark prices should be $73.94 for CSP and $71.07 for OP (OCC Ex.10 at
15-24). OCEA also questioned other underlying components of AEP wiiness Bakes's
comparison of the MRO to the ESP regarding the proposed E51', as well as the exclusion
of certain costs in the MRO calculation (Id. at 37-40). Nonetheless, OCEA ultimately
condudes that AEP's ESP, if appropriately modified, fs more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex. 10 at 39). Constellation also submits that the forwaid
market prices for energy have fallen significarttly since the Companies' filed their
application and submit4ed their supporting testimony (Constellation Ex- 2 at 16).

Contrary to the position taken by Constellation and OCEA,42 AEP-Ohio contends
that the market price analysis supplied in support of the ESP does not need to be updated
in order for the Commission to determine whether the E5P is more favorable that the
expected result of the MRO. Furthermore, AEEP-Ohio responds that the appropriate
method is to look over a longer period of time, and not just focus on the recent decline in
forward market prices. (Cos. Reply Br. at 130-131).

Contrary to arguments raised by various intervenors, AEP-Ohio avers that the
legal standard to approve the ESP is not whether the Commission can make the E5P even
more favorable, whether the rates are just and reasonable, whether the costs are prndently

42 Constellation Br. at 17; ()CEA Br. at 19-24
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incnrred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable than an MRO (Cos. Reply Br. at 1-6). The Coomparuies contend that
the Commission only has authority to modify a proposed FSP if the C'^TM+mi¢.cion

determines that the ESP is not more favorable than the expected results of an 1VIR0 (Id. at
4). As some intervenors have recognized^ the Commission does not agree that our

authority to make modifications is I'smited to an after-the-fact determination of whether

the proposed ESP is more favorable in the aggregate. Rather, the Commission finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
modified herein, we betieve that the cost of the ESP is $673 million for CSP and $747
znillion for OP, and the cost of the MRO is $1.3 billion for CSP and $1.6 billion for OP.

Accordingly, upon consideration of the applieation in this case and the provisions
of Section 4928,143(C)(1), Revised Code, the Commission f•inds that the ESP, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

IX. CONCLUSION

The Commission believes that it is essential that the plan we approve be one that

provides rate stability for the Companies, provides future revenue certainty for the

Companies, and affords rate predictability for the customers. Upon consideration of the
application in this case and the provisions of Section 4928.143(C)(1), Revised Code, the

Commission finds that the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, as modified by. this order, is more

favorable in the aggregate as compared to the expected resuits that would otherwise

apply under Section 4928.142, Revised Code. Therefore, the Commission finds that the

proposed three-year ESP should be approved with the modifications set forth in this

order. To the extent that intervenors have proposed modifications to the Companies' ESP

that have not been addressed by this opinion and order, the Comavssion concludes that
the requests for such modifications are denied.

Furthermore, the Commission finds that the Companies' should file revised tariffs

consistent with this order, to be effective with biils rendered January 1, 2009. Tn light of
the timing of the effective date of the tariffs, the Commission finds that the revised tariffs
shall be approved upon filing, effective January 1, 2009, as set forth hereirt, and contingent
upon final review by the Commission.

43 OEG Br. at 3.
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FIlVDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies aresubject to the
jurisdiction of this Comm;saion.

(2) On July 31, 2008, CSP and OP filed applications for an SSO in
accordance with Section 4928.141, Revised Code.

(3) On August 19, 2008, a technical conference was held regarding
AEP-Ohio's applications and on November 10, 208, a
prehearing conference was held in these matters.

(4) On September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; OCC; Kroger; OEC; IEU-Ohio; OPAE; APAC;
OHA; ConsteIlation; Dominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OASBO/OSBA/BASA; Ormet; ConsainPr Powerline; Morgan
5tanley Capital Group Inc.; Commercial Group; EnerNoc, Tsu.;
and AICUO.

(5) The hearing in these proceedings commenced on
November 17, 2008, and conciuded on December 10, 2008.
Eleven witnesses testified on behalf of AEP-Ohio, 22 witnesses
testified on behalf of various intervenors, and 10 witnesses

testified on behalf of the Conunission Staff.

(6) Five local hearings were held in these matters at which a botal

of 124 witnesses testified.

(7)

(8)

(9)

Briefs and reply briefs were filed on December 30, 2008, and

January 14, 2009, respectively.

AEP-Ohio's applications were f91ed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
to file an ESP as their 550.

The proposed ESP, as modified by this opinion and order,
including its pricing and all other terms and conditions,
including deferrals and futnm recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised

Code.
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ORDER:

It is, therefore,

ORDERED, That the Companies' application for approval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code; be modified and approved, to the extent
set forth herein. It is, further,

ORDERED, That the Companies file their revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009, on a
bills-rendered basis, contingent upon final review and approval by the Commission. It is

further,

ORDERED, That each company is authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its superseded tariffs. The Companies shall fite one copy in this case docket
and one copy in each Company`s TRF docket (or may make such filing electronic.ally, as
directed in Case No. 06-900-AU-WVR). The remaining two copies shall be designated for
distribution to Staff. It is, further,

ORDERED, That the Coaepanies notify all affected customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tarifEs. A
copy of this customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Department, Reiiability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served on all parties of record.

TEE PUBLIC MITIFS COMIvIISSION OF OHIO
r-v

AJan R. ScHriber, Chairman

^^/0 1 gze^
Paul A. Centoiella

Valerie A. Lemmie

KWB/GNS:vrm/ct

Entered in the Joumal

MAR 18 2009

Renje,^ J. Jenkim
6ecretaazy

Ronda Hartman Fergus

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILTIIES COlvfMI.SSIOIV OF OHIO

In the Matter of the Application of
Columbus Southem Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Ptan; and the Sale or Transfer of Certain
Generating Assets.

In the Matter of the Application of
Ohio Power Compaay for Approval of
its Electric Security Plan; and an
Amendment to its Corporate Separation
Plan.

Case No. O8-917-EL-SSO

Case No. 08-918-EL-SSO

CONCURRING OPINION OF CHAIR1yfAN ALAN R- SCHI2ISII2

AND COMNIIaSIOIrTER PAU[. A. CE1V'IOLE[.LA

We agree with the Commi4cion's decision and write this concurring opiruan to

express additional rationales supporting the Commissiori s decision in two areas.

grridSMART Rider

The Order sets the initial amount to be recovered through the gridSMART rider
based on the availability of federal matching funds for smart grid demonstrations and
deployments under the American Recovery and Reinvestment Act of 2OD9. AEP-Ohio
should promptly take the necessary steps to apply for available federal fanding.
Additionally, AEP-Ohio should work with staff and the coflaborative established under

the Order to refine its Phase 1 plan and initiate deployments in a timely and reasonable

manner.

The foundation of a smart grid is an open-architecture communications system
which, first, provides a commori plat€orm for implementing distn'bution aatomaflon,
advanced metering, time-differentiated and dynamic pricing, home area networks, and
other applications and, second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electrlc bills.

These capabilfties can provide sigmficant consumer arnd societal benefits. In the
near term, participating consumers will have new capabilities for managing their energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-0hio
will be able to provide cr,?,g,+mers feedback regarding their electric usage patterns and
improved customer service. And, the combinateon of distribution automation and
advanced metering should enable AEP-Ohio to rapidly locate damaged and degraded
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BEFORE

THE PUBLIC UTiL1TIES COARMISSION OF OHIO .

In the Matter of the Application of
Columbus Southem Power Company for
Approval of its Program Portfolio Plan and
Request for Expedited Consideration.

In the Matter of the Application of
Ohio Power Company for Approval of its
Program Portfolio Plan and Request for
Expedited Consideration.

Case No. 09-1084-EL-POR

Case No. 04-1090-EL-POR

OPINION AND ORDER

The Public Utilities Commission of Ohio (Comm9ssion), corning now to consider the
above-er<titled matter, having appointed attomey examiners to conduct the hearing,
having reviewed the extiibits introduced into evidence in this matter, and being otherwise
fully advised, hereby issues its opinion and order in this case.

APPEARANCES_

Steven T. Nourse and Matthew J. Satterwhite, American Electric Power Service
Corporation, One Riverside Plaza, Columbus, Ohio 43215, on behalf of Columbus
Southern Power Company and Ohio Power Company.

McNees, Wallace and Nuri.ck, LLC, by Lisa G. McAlister, Joseph Clark, and Samuel
C. Randazzo, Fifth Third Center, Suite 1700, 21 East State Street, Columbus, Ohio 43215-
4228, on behalf of Industrial Energy Users-Ohio.

Janine L. Migden-0strander, the Office of the Ohio Consumers' Counsel, by Terry
L. Etter and Christopher J. Allwein, Assistant Consumers Counsel, 10 West Broad Street,
Suite 1800, Columbus, Ohio 43215-3485, on behalf of the residential utility consumers of
Columbus Southern Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

David C. Rinebolt, 231 West Lima Street, P.O. Box 1793, Findlay, Ohio 458341793,
on behalf of Ohio Partners for Affordable Energy.
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OPINION:

I. I ESTORY 0,11 PROCEEDINGS

On November 12, 2009, Columbus Southern Power Company (C5P) and Ohio
Power Company (OP) (collectively, AEP-Ohio or the Companies) filed an application
(application) in the above-captioned matter for approval of the Companies' energy
efficiency and peak demand reduction (EE/PDR) program portfolio plans for 2010
through 2012, pursuant to Rule 4901:1-39-04, Ohio Administrative Code (O.A.C.). CSP
and OP are public utilities as defined in Section 4905.02, Revised Code, and, as such, are
subject to the jurisdiction of this Comnnission. Along with the application, AEP-Ohio also
filed a Stipulation and Recominendation (Stipulation), signed by the Office of the Ohio
Consumers' Counsel (OCC), the Ohio Manufacturers' Association (OMA), the Ohio
Environmental Council. (OEC), Ohio Partners for Affordable Energy (OPAE), the Sierra
Club of Ohio (Sierra), the Natural Resources Defense Council (NRDC), the Ohio Energy
Group (OEG), the Ohio Poverty Law Center (OPLC), Ohio Hospital Association (OHA),
and the Companies, addressing all of the issues raised in the application. AEP-Ohio also
filed the direct testimony of Jon F. Williams (Cos. Ex. 1) and the direct testimony of David
M. Roush (Cos. Ex. 2) in support of its application and the Stipulation (Joint Ex. 1) on
November 12, 2009. By letter filed December 10, 2009, Ormet Priinary Aluminum
Corporation (Ormet) requested that it be ineluded as a signatory party to the Stipulation.

IEU-Ohio filed objections and recomrnendatlons to AEP-Ohio's application on
December 11, 2009, to which AEP-Ohio filed a response on December 23, 2009. IEU-Ohio
filed a reply on December 30, 2009.

Motions to intervene were filed by Ormet, IEU-Ohio, OPAE, Sierra Club, OEG,
OHA, OMA, OEC, OCC, and NRDC By entry issued January 21, 2010, the above-listed
motions to intervene were granted. The January 21, 2010 entry also adnutted Clinton A.
Vince, Douglas G. Bonner, Emma F. Hand, and David C. Rinebolt to practice pro hac vice
before the Commission in this matter. Further, the January 21, 2010 entry directed that all
motions to intervene and alI intervenor testimony were due by February 11, 2010, and
scheduled the evidentiary hearing to commence on February 25, 2010, at the offices of the
Commission. On February 25, 2010, AEP-Ohio filed its proofs of publication (Cos. Ex. 3;

Tr. at 6).

On January 15, 2010, EnerNOC, Inc. (EnerNOC) filed a motion to intervene in this
proceeding. EnerNOC's request for intervention was granted from the bench during the
hearing (Tr. at 12). In accordance with the procedural schedule, IEU-Ohio filed the direct
testimony of Kevin M. Murray (IEU-Ohio Ex. 1) on February 11, 2010. The hearing was
held, as scheduled, on February 25,2010. Initial briefs were filed by AEP-Ohio, IEU-Ohio,
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and jointly by OCC, OEC, Sierra, and NRDC, on March 10, 2010. Reply briefs were filed
by AEP-Ohio and IEU-Ohio on March 19, 2010.

II. APPLICABLE LAW

Section 4928.66(A)(1), Revised Code, provides, in pertinent part:

(a) Beginning in 2009, an electric distribution utility shall
implement energy efficiency programs that achieve energy
savings equivalent to at least three-tenths of one per cent of the
total, annual average, and normalized kilowatt-hour sales of
the electric distribution utility during the preceding three
calendar years to customers in this state. The savings
requireinent, using such a three-year average, shaIl increase to
an additional five-tenths of one per cent in 2010, seven-tenths
of one per cent in 2011, eight-tenths of one per cent in 2012,
nine-tenths of one per cent in 2013, one per cent from 2014 to
2018, and two per cent each year thereafter, achieving a
cumulative, annual energy savings in excess of twenty-two per
cent by the end of 2025.

(b) Beginning in 2009, an electric distribution utility shaIl
implement peak demand reduction programs designed to
achieve a one per cent reduction in peak demand in 2009 and
an additional seventy-five hundredths of one per cent
reduction each year through 2018. In 2018, the standing
comnuttees in the house of representatives and the senate
primarily dealing with energy issues shall make
recommendations to the general assembly regarding future
peak demand reduction targets.

Further, in accordance with Section 4928.66, Revised Code, the Commission
adopted rules in Chapter 4901:1-39, O.A.C., Energy Efficiency and Demand Reduction
Benchmarks, which became effective December 10, 2009.

III. AEP-OHIO`S APPLICATION

In its brief, AEP-Ohio explains that the Commission established the energy
efficiency and peak demand reduction (EE/PDR) riders in the Companies electric security
plan (ESP) cases, Case Nos. 08-917-EL-SSO and 08-918-EI.-SSO (ESP case), and set the
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riders at zero? In their application, the Companies request approval to commence
recovery of deferred program costs incurred prior to the Commission's decision in the ESP
cases. The initial EE/PDR rider rates were to commence with the first billing cycle in
January 2010. AEP'-Ohio also requests approval to recover, in the EE/PDR Riders,
projected program costs through June 30, 2010, net lost distribution revenues, and shared
savings. The EE/PDR rider rates are subject to an annual true-up and reconciliation.

AEP-Ohio emphasizes that as part of the Stipulation, the Companies have agreed to
report to the collaborative, on a quarterly basis, program costs, EE/PDR impacts, progress
on achievement of the goals, and incentives and administrative costs. AEP-Ohio also notes
that pursuant to the Stipulation, the Companies agreed to file and request approval of
their Renewal Energy Technology (RET) programs and that on November 30, 2009, AEP-
Ohio initiated Case Nos. 09-1871-EL-ACP and 09-1872-EL-ACP, in accordanee with the
provisions of the Stipulation. The Companies describe the two proposed RET programs,
an incentive-based renewable energy credit (REC) program and a REC purchase program.
The REC would be applied to AEP-Ohio's alternative energy compliance requirements.

AEP-Ohio requests that cost recovery occur through the fuel adjustment clause (FAC)
approved in the Companies' ESP cases. AEP-Ohio witness Williams admits that, while the
RET program has EE/PDR benefits, the program does not meet the requirements of the

Total Resource Cost (TRC) test and is not cost effective as an energy efficiency resource.

For this reason, the Signatory Parties to the Stipulation agreed that the RET programs
should be part of a separate Commission filing; however, the Signatory Parties agreed that
these programs are more appropriately REC-based alternative energy compliance
programs, with recovery through the FAC. Further, the Stipulation provides for recovery
of prudently incurred costs and REC incentive payments through the FACz (Cos. Br, at 1-2;

Cos. Ex.1 at 27-28).

AEP-Ohio states that its witness, Jon Williams, presented testimony in support of
the Companies' Action Plan, the Stipulation, and supporting documentation based on
personal knowledge and expertise. Mr. Williams testified that a market potential study
was conducted by Summit Blue for AEP-Ohio, and AfiP-Ohio secured the services of
Midwest Energy Efficiency Alliance (MEEA). Using the coIIaborative process and the
results of the market potential study, a three-year EE/PDR Action Plan was developed.
AEP-Ohio projects the expenditures for the EE/PDR Action Plan to be approximately
$161.9 million in incremental cost for the years 2009 through 2011 (Cos. Ex. 1 at 7, 9-11).
AEP-Ohio argues that W. Williams demonstrated how the Companies' EE/PDR Action
Plan complies with Rule 4901:1-39-04, O.A.C. (Cos. Ex. l at 18-19). AEP-Ohio notes that, as
of the time that the instant application was filed, the Commission had not finalized

t

2

In're AEP-Ohio ESP acses, Case Nos. 08-917-E[.SSO and 08-918-ELrS40, Opinion and Order at 41-47
(March 16, 2009); Entry on Rehearing at 27-28, 31 (fuly 23, 2004) (First ESP EOR); and Second Entry on
Rehearmg (November 4, 2009) (Second ESP EOR).
See the discussion of the Stipulation in part N of this Order at 9ection B.+l•.
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protocols for the evaluatiorn, measurement, and verification (EM&V) of EE/PDR measures
(Cos. Ex. 1 at 20).3 The Companies state that Summit Blue is an experienced EM&V
contractor, which, along with MEEA, and input from collaborative participants, has
prepared an evaluation process for the Companies Action Plan (Cos. Ex. 1 at 20). Mr.
Williams testified that although AEP-Ohio plans to hire an EM&V contractor to refine its
process and provide validated data for compliance reporting, the Companies wiIl work
with the EM&V consultant selected by the Conunission4

According to AEP-Ohio witness Williams, the EE/PDR Action Plan includes a
benefit-cost analysis for each program using the TRC test to evaluate cost-effectiveness
(Cos. Ex.1 at 16).

AEP-Ohio states that the Companies initiated implementation of their EE/PDR
programs in May 2009, and six programs are currently in operation. For the majority of
the portfolio programs, the Companies are contracting with select qualified third parties
through a competitive bidding proceSs to implement turn-key portfolio services_
However, in the case of the Custom and Self-Direct Business Progratns, AEP-Ohio may
utilize internal resources to perform a portion of the necessary program promotion and
implementation. As part of the Stipulation, the Companies explain that they have agreed
to permit OPAE to administer its Low-Income Weatherization program without
competitive bid. The Companies have investigated other low-income program costs to
achieve savings in other states and concluded that OPAE can administer the program for a
lower average cost than indicated in the Companies' research. AEP-Ohia also asserts that
OPAE, through its member agencies, has the ability to provide synergies with other
funding sources to reduce costs, and because, based on AEP-Ohio's research, planned
costs to achieve savings in low-income programs are significantly lower than the actual
costs, AEP-Ohio anticipates OPAE may also be able to offset lower achievement in one
program with higher achievement in other contracted programs, such as the Efficient
Products Program, which delivers higher savings. Over the course of the three-year
portfolio plan period, AEP-Ohio will review the performance of selected contractors,
determine best practices, and evaluate cost effectiveness. Included as a part of the
Portfolio Action Plan are programs for each class of custoaners. The Companies have
already initiated six portfolio programs and their general energy efficiency education
campaign, including: (1) appliance recycling; (2) energy efficient lighting; (3) Iighting
incentives and cvstom project incentives; (4) a process whereby mercantile customers can
commit their completed EE/PDR resources and entitle the mercantile customer to an
incentive or exemption from the EE/PDR rider, and (5) and (6) two pilot programs

3

4

In the Matter of Profocotsfur ths Measurement and Verifrcation of Energy Efficrency and Peak Demand Reduction
Measures, Case No. 09-512-GE-UNC, Finding and Order (October 15, 2009) (09-512).

By entry issaed lutarch 17,2010, in 09-512, ECONorthwest was se{ec6ed as the Independent evaluator of
EE/PDR programc.
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through the Companies' Partnership with Ohio Fund for energy efficiency kits (Cos. Ex. 1

at 21-25).

Further, AEP-Ohio witness Williams testified that the forecasted 2009 summer peak
demand for both CSP and OP are more than one percent below their respective three-year
adjusted baseline levels due primarily to the economic downttuT and related reductions in
AEP-Ohio's commercial and industrial load. For this reason, AEP-Ohio asserts that
programs to curtail load during the summer of 2009 would not have served the public
interest and were unnecessary. Further, the Companies argue that a reduction in the
forecasted 2009 budget for PDR in the AEP-Ohio EE/PDR Action Plan is appropriate. The
Companies note that this issue is addressed in a pending application before the
Commission5 (Cos. E.x. 1 at 26). AEP-Ohio also excluded $13.2 million from its EE/PDR
Action Plan expenditures based on the expectation that capacity associated with existing
and future contracts under the Companies' Schedule IRP-D (Interruptible Power-
Discretionary) would be counted as part of the Companies' PDR compliance benchmarks.
If the Commission determines otherwise, AEP-Ohio will need to make additional
expenditures to meet its cumulative compliance benchmarks in 2010 and 2011 (Cos. Ex. 1

at 26-27).

IEU-Oluo witness Murray recommends that the Commission revise AEP-Ohio s
portfolio plan. Mr. Murray contends that the costs of AEP-Ohio's proposed energy
efficiency plans are relatively high in comparison to other electric utilities' similar energy
efficiency plans, in terms of the expected reduction in kilowatt hours (kWh). Mr. Murray
testified that he initiated his evaluation with a "high level analysis and then performed a
targeted analysis on a few aspects" of AEP-Ohio s portfolio plan (IEU-Ohio Ex. I at 4-5).
Mr. Murray compared AEP-Ohio's portfolio plan to that of Appalachian Power Company
(APCo)6 and to those of several electric utilities in Pennsylvania, as such plans were
submitted to their respective state regulatory utility commissions. Mr. Murray noted that
the same consulting firm and lead consultant on the AEP-Ohio portfolio plan (Cos. Ex. 1,
Ex. JFW-2, Vol. 1) prepared the APCo portfolio plan (IEU-Ohio Ex.1 at 7-8). Mr. Murray
recognized that there are some differences in the energy efficiency requirements imposed
by each state and in the two compliance plans; however, he generally concluded that the
compliance portfolio plans are substantiaIly similar and the overviews are identical (IEU-
Ohio Ex. 1 at 8). Based on his analysis, W. Murray noted that the APCo plan is for five
years, and that APCo s demand side management (DSM) Action Plan projects incremental

See In the Matter of t7ce Applicatlrn: of Columbus Southern Poraxr Company far Apprwai of its Peak Demand

Reduction Program Portfdio Plan and Request jvr Waiver and Request far Amendment of the 2009 Peak Demand

Reduction Benrhmark Pursuant to Section 4928.66(A)(2)(b), Revised Code, and In the Matter of the Aypfication

of Oh(o Poceoer Company for Apprvoal of its Peak Demand Reduction Program Portfotio Plan and Request for

Waiver and Request for Amendment of the 2009 Peak Demand Reduction Benchmarlc Pursuant to Section

4928.66(A)(2)(b), Revised Code, respectively, Case Nos, 09-578-EL-EEC and 09-579-ELrEEC

APCo is also a subsid'sary of American Electric Power Corporation.
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annual savings, as a percentage of total annual kWh sales, to reach 1.41 percent by 2013,
with cumulative savings of 492.5 gigawatt-hours (GWh) or 492,50t1,000 kWh over this time
period (2.8 percent cumulative). Mr. Murray compared these projects with the AEP-Ohio
projects, which estimate an incremental annual savings as a percentage of total annual
kWh sales, to reach 1.07 percent by 2011, with cumulative savings of 842.3 GWh or
842,300,000 kWh over the time period (1.65 percent cumulative) (IEU-Ohio Ex. l at 9; Cos.
Ex. 1, JFW-2, Vol. 1, p. 10 of 163). Mr. Murray recognized that for the residential section,
the APCo and AEP-Ohio DSM costs estimates were similar, at $0.014 per kWh for APCo
and $0.015 per kWh for AEP-Ohio (IEU-Ohio Ex. 1 at 9). For the business sector, however,
IEU-Ohio witness Murray calculated the overall lifetime cost of saved energy in 2009
dollars to be $0.007 per kWh for APCo and $0.014 per kWh for AEP-Ohio; AEP-Ohio's
estimate is twice as much as APCo's figure (IEU-Ohio Ex. 1 at 9).

Mr. Murray also reviewed the cost of energy efficiency plans and the expected
reduction in annual energy consumption for the Pennsylvania electric utilities, and
compared it to AEP-Ohio estimates (IEU-Ohio Ex. 1, Ex. KMM-3). Based on Mr. Murray's
analysis, the annual reduction in energy consumption by the Pennsylvania utilities

through May 31, 2013, ranged from 3.1 percent to 4.07 percent, with TRC values ranging

from 1.81 to 4.10, with an average TRC value of 2.64 (IEU-Ohio Ex. 1 at 12). Mr. Murray
concluded that AEP-Ohio's plans, which have an annualized energy reduction of
842,300,000 kWh, a 1.65 percent reduction from its annual baseline, and a TRC value of
1.80, ultimately, on a relative basis, will cost more, but achieve less, than similar plans in
Pennsylvania (IEU-Ohio Ex,1 at 9).

Mr. Murray noted that the Stipulation indicates that CSP customers will experience
an increase in their total electric bills in the range of 0.4 percent to 3.4 percent, and OP
customers will experience an increase in the range of 0.4 percent to 4.0 percent. IEU-Ohio
emphasizes that in addition to the total electric biII increase proposed in this proceeding,
AEP-C3hio customers have experienced other increases in their total electric bills since
January 2010 (IEU-Ohio Ex.1 at 14-15).

Further, Mr. Murray testified that AEP-Ohio improperly included and the
Stipulation improperly endorses the recovery of shared savings and lost distribution
revenue. IEU-Ohio contends that AEP-Ohio failed to justify its request for lost distribution
revenues and to justify its request for recovery of shared savings and lost distribution
revenue (IEU-Ohio Ex. 1 at 15-16). IEU-Ohio argues that it is inappropriate to adjust rates
outside of a rate case because the Commission's ability to evaluate other variables that
affect the calculation of an electric utility's overall revenue requirement is limited.
Further, IEU-Ohio reasons that a mechanism to recover lost distribution revenue reduces
the electric utility's overall risk and, therefore, there should be a downward adjustment to
the electric utility's authorized rate of return, contemporaneous with the introduction of
the lost revenue recovery mechanism. IEU-Ohio argues that while there are circumstances
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where it could be appropriate for the Commission to adjust rates outside of a rate case,
such as a significant decrease in sales, that is not the case in this instance with AEP-Ohio
(IEU-Ohio Ex.1 at 15-17).

Mr. Murray initially contended that AEP-Ohio significantly overstated the estimate
for lost distribution revenues in the event that commercial and industrial customers
reduce their energy usage because AEP-Ohio recovers most of its distribution revenue
requirements from larger commercial and industrial customers through monthly customer
charges and demand charges with ratchets (IEU-Ohio Ex.1 at 17-18). However, on cross-
examination, Mr. Murray revised his testimony to acknowledge that AEP-Ohio had, in
fact, excluded commercial and industrial customer charges from its calculation (Tr. at 65).

Using the testimony of AEP-Ohio witness Roush, Mr. Murray calculated the
average variable distribution revenues for commercial and industrial customers of CSP to

be $.0094735 per kWh, in comparison to his own calculation of $0.000744 per kWh. Thus,
Mr. Murray concluded that the estimated energy savings of 45,184,000 per kWh yields lost
revenues of $428A51 ($.0094735 x 45,184,000 kWh) for C9P. According to Mr. Murray,
AEP-Ohio calculated OP's annual average distribution revenues of $.0070259 per kWh.
Mr. Murray, however, calculated annual average distribution revenues for OP to be
$0.0004496 per kWh Thus, Mr. Murray concluded that the estimated energy savings of
$437,245 ($.0070259 x 61,995,000 kWh) for OP (IEU-Ohio Ex. I at 17-18). Based on his
analysis, W. Murray concluded that AEP-Ohfo is proposing to spend significantly higher
amounts on EE/PDR programs than other electric utilities that are implementing similar
plans in other states, and asserted that AEP's proposed arrangement will achieve less in
terms of efficiency gains and peak demand reductions. In conjunction with Mr. Murray's
testimony, IEU-Ohio requested that the Commission modify AEP-Ohio's portfolio plan.

Further, Mr. Murray testified that the portfolio plan fails to include lower cost
compliance options, such as utilizing the demand response program of the regional
qransrnission operator, whicli, in this case, is PJM Interconnection LLC (PJM) to count
toward AEP-Ohio s EE/PDR compliance requirements in the event that the customer
agrees bo commit is capabilities to AEP-Ohio (IEU-Ohio Ex. 1 at 19-21). Mr. Murray
estimates that utilizing the PJM demand response program could reduce AEP-Ohio's
portfolio plan costs by approximately $7 million (IEU-Ohio Ex. I at 21). IEU-Ohio,
however, supports AEP-Ohio's self-directed options for mercantile customer
commitments (IEU-Ohio Ex. 1 at 22).

On the other hand, AEP-Ohio claims that the testimony provided by Mr. Murray is
not that of an expert in demand side management, contains numerous errors, and
overlooks that AEP-Ohio's statutory compliance obligations will continue to grow each
year and that compliance costs will increase.
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TV. STIPULATION

As previously noted, along with the application, AEP-Ohio filed a Stipulation,

which was entered into by OCEA, OHA, OMA, OPAE, OEG, and AEP-03uo (collectively,
Signatory Patties). In the pertinent parts of the Stipulation, the Signatory Parties agree:

A. 2009-2011 Program Portfolio Plan Approval, Administration
and General Education

1. Program cost recovery should be granted in an expedited
manner based on the three-year.EE/PDR Action Plan filed in
this case. The Signatory Parties submit that the EE/PDR
Action Plan should be accepted and approved as supplemented
and clarified by the terms of this Stipulation (the three-year
EE/PDR Action Plan agreed to herein is referred to as the
UT]''-(1.1̂ 1Mi-1'.

2. The Companies will offer transparent reporting of program
costs, including EE/PDR impacts and progress toward goals,
incentives and administrative costs, to the Collaborative on a
quarterly basis.

3. Five million dollars of the $15 m.iliion in the General
Hducation/Media/Training budget primarily targeted to
general energy efficiency media advertising will be re-allocated
to provide additional funding for cost-effective programs.
Budget dollars currently allocated to training will not be re-

allocated, absent Conunission approval.

4. Based on the Signatory Parties' understanding of Section
4928.66, Revised Code, and the Commission's rules contained
in Chapter 4901:1-39, O.A.C., the Signatory Parties believe that
the contracted interruptible load associated with the
Companies' existing tariff programs for interruptible service
(IRP-D) will count toward the PDR benchmarks.' Accordingly,
the Plan now reflects a reduction in funding for 2010 and 2011
of $13.2 million (approximately $8.2 million from OP and $5
million from CSP) based on that understanding. This helps
reduce the Companies' EE/PDR compliance costs and the
resulting impact on ratepayers. The Companies reserve the

7 OCC believes that only new interruphble lond subscribed after the signing of SB 221 and meeting the

latest niles contauwd in Chapter 4901:1-39, O.A.C, should count towards comptiance.
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right to adjust the Plan by restoring such funding if the above-
stated interpretation is not confirmed by the Commission.

5. At the time the Stipulation was filed, the Commission rules
adopted in Case No. 08-888-EL-ORD were not yet effecfive.
Nonetheless, the Signatory Parties agreed that, with the
exception of the portfolio plan template requirement (that is
not yet completed), the Plan compl4es with the Commission's
newly adopted rules 8

B. Renewable Energy Technology Program Approval

1. The Renewable Energy Technology (REl) program filed in the
original EE/PDR Action Plan should not be included in the
EE/PDR cost recovery rider.

2. The Companies will file in November 2009 an incentive-based
REC program for solar photovoltaic and smaR wind resources

to encourage residential and nonresidential customers to install
renewable energy resource facilities on the customer premises,

subject to Commission approval of design and cost recovery.

The Companies will discnss the key features of their RET

proposed program with Commission Staff, OPAE, and the
OCEA Parties prior to filing. The Signatory Parties reserve
their right to oppose any aspect of the Companies proposal if it
does not reflect their positions.

3. The Companies will file in November 2009 a solar photovoltaic
and small wind REC purchase program for residential and
non-residential customers with existing renewable energy
resource facilities effective for 2010-2011, subject to
Commission approval of design and cost recovery and agree to
discuss the key features of their proposed RET program with
Commission Staff, OPAE, and the OCEA Parties prior to filing.
The Signatory Parties reserve their right to oppose any aspect
of the Companies' proposal if it does not reflect their positions.

-10-

The rules adopted rn In the Matter of the Adoption of Rutesfw Atternatiae and Renewab2e Energy Teclvwtoo

Resousas, and Climate Regutations, ana R¢aiero of Chaptera 49015-1, 49015-3, 4901:5-5, and 4901:5-7 of the

Ohio Adminisiratiae Code, Pursuant to Amended Substitute Senate Bill No. 221, Case No. 08-888-SL-ORD
(Green Rules), at Chapter 4901:1-39, G,A.G, were effecNve December 10, 2009. However, the portfolio
plan template requirements pending before the Commasion iq Case No. 09-714-EGUNC have not yet
been adopted.
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4. The Companies' RET programs will be REC-based and the
Signatory Parties agree that prudently incurred RET program
costs should be recovered through the Companies' fuel
adjustment clauses. At least six months before the Companies
file for a new standard service offer, a working gmup of
interested Signatory Parties and Commission Staff will be
formed to discuss whether the costs of renewable energy
should be recovered in the fuel adjustment charge or in a
separate bypassable surcharge.

C. 2009 Peak Demand Reduction Benchmark Amendment

1. The Companies have frled to adjust the 2009 peak demand
reduction benchmark requirements to zero. The cost to
imptement a demand reduction program in 2009 has been
reduced to zero accordingly in the Plan. This position does not
affect 2010 peak demand reduction requirements. The
justification for this position is filed in Case Nos. 09-578-EL-
EEC and 09-579-EL-EEC. The Companies reserve the right to
restore such funding if their application is not granted.

2. Based on the totality of the circumstances of this settlement, the
Signatory Parties will not oppose the Companies' waiver
request for 2009 and OCC will withdraw its opposition filed in
Case Nos. 09-578-ELrEEC and 09-579-EL-EEC, however, this
withdrawal of opposition should not be considered as support
for the waiver. The Companies agree that the PDR benchmark
is cumulative in 2010 and beyond and the Companies will catch
up and make up the difference resulting from the 2009 waiver
in 2010 (absent any future waivers).

D. Approval of Shared Savings for Measurable Programa

A shared savings mechanism that provides an after-tax net
benefit of 15 percent to the Companies and 85 pe.rcent to
Customers for measurable EE/PDR programs, based on the
Utility Cost Test (UCT)g and subject to the incentive caps in
Section E below, wili be implemented. OCEA's Parties
agreement to accept the UCT in this context is based on the
totality of the circumstanees and the package as a whole and

9 Net benefits are calculated at the Portfolio level for all measurable programa within the Portfotio using
the UCT.
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should not be construed as an unqualified endorsement of the
mechanism in the future or in any other case.

2. Signatory Parties will support the use of the TRC test to qualify
the portfolio for cost recovery.

3. That each electric utility respectively will only be eligible for an
incentive (i.e., lesser of shared savings or program investment
cost cap) if it exceeds the benchmarks of Sections
4928.66(A)(1)(a) and (A)(1)(b), Revised Code, for a particular
calendar year. The Companies would remain eligible to receive
an incentive if the Convnission amends the compliance
requirement for that year under Section 4928.66(A)(2)(b),
Revised Code, and the Companies meet or exceed the amended
requirement. ff the Commission amends the compliance
requirement for a particular year, AEP-Ohio agrees that, in the
following year, its compliance will be the cumulative energy
savings benchmark for that year plus the energy savings not
attained towards the benchmark in the earlier year. These
restrictions are collectively referred to as "compliance" for
purposes of triggering incentive eligibility, such that AEP-Ohio
will only be eligible for an incentive payment if it exceeds the
cumulative energy savings benchmark for that year and the
energy savings not attained in the earlier year 10

4. The Companies will receive the lesser of the 15 percent after-tax
UC."r-based shared savings calculation or a graduated
percentage cap on program costs for measurable EE/PDR
progranis, as reflected in the table included below as part of
section E.

5. For electric utility incentive purposes, total annual savings will
be used in the shared savings calculation and total annual
program costs will be used to calculate the prograzn cost caps.

E. Incentive Qualiflcations and Cap Provisions

1. The Companies will not receive any shared savings for the Self
Direct program.

10 The Sdpulatjon provides that "Due to the fact that AEP-Ohio is embarking in good faith to meet its

benchmarks and that its energy efficiency programs are in start-up mode, QCC is agfeefng to this

prvviaion, however, this agreement should not be con5trued as supporting this concept in the futnre."

000000136



-109-1089-EL-7'OR, et al.

2. Each of the Companies may only count savings for compliance
or incentives one t}me, but reserves the option of either
counting any portion of over-compliance in the year of
compliance (receiving the associated incentive at that time) or
banking any portion for use in connection with a subsequent
year (reserving the associated incentive in connection with that
future year).

3. The 15 percent electric utility shared savings incentive will be
capped per level of over-compliance based on the table below:

I tive s= Lesser of Shared Savin or Pro am Investment Cap Percenta eformance ncenPer
Benchmark EE Target % Program Inveslnrent Cost

Achievement for Cap % for Measurable

Overcom liance Shared Savin ^o ^

Greater than 100%1t to 15% 6%
106%
Greater than 106% to 115% 15% 12%

Greater than 115% 15% 17%

F. Approval of Net Lost Distribution Revenues

1. Net lost distribution revenues will be approved, but will
exclude all distribution revenue associated with customer
charges, pass-through riders and riders, that are trued-up to
actual costs. The Companies will be permitted to collect net
lost distribution revenues on an annual basis.

2. T'hree vintage years of net lost distribution revenue recovery
will exist or recovery will occur until rates are approved and
effective in each Company's next respective distribution base
rate case, whichever comes first. If one or both of the
Companies files a distribution revenue decoupling application
and it is approved by the Commismon, then Section F,
Approval of Net Lost Distribution Revenue, will no longer
apply as of the time that such approved decoupling mechanism
becomes effective.

11 As described above, the Companies would remain eligibk to receive an incentive if the Commission
reduces the compliance reguueument below 10D percent for a particalar year under 5ection
4428.66(A)(2)(b), Revised Code, and the Companies meet or exceed the amended requirement.

3
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3. If a distribution base rate filing is made and approved during
the term of the Plan, a new three-year vintage period will apply
to new programs or measures not captured by the test period
(or post-test year adjustments) used in such distribution base
rate case.

G. Approval of Initial EF/PDR Rider Rates and Operation of the

Rider

1. CSP's initial EE/PDR Rider and OP's initial EE/PDR rider
rates should be established as reflected in Attachment A to the
Stipulation, effective on the first biIling cycle of January 2010.
If the nlitial EE/PDR rlder rates are not approved to be
effective on the first billing cycle of January 2010, then the
revenues that would have been collected in the first six months

of 2010 based on the initial EE/PDR rider rates (i.e„ through
the last billing cycle of June 2010) will be collected in such
shorter time available before the last billing cycle of June 2010.

2. The Companies EE/PDR riders should be trued-up annually
to actual program costs, net lost distribution revenues, and
shared savings. The net lost distribution revenues will be
calculated based on a half-year convention.

3. The annual true-up of the Companies' EE/PDR Riders will be
effective in the first billing cycle of July of 2010 and 2011. The
tirning of the true-up is recommended to follow the annual
March 15 compliance filing in support of program achievement
and Commission compliance approval each year.

4. Distribution lost revenues and shared savings calculations wiil
be based on the same data as approved by the Commission in
the Companies' annual compliance filings.

5. The Companies will not collect carrying charges in connection
with operation of the EE/PDR rider.

H. Rate Design and Cost Allocation Methodology

1. Program dollars may only be shifted within the residential
class and among non-residential classes, but not across the
residential and non-residential classes, unless otherwise
approved by the Commission. Cost recovery wifl be based on
the class for which the program is available.
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2. Distribution revenue by tariff will be used to allocate program
costs, net lost distribution revenue, and shared savings. The
amount of nonresidential program funding available to GS
4/IRP tariff customers is limited to the proportion of non-
residential distribution revenue provided by GS 4/IRP. For
example, if GS 4/IRP provides ten percent of the non-
residential distribution revenue, then GS 4/IRP wiil not receive
more than ten percent of the non-residential program funding.
However, program funding to GS 4/IRP may exceed this Iimit
if the Companies reasonably detennine that an increase is
necessary to meet the EE/PDR benchmarks. The Companies
may limit program funding to individual GS 4/IRP customers,
or any other non-residential customers, to ensure that a
disproportionately large share of total program funding is not
concentrated among a few customers. Methods could include a
program percentage cap or dedining incentive tiers for large
projects or any other reasonable mechanism as determined by

the Companies. This methodology does not impact residential
customer allocations covered in paragraph H.1. The rate
impacts using this methodology are contained in Attachment A

to this Stipulation.

3. The costs associated with the Plan should be recovered through
the EE/PDR Rider by spreading the three-year portfolio plan
costs over 2010 and 2011 (24 months). The initial rider only
includes the first year of net distribution lost revenues and first
year shared savings based on assumed compliance of greater
than 100 percent, but less than or equal to 106 percent;
distribution lost revenue and shared savings for subsequent
years would be reconciled and reflected in the annual update

fitings.

L Mercantile customer commitment of previously installed
gH/PDR resources

1. Customer savings from previously installed EE/PDR resources
approved by the Commission for being committed to the
Companies are not counted in net benefits to determine shared
savings.

2. No net lost distribution revenue is recoverable from previously
installed EE/PDR resources approved by the Commission for
being committed to the Companies.
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3. To support the Companies' Self Direct Program as designed in
the Plan to commit previously instaIled EE/PDR resources.
"Option 1" provides mercantile customers the opportunity to
receive a reduced incentive payment that is equivalent to an
advance payment of a portion of the customer's EE/PDR Rider
cost obligation due to the requirement that the customer
continues to pay the EE/PDR Rider cost for the length of time
that the customer would otherwise be exempt from the
EE/PDR Rider. "Option 1" is for customers who have
completed some EE/PDR projects but want to use the
advanced payment to help support new EE/PDR investments.
Option 1 also requires participating customers to continue
paying the rider in support of further EE/PDR program efforts
by the Companies. "Option 2" provides mercantile customers
the opportunity to be exempt from the EE/PDR Rider if their
committed energy savings equal the Companies' mandated
benchmark requirement percentages of energy savings based

on the customer's 2006-2008 average annual energy usage
baseline. Residential customers will not contribute to the cost
of the Self-Direct Program.

4. Individual OCEA Parties reserve their right to oppose

individual Self D9rect Program applications.

5. if a mercantile customer un9laterapy files [an application] with
the Commission to comnrit resources to AII'-Ohio, the
Signatory Parties reserve any rights to take whatever position
they deem appropriate in response to that filing and the
outcome will be subject to Commission decision.

J. Miscellaneous Terms and Coinmitments

1. The Companies will develop a time schedule to discuss
detailed program economics, if any, on a joint delivery
program with Columbia Gas of Ohfo in 2010 and report back
within the second quarter of 2010 to the Collaborative.

2 Accept the Companies' avoided costs calculations with the
understanding that such calculations used for future years will

use a date certain constrnct.

3. In approving the Stipulation, the Commissian is granting the
Companies all necessary and appropriate accounting autharity

-16-
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to implement the Stipulation and administer the EE/PDR Rider
as descrn'bed above in Section G, including but not limited to
accounting authority to record a regulatory asset for any
under-recovery or a regulatory liability for any over-recovery
of EE/PDR progra-m costs, shared savings and net lost
distribution revenues. This shall be trued up annuaIIy as set
forth in Section G.2.

4. The Plan ie designed to meet or exceed the Companies'
respective EE/PDR benchmarks for 2009, as reflected in
Attachment B. The Signatory Parties agree that those
calculations are appropriate and should be adopted as an initiat
benchmark report under adopted Rule 4901:1-39-05(A), O.A.C.,

and ultimately for comptiance purposes for 2009. The baselines
reflected above are nut normalized but do reflect the economic
development adjustments approved by the Commission in the
Companies' ESP cases.

5. The Companies agree to reserve from the Plan s pilot program
fund $250,000 per year in 2010 and 2011 for energy efficiency
audits available for the non-residential customer class and from
that amount will reserve $50,000 per year in 2010 and 2011 for
an OHA-administered hospital specific energy efficiency audit
program to be developed by the Companies with OHA input.
In addition, the Companies shall provide $30,000 per year for
2009, 2010, and 2011 to the OHA to be used to assist hospitals

served by the Companies to identify qualifying energy
efficiency projects and also to assist hospitals in applying for
financial incentives under the Companies EE/PDR programs.
All funding is recoverable through the EE/PDR Rider. To the
extent OHA is able to assist the Companies in educating its
members on the Companies' program.s and gain participation
of OHA's members, it is expected that this funding wIâ offset

the Companies promotional costs.

6. AEP-Ohio shall work with the OMA to communicate energy
efficiency programs to manufacturers in the Companies'
service territories. To assist in the development of
comprehensive communicat3on tools and strategies to promote

AEP Ohios EE/PDR programs with its members and assist in

their participation, AEP-Ohio shall provide the OMA $100,000

per 12-month period beginning on Commission approval of
this Stipulation. Any time period with the life of this filing not

-17-
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12 months shall be prorated to reflect that time period's share
of a 12-month $100,000 contribution. To the extent OMA is able
to assist the Companies in educating its members on the
Cornpanies' programs and gain participation of OMA's
members, it is expected that this funding will offset the
Companies' promotional costs.

7. The Companies agree that OPAE will be the designated
contractor for the Low Income Program described in Section
6.1.3 of the EE/PDR Action Plan, revised as foIlows: The
cumulative total energy savings shall equal, or exceed
26,044,500 kWh; the cumulative total demand reduction shall
equal or exceed 3,141 net kW; and Participation will be all cost-
effective electric measures, including those listed in the Action
Plan, in a projected 17,363 residences. The Benefit-Cost Test
Ratio under the TRC is estimated to be 0.75. OPAE will make
its best efforts to achieve a TRC that exceeds 1.0. OPAE shall be
permitted to spend up to $16,110,000 for the programs and
shall receive an administrative fee of three percent of direct
costs. The program shall operate fmm January 1, 2010 through
December 31, 2011. The Companies agree that OPAE wi21
administer an additional $1 miIlion from shareholder funds
(Partnership with Ohio) for nonenergy eff"iciency repairs to
enable electric energy efficiency measure installations and shall
be permitted to expend no more than three percent of direct
expenditures for adniinistrative costs.

K. Procedaral Matters

1. Except for enforcement purposes, neither the Stipulation nor
the information and data contained within or attached thereto
shall be cited as precedent in any future proceeding for or
against any Signatory Party, or the Commission itself, if the
Commission approves the Stipulation. Nor shall the
acceptance of any provision as part of the settlement agreement
be cited by any Signatory Party or the Commission in any
foram so as to imply or state that any 5ignatory Party agrees
with any specific provision of the settlement More specifically,
no. specific element or item contained in or supporting the
Stipulation shall be construed or applied to attribute the results
set forth in the Stipulation as the results that any Signatory
Party might support or seek, but for the Stipulation in these
proceedings or in any other proceeding. The Stipulation
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contains a combination of outcomes that reflects an overall
compromise involving a balance of competing positions, and it
does not necessarily reflect the position that one or more of the
Signatory Parties would have taken for the purposes of
resolving contested issues through litigation. The Signatory
Parties believe that the Stipulation, taken as a whole, represents
a reasonable compromise of varying interests.

2. The Signatory Parties will support the Stipulation if the
Stipulation is contested, and no Signatory Party will oppose an
application for rehearing designed to defend the terms of this
Stipulation.tz

3. The testimony of the Companies' witnesses Williams and
Roush are being filed in support of the Companies' Application
and the Signatory Parties Stipulation. The Signatory Parties
hereby stipulate to the admission of the testimony into the
record in this proceeding. To the extent that any non-Signatory
Party opposes adoption of the Stipulation, the Signatory Parties
reserve the right to fde rebuttal testimony in further support of
the Stipulation.

4. The Stipulation is conditioned upon adoption of the Stipulation
by the Commission in its entirety and without material
modification13 If the Commission rejects or modifies all or any
part of the Stipulation, any Signatory Party shall have the right
to apply for rehearing. If the Commission does not adopt the
Stipulation without material modification upon rehearing, then
within thirty days of the Commission s Entry on Rehearing,
any Signatory Party may terminate and withdraw from the
Stipulation by filing a notice with the Commission. Upon the
filing of such notice, the Stipulation shall immediately become
null and void. No Signatory Party shall file a notice of
termination and withdrawal without first negotiating in good
faith with the other Signatory Parties to achieve an outcome
that substantially satisfies the intent of the Stipulation. If a new
agreement is reached, the Signatory Parties witl £ile the new
agreement for Commission review and approval. If the
discussions to achieve an outcome that substantially satisfies

12 OPAE and OFLC wiR neither support nor oppose Sections 17 and E of Hw S7ipulation.

13 Any Sigiatory Party has the right; in its sole discrefion, to determine what consttintes a"material"
change for the purposes of dut Party withdrawing front the &ttpulation.
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the intent of the Stipulation are unsuccessful, the Cornmission
will convene an evidentiary hearing to afford the Signatory
Parties the opportunity to present evidence througli witnesses,
to cross-examine witnesses, to present rebuttal testimony, and
to brie£ aR issues that the Conunission shall decide based upon
the record and briefs as if the Stipulation had never been
executed. If the discussions to achieve an outcome that
substantially satisfies the intent of the Stipulation are
successful, some, or all, of the Signatory Parties shall submit the
amended Stipulation to the Commission for approval after a

hearing, if necessary.

5. Unless a Signatory Party exercises its right to terminate its
Signatory Party status or withdraw as described above, each
Signatory Party agrees to and will support the reasonableness
of the Stipulation before the Commfssion, and to. cause its
counsel to do the same, and in any appeal from the
Commission's adoption and/or enforcement of this
Stipulation14 The Signatory Parties also agree to urge the
Commission to accept and approve the terms hereof as
promptly as possible.

V. DISCUSSION OF THE STIPULATION

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into
stipulations. Although it is not binding on the Commissiort, the terms of such agreements
are accorded substantial weight. See Consurners' Counsel v. Pub. Utit. Comrn. (1992), 64

Ohio St.3d 123,125, citing Akron v. Pub. Idtii. Comm. (1978), 55 Ohio St.2d 155. This concept
is particularly valid where the stipulation is supported or unopposed by the vast majority
of parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been

discussed in numerous Commission proceedings. See, e.g., Ohio-American Water Co., Case

No. 99-1038-WW-AIR, Order Qune 29, 2A00); Cincinnati Gas & Electric Co., Case No. 91-410-

EGATR, Order (April 14, 1994); Western Reserve Telephone Co., Case No. 93-230-TP-ALT,

Order (March 30,1994); Ohio Edison Co., Case No. 91-598-EL-FOR, et al., Order (December

30, 1993); Cteveland Electric IItum. Co., Case No. 88-170-EL-AIR, Order (January 30, 1989);
Restatement of Accounts and Records {Zimmer Plant), Case No. 84-1187-EL-UNC, Order

(November 26,1985). The ultimate issue for our consideration is whether the agreem.ent,

14 Opp,E and OPLC will support the reasonableness of the Stipulation in any future titigation wiEh the

ezoeplion of Sections D and E, which they wM neither oppose nor eupport
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which is the product of considerable time and effort by the Signatory Parties, is reasonable
and should be adopted. In considering the reasonableness of a stipulation, the

Cornrnission has used the following criteria:

(a) Is the settlement a product of' serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and the
public interest?

(c) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utllities. Indus,
Energy Consumers of Ohio Power Co. v. Pub. tltfl. Comm. (1994), 68 Ohio St.3d 559 (citing

Consumers' Counsel, supra, at 126). The Court stated in that case that the Comrission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Coxsunission. (Id.)

As explained further below, IEU-Ohio argues that the Stipulation fails to meet the
criteria for approving a stipulation because it does not benefit ratepayers, is not in the
public interest, and violates important regulatory prsnciples.

A. Is the settlement apioduct of serious bargaining among cavable,
knowledgeable gartiP.s?

AEP-Ohio argues that in the Stipulation the Signatory Parties agree, and IEU-Ohio's
testimony does not contest, that the Stipulation is the product of lengthy negotiations
between capable and knowledgeable parties. The portfolio plan program was developed
by way of a collaborative process wliich AEP-Ohio states commenced in October 2008.
Further, the Companies assert that aIl members of the collabarative, including IEU-Ohio,
were invited to provide input and openly negotiate the Stipulation with other
stakeholders. AEP-Ohio notes that the collaborative included interested stakeholders that
represented residential, commenzal and industrial consumer advocates, state regulatory
agencies, environmentalists, the healthcare industry, education, and low-income consumer
advocates. Accordingly, AEP-Ohio contends that the Stipulation meets the first criterion
of the test (Jt. Ex. l at 1; Cos. Ex.1 at 8-9; Cos. Br, at 5; Cos. Reply Br. at 2).

In their joint brief filed on March 10, 2010, OCC, OEC, Sierra, and NRDC support
the reasonableness of the Stipulation and state that the Signatory Parties have extensive
experience and expertise in energy efficiency programs. Further, OCC, OBC, Sierra, and

NRDC note that the Stipulation was not entered into lightly and the AEP-Ohio Portfolio
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Plan was d"eveIoped by way of a collaborative process where all the signatories were
afforded an opportunity to advocate their positions in negotiations. They claim that the
Stipulation is the result of a determined effort to provide an EE/PDR program that will
benefit consumers and AEP-Ohio. For these reasons, OCC, OEC, Sierra, and NRDC argue
that the Stipulation meets the first aiterion. (OCC, OEC, Sierra, and NRDC Br. at 2-5).

The Commission finds that the Stipulation involved serious bargaining by
knowledgeable, capable parties. First, we note that most of the Signatory Parties have
actively participated in previous Commission proceedings and are fami]iar with the
process. Next, we recognize that through the collaborative process, numerous
representatives of interested stakeholders were afforded an opportunity to negotiate the
components of AEP-Ohio's portfolio plan. Finally, we notice that IEU-Ohio, the one
opponent to the Stipulation, does not take issue with this factor of the reasonableness test
for consideration of the Stipulation.

B. Does the settlement as apackage. benefit ratepavers and the public interest?

1. Consideration of Rate Increases

IEU-OIdo contends that AEP-Ohio has not met its burden to prove that AEP-Ohio's
Portfolio Plan benefits ratepayers and is in the public interest because it will result in a rate
increase to customers. More specifically, IEU-Ohio argues that, although the total bill
increase customers will experience as a result of the Portfolio Plan ranges from .4 percent
to 3.4 percent for CSP customers and .4 percent to 4.0 percent for OP customers, the
Commission can not view this increase in isolation but must consider other recent rate
increases approved by the Conunission.

AEP-Ohio argues that the Comm;gsion reviewed and approved, as part of the
Companies ESP cases, the rate increases that IEU-Ohio takes issue with as well as the
EE/PDR Rider. The Companies state that the cost of statutory compliance program,s
should not be offset by other increases previously approved by the Commission (Cos. Br.
Z1-12).

The Commission notes that we have recently rejected similar arguauents by IEU-

Ohio wherein IEU-Ohio claims that, because approval of the Stipulation will result in a
rate increase for customers, a Commission order approving the Stipulation is unreasonable
or unlawful, does not benefit ratepayers, and/or is not in the public interest.15 We find
this argument to be without merit. The Cornmission evaluates the benefits of the
Stipulation to ratepayers on a variety of factors, not just rates. Particularly in this case, we
will consider whether AEP-Ohio's Action Plan sufficiently encourages energy efficiency,

15 See jn rc Coiumbus Southern Pauer Co. and Ohfo Power Co., Case Nos. 09-872-EL-FAC, et al., Entry on

Rehearing at 6-7 (Mamh 24, 2010),
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such that it is likely to achieve a reduction in energy consumption and an associated public

benefit.

i

2. Cost/ Benefit Analysis

IEU-Ohio also argues that, based on Mr. Murray's comparison of AEP-Ohio's
Action Plan to similar energy efficiency plans proposed by other electric utilities in other
states, that AEP-C1hio's Portfolio Plan has relatively high costs to benefits (IEl1-Ohio Ex.1
at 4, 12-14; Tr. 116-117). Based on Mr. Murray's conclusion that the AEP-Ohio's Portfolio
Plan had relatively high costs in comparison to benefits, IEU-0hio conducted a more
targeted analysis, of the Portfolio Plan. In IEU-Ohio's view, AEP--0hio's Portfolio Plan is
unlawful because it does not include lower cost options to achieve compliance with peak
demand reduction requirements.

According to Mr. Murray, AEP-ohio could achieve peak demand reduction

compliance by leveraging its customers' participation in the demand response programs
offered by PJM Interconnection LLC (PjM) and reduce the cost of the Portfolio Plan by
approximately $7.0 million (IEU-Ohio Ex. I at 21; Tr. 87). IEU-Ohio asserts that ignoring
lower cost options that reduce the overall cost of the Portfolio Plan does not benefit
ratepayers, is not in the public interest, and is contrary to the state's policies set forth in
Section 4928.02(A), Revised Code, which, among other things, seeks to ensure consumers
the availability of reasonably priced electric service. For these reasons, IEU-Qhio posits
that the Stipulation should not be approved by the Commission. Alternatively, IEU-Ohio
requests that the Commission direct AEP-Ohio to modify its Portfolio Plan to permit
customer-sited demand response capabilities to qualify as capacity resources in PJM's
market, which will be counted as part of AEP-Ohio s portfolio obligation, provided the

customer commits its capabilities to AEP-Ohio.

The Companies note that, as Mr. Murray admits, he is not a demand side
m:anagement (DSM) expert and that he was only conceptually familiar with the four stages
of energy efficiency, and DSM concepts and definitions, (Tr. 71-73, 79, 96). AEP-Ohio
emphasizes that Mr. Murray did not have direct or personal knowledge of the documents
attached to his testimony in support of his comparison to other energy efficiency programs
(Tr. 67-64). The Companies argue that based on Mr. Murray's lack of understanding about
I7SM, and his lack of knowledge of the documents or data relied on for his claims
regarding AEP-0hio's Plan, the Commission should not afford exhibits KMM-1, KMM-2,
or KMM-3 attached to his testimony, or any statements made in reference to such exhibits,
any evidentiary weight (Cos. Br. at 8).

Further, AEP-Ohio states that Mr. Murray used theTRC test to perform his
comparison of energy efficiency plans but overlooked that a component of the TRC test is
the utilities' avoided costs. Each utility's avoided cost is unique to the particular utility.
AEP-Ohio reasons that, because each utility`s avoided cost is different, Mr. Murra}^s
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comparison of AEP-Ohio's energy efficiency plan components to that of other utilities
based on TRC values, without the avoided cost information, is of no value to the
Commission s evaluation of the plan (Tr. at 97, 100; Cos Br. at 9). Furthermore, the
Companies note that W. Murray did not compare the components of each program or the
consumption profiles of the markets involved (Tr. at 75). Finally, AEP-Ohio emphasizes
that there are mathematical errors in Mr. Murray's Exhibit KMM-3, including comparing
the cumulative savings over a four year period for certain of the other utility plans

evaluated in comparison to one year of savings for the AEP-Ohio Plan and the

computation of lifetime costs saved for Appalachian Power Company (APCo) to that of

AEP-Ohio. On cross-examination, Mr. Murray admits that these errors affect his analysis

(Tr. at 104).

AEP-OMo argues that IEU-Ohids claims regarding lower cost options is inaccurate
aiand based on a misperception of the Commission's rules. AEP-Ohio witness Williams
testified that AEP-Ohio plans to offer a "PJM-equivalent" demand response program. The

Companies assert that Rule 4901:1-39-05(E)(2), O.A.C., does not automatically result in

convnitment of customer-sited resources toward the electric utility's compliance efforts or
that, if AEP-Oh.io customers participate in P}NI's wholesale demand response progra.m,
the customer's resource pursuant to PJM is considered a capacity resource for AEP-Ohio

(Tr. at 38-40, 45-46, 54-55).

The Commission finds that IEU-Ohio's analysis of AEP-Ohio s Action Plan and its
comparison to the energy efficiency programs of other electric utilities was inadequate and
not sufficiently detailed to convince the Commission that the costs of the AEP-Ohio's
programs are excessive for the benefits. Our review of the record leads us to believe that
the energy efficiency programs in AEP-Ohio's Plan are on par with those of the electric
utilities referenced in this proceeding, and are consistent with the Comntission's rules in
Chapter 4901:1-39, O.A.C. We recognize that AEP-Ohio has proposed, in Case Nos. 10-
343-ELrATA and 10-344-EIrATA, whfch are currently pending before the Commission, to
offer its own demand response programs.

3. Lost distribution revenue recovery

Next, IEU-Ohio contends that AEP-Ohio has failed to demonstrate that the recovery
of lost distribution revenue is necessary to allow CSP or OP the opportunity to recover its
cost of providing distribution service and a fair and reasonable rate of return, as provided
in the Stipulation. AEP-Ohio witness Rousch, in IEU-Ohio's opinion, merely explained
how lost distribution revenue is calculated (Joint Ex. I at 9; AEP-Ohio Ex. 2 at 5). tEU-
Ohio argues that no evidence was presented to demonstrate that recovery of lost
distribution revenue is appropriate or necessary. Furthermore, IEU-Ohio contends that
even assurning that AEP-Ohio had demonstrated that recovery of the lost distribution
revenue was reasonable, AEP-Ohio's calculation of the lost distribution revenue is
incorrect. IEU-Ohio argues that AEP-Ohio overstates the potential lost distribution
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revenue because its calculation is based on the assumption that AEP-Ohio will. experience
lost distribution revenue if commercial and industrial customers reduce energy usage.
IEU-Ohio contends that this overlooks the fact that commercial and 'zndustrial customer

distribution energy charges are based on fixed monthly customer charges, demand
charges subject to ratchets, and variable distribution charges based on energy
consumption (IEU-Ohio Ex. 1 at 18). IEU-Ohio contends that most base distribution
revenues are collected via the montldy customer charges and demand charges (IEU-Ohio
Ex. 1 at 18). IEU-Ohio asserts that AEP-Ohio witness Roush simply divided the total
annual base distribution revenue by billed energy, excluding customer charges and pass-
through riders, to derive an average distribution revenue which significantly overstates
the variable distribution charges that AEP-Ohio collects from commercial and industrial
customers (IEU-Ohio Ex.1 at 17- 18). Thus, IEU-Ohio asserts that the Commission should
not approve the Stipulation, but if the Commission elects to adopt the Stipulation, the
Commission should direct AEP-Ohio to eliminate the lost distribution revenue from the
EE/ PDR Rider (IEU-Ohio Ex.1 at 17-18).

AEP-Ohio responds that Section 4928.66(D), Revised Code, allows for the recovery
of revenue that otherwise may be foregone by the electric utility as a result of or in
connection with the implementation of energy efficiency or energy conservation programs.
With the adoption of Rule 4901:1-39-07(A), O.A.C., AEP-Ohio contends that the
Commission unequivocally endorsed the electric utility's recovery of appropriate lost
distribution revenue and shared savings. IEU-Ohio witness Murray admitted that AEP-
Ohio would receive less revenue when commercial/industrial customers on certain rate
schedules reduce their peak demand and corrected his testimony accordingly (Tr. at 64-65,
90-92). AEP-Ohio argues that the annual EE/PDR review will include a reconciliation of
actual net distribution lost revenue as reflected on the Companies' books based on actual
measure installations and a reconciliation of shared savings based upon annual kWh
savings through actual measure instaIlations accomplished in the calendar year relative to
the benchmark and the graduated incentive scale included in the Stipulation (Cos. Ex. 2 at
7).

OCC, OEC, Sierra, and NRDC state that the Stipulation benefits consumers and the
public interest by directing more money to customer incentives, facilitating the transparent
review of the progrnm's administrative costs, and providing shared savings based on new
programs. Recognizing the Companies' existing interruptible service load as counting
toward the PDR benchmarks reduces AEP-0hio's compliance cost for PDR programs.
OCC, OEC, Sierra, and NRDC offer that the Stipulation also specifically excludes certain
aspects of the portfolio program from customer rates, as the original Action Plan will not
be included in the EE/PDR Rider, the cost to implement a demand reduction program in
2009 wiR be zero, and AEP-Ohio will not collect carrying charges in connection with the
EE/PDR Rider. As OCC, OEC, Sierra, and NRDC state, the Stipulation also supports
energy efficiency audits for hospitals and energy efficiency programs for manufactarers.
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Thus, OCC, OEC, Sierra, and NRDC assert that the Stipulation meets the second criterion.

(OCC, OEC, Sierra, and NRDC &r. at 5-6).

With regard to the recovery of lost distribution revenue, the Conunission agrees

with AEP-Ohio that Section 4928.66, Revised Code, authorizes the Commission to approve
a revenue decoupling mechanistn which provides for the recovery of revenue that may

otherwise be foregone by the utility as a result of or in connection with the implementation

by the electric distribution utility of any energy efficiency or energy conservation

programs. AEP-Ohio is also correct that in adopting Rule 4901:1-39-07(A), O.A.C., the

Coinmission established an opportunity for an electric distribution utility to include, in its

portfolio filing, a proposal for such a revenue decoupling mechanism. The need for a
revenue decoupling mechanism arises from traditional rate designs that recover fixed
distribution costs through volumetric charges. These designs leave utilities at risk of not
collecting enough revenue to cover their fixed distribution costs when sales fall, and may
provide an opportunity for utilities to collect revenue in excess of expenses if sales
increase. The Commission believes that it is important to break or weaken the, link
between sales volume and the recovery of fixed distribution costs. Further, we recognize
that aIl of the Signatory Parties, which represent a broad base of interests, entered into the
Stipulation accepting the distribution-based lost revenue calculatior4 As with any

stipulation, it is reasonable, for the C.ommtssion to assume that the Signatory Parties

herein negotiated provisions of the Stipulation in exchange for AEP-Ohio's recovery of lost

distribution revenue.

However, in this instance, the Commission agrees with IEU-Ohio that the record
fails to establish what revenue is necessary to provide AEP-Ohio with the opportunity to
recover its costs and to earn a fair and reasonable return. Without this information, the
Conunission cannot determine whether the Signatory Parties' proposal included in Section
F of the Stipulation is reasonable. Given that CSP's last distribution rate case occurred in
1991 and OF's last distribution rate case occurred in 1994, AEP-Ohio's actual costs of
service are unknown at this time. Therefore, at this tirne, the Commission will temporarily
grant AEP-Ohio lost revenue recovery through January 1, 2011. During this time, AEP-
Ohio is encouraged to propose a mechanism to answer the Commission's concern
regarding quantification of fixed costs, as well as a mechanism to achieve revenue

decoupling, which may include, but is not limited to, the method proposed in this filing:

lost distribution revenue recovery, a decoupling rider, or any other method which reduces
or etiminates the link between sales volume and recovery of fixed distribution costs. If
AEP-Ohio proposes a reasonable mechanism, the Commission will consider a request to
extend the recovery perlod wh.ile the mechanism is considered.

With this modification, the Commission is convinced that the Stipulation, as a
package, benefits ratepayers and the public interest. We note that pursuant to the
Stipulation, program costs and shared savings will be reviewed and reconciled.
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C. Does the settlement packase violate anv im ,Lortant regulatorv nrlnciple or
r^actice?

OCC, OEC, Sierra, and NRDC advocate that the Stipulation does not violate any
important regulatary principle or practice. They note that the purpose of the Stipulation is
to assist AEP-Ohia in meeting the EE/PDR benchmarks, while preserving the other
Signatory Parties' right to challenge AEP-Ohio's incentive-based renewal energy credit
program for solar photovoltaic and small wind resources, as well as its solar photovoltaic
and small wind REC purchase program, and to oppose individual Self Direct program
applications. Further, OCC, OEC, Sierra, and NRDC explain that the Stipulation includes
a true-up mechanism for the EE/PDR Rider and a cap on shared savings, which provide
stability for the funding and costs of the Portfolio Plan. As such, OCC, OEC, Sierra, and

NRDC assert that the Stipulation meets the third criterion for the Commission's adoption
of a stipulation agreement. Thus, they urge the Commission to approve the Stipulation

without modification. (OCC, OEC, Sierra and NRDC Br. at 6-7).

In previous mercantile rider exemption cases considered by the Commission,16 we
found that it would be both equitable and reasonable to accept a mercantile customer's
application for rider exemption using the benchmark comparison method to determine
whether a rider exemption is appropriate when, in reliance upon the prior version of Rule
4901:1-19-08, O. A. C., the customer and the electric utility reached agreement on the
application between June 17, 200917 and December 10, 2009?$ However, mercantile
customer rider exemption requests arising from agreements subsequent to the December
10, 2009 effective date of the rules shall not rely upon the benchmark comparison method.
Thus, the segment of the Stipulation described herein in Section IV.I.3 of this Order, is
clarified to reflect that a calculation that utilizes Option 2, the benchmark comparison
method, is only available for applications for mercantile customer rider exemption for
agreements entered into between June 17, 2009 and December 10, 2009. Further, we direct

16 SmFN 1 in February 11, 2009 Entries in Case Nos. 09-595-EIrEEC, 09-1100-ECrEEC, 09-1101-EGEEC, 09-
1102-EU-EEC, 09-1201YEL-EEC, 09-1201-EIrEEC, 09-1400-EGEEC, 09-1500-EL-EEC.

17 On June 17, 2009, in adopting Rule 4901:1-19-08(B)(1) and (2), O.A.C., the Commission required a
mercantile cusbomer to submit information sufficient for the Commission to compare the reductions
achieved by the customer to the electric utility's benchmark in order to qualify for a rider exemption.
See, Green Ruies, Entry Qune 17, 2009).

16 On October 15, 2009, the Commission reversed its prior position and rejected the benchmark comparison
method, stating:

We have deleted from the rule, requirements for mercantile customer baseline energy use
and peak demand because we do not anticipate basing exemptions on whether a particu]ar
mercantile customer has or has not achieved a percentage of ezwrgy savings equivalent to
the electric utility's annual benchma.rk.

See Green Ruies, Entry at 14 (October 15, 2009).
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Staff to track volumes, and report quarterly to the Commission, percentages of
nonresidential sales for customers that have been granted exemptions from the EE/PDR

Riders.

Upon review of the Stipulation, its various provisions and the regulatory principles
and practices implicated by the agreement, the Commission finds that the Stipulation as
modified herein, does not violate any important regulatory principle or practice. Thus, the
modified Stipulation meets the third criterion for considering the reasonableness of a

stipulation.

VL CONCLUSION

After reviewing the Stipulation, the Commission finds that the Stipulation and

AEP-Ohio's energy efficiency PortfoIio Plan adequately address the Companies' EE/PDR
compliance requirements. We further find that the process used to develop the
Companies' Portfolio Plan and to negotiate the Stipulation involved serious bargaining by

knowledgeable, capable parties. After considering the Stipulation, in its entirety, the

aspects of the Stipulation opposed by IEU-Ohio and the basis for their arguments as set

forth in the record, the Commission concludes that the Stipulation, as a package, benefits
ratepayers and the public interest. IEU-Qhio's analysis of AEP-Ohio s Action Plan and
their comparison to the energy effsciency programs of other electric utilities was
inadequate and not sufficiently detailed to convince the Commission that the issues raised
justify modifying or rejecting the Stipulation, as IEU-Ohio reconunends, except with
regard to the recovery of lost distribution revenue. We are further convinced that the
Stipulation, as a package, benefits ratepayers and the public interest, noting the broad base
of support for the Stipulation, as evidenced by the Signatory Parties. We note that
pursuant to the Stipulation, program costs and shared savings will be reviewed annually
and reconciled. FinatIy, we note that, whfle the adoption of energy efficiency programs
may result in a minimal rate increase, the programs offered may likewise result in energy
efficiency savings for participating residential, commercial, and industrial customers and
may ultimately avoid the need to construct additional generation facilities. For these
reasons, we conclude that the Stipulatioiy in its entirety, benefits ratepayers and the public
interest. We also find the Stipulation is in the public interest, as it offers energy efficiency

programs for each class of AEP-Ohio customers, without the necessity of engaging in
extensive and costiy litigation. Lastly, the Stipulation does not violate any important
regulatory principle or practice. Accordingly, the Stipulation should be approved as

modified herein.

Accordingly, the Commission finds that the Companies should file their respective
EE/PDR Rider rate tariffs consistent with this order, to be effective on a bills rendered
basis, on a date not earlier than both the commencement of the Companies June 2010

billing cycle, and the date upon which final tariffs are filed with the Commission,
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contingent upon Comutission approval. In light of the timing of the effective date of the
EE/PDR Riders, the Commission finds that the first true-up should be filed to be effective
July 2011. The EE/PDR Rider shall end with the last billing cycle of December 2011 with a

final true-up in the first quarter of 2012.

FINDINGS OF FACT and CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, are subject to the jurisdiction of
this Commission.

(2) On November 12, 2009, CSP and OP fited applications for
approval of their respective portfolio plans to comply with
EE/PDR requirements in Senate Bill 221. Contemporaneously,
AEP-Ohio filed a Stipulation entered into by AEP-Ohio, OCC,
OMA, OEC, OPAE, Sierra, NRDC, OEG, OPLC, OHA, and
Ormet, addressing all, of the issues raised in the application_

(3) IEU-Ohio filed objections and recommendations to AfiP-Ohio's
application on December 11, 2009. AEP-Ohio filed a response
on December 23, 2009. IEU-Ohio filed a reply on December 30,
2009.

(4) Motions to intervene were filed by Ormet, IEU-Ohio, OPAE,
Sierra Club, OEG, OHA, OMA, OEC, OCC, NRDC, and
EnerNOC. All requests for intervention were granted.

(5) An evidentiary hearing was held on February 25,2010.

(6) Initial briefs were filed by AEF-Ohio, lEU-Ohio, and jointly by
OCC, OEC, Sierra, and NRDC, on March 10, 2010. Reply briefs
were fled by AEP-Ohio and IEU-Ohio on March 19, 2010.

(7) The Stipulation, as a package, meets the Commission's criteria
for reasonableness and is approved, as modified herein.

ORDER:

Itis,therefore,

ORDERED, That the Companies' application for approval of their respective.
portfolio programs, pursuant to the Stipulation filed in conjunction with the application,
be adopted, as modified herein. It is, further,
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ORDERED, That the Companies file their EE/PpR Rider tariffs consistent with this
opinion and order, to be effective on a bills rendered basis, on a date not earlier than both
the commencement of the Companies June 2010 billing cycle, and the date upon which
final tariffs are filed with the Commission, contingent upon final review and approval by

the Commission. It is, further,

ORDERED, That CSP and OP are authorized to fiIe in final form four complete,
printed copies of its tariffs consistent with this opinion and order. The Companies shall
file one copy in this case docket and one copy in each Company's TRF docket (or may
make such filing electronicatly, as directed in Case No. 06-900-AU-WVR). The remaining
two copies shall be designated for distribution to Staff. It is, further,

ORDERED, That the Companies notify all affected customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tariffs. A
copy of this customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Department, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That a copy of tfiis opinion and order be served upon all interested
persons of record.

THE PUBL1C,UTILITIES COMMISSION OF OHIO

Alan R. Schriber, lChairman

Paul A. Centolella

Steven D. Lesser

GNS/RLH/vrm

Entered in the Joumal

NAY 13 2010

I L2t!o._'
Rene6 J. Jenkins
Secretary

Valerie A. Lemmie

Cfieryl L. Roberto
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BEFORE

THE PUBLIC UITLTTI1sS COMMISSION OF OHIO

In the Matter of the Application of Ormet
Primary Aluminum Corporation for
Approval of a Unique Arrangement with
Ohio Power Company and Columbus
Southern Power Company.

Case No. 09-119-EI. ABC

OPINION AND ORDER

The Commission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

APPEARANCSS:

Sonnenschein Nath & Rosenthal LLP, by C(ifton A. Vince, Douglas G. Bonner,

Daniel D. Barnowski, and Emma F. Hand, 1301 K Street NW, Suite 600 East Tower,

Washington, D.C. 20005, on behalf of Ormet Primary Aluminum Corporatioa

Richard Cordray, Ohio Attarney General, by Duane W. Luckey, Seciion Chief, and

Thomas Lindgren and Thomas McNamee, Assistant Attorneys General, 180 East Broad
Street, Columbus, Ohio 43215, on behalf of the staff of the Public Utilities Commission of
Ohio.

Marvin I. Resnik and Steven T. Nourse, American Electric Power Service
Corporation, I Riverside Plaza, 29ffi Floor, Columbus, Ohio 43215, on behalf of Columbus
Southern Power Company and Ohio Power Company.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Gregory J. Poulos, and
Maureen R. Grady, Assistant Consumere Connsel, Office of Consumers' Counsel,10 West
Broad Street, Columbus, OErio 43215, on behalf of the residential consumers of Columbus
Southem Power Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehni and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G, McAlister and
Joseph M. Clark, 21 East State Street, Columbus, Ohio 43215, on behalf of Industrial

Energy Users-Ohio.
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Chester, WiIlcox & Saxbe, LLP, by John W. Bentine, Mark S. YuricJ4 and Matthew S.
White, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company.

PIO NION:

1. History of the Proceeding

On February 17, 2009; Ormet Primary Aluminum Corporation (Ormet) filed an
application pursuant to Section 4905.31, Revised Code, to establish a unique arrangement
with the Ohio Power Company and Columbus Southern Power Company (AEP-Ohio) for
electric service to its alum'vnun-producing facility located in ITannibal, Ohio. In its
application, Ormet requests that the Commission establish a unique arrangement for
electric service with ASP-Ohio that links the price of electricity for its facility for calendar
years 2010 through 2018 with the price of aluminum as reported on the London Metal
Exchange (LME). Ormet filed an amended application on April 10, 2009, to reflect the
possible curtailment of the equivalent of at least two of its six potlines.

On March 9, 2009, Industrial Energy Users-Ohio (IEU-Ohio) filed comments
regarding Ormet's application. Further on Apri128, 2009, Ohio Energy Group (OEC3) and
Kroger Company (Kroger) each filed comments regarding Ormet's amended application.

Motions to intervene were filed by AEP-Ohio, IEU-Ohio, OEG, Kroger, and the
Ohio Consumers : Counsel (OCC). Those motions were granted by the attrorney examiner.

Based upon the comments, the attorney examiner set this matber for hearing. The
hearing in this matter commenced on Apri130, 2009, and concluded on June 17, 2009. At
the hearing, Ormet presented fonr witnesses, OCC presented three witnesses, and Staff
presented one witness. Briefs were Ciled on July 1, 2009, by Ormet, AEP-Ohio, OCC and
OEG, IEU-Ohio, Kroger, and Staff.

II. Discussion and Conclusions

In support of the unique arrangement, Onnet argues that the benefits to the region
of keeping Ormet in operation will more than offset the delta revenue paid by other
ratepayers. Ormet claims that the undisputed expert testimony in the record of this
proceeding demonstrates that, at full operations, Ormet provides $195 million of benefits
to the regional economy (Ormet Ex. 5 at 1).

Ormet also contends that the proposed unique arrangement furthers the policy of
the State of Ohio as codified in Section 4928.02, Revised Code. Ormet elaims that the
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unique arrangement is designed to meet the specific needs of Ormet with respect to the
price, terms, conditions, and quality options of electric servi.ce as specified by Seciion
4928.02(B), Revised Code. Further, Ormet claims that the unique arrangement will help
Ohio compete in the global economy pursuant to Section 4928.02(N), Revised Code.
Ormet contends that it competes in a global market and needs affordable energy in order

to compete.

Ormet further contends that it has provided the information needed by the
Commission to approve the unique arrangement. Ormet notes that it has provided an
affidavit from its chief executive officer verifyfng the information provided in the
application and that it has also provided verifiable data in support of the application.

OCC and OEG claim that Ormet's economic analysis of its impact on the region is
flawed because it fails to factor in the negative economic impact on the rest of the state
from raising electric rates to pay for the delta revenues (Tr. I at 263, 265). OCC and OEG
assert that there wiIl be a clear negative economic impact to requiring aIl other AEP-Ohio
ratepayers to pay increased rates to pay for the delta revenues under the proposed un3que

arrangement.

IEU-Ohio notes that the Commission may approve a proposed unique arrangement
if it is shown to be just and reasonable and that it €urthers the policy of this state.
However, IEU-Ohio argues that Ormeirs application should not be approved. IEU-Ohio
claims that there are no clear or reliable indications of how the proposed unique
arrangement will produce sufficient beneficial outcomes to make the transfer of revenue
responsibility just and reasonable. IEU-Ohio alleges that there are many unanswered
questions regarding the proposed unique arrangement, including questions related to the
future price of aluminunt, the treatment of delta revenue, pending Iitigation between
Ormet and its alumina supplier, OrmeYs ability to negotiate a new tolling contract, the
sale of significant assets currently owned by Ormet, and the minimum cash requirement

associated with labor costs for 2010 and beyond.

The C.ommission finds that Ormei's application for a unique arrangement should be
approved subject to a number of modifications set forth below. The evidence in the record
of this proceeding demonstrates that Onnet pravides significant economic benefits to the
region. Specifically, the evidence demonstrates that Ormet provides $195 million in total
employee compensation and benefits to the regional economy (Ormet Ex. 5 at 1). The
evidence also indicates that Ormet is a key employer for the region (Orinet Ex. 5 at 3-4)
and that Ormet's operations are responsible, indirectly, for the creation of an additional
2,400 jobs in the region (Tr. 1 at 262-263). Further, the record shows that Ormet's
operations generate over $6.7 millieai in tax revenue each year (Tr. 1 at 271). Ftn.ally,
although OCC and OEG, as well as Staff, claim that the increased rates paid by ratepayers
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will have a negative economic effect on the state's economy, no party presented evidence
in the record which quantified this negative effect (TR.1 at 264-265).

The Commission notes that, although the proposed unique arrangement covers the
period between January 1, 2009 and December 31, 2018, the specific terms and conditions

of the unique arrangement are distinctly different for calendar year 2009 than for the
remaining years of the unique arrangement. Therefore, the Commission wiII address the
teruvs related to calendar year 2009 separately.

A. Ternvs of the Uniaue Arrangement for Calendar Year 2009

Under the terms of the amended application, for the balance of calendar year 2009,
Ormet will pay AEP-Ohio the lesser of the appli.cable AEP-Ohio tartff rate or $38.00 per
MWh. If Ormet reduced its production by the equivalent of at least two potlines, Ormet's
rate would be reduced to the lesser of the applicable ABI'-Ohio tariff rate or $34.00 per
MWh. Ormet requests that the rate for 2009 going forward be set at a level that, taking
into account the rate tliat Ormet has been paying to date, would result in an average rate
of $38.00 per MWh for the portion of the year that Ormet was above the four potiine
operating level and an average rate of $34.00 per MWh for the portion of the year that
Ormet was operating at four potlines or less.

OCC and OEG argue that, while Ormet's proposed unique arrangement for 2009 is
reasonable in most respects, the provisions calling for retroactive recovery of discounted
rates should be rejected. OCC and OEG note that the proposed unique arrangement
requests the Commission make the unique arrangement retroactive to January 1, 2009.
OCC and OEG allege that this would result in Ormet receiving discounted rates for
electricity that were different from the rates which were approved and in effect at the time
the service was delivered. OCC and OEG argue that this would constitute retroactive
ratemaking which is prohibited. Lucas County v. Public Util. Coram. (1997), 80 Ohio St.3d

344, 348-349. Further, OCC and OEG contend that Ormet should be required to pay AEP-
Ohio s economic development rider. OCC and OEG note that this rider is unavoidable
and that Ormet should pay this rider just like all other customers.

Finally, OCC and OEG claim that the proposed unique arrangement for 2009 is
unreasonable and unlawful because it provides compensation to AEP-Ohio for its POLR
responsibilities when Ormet cannot shop under the contract. OCC and OEG claim that,
because AEP-Ohio will not 3ncur any risk that Ormet would leave and come back to
system and seek service when the merket makes it more economical, AEP-Ohio should not
assess a POLR charge on Ormet, and ratepayers should not pay any discounY which
compensates .AEP-Ohio for a non-existent POLR ri.sk for this consamer.

000000159



09-119-EL-AEC -5-

AEP-Ohio argues that the Commission should not reopen its prior approval of the
temporary amendment to the 2007 -2008 contract between Ormet and AEP-Ohio. This
temporary amendment was approved by the Cornmission effective January 1, 2009. ABP
contends that, if the Commission approves the proposed un3que arrangement, the unique
arrangement should be effective on a prospective basis only because an earlier effective
date would violate the terms of the temporary amendment.

Staff notes that Ormet's rate for 2009, the first year of the agreement, would be fixed
at either $38 per MWh or $34 per IvtWh, depending on the number of potlines in operation
(OCC Ex. 3 at 6-7). Although Staff had previously recommended that tlte Comnnission
bifurcate this proceeding and address calendar year 2009 separately, Staff recommends
Commission approval of the terms for the first year of the unique arrangement.

The Commission finds that the terms of the unique arrangement for 2009 should be
approved subject to the following modifications. With respect to price, the Commission
orders AEP-Ohio to bill Ormet, for the balance of 2009, at a rate which, for a11 of calendar
year 2009, averages $38.00 per MWh for the periods when Ormet was in fvll operation
(i.e., six potlines), $35.00 per IvIWh for the periods when Ormet curtailed production to 4.6
potlines, and $34.00 per MWh for the periods when Ormet curtailed production to 4
potlines, This rate will ensure that Ormet will receive thhe benefits of the rates proposed
for calendar year 2009 in its aatended application without bifurcating the proceeding as
originally proposed by Staff. Further, this rate is contingent upon Ormet znaintaining
employment levels at 900 employees for calendar year 2009 pursuant to Ormefs
representations in the record of this proceeding (Ormet Ex.11A at 5-6; Tr. III at 425).

However, with respect to the delta revenue for 2009, the Commission believes
further proceedings are necessary regarding the recovery of delta revenues by AEP-Ohio
for calendar year 2009. Therefore, the Commission authorizes AEP-Ohio to defer the delta
revenues created by the unique arrangement for the remainder of calendar year 2009, and
the Commission directs AEP-0hio to file an application to recover the appropriate
amounts of the deferrals authorized by the Commission in Case No. 08-1338-EL-AAM and
the delta revenues for calendar year 2009.

The approved unique arrangement shall be effectlve for services rendered
following the filing in this docket of an executed power agreement which confoams to the
modifications ordered by the Commission in this Opinion and Order. Although the
power agreement shall be effective for services rendered after the filing of an executed
power agreement, the Commission retains the right, upon review of the executed power
agreement, to order further revisions to the power agreement in order to ensure that the
power agreement conforms to the modifications of the proposed unique arrangement

ordered by the Commission in this Opinion and Order.
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B. Tzrms of the Unique Arrangement for Calendar Years 2010 throneh 2018

For calendar years 2010 through 2018, the rate Ormet wz71 pay under the proposed
unique arrangement will be determined based upon schedules filed each year with the
Commission. Each schedule would include an "indexed rate° and a "target price." The
indexed rate would be the rate that Ormet could pay to produce the niinimum cash flow
necessary to sustain operations and pay its required legacy costs depending upon the LME
price of aluminum T'he target price will be the projected average price of aluminum for
the calendar year as reported on the LMB at which Ormet would be able to pay the AEP-
Ohio tariff rate and still maintain the minimum cash flow necessary to maintain its

operations and pay its required legacy costs. Under the proposed unique arrangement,
the Commission may require an independent third-party review of each year's schedule at

Ormet's expense.

When the Idv1E price of aluminum is less than or equal to the target price, Ormet
will pay the indexed rate. When the LME price of aluminum is greater than the target
price, but not more than $300 per tonne above the target price, Ormet will pay 102 percent
of the AEP-0hio tariff rate. When the LME price is greater than $300 per tonne than the
target price, Ormet will pay 105 percent of the AEP-Ohio tariff rate. At the end of each
year, there will be a true-up to reconcile the projected I.A'IE prices for the year with the

actual LME prices.

With respect to the terms of the unique arrangement for calendar years 2010
through 2018, intervenors in this proceeding and Staff have raised a number of specific
arguntents related to: (1) the proposed discount and delta revenue recovery; (2) potential
delta revenue credits; (3) POLR charges; (4) deposit and advance payment requirements;
and (5) the need for future review of the proposed unique arrangea ►ent. Although the

Conunission will approve the proposed unique arrangement, the Commission will order a
number of modifications to the unique arra.ngernent in order to address the issues raised
by intervenors and Staff.

1) Pronosed Discount and Delta Revenue Recoverv

lEU-0hio argues that the unique arrangement, if approved, would irnpose an
excessive burden on other customers of AEP-Ohio. IEU-Ohio claims that, under the
pricing formula contained in the proposed unique arrangement and assunting an AEP-
Ohio tariff rate of $44.24 per N14Vh, Ormet would need to sell aluminum at $2.843 per
tonne to avoid creating delta revenues; however, if Ormet sold aluminum in 2010 at $1,602
per tonne, which was the LME forward price as of April 29, 2009; delta revenues would
amount to $283 million (OEG Ex. 1; OEG Ex, 6).
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Likewi.se, OCC and OEG claim that the proposed unique arrangement is
unreasonable because it fails to limit the delta revenues that ratepayers could be asked to
pay. OCC and OEG note that any LME price less than $2,200 per torm will result in
Ormet being paid, in the form of a credit on its bi11, to use electri city (Tr. I at 153; Tr. II at
297). As of May 1, 2009, the I.IvIE futures price for July 2010 was $1,602 per tonne (Tr. I at
150-155). OCC and OEG claim that, if the futures price for July 2010 accurately refkcts the
actual LME price for July 2010, Ormet will be paid $77.1 million to use power in 2010 (Tr. I
at 153). OCC and OEG contend that there is no basis in law for the proposed unique
arrangement and that Ormet has failed to provide any credible legal justification for
requiring ratepayers to pay cash to a company beyond discounting rates to zero dollars.
Therefore, OCC and OEG conclude that the proposed unique arrangement would not be
reasonable without an appropriate floor for the rate Otmet will pay.

OCC and OEG note that, although the total impact of wages on the states of Ohio,
West Virginia and Pennsylvania, if Ormet were to close, would be $195 million per year
(Ormet Ex. 8 at 4), half of the employees and retirees identified in the amended application
reside in Pennsylvania and West Virginia (Ormet Ex. 5 at 5), and a substantial amount of
the tax revenues received from Oramet goes to West Virginia (Ormet Ex. 5 at 11-12). Thus,
OCC and OEG conclude that OrmeYs economic study should be discounted by 42 percent
before it can be considered a relevant study on the Ohio economic impact of a potential
closing by Ormet. OCC and OEG note that Staff recommended in the hearing that the
amount of the rate discount be limited to $54 miIlion per year and that the discount be
phased out over the term of the contract (Staff Ex 2 at 3). However, OCC and OEG
maintain that the limit should not exceed $32 million, the amount of wages of the Ohio

workers at the Ormet plant.

Kroger argues that, when considering a proposed unique arrangement, the
Commission must balance aII costs of the proposed arrangement with the benefits of
assuming those costs. Further, Kroger contends that, in order to avoid ezposing
ratepayers to unreasonable and unlimited risk, any unique arrangement approved by the
Commission in this proceeding should include reasonable proteciions for AEP-Ohio
ratepayers. Kroger believes that the reasonable protections should include a detinitive
Iimit on the cost that ratepayers are required to pay, by either limiting the discount Ormet
receives to a certain percentage below AHP-Ohio s tariff rates or placing a dollar limit on
the amount of delta revenues AEP-Ohio may recover annually from the unique

arrangement.

AEP-Ohio believes that the amount of any discount to be provided to Ormet is a
matter for the Commissiori s judgment. However, AEP-Ohio claims that, under Section
4905.31(E), Revised Code, Affi'-Ohio must be provided full recovery of aI1 delta revenues
under the unique arrangement because the statute specifies that all costs of an economic
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development program or job retention program are recoverable by an electric utility,
including all "revenue forgone."

Onnet claims that the potential harm predicted by the intervenors in this
proceeding is speculative and based upon an unlikely worst case scenario. Ormet
contends that the delta revenue calculations by OCC and OEG are based upon the
erroneous assumption that current L.IvIH forward prices are reliable predictors of future
LIvIE prices and that future LML prices are Ialcely to stay below $1,941 per tonne (C?CC Fx.
3 at 11-12). However, Ormet contends that a more reliable projection predicts that
aluminum prices will be near $2,000 per tonne by the end of 2009 (Ormet Ex. 9 at 1; Tr. I at
173-174). Ormet also claims that there are several additional factors that will lower its
costs, and the need for rate discounts, over time; these factors include deleveraging
through the proceeds raised by asset sales and internally-generated cash (Ormet Ex. 7 at
2), and reductions in Ormet's pension contributions beginning in 2013 (Tr. III at 434436).

Staff argues that any unique arrangement approved by the Commission should
contain a floor and a ceiling. The Staff believes that a price floor, below which a
customer's payments cannot go, reflects the need to maintain the customer's incentive to
operate efficiently and effectively. Staff maintains that a maximum reduction of 25 percent
from the tariff rate is the appropriate balance, keepui.g the customer focused on efficiency
but providing temporary assistance as well (Staff Ex 2). This floor would result in a
maximum rate discount of $54 miIlion.

Tn addition, Staff argues that there should be a ceiling on the amount of delta
revenue to be recovered from other ratepayers. Staff notes that the benefits of unique
arrangements to other ratepayers are limited and that the ability of other ratepayers to pay
for delta revenues is likewlse limited. Staff believes that the primary benefit of the unique
arrangement is the potential preservation of jobs in Ohio; thus, Staff argues that the cap on
annual delta revenue recovery should be set initially at $54 millior4 which is the amount of
Ormet's payroll. In addition, Staff recarnmends that the amount of any discount be
reduced by 11 percent of the initial discount each year during the term of the unique
arrangement.

Ormet argues that the $54 million cap proposed by Staff is insuffident. Althangh
Ormet believes that the aluminum market will rebound, Omiet claims that this market is
highly volatile and that any cap must address this volatifity (Ormet Ex. 6 at 6-7). Ormet
maintains that the $54 million cap proposed by Staff is inadequate given the volatility of
the aluminum market. Ormet claims that, if the discount in any given year is not sufficient
to keep Ormet in business, then the entire contract wiIl fail and Ormet wiIl likely need to

curtail production at its Hannibal facility.
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Moreover, Ormet contends that Staf('s proposed cap is unreasonable and
speculative. Qrmet believes that StafYs proposed cap fails to consider what Ormet needs
to operate or to balance the costs of discounts against Chmet!s benefits to this state. Ormet
also claims that Staff has provided no support for its position that a maximum reduction of
25 percent from the tariff rate is appropriate. Further, Ormet contends that Staff has not
demonstrated that its proposed $54 million cap would enable Ormet to remain in business
for the years 2010 through 2019.

The Commission agrees with Staffs position that, generally, unique arrangements
must contain a floor, amini+num amount that the party seeking a unique arrangemait
should be required to pay, and a ceiling, a maximum amount of delta revenue which the
ratepayers should be expected to pay. Ormet represents that it does not oppose the
application of a cap or floor to its contract (Ormet Brief at 21).

With respect to a floor, Ormet proposes a number of different methods for
establishing a floor, with a range of $93 million to $114 miIlion as the maximum discount
from tariff rates. This range includes the variable costs of production of the electricity
consumed by Ormet, which testimony indicates would be approximately $90 million (Tr. I
at 235; Staff Ex. 2A, Tr. IV. at 478-479, 491492). On the other hand, Staff has proposed a
floor in which Ormet would receive a maximum discount from tariff rates of $54 miIlion.
OCC and QEG propose a floor of $32 million, based upon the total wages paid to Ormet's
employees who reside in this state.

Based upon the record in this case, the Commission finds that Ormet's rate should
be determined as proposed in the unique arrangement, but with a floor, or maximum
discount from tariff rates. Although the Commission does not agree with Staffs
recommendation on the amount of the floor, this floor should be implemented in the
manner proposed by Staff at the hearing (Staff Ex. 2). Moreover, the Commission is not
persuaded by the arguments presented by OCC and OEG that the Co*u*>;asion should
consider only the Ohio portions of the regional economy. All of the jobs which would be
retained under the proposed unique arrangement are located in this state irrespective of
where the employees reside. Further, neither. OCC nor OEG presented any economic
analysis regarding how much of the indirect benefits of Ormet's continuing to remain in
operation advantage the residents of this state as opposed to other states.

Therefore, the Commission will modify the proposed unique arrangement to set the
maximum rate discount at $60 million for calendar years 2010 and 2011. The Commission
has based the floor upon the variable costs of production of the electricity consumed by
Ormet at full capacity, which the testimony at hearing indicates would be approximately
$90 million. However, testimony in the record also indicates that, at the time of the
hearing, Ormet was in the process of curtailing production to 4 patlinss (Tr. 1 at 70-71).
This curtailment of operations should reduce Ormet's demand for electricity by
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approximately one-third; therefore, the Commission has reduced the estimate of the
variable costs of production of the electricity of $90 million by one-third to $60 miliion.
The Commission finds that this is an appropriate floor or maximum discount for Ormet
This floor will be subject to two adjustments: a flexible phase down and a reduction in the
discount due to reductions in employment, both of which will be discussed below.

With xespect to the ceiling, or the maximum atnount ratepayers should be expected
to pay in any given year, the Commission agrees with Staff and the intervenors that the
ability of ratepayers to fund the recovery of delta revenues is not unlimited. 'Ormet
contends that the Staff has not offered proof for its recommendation of what ratepayers
can afford to pay. However, Ormet, not Staff nor the intervenors, has the burden of proof
in this proceeding, and it is Ormet that has failed to present evidence contravening the
Staff's expert testimony, which was based upon substantial experience in relevant utility
matters in this state (Staff Ex. I at 1; Tr. II at 336-338; Tr. IV at 505). Therefore, the
Commission will adopt Staff's recommendation of $54 million as the maximum amount of
delta revenue which ratepayers should be expected to pay in a given year.

However, this will result in a potential differential of up to $6 million per year
between the $60 miIlion maximum discount from tariff rates for Ormet and the $54 million
maxitnum in delta revenues which ratepayers can be expected to pay. AEF-Ohio wn71 be
authorized to defer this differential, with carrying costs equal to AEP-Ohio's long term
cost of debt, during the term of the unique arrangement. During this time, aII delta
revenue credits attributable to above-tariff payments by Ormet, to be calculated as
discussed below, will be first applied to reduce or eliminate the deferral and carrying
charges before being applied to AEP-Ohio's economic development rider. At the end of
the term of the unique arrangement, AEP-Ohio will be permitted to recover any rP**+ASn;nv
deferred amounts, incIuding carrying charges, through its economic development rider.

With respect to the adjustments to the floor, or maY;mum rate discount, the
Commission agrees with StafPs recommenclation that the unique arrangement be modified
to phase down the discount over time. Ormet represents that there are several additional
factors that will lower its costs, and in turn the need for rate discounts, over tane; these
factors include deleveraging through the proceeds raised by asset sales and internally-
generated cash (C+rsnet Ex. 7 at 2) and reductions in Ormet's perwion contributions
beguuiing in 2013 (Tr. III at 434-436, 457-458). Therefore, although the $60 million floor
will be in effect for calendar years 2010 and 2011, the Conunission finds that< for calendar
year 2012, the floor should be reduced to $54 rnillion; for calendar yeass 2013 through
2018, the remaining six years of the contract, the floor should be reduced each year by $10

miIlion, uniiI it phases out completely for calendar year 2018.

The Commission also acknowledges that the aluminum market is subject to a great
deal of volatility and that the unique arrangement should address that volati[ity.
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Therefore, for calendar year 2013 through 2018, Ormet may elect to use, in the current

year, any unused portion of the floor from a previous year (or years). Ormet shall apply

this election by providing written notice to AEP-Oliio and by filing such notice in this

docket. For example, if, due to LME prices in 2014, Ormet only uses a discaunt of $28.75
miIIion, leaving $6 million of the 2014 discount unused, Ormet may elect to increase the
floor in calendar year 2015 (or 2016 througfi 2018) by the $6 million unused discount. In
no event will an adjusted floor be peraiitted to exceed $54 million in any year between
2013 and 2018. This should assist Ormet in weathering any short-term sruinSs in the LME
market while ensuring that the Iloor,.or maximum rate discount, phases out over the
duration of the unique arrangement.

Second, the Commission notes that the primary purpose of the unique arrangement
is to retain jobs ra#her than to boost worldwide aluminnm production or to enrich Orniet`s

investors. Any rate discounts provided to Ormet must be directly related to Ormet
maintaining certain levels of employment. The record in this case demonstrates Ormet
cannot continue to employ 900 employees beyond 2009 with curtailed production (Tr. III

at 425). Therefore, under the unique arrangement, Ormet will be required to maintain an

employment level of full-time employees of 650. Ormet will be required to provide a

monthly report to Staff and AEP-Ohio detailing its employment levels. The floor will be

reduced each month by $10 million for every 50 employees below 650 full-time employees

that were employed by Ormet for the previous month This reduction will be in addition

to any planned phase down of the floor discussed above.

2) Potential Delta Revenue Credits

Kroger argues that the unique arrangement must provide for a greater share in the

benefits for AEP-Ohio ratepayers in the event that aluminuin prices rise above the target
price. Kroger claims that ratepayers are being asked to bear the risk of declirdng
aluminum prices and, there£ore, should receive a reasonable return in the event that
aluminum prices rebound. Kroger does not believe that a potential five percent gain is
sufficient to compensate ratepayers for these risks.

OCC and OEG also allege that, under the proposed unique arrangeme.nt, AEP-
Ohio's ratepayers bear great risks related to the price of aluminum while receivmg little

benefit if the price of aluminum rises. OCC and OEG cite to the testiatony of OCC witness

Ibrahim that the proposed unique arrangement lacks symmetry regarding the risks and

benefits born by AEP-Ohio's customers (OC'C Ex. 3 at 14-15). OCC and OEG claim that, if

aluminum prices double from the price when Dr. Ibrahim filed his testim.ony, the possible

benefit to AEP-Ohio's ratepayers would only be $3.6 million to $8.9 million (OCC Ex. 3 at

15). On the other hand, if the futures prlce for July 2010 accurately reflects the actnal LME

price for July 2010, Ormet will be paid $77.1 miIIion to use power in 2010 and ratepayers
would be responsible for delta revenues of $281.1 million OCC and OEG contend that
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this asymmetry is extremely disadvantageous to AEP-Ohio s ratepayers because these
ratepayers will bear huge risks for delta revenues while the benefits are extremely urilikely
and minimal compared to the risks. Comsequendy, OCC and OEG recornmend that a
reasonable symmetry would require Ormet to pay a rate that exceeds the tariff rate by

$d.049 per MWh times 50 percent for each $1 per tonne when the actual I.ME price exceeds
the target price. AEF-Ohio would receive delta revenue credits for the amount that t?nnet

pays in excess of tariff rates with a maximum delta revenue credit cap of $16.35 million per

year.

Ormet contends that the proposed unique arrangpment is designed to assure that
Ormet is not unreasonably benefittied at the expense of AEP-Ohio's ratepayers. Ormet
notes that the unique arrangement is designed to impose the minimum burden on
ratepayers by providing for the minimum cash flow necessary to keep its Hannibal facility
in operation and pay its required legacy costs; the unique proposed arrangement does not
guarantee that Ormet wilt earn a profit or a particular rate of retam. Further, Ormet notes
that it has voluntarily offered to pay above-tariff rates when the L1NF price of aluminum is
greater than the target price.

The Commission finds that the unique arrangernent, as filed, conta.ine iasvfflcient

potential benefits to ratepayers in relation to the risks which Ormet proposes the
ratepayers bear. Further, the Commission notes that the record indicates that Ormet will
be able to substantially reduce its pension fund obligations beginning in the future (Tr. III
at 434-436). However, the Comn'iission finds that this can be addressed by inavasing the
amounts that Ormet wiIl pay when I.ME prices exceed the L.1vIB target price. Therefore,
beginning in 2012, if the LME price is greater than the LME target price, but not more than
$300 above the LME target price, Ormet will pay 104 percent of the AEP-Ohio tariff rate
rather than 102 percent of the AEP-Ohio tariff rate. Assurning full operations at Ormet's
facility, this will increase the Ormet's potential contribution to delta revenue credits to
approximately $8.74 miIlion per year from $4.37 million. Further, if the i,lVlfi price is
greater than $300 above the I.ME target price, Ormet wiA pay 108 percent of the AEP-Ohio
tariff rate rather than 105 percent of the.AEP-Ohio tariff rate. This will increase Ormel's
potential contribution to delta revenue credits to approximately $17.48 million per year

from $10.91 million.

The Commission finds that any amounts paid by Ormet in excess of AEP-Ohio's
tariff rates should be considered as delta revenue credits. AEP-Ohio is directed to apply
the delta revenue credits first to any deferred amounts, including carrying charges, of
delta revenues. Any remaining delta revenue credits should be applied to AEP-Ohio's
economic development rider.
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3) POLR CharQes

OCC and OEG claim that the proposed unique arrangement is unreasonable and

titnlawful because it compensates AEP-Ohio for POLR charges when Otmet cannot shop
under the unique arrangement. Under terms of the proposed unique arrangement, AEP-
Ohio would be the exclusive supplier to Ormet's Hannibal facility (Qrmet Ex. 8,
Attachment A at 8-9; Tr. I at 37; Tr. IV at 484). OCC and OEG reason that, since the.re is no
risk that Ormet will shop generation service while the contrac# is in effect, there is no risk
to AEP-Ohio that it witl be called to serve as Ormet's provider-of-last-resort; therefore, a
POLR charge should not be assessed upon Ormet, and the other ratepayers should not pay

delta revenues for POLR charges.

Kroger also contends that POLR charges should be excluded from the amount of
delta revenues recovered by AEP-Ohio. Kroger reasons that, because Ormet will be
contractually obligated to receive electricity from AEP-Ohio under the proposed unique
arrangement, there is no risk to AEP-Ohio that Ormet will purchase electricity from an
alternative electric service supplier. Kroger claims that, under the proposed unique
arrangement, AEF-OMo would stiIl receive compensation for being the POLR supplier
without incurring POLR costs. Further, Kroger believes that AEP-0hio should be required
to share the cost of any discount to Ormet since AEP-Ohio benefits f9nancially from

continued Ormet operations.

AEP-Ohio argues that the POLR charges authorized in its electric security plan
should not be reduced. AEF-Ohio notes that the policy of the State is to promote
competitive generation markets and customer choice. Section 4928.02, Revised Code.
AEP-Ohio befleves that any Comn+*ssion order keeping Ormet's load out of the
competitive markets for ten years would conflict with that policy. Further, AEP-Ohio
contends that the Commission has already determined, in its electric securl.ty plan
proceeding, that a customer should not be able to give up its statutory right to obtain
service from a competitive supplier in exchange for avoiding the FOLR charge. Instead,
the only opportunity for a customer to avoid the POL1t charge is to switch to a competitive
supplier and agree to pay market rates for generation upon any return to the electric

utility. In re Columbus Sothern Power Ch and Ohio Power Co, Case No. 08-917-ELrSSO et

al., Opinion and Order (March 18, 2009) at 40.

The Commission finds that, under the terms of the unique arrangement, AEP-Ohio
will be the exclusive supplier to Ormet (Tr. I at 37-38; Tr. IV at 484). Therefore, there is no
risk that Ormet will shop for competitive generation and then return to AEP-Ohio's POLR
service. If AEP-Ohio were to retain these charges, AEP-Ohio would be compensated for a
service it would not be providing. Moreover, our decision in the AEP-Ohio electric
security plan is inapplicabte to this case because that holding addressed customers
receiving service under AEP-Ohio's standard service offer rathez than a customer
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receiving service under a unique arrangement specificaIly approved by the Conunission.
Therefore, the Commission finds that the unique arrangement should be modified such

that any PQLR charges paid by Ormet are used to reduce the AEP-Ohio's ratepayers
obligations under the unique arrangement. During the term of the unique arrangement,
AEP-0hio shall credit any pOLR charges paid by Oimet to its economic development
rider in order to reduce the impact of the unique arrangement on other ratepayers' bills.

4) Dgposit and Advance Pavment Provisions

IEU-Ohio observes that the proposed unique arrangement would shift all risk of a
potential default by Ormet to AEP-Ohio's customers by relieving Chmet of its current
obligation to provide a security deposit as long as AEI'-Ohio is permitted to treat any
defaulted amounts as delta revenue to be recovered from its customers (Ormet Ex.,8,
Attachment A at 14). IEU-Ohio argues that there is no real offset to the costs as a result of
shifting the default risks to the other ratepayers and that this is part of the excessive
burden placed upon AEP-Ohio's ratepayers under the proposed unique arrangement.

Ormet claims that all it is seeking with respect to deposit and advance payment
terrns is a return to standard tariff terms (Tr. I at 124,227). Ormet believes that these terms
will benefit AEP-0hio's other ratepayers. Ormet notes that the calculation of the rate that
Ormet can afford to pay is based on the assumption that the cash deposit currently held by
AEP-Ohio will be retumed to Ormet, thereby increasing its cash flow. If this deposit is not
retumed, it will result in inereasing the magoitude of the discount required and in
increasing the delta revenues to be coAected from ratepayers. Thus, Chmet claims that, if
the deposit is returned, the certainty of lower delta revenues would offset any potential

risk of default.

AEP-Oho argues that the provisions in the proposed unique arrangement regarding
waiver of deposit and advanced payment should not be modified. AEP avers that any
modification would jeopardize the ability of AEP-Ohio to recover any unpaid amounts.

The Commission finds that the provisions related to deposit and advance payments
should not be modified. The record dearly demonstrates that these provisions are an
essential element of the proposed unique arrangement (Ormet Ex. 11A at 3, 4). Further,
the record also demonstrates that Ormet has curtailed its operations, which will result in
less ratepayer exposure to the risk of default by Qrmet.

5) Future Review of the Pronosed Unique Arrane^nen#

In addition, IEU-Ohio claims that the proposed unique arrangement would prohibit
the Commission and other stakeholders from seeking to modify the unique arrangement,
except in very limited circumstances, while allowing Ormet to request modifications that
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would further benefit Ormet. Likewise, OCC and OEG claim that the proposed unique
arrangement would unlawfully limit the Commission's jurisdiction ta review and modify
the agreement. Kroger also states that the Commission must have the ability to
periodically review and, if necessary, modify the unique arrangement. Further, Kroger
claims that ten years is an unreasonable amount of time to expose ratepayers to the risk
and cost of a unique arrangement; thus there must be a reasonable time limit on the
unique arrangement. Staff agrees that there should be some limit upon the length of the
unique agreement. Thus, Staff believes that there should be periodic reviews of whether
the unique agreements should continue.

The Commission believes that the provisions contained in the proposed unique
arrangement for future review will be adequate to safeguard ratepayers from undue risks
if supplemented by an additional, independent provision. The Comm.ission notes that
Ormet has repeatedly, throughout this proceeding, represented to the Commission its
belief that, in the long-term, I.ME prices wiil recover sufficiently for Ormet to profitably
operate. Orrnet has disparaged the use of futures prices by OCC and OEG to predict
future LME prices and has argued instead that the Cornn-dssion should rely instead upon
an analyst report which predicts a future rise in LME prices (Ormet Ex. 9 at 14).

Therefore, the Commission will modify the unique arrangement to provide an
additional, independent, term.unation provision in the event that long-term LMB prioes do
not recover as Ormet predicts. The Commission, above, has determined that, for c,alendar
years 2010 and 2011, AEP should be permitted to defer for future recovery the differential
between the floor, or maximum discount, of $60 million and the ceiling of $54 million. The
Conunission will modify the proposed unique arrangement to allow the Commission to
tprminate, by order, the unique arrangement if Ormet does not begin to reduce the
amount of the accumulated deferrals, and carrying charges, through the payment of
above-tariff rates, pursuant to the terms of the unique arrangement, by April 1, 2012. The
Commission specifically notes that the crediting of POLR charges by AEF in the form of
delta revenue credits shall not constitute the payment of above-tarifE rates by Ormet for
purposes of this termination provision. Unless otherwise ordered by the Commtisaion,
such termination shall be e.ffective immediately upon issuarice of a Commiss.ion order

terminating the unique arrangement.

FINDINGS OF FACT AND GX7NCLUSI013'5 OF LAW:

(1) On February 17, 2009, Orm.et 61ed an application pursuant to
Section 4905.31, Revised Code, to establish a unique
arrangement with ASP-Ohio for electric service to its
aluminum-producing facility located in Hannibal, Ohio.
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(2) Ormet filed an amended application on April 10, 2009.

(3) Comments regarding Ormees application and amended
application were filed by IEU-Ohio, OEG, and Kroger.

(4) Based upon the comments, the attorney exanvner set this matter
for hearing before the Commissiori.

(5) The hearing in this matter conunenced on April 30, 2009, and
concluded on june 17, 2009.

(6) The amended application is reasonable and should be approved
as modified by the Commission.

-16-

ORDER:

It is, therefore,

ORDERED, That the amended application for a unique arrangement filed by Ormet

be approved as modified by the Commission It is, further,

ORDERED; That Ormet and AEP-Ohio file an executed power agree.me.nt in this
docket that conforms to the modifications ordered by the Commission. It is, further,

ORDERED, That the approved unique arrangement shall be effective for services
rendered following the filing in this docket of an executed power agreement. It is, further,

ORDERED, That AEL'-Ohio be authorized to defer delta revenues for the remarzxier

of calendar year 2009 and for calendar years 2010 and 2011, to the extent set forth in this

Opinion and Order. It is, further,
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ORDERED, That a copy of this Opinion and Order be served upon all parties of

record.

Valerie A. Lemmie

GAP:ct

Entered in the Journa]
JllL 15 2009

Renee J. Jenkins
Secretary

Cheryl L. Roberto
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4903.12 Jurisdiction.

No court other than the supreme court shall have power to review, suspend, or delay any order made
by the public utilities commission, or enjoin, restrain, or interfere with the commission or any public
utilities commissioner in the performance of official duties. A writ of mandamus shall not be issued
against the commission or any commissioner by any court other than the supreme court.

Effective Date: 10-01-1953

http://codes.ohio.gov/orc/4903.12 QAQ^B flj17 3
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4905.22 Service and facilities required - unreasonable

charge prohibited.

Every public utility shall furnish necessary and adequate service and facilities, and every public utility
shall furnish and provide with respect to its business such instrumentalities and facilities, as are
adequate and in all respects just and reasonable. All charges made or demanded for any service
rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law
or by order of the public utilities commission, and no unjust or unreasonable charge shall be made or
demahded for, or in connection with, any service, or in excess of that allowed by law or by order of the

commission.

Effective Date: 10-01-1953

http://codes.ohio.gov/orc/4905.22 qn^^qpo174
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4905.30 [Effective Until 9/13/2010] Printed schedules of

rates must be filed.

Every public utility shall print and file with the public utilities commission schedules showing all rates,
joint rates, rentals, tolls, classifications, and charges for service of every kind furnished by it, and all
rules and regulations affecting them. Such schedules shall be plainly printed and kept open to public
inspection. The commission may prescribe the form of every such schedule, and may prescribe, by
order, changes in the form of such schedules. The commission may establish and modify rules and
regulations for keeping such schedules open to public inspection. A copy of such schedules, or so much
thereof as the commission deems necessary for the use and information of the public, shall be printed

in plain type and kept on file or posted in such places and in such manner as the commission orders.

Effective Date: 10-01-1953

This section is set out twice. See also § 4905.30, as amended by 128th General Assembly File No. 43,

SB 162, § 1, eff. 9/13/2010.

4905.30 [Effective 9/13/2010] Printed schedules of rates must be filed

(A) A public utility shall print and file with the public utilities commission schedules showing all rates,
joint rates, rentals, tolls, classifications, and charges for service of every kind furnished by it, and all
rules and regulations affecting them. The schedules shall be plainly printed and kept open to public
inspection. The commission may prescribe the form of every such schedule, and may prescribe, by
order, changes in the form of such schedules. The commission may establish and modify rules and
regulations for keeping such schedules open to public inspection. A copy of the schedules, or so much
thereof as the commission deems necessary for the use and information of the public, shall be printed

in plain type and kept on file or posted in such places and in such manner as the commission orders.

(B) Division (A) of this section applies to a telephone company only regarding rates, joint rates, tolls,
classifications, charges, rules, and regulations established pursuant to sections 4905.71, 4927.12,

4927.13, 4927.14, 4927.15, 4927.18, and 4931.47 of the Revised Code.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 10-01-1953

This section is set out twice. See also § 4905.30, effective until 9/13/2010.

http://codes.ohio.gov/ore/4905.30 gp PHO1I 5



COMMISSION-GENERAL POWERS § 4905.31

sion shall examine Ohio coal research and development
costs incurred by a gas or natural gas company. The
commission shall adopt a rule that:

(A) Requires periodic reports, audits, and hearings
and establishes investigative procedures for the pur-
poses of this section;

(B) Allows recovery on a uniform basis per unit of
sale of the Ohio coal research and development costs
incurred by a gas or natural gas company;

(C) Requires the reporting of such data by gas and
natural gas companies as the commission considers nec-
essary for the purposes of this section.

HI.4TORY: 141 v H 750. Eff 4-5-86.

Cross-References to Related Sections

Review of coal research and development projects; recommen-
dation to allow recovery of costs, RC § 1551.33.

'1'ectmical advisory committee for coal development to review
research projects, loans and grants, RC § 1551.35.

Valuation report cost of pmperty to exclude cost of coal re-
search project, facility, RC § 4909.05.

Ohio Administrative Code

Ohio coal research and development rate. OAC ch. 4901:1-

12.

Research Aids

Examination of coal research and development costs:
O-Jur3d: Pu§r Util § 20

§ 4905.31 Reasonable arrangements
lowed; variable rate.

unless such minimum charge is made or prohibited by
the terms of the franchise, grant, or ordinance under
which such public utility is operated;

(D) A classification of service based upon the quantity
used, the time when used, the purpose for which used,
the duration of use, and any other reasonable consider-

ation;
(E) Any other financial device that maybe practicable

or advantageous to the parties interested. No such ar-
rangement, sliding scale, minimum charge, classifica-
tion, variable rate, or device is lawful unless it is filed
with and approved by the commission.

Every such public utility is required to conform its
schedules of rates, tolls, and charges to such arrange-
ment, sliding scale, classification, or other device, and
where variable rates are provided for in any such sched-
ule or arrangement, the cost data or factors upon which
such rates are based and fixed shall be filed with the
commission in such form and at such times as the com-
mission directs. The commission shall review the cost
data or factors upon which a variable rate schedule filed
under division (B)(2) or (3) of this section is based and
shall adjust the base rates of the electric light company
or order the company to refund any charges that it
has collected under the variable rate schedule that the
commission finds to have resulted from errors or erro-
neous reporting. After recovery of all of the emissions
fees upon which a variable rate authorized under divi-
sion (B)(2) or (3) of this section is based, collection of
the variable rate shall end and the variable rate schedule

al- shall be terminated.

Except as provided in section 4933.29 of the Revised
Code, Chapters 4901., 4903., 4905., 4907., 4909., 4921.,
and 4923. of the Revised Code do not prohibit a public
utility from filing a schedule or entering into any reason-
able arrangement with another public utility or with its
customers, consumers, or employees providing for:

(A) The division or distribution of its surplus profits;
(B) A sliding scale of charges, including variations in

Every such arrangement, sliding scale, minimum
charge, classification, variable rate, or device shall be
under the supervision an d regulation of the commission,
and is subject to change, alteration, or modification by
the commission.

HISTORY: GC § 614-17; 102 v 549, § 19; 112 v 266; Bureau

of Code Revision, 10-1-53; 136 v H 579 (Eff 12-21-75); 138 v S

88 (Eff 1-16-80); 138 v H 21 (Eff 7-2-80); 144 v S 359 (Eff 12-

22-92); 145 v S 153. Eff 10-29-93.

rates based upon either of the following: Cross-References to Related Sections
(1) Stipulated variations in cost as provided in the Energy conservation programs, RC § 4905.70.

scheduleor arrangement; Minimum heating value of natural gac, RC § 4933.06.
(2) Any emissions fee levied upon an electric light Nonfirm electric service defined, RC § 4928.01.

company under Substitute Senate Bill No. 359 of the Procedure for terminating residential service, RC § 4933.12.2.
119th general assembly as provided in the schedule. Service offering for nonfum electric service customers, RC §

The pubhc utilities commission shall permit an electric 49^'^'
light company to recover the emissions fee pursuant to Ohio Administrative Code
such a variable rate schedule. Applicability of uniform purchased gas adjustment to certain

(3) Any emissions fee levied upon an electric light rate schedules. OAC 4901:1-14-03.
company under division (C) or (D) of section 3745.11
of the Revised Code as provided in the schedule. The Research A4ds
public utilities commission shall permit an electric light Public utility 's rate arrangements:
company to recover any such emission fee pursuant to O-Jm.3d: Energy §§ 50, 95; Pub Util §§ 151, 152
such a variable rate schedule. Am-Jur2d: Pub Util §§ 79-87

(4) Any schedule of variable rates filed under division C.J.S.: Pub Util §§ 15-22, 34-43
(B) of this section shall provide for the recovery of any West Key No. Reference
such emissions fee by applying a unifonn percentage Pub Utt1119-130
increase to the base rate charged each customer of the
electric light company for service during the period that ALR
the variable rate is in effect. Public service commission's implied authority to order refund

(C) A minimum charge for service to be rendered of public utility revenues. 41 ALR5th 783.
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4909.17 [Effective Until 9/13/2010] Approval required

for change in rate.

No rate, joint rate, toll, classification, charge, or rental, no change in any rate, joint rate, toll,
classification, charge, or rental, and no regulation or practice affecting any rate, joint rate, toll,
classification, charge, or rental of a public utility shall become effective until the public utilities
commission, by order, determines it to be just and reasonable, except as provided in this section and
sections 4909.18 and 4909.19 of the Revised Code. Such sections do not apply to any rate, joint rate,
toll, classification, charge, or rental, or any regulation or practice affecting the same, of railroads,
street and electric railways, motor transportation companies, telegraph companies, and pipe line
companies. Any change of any rate, joint rate, toll, classification, charge, or rental, or any regulation

or practice affecting the same, of telegraph companies, may be made in the same manner as such
changes may be made by railroad companies. All laws respecting such changes by railroad companies

apply to such changes by telegraph companies.

Effective Date: 10-01-1953

This section is set out twice, See also § 4909.17, as amended by 128th General Assembly File No. 43,

SB 162, § 1, eff. 9/13/2010.

4909.17 [Effective 9/13/2010] Approval required for change in rate

No rate, joint rate, toll, classification, charge, or rental, no change in any rate, joint rate, toll,
classification, charge, or rental, and no regulation or practice affecting any rate, joint rate, toll,
classification, charge, or rental of a public utility shall become effective until the public utilities
commission, by order, determines it to be just and reasonable, except as provided in this section and
sections 4909.18 and 4909.19 of the Revised Code. Such sections do not apply to any rate, joint rate,
toll, classification, charge, or rental, or any regulation or practice affecting the same, of railroads,

street and electric railways, motor transportation companies, and pipe line companies.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 10-01-1953

This section is set out twice. See also § 4909.17, effective until 9/13/2010.

http://codes.ohio.gov/orc/4909.17 9n^Rl^rd 77
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4909.42 Commission fails to issue timely order.

If the proceeding on an application filed with the public utilities commission under section 49Q9.18 of
the Revised Code by any public utility requesting an increase on any rate, joint rate, toll, classification,
charge, or rental or requesting a change in a regulation or practice affecting the same has not been
concluded and an order entered pursuant to section 4909.19 of the Revised Code at the expiration of
two hundred seventy-five days from the date of filing the application, the proposed increase shall go
into effect upon the filing of an undertaking by the public utility. The undertaking shall be filed with the
commission and shall be payable to the state for the use and benefit of the customers affected by the
proposed increase or change. The undertaking must be signed by two of the officers of the utility,
under oath, and must contain a promise to refund any amounts collected by the utility over the rate,

joint rate, toll, classification, charge, or rental, as determined in the final order of the commission. All
refunds shall include interest at the rate stated in section 1343.03 of the Revised Code. The refund
shall be in the form of a temporary reduction in rates following the final order of the commission, and
shall be accomplished in such manner as shall be prescribed by the commission in its final order. The
cdmmission shall exercise continuing and exclusive jurisdiction over such refunds. If the public utilities
commission has not entered a final order within five hundred forty-five days from the date of the filing
of an application for an increase in rates under section 4909.18 of the Revised Code, a public utility
shall have no obligation to make a refund of amounts collected after the five hundred forty-fifth day
which exceed the amounts authorized by the commission's final order. Nothing in this section shall be
construed to mitigate any duty of the commission to issue a final order under section 4909.19 of the

Revised Code.

Effective Date: 07-06-2001

http://codes.ohio.gov/orc/4909.42 9n99 90, 78
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4928.144 Phase-in of electric distribution utility rate or

price.

The public utilities commission by order may authorize any just and reasonable phase-in of any electric
distribution utility rate or price established under sections 4928.141 to 4928.143 of the Revised Code,
and inclusive of carrying charges, as the commission considers necessary to ensure rate or price
stability for consumers. If the commission's order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accounting principles, by
authorizing the deferral of incurred costs equal to the amount not collected, plus carrying charges on
that amount. Further, the order shall authorize the collection of those deferrals through a
nonbypassable surcharge on any such rate or price so established for the electric distribution utility by

the commission.

Effective Date: 2008 SB221 07-31-2008

http://codes.ohio.gov/orc/4928.144
QAQ9A4a 79
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4901:1-35-01 Definitions.

(A) "Application" means an application for standard service offer pursuant to this chapter.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Competitive bidding process" means a bidding process established pursuant to section 4928.142

of the Revised Code.

(D) "Dynamic retail pricing" means a retail rate design which includes prices that can change based on
changes in wholesale electricity prices, power system conditions, or the marginal cost of providing

electric service.

(E) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code.

(F) "Electric security plan" means an electric utility plan for the supply and pricing of electric
generation service including other related matters pursuant to section 4928.143 of the Revised Code.

(G) "First application for a market rate offer" means the application filed under section 4928.142 of the
Revised Code by an electric utility that has not previously implemented an approved market-rate offer.

(H) "Market development period" shall have the meaning set forth in division (A)(17) of section

4928.01 of the Revised Code.

(I) "Market-rate offer" means an electric utility plan for the supply and pricing of electric generation

service pursuant to section 4928.142 of the Revised Code.

(J) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the Revised

Code.

(K) "Rate plan" means an electric utility's standard service offer approved by the commission prior to
January 1, 2009, that established rates for electric service at the expiration of an electric utility's

market development period.

(L) "Standard service offer" means an electric utility offer to provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, all competitive retail electric services necessary to
maintain essential electric service to consumers, including a firm supply of electric generation service.

(M) "Staff" means the staff of the commission or its authorized representatives.

(N) "Time differentiated pricing" means a retail rate design which includes differing prices based upon
the time that electricity is used in order to reflect differences in expected costs or wholesale electricity

prices in different time periods.

Replaces: 4901:1-35-01

http://codes.ohio.gov/oac/4901%3A1-35-01
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Effective : 05/07/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.14, 4928.141, 4928.142, 4928.143

Prior Effective Dates: 5/27/04

http://codes.ohio.gov/oac/4901 `/`3Al-35-01

Page2of2
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4901:1-38-01 Definitions.

(A) "Affidavit" means a written declaration made under oath before a notary public or other authorized

officer.

(B) -Commission" means the public utilities commission of Ohio.

(C) °Delta revenue" means the deviation resulting from the difference in rate levels between the
otherwise applicable rate schedule and the result of any reasonable arrangement approved by the

commission.

(D) °Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code.

(E) "Energy efficiency production facilities" means any customer that manufactures or assembles
products that promote the more efficient use of energy (i.e., increase the ratio of energy end use
services (i.e., heat, light, and drive power) derived from a device or process to energy inputs
necessary to derive such end use services as compared with other devices or processes that are
commonly installed to derive the same energy use services); or, any customer that manufactures,

assembles or distributes products that are used in the production of clean, renewable energy.

(F) "Mercantile customer" shall have the meaning set forth in division (A)(19) of section 4928.01 of the

Revised Code.

(G) °Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 or 4928.141 of the Revised Code, or pursuant to an arrangement under section
4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the

customer to curtail or interrupt electric usage during nonemergency circumstances upon notification by

the electric utility.

(H) "Staff" means the staff of the commission or its authorized representative.

Effective : 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02

http://codes.ohio.gov/oac/4901%3A1-38-01 ^^qpA4d 82
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