
ORIGINAL
In The

SUPREME COURT OF OHIO

Columbus Southern Power Company
and Ohio Power Company, Case No. 10-722

Appellants,

V.

The Public Utilities Commission of
Ohio,

Appellee.

On appeal from the Public Utilities
Commission of Ohio, Case No. 09-
1095-EL-RDR, In the Matter of the
Application of Columbus Southern
Power Company and Ohio Power
Company to Adjust Their Economic
Development Cost Recovery Rider
Rate.

MERIT BRIEF
IN RESPONSE TO

CROSS-APPEAL OF INDUSTRIAL ENERGY USERS-OHIO
SUBMITTED ON BEHALF OF APPELLEE,

THE PUBLIC UTILITIES COMMISSION OF OHIO

Steven T. Nourse (0046705)
Counsel of Record
Matthew J. Satterwhite (0071972)
American Electric Power Service Corp.
1 Riverside Plaza, 29`h Floor
Columbus, OH 43215-2373
614.716.1608 (telephone)
614.716.2950 (fax)
stnourse(â aep.com
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1095-EL-RDR, In the Matter of the
Application of Columbus Southern
Power Company and Ohio Power
Company to Adjust Their Economic
Development Cost Recovery Rider
Rates.

MERIT BRIEF
IN RESPONSE TO

CROSS-APPEAL OF INDUSTRIAL ENERGY USERS-OHIO
SUBMITTED ON BEHALF OF APPELLEE,

THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The purpose of the case below was to set the level of the economic development

rider (EDR) for the utility affiliates of American Electric Power, Columbus Southern

Power Company and Ohio Power Company (the companies or the utilities). The EDR

was created in the companies' electric security case to provide a means for the companies

to collect economic development deferrals. It was set at zero then because there were no

such deferrals at the time but was subject to adjustment every six months. Subsequently,

on November 13, 2009, after the Public Utilities Commission of Ohio (Commission) had

approved two economic development arrangements, this case was filed to set the rate to

allow the companies an opportunity to collect the deferrals that were accumulating. The



Commission approved setting the rate consistent with its earlier orders. Setting the EDR

is essentially a mechanical exercise implementing earlier orders and is directed to attempt

to match collections with accruals under these economic development arrangements. The

Commission set the rate correctly and should be affirmed.

Industrial Energy Users Ohio (IEU or Cross-Appellant) objects to the companies'

electric security plan (ESP) and, because the EDR was created in that ESP, Cross-

Appellant objects to the EDR as well. These objections are without merit. Further the

Cross-Appellant claims that the Commission violated its own ESP order in implementing

this EDR rate but this also lacks merit. The Commission full well understands its own

orders and has implemented exactly what it always intended. Finally Cross-Appellant

wants this Court to require the Commission to impose a short term carrying cost rate on a

long term obligation. This mismatch is completely inappropriate.

In sum, the Commission had the power to act. It acted rationally and consistently.

Its decision should be affirmed.

STATEMENT OF THE FACTS AND CASE

R.C. 4905.31 allows the Commission to approve what are termed "reasonable

arrangements" for individual customers. Under these arrangements, the participating

customer pays lower rates than would otherwise be applicable. The statute further allows

the Commission to establish a mechanism through which the participating utility may

collect the costs foregone as a result of such an arrangement from other customers.

R.C. 4928.143(B)(2)(i) allows the Commission to include such a mechanism in an elec-
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tric security plan approved for a utility. The Commission approved such a mechanism,

termed the Economic Development Rider (EDR), in the ESP approved for Columbus

Southern Power and Ohio Power Companies. But it set the rate to be charged at zero

because no such reasonable arrangements had been approved at the time that the ESP

approval order was entered and, therefore, there were no costs foregone to charge other

customers. The mechanism approved allows for adjustments to the rate to be made semi-

annually. Subsequently, there have been two reasonable arrangements approved by the

Commission. In the case below, the companies filed to raise the EDR rate from zero to

collect the foregone costs associated with the two new reasonable arrangements. As the

companies have a dispute with the Commission as to the proper way to calculate the costs

foregone as a result of the reasonable arrangements, the companies submitted two differ-

ent proposed new rates, one calculated as the companies would wish and the other as the

Commission had ordered.

The Commission solicited comments and received comments from various parties

including the Cross-Appellant. Cross-Appellant does not challenge the calculation of the

costs foregone. The Commission considered and rejected cross-appellant's arguments

and approved the rate proposed by the companies that complied with the Commission's

earlier orders. Cross-Appellant sought rehearing which was denied by the Commission.

Cross-Appellant then initiated this appeal.

3



ARGUMENT

Proposition of Law I:

"As a general rule, a statute which provides a time for the performance
of an official duty will be construed as directory so far as time for per-
formance is concerned, especially where the statute fixes the time
simply for convenience or orderly procedure." State ex rel. Jones v.

Farrar, 146 Ohio St. 467, 476, 66 N.E.2d 531, 534 (1946).

IEU first argues that the Commission lost jurisdiction over AEP-Ohio's ESP pro-

ceeding when it failed to issue an order within the 150-day time frame established in

R.C. 4928.143. From this flawed premise, IEU then leaps to the conclusion that the

Commission is forever banned from acting on other cases that are in any way related to

the ESP case.

IEU's contention that the 150-day period is a jurisdictional limitation on

consideration of ESP applications is irrelevant to the present appeal. This case did not

directly arise from an ESP application. Therefore, even if the 150-day period provided

by R.C. 4928.143 were a jurisdictional limitation, which it is not, that statute is not

controlling in the present appeal. IEU's argument could properly only be made in an

appeal from the Commission's decision in the ESP case. In fact, that argument is pre-

sently before the Court in Case No. 2009-2022.

Even if IEU's argument were relevant to this appeal, the Court should conclude

that the Commission never "lost jurisdiction" over the ESP application. Contrary to

IEU's argument, the 150-day period provided by R.C. 4928.143(C)(1) does not limit the

Commission's jurisdiction. The general rule is that "a statute providing a time for the

performance of an official duty will be construed as directory so far as time for per-

4



formance is concerned, especially where the statute fixes the time simply for convenience

or orderly procedure." Hardy v. Delaware Cty. Bd, ofRevision, 106 Ohio St. 3d 359,

363, 835 N.E.2d 348, 353 (2005), quoting State ex rel. Jones v. Farrar, 146 Ohio St. 467,

66 N.E.2d 531, ¶ 3 of the syllabus (1946). As the Court has explained:

Statutes which relate to the manner or time in which power or
jurisdiction vested in a public officer is to be exercised, and
not to the limits of the power or jurisdiction itself, may be
construed to be directory, unless accompanied by negative
words importing that the act required shall not be done in any
other manner or time than that designated.

Schick v. Cincinnati, 116 Ohio St. 16, 155 N.E. 555, ¶ 1 of the syllabus (1927).

This Court has repeatedly held that a tribunal does not lose jurisdiction for failing

to act within a prescribed time absent an express legislative intent to restrict jurisdiction

for untimeliness. See, e.g., State ex rel. Ragozine v. Shaker, 96 Ohio St. 3d 201, 773

N.E.2d 1992 (2002) (requirement for hearing within thirty days not jurisdictional); In re

Davis, 84 Ohio St. 3d 520, 705 N.E.2d 1219 (1999) (time requirement for juvenile court

disposition order not jurisdictional); State v. Bellman, 86 Ohio St. 3d 208, 714 N.E.2d

381 (1999) (sexual predator hearing time requirement not jurisdictional). Applying this

Court's precedent, lower courts have found time requirements for agency action to be

directory only. See, e.g., Boggs v. Ohio Real Estate Comm'n, 186 Ohio App. 3d 96, 926

N.E.2d 663 (2009) (time limits for completion of investigation and notification of hearing

date); Am Care Inc., v. Ohio Dept. ofJob and Family Serv., 161 Ohio App. 3d 350, 830

N.E.2d 406 (2005) (time requirement for audit report not a bar to recovery of overpay-
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ment); Hughes v. Ohio Real Estate Comm'n, 1999 WL 528506 (Ohio App. 8th Dist.

1999) (time for notification of hearing).

IEU points to the General Assembly's use of the word "shall" in R.C. 4928.143

and argues that the 150-day time period is therefore mandatory. This Court however, has

stated that "even with `shall' as the operative verb, a statutory time provision may be

directory." In re Davis, 84 Ohio St. 3d at 522, 705 N.E.2d 1222. A time for performing

an act is viewed as directory "unless the nature of the act to be performed or the phrase-

ology of the statute or of other statutes relating to the same subject-matter is such that the

designation of time must be considered a limitation upon the power of the officer." Id.,

quoting State ex rel. Smith v. Barnell, 109 Ohio St. 246, 255, 142 N.E.2d 611, 613

(1924).

There is no indication in R.C. 4928.143 that the General Assembly intended to

remove the Commission's jurisdiction over an ESP for failure to issue an order within

150 days. There is no language in that statute comparable to R.C. 2941.401, stating that

if a criminal case is not tried within the prescribed time, "no court any longer has juris-

diction thereof. The indictment ... is void, and the court shall enter an order dismissing

the action with prejudice." Ohio Rev. Code Ann. § 2941.401 (West 2010), App. at 1.1

Clearly, the General Assembly knows how to limit jurisdiction when it intends to

do so. Nor is the issuance of an order on an ESP application comparable to an act neces-

References to appellee's appendix attached hereto are denoted "App. at _," and

references to cross-appellant's appendix are denoted "IEU App. at _."
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sary to vest jurisdiction in the first instance. Pennsylvania R. Co. v. Pub. Util. Comm'n,

172 Ohio St. 154, 174 N.E.2d 102 (1961) (filing of notice of appeal within prescribed

sixty days is a jurisdictional requirement); Greer v. Pub. Util. Comm'n, 172 Ohio St. 361,

172 N.E. 2d 416 (1961)(Commission has no power to consider untimely application for

rehearing). Thus, the circumstances noted in Barnell do not apply.

Federal courts similarly recognize continued agency jurisdiction absent a clear

expression of Congressional intent to take away jurisdiction for failure to meet a statutory

deadline. The Supreme Court has stated that "we do not readily infer congressional

intent to limit an agency's power to get a mandatory job done merely from a specification

to act by a certain time." Barnhart v. Peabody Coal Co., 537 U.S. 149, 160 (2003). The

Supreme Court explained that "a statute directing official action needs more than a man-

datory `shall' before the grant of power can sensibly be read to expire when the job is

supposed to be done." Id. at 161; see also, Regions Hosp. v. Shalala, 522 U.S. 448, 459

(1998) (Secretary's failure to meet deadline for report "does not mean that official lacked

power to act beyond it"); Brock v. Pierce County, 476 U.S. 253, 260 (1986) (although

Labor Secretary did not meet statutory deadline, the Court "would be most reluctant to

conclude that every failure of an agency to observe a procedural requirement voids sub-

sequent agency action"). While the Commission does not suggest that these decisions are

binding on this Court's construction of an Ohio statute, the views of the nation's highest

court certainly have persuasive value.

This Court likewise should be reluctant to conclude that the Commission's power

to act on the ESP application expired at the end of the 150-day period. Such an approach

7



would not mean that a statutory time limit is unenforceable. The Court has noted that

finding a time limit to be directory "does not render the provision meaningless" because

"the time constraint in the statute serves as justification for seeking a writ of proce-

dendo." Davis, 84 Ohio St. 3d at 523, 705 N.E.2d at 1222; see also State ex rel. Madsen

v. Jones, 106 Ohio St. 3d 178, 178, 833 N.E.2d 291, 292 (2005) (writ ofprocedendo may

be appropriate when trial court has failed to rule on petition for post conviction relief

within 180 days). IEU thus could have sought a writ of procedendo to compel compli-

ance with the statutory deadline but chose not to avail itself of that remedy.

Although IEU did not seek a writ ofprocedendo, it did unsuccessfully seek a writ

of prohibition in Case No. 2009-1907. IEU now contends that the Commission errone-

ously relied on the Court's dismissal of that prohibition action in declining to again con-

sider IEU's arguments on this issue. By pointing to the prohibition case, however, the

Commission was simply pointing out the fact that this argument had been addressed in

the context of the ESP proceeding. As discussed above, IEU's jurisdictional argument is

not pertinent to the present case and the Commission was not required to address it.

Moreover, as demonstrated above, the Commission never lost jurisdiction over the ESP

application.

Despite the Commission's best efforts, it did not complete its review of AEP-

Ohio's ESP application within the 150-day period contemplated by the General Assem-

bly. Nevertheless, this lapse of time did not cause the Commission to lose jurisdiction

over the ESP application or over subsequent proceedings. Accordingly, the Commis-

sion's decision on this issue should be affirmed.

8



Proposition of Law No. II:

R.C. 4928.143(C)(2)(a) permits an electric distribution utility to with-
draw an ESP without limitation.

IEU argues that the Commission acted unlawfully when it failed to prohibit the

companies from accepting the benefits of the rates approved in the ESP while simultane-

ously preserving its right to withdraw and terminate the approved ESP. This argument

also lacks merit.

The Commission declined to address this argument on rehearing, noting that the

companies had not filed a notice of its intent to withdraw its ESP, and stating that it was

unnecessary to address the issue. The Commission thus prudently declined to issue an

advisory opinion on a contingency that had not occurred and might never occur.

This Court should likewise decline the invitation to undertake such an abstract

inquiry. Such is not the proper function of the judiciary. Fortner v. Thomas, 22 Ohio St.

2d 13, 14, 257 N.E.2d 371, 372 ^(1970). This Court has repeatedly stated that it will not

indulge in advisory opinions. See, e.g. State ex rel. Keyes v. Ohio Public Employees

Retirement System, 123 Ohio St. 3d 29, 34, 913 N.E.2d 972, 977 (2009); State ex rel.

Baldzicki v. Cuyahoga Cty. Bd. ofElections, 90 Ohio St. 3d 238, 242, 736 N.E.2d 893,

897 (2000). The Court should therefore decline to address this issue.

Should the Court nevertheless proceed to examine the merits of this argument, it

should conclude that nothing in S.B. 221 precludes an electric utility from charging the

rates approved in an ESP while retaining the right to withdraw an ESP.

R.C. 4928.143(C)(2)(a) grants an electric distribution utility the right to withdraw an

9



application in the event that the Commission modifies and approves the application.

Ohio Rev. Code Ann. § 4928.143(C)(2)(a) (West 2010), App. at 6. The statute places no

limitation on that right. There is no time limit placed on the right to withdraw, nor does

the statute bar withdrawal if the utility exercises its right to apply for rehearing.

There is no support in the statute for Cross-Appellant's argument that an electric

utility forfeits its right to withdraw an ESP application if it begins to charge the approved

ESP rates. Neither the Commission nor the Court should insert conditions not found in

the statutory text. State v. Hughes, 86 Ohio St. 3d 424, 427, 715 N.E.2d 540, 543 (1999)

("In construing a statute, we may not add or delete words"). Indeed, an electric utility is

required by statute to charge an approved ESP rate, regardless of whether it is contem-

plating withdrawal of the ESP. R.C. 4905.32 provides, in pertinent part:

No public utility shall charge, demand, exact, receive, or
collect a different rate, rental, toll, or charge for any service
rendered, or to be rendered, than that applicable to such ser-
vice as specified in its schedule filed with the public utilities
commission which is in effect at the time.

Ohio Rev. Code Ann. § 4905.32 (West 2010), App. at 3. The Commission thus acted

lawfully when it permitted the companies to charge the new ESP rates while preserving

their right to withdraw the ESP.

10



Proposition of Law No. III:

Although the Commission should be willing to change its position when
the need therefore is clear and it is shown that prior decisions are in
error, it should also respect its own precedents in its decisions to assure
the predictability which is essential in all areas of the law, including
administrative law. Cleveland Electric Illum. Co. v. Pub Util. Comm'n,
42 Ohio St. 2d 403, 330 N.E.2d 1(1975).

In the case below, the Commission clarified that adjustments to the EDR rider are

exempt from the maximum percentage increases established in the in the Companies'

Electric Security Plan (ESP) cases. This clarification was entirely consistent with both

the Commission's rationale for the caps themselves and the other previously enumerated

exemptions. Specifically, the Commission found that

While the Commission enumerated a few of the riders and
other mechanisms that are exempt from the ESP rate increase
limitations in the first entry on rehearing, the list was not, as
IEU-Ohio suggests, exhaustive. Although the rider was
named and established in the ESP, we believe that the statute,
as well as our rules, permit recovery of the delta revenues
created by reasonable arrangements. As explained in 09-119
and 09-516 and herein, the reasonable arrangements approved
further the policy of this state, and are consistent with Sec-
tions 4905.31 and 4928.02, Revised Code, and Chapter
4901:1-38, O.A.C. Accordingly, we find that the EDR is not
subject to the limitations on AEP-Ohio's rate increases set
forth in the ESP. Finding otherwise would result in
considerable deferrals being created, including carrying costs,
which would be passed on to customers.

In the Matter of the Application of Columbus Southern Power Company and Ohio Power

Company to Adjust Their Economic Development Cost Recovery Rider Rates, Case No.

11



09-1095-EL-RDR (hereinafter In re AEP EDR Rate) (Finding and Order at 10) (January

7, 2010), Sec. Supp. at 10.2

IEU-Ohio contends that the Commission had no authority to exempt the EDR

adjustments tariffs from the Electric Security Plan rate cap limitations. Specifically, IEU-

Ohio contends that the Commission's order is unlawful and unreasonable because it vio-

lates Commission's precedent.

The Commission is well aware of it own orders and precedents, and did nothing in

this case to violate any of its previous orders. The Commission respects its precedent and

fully understands the importance of doing so. The Commission is bound by its orders,

but it must be willing to change its mind when the need to do so can be justified.

Cleveland Elec. Illum. Co. v. Pub. Util. Comm'n, 42 Ohio St. 2d 403, 330 N.E.2d 1

(1975). It is well settled that the Commission has the inherent power to modify its own

orders. The question is not whether the Commission may modify an earlier order, but

instead is whether it has an adequate reason for doing so. Consumers' Counsel v. Pub.

Util. Comm'n, 10 Ohio St. 3d 49, 50-51, 461 N.E.2d 303, 304 (1984).

What the Commission did was to clarify that the enumerated exceptions to the

ESP rate caps were not intended to be exhaustive. It clarified that adjustments to the

EDR would also be exempt from the ESP rate limitations. This clarification was entirely

consistent with the Commission's rationale in establishing the rate caps in the ESP cases.

The Commission imposed limits on the rate increases, among other reasons, because of

2 This case is currently on appeal to this Court in Ohio Supreme Court Case No.
2010-722.
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the "current economic climate." In the Matter of the Application of Columbus Southern

Power Company for Approval of an Electric Security Plan; an Amendment to its Corp-

orate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case No.

08-917-EL-SSO and In the Matter of the Application of Ohio Power Company for

Approval of an Electric Security Plan; and an Amendment to its Corporate Separation

Plan, Case No. 08-918-EL-SSO (hereinafter ESP Cases) (Opinion and Order at 22)

(March 18, 2009), IEU App. at 69. But its ultimate objective was to balance the "objec-

tives of limiting the total bill increases that customers will be charged in any one year

with minimizing the deferrals and carrying charges collected from customers." Id. at 23,

IEU App. at 70.

In its Entry on Rehearing in the ESP cases, the Commission found that the

Transmission Cost Recovery (TCR) rider was exempt from the rate caps since it was

merely a pass-through of actual costs incurred by the Companies that were reconciled on

a quarterly basis. ESP Cases (Entry on Rehearing at 9) (July 23, 2009), App. at 9. The

EDR rider is comparable to the TCR rider in that it, too, is a pass-through of costs

incurred by the Companies (in the form of a delta revenue - revenues that would have

been collected in rates but were foregone because of a special arrangement) that is regu-

larly reconciled through proceedings like this one.

Furthermore, failing to recognize this exemption would have frustrated the

Commission's ultimate objective of limiting the total bill increases that customers will be

charged while minimizing the deferrals and carrying charges collected. While IEU-Ohio

points to rate increases resulting from the Commission's decision, it has failed to estab-
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lish any real harm. Indeed, IEU's clients have arguably been helped, not harmed, by the

Commission's decision to exempt adjustments to the EDR rider from the ESP rate caps.

Had the Commission limited increases to the EDR, costs for customers would increase.

The Commission specifically found that limiting EDR recovery "would result in consid-

erable deferrals being created, including carrying costs, which would be passed on to

customers." In re AEP EDR Rate (Finding and Order at 10) (January 7, 2010), Sec.

Supp. at 10.

Therefore, the Court should determine that the Commission properly clarified its

previous orders. Even if this Court were to find that the Commission did modify its pre-

vious orders, such changes are permissible where an appropriate rationale is offered. The

Commission's orders demonstrate that such a rationale exists in this case.

Proposition of Law No. IV:

The Public Utilities Commission may establish a system of accounts to
be kept by public utilities or railroads, including municipally owned or
operated public utilities, or may classify said public utilities or rail-
roads and establish a system of accounts for each class, and may pre-
scribe the manner in which such accounts shall be kept. Ohio Rev.
Code Ann. § 4905.31 (West 2010), App. at 2.

The Commission has the discretion to define accounting practices by utilities. It

has exercised that authority reasonably in the case below. As this Court has noted:

R.C. 4905.13 gives the PUCO the authority to "establish a
system of accounts to be kept by public utilities ***." We
have recognized that "the commission has express statutory
authority under R.C. 4905.13 to prescribe the manner in
which a utility must keep its books of account." Consumers'
Counsel v. Pub. Util. Comm. (1983), 4 Ohio St.3d 111, 115, 4
OBR 358, 363, 447 N.E.2d 749, 754. Thus, this court gener-

14



ally will not interfere with the accounting practices set by the
commission. Consumers' Counsel v. Pub. Util. Comm.
(1983), 6 Ohio St.3d 377, 6 OBR 428, 453 N.E.2d 673.

Consumers' Counsel v. Pub. Util. Comm'n, 32 Ohio St. 3d 263 (1987).

The Commission has authorized AEP to record a carrying cost set at the com-

pany's long-term debt rate for amounts carried in the EDR account. This treatment is

correct for a deferral that does not include a capital investment component and the EDR

account, being deferred delta revenues arising from special contracts, includes no capital

investment.

Cross-Appellant would prefer that the short-term debt rate be used instead. This

would be incorrect. The amount being carried is long-term and must be financed at a

long-term rate. To do as Cross-Appellant suggests is a mismatch and therefore improper.

As noted previously, the Commission established the EDR mechanism in the AEP

ESP cases. See, ESP Cases (Opinion and Order) (March 18, 2009), IEU App. at 48-124.

The purpose of the mechanism was to allow the companies a means by which to recover

the delta revenues associated with reasonable arrangements approved under

R.C. 4905.31. At the time the mechanism was approved there were no R.C. 4905.31

reasonable arrangements so the level of the charge was set at zero. Subsequently the

Commission approved two such arrangements, one for Ormet Primary Aluminum3 on

July 15, 2009 and the other for Eramet Marietta4 on October 15, 2009. The delta reve-

3

4

This was done in PUCO Case No. 09-119-EL-AEC which is currently on appeal
to this Court in Ohio Supreme Court Case No. 2009-2060.

This was done in PUCO Case No. 09-516-EL-AEC which is currently on appeal
to this Court in Ohio Supreme Court Case No. 2010-723.
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nues associated with these arrangements began to accumulate as soon as the arrange-

ments were in effect but the EDR rate was not set until the Commission order in the case

below. In the Matter of the Application of Columbus Southern Company and Ohio

Power Company to Adjust Their Economic Development Cost Recovery Rider Rates,

Case No. 09-1095-EL-RDR on January 7, 2010. The EDR is, therefore, always5

collected in arrears. That is to say, there will always be a value associated with these

delta revenues carried on the utility books. It is this continuing value, the amount carried,

that must be financed, and that is why the Commission set a carrying charge. The

amount carried will be on the company books for longer than a year,6 which, in account-

ing terms, is "long-term" and therefore must be financed with long term debt.7 This is

exactly what the Commission ordered.

Cross-Appellant claims that the Commission did not explain its rationale for set-

ting the carrying charge at the long term debt rate and that it did not explore less expen-

5

6

7

It is possible, though very unlikely, that there could be an over recovery under the
EDR if there were a very large, unanticipated change in electricity use. The Commission
has resolved this unlikely problem by requiring that customers would be paid interest on
the over-recovery at the same long term debt rate. In re AEP EDR Rate (Finding and

Order at 4-5) (January 7, 2010), Sec. Supp. at 4-5. Thus, there is symmetry in the charge.

As the EDR rate is adjusted every six months, the EDR would not eliminate the
deferrals carried on the company books until six months after all reasonable arrangements
for that company would end. As reasonable arrangements have existed as long as there
has been a Public Utilities Commission, there is little reason to expect that such an end

will occur.

The full rate of return for the utility is made up of two components, cost of debt
and the higher cost of equity. The Commission applied only the cost of debt in this
instance because the cost of equity applies when there is a capital investment involved in
the deferral. Since the EDR only involves energy sales there is no capital investment
associated.
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sive financing options. Cross-Appellant is wrong on both counts. The Commission did

explain its decision and there are no less expensive options, indeed no "options" at all, to

be explored.

The Commission's explanation of its reasons for setting the carrying charge at the

long-term debt rate is succinct. It noted that it had already explained its reasoning in an

earlier order addressing the topic which order said:

(24) IEU-Ohio asserts, in its motion to set the matter for
hearing, that AEP-Ohio has failed to demonstrate why any
carrying charges should not be based on the average cost of
each company's short-term debt. However, under the semi-
annual reconciliation process prescribed for EDR rates under
Rule 4901:1-38-08, O.A.C., the use of each company's aver-
age cost of long-term debt is a more appropriate mechanism
for calculating carrying charges than short-term debt, and,
therefore, should be utilized.

(25) The Commission finds AEP-Ohio's proposal to recover
the 2009 deferred unrecovered costs resulting from the Ormet
and Eramet arrangements, as well as the carrying costs at the
weighted average cost of CSP's and OP's respective long-
term debt, which are 5.73 percent for CSP, and 5.71 percent
for OP, to be reasonable. The Commission additionally finds
that, on a going-forward basis, AEP-Ohio shall utilize the
interest rates from its latest-approved filing for the calculation
of carrying costs.

In re AEP EDR Rate (Finding and Order at 9) (January 7, 2010), Sec. Supp. at 9. It reit-

erated its rationale saying:

(21) In its fourth assignment of error, IEU-Ohio asserts that
the 09-1095 finding and order is unlawful and unreasonable
inasmuch as it permits AEP-Ohio to calculate the carrying
costs on deferred EDR delta revenues at the weighted average
cost of long-term debt without any evaluation of possible
lesser-cost alternatives. IEU-Ohio contends that the Commis-
sion unreasonably accepted AEP-Ohio's proposal to use the
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average cost of CSP and OP's long-term debt to calculate car-
rying costs associated with EDR delta revenues without any
inquiry as to whether a different debt rate would be more
appropriate. AEP-Ohio argues that the regulatory treatment
of carrying costs proposed by IEU-Ohio is simplistic and
should be rejected, in that it believes that the selection of a
carrying charge rate should be driven predominantly by what
results in the lowest cost to customers, rather than by what is
the most appropriate rate.

(22) The Commission finds that IEU-Ohio's fourth assign-
ment of error is without merit. Despite IEU-Ohio's assertions
that the Commission made no inquiry into its proposal to
utilize a short-term debt rate, we specifically addressed and
rejected its proposal, finding that the use of long-term debt is
a tnore appropriate mechanism for calculating carrying
charges. Additionally, the grounds IEU-Ohio advances in
support of its argument have already been raised in its hearing
brief in 09-1095. IEU-Ohio has raised no new arguments
with regard to this issue. Its fourth assignment of error
should, therefore, be denied.

In re AEP EDR Rate (Entry on Rehearing at 7) (March 24, 2010), Sec. Supp. at 15. The

Commission's reasoning is quite clear. A short-term debt rate is not used because it is

not appropriate. The twice per year adjustment of the rate necessitates that there will be a

long-term obligation that should be financed with a long-term obligation. It is just that

simple.

The Commission correctly matched the nature of the obligation with the financing

to support it. Its decision should be affirmed.
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CONCLUSION

The Commission had to power to proceed in the case below. It acted in keeping

with its earlier decisions and the controlling law. It explained its decision. The Commis-

sion should be affirmed.

Respectfully submitted,

Richard Cordray (0038034)
Ohio Attorney General

William L. Wright (0018010)
Section Chi

Tlknias W. McNamee (0017352)
Counsel of Record
Thomas G. Lindgren (0039210)
Werner L. Margard III (0024858)
Assistant Attorneys General
Public Utilities Section
180 East Broad Street, 6th Fl
Columbus, OH 43215-3793
614.466.4397 (telephone)
614.644.8764 (fax)
william.wrightgnuc. state. oh.us
thomas.mcnamee(crpuc. state.oh.us
thomas.lindarengpuc. state.oh.us
werner.margard gpuc.state.oh.us

19



PROOF OF SERVICE

I hereby certify that a true copy of the foregoing Merit Brief in Response

to Cross-Appeal of Industrial Energy Users-Ohio, submitted on behalf of appellee, the

Public Utilities Commission of Ohio, as served by regular U.S. mail, postage prepaid,

or hand-delivered, upon the following parties ofreo?rd, this 10 day of October, 2010.

^

Parties of Record:

Steven T. Nourse
Matthew J. Satterwhite
American Electric Power Service Corp.
1 Riverside Plaza, 29th Floor
Columbus, OH 43215-2373

Janine L. Migden-Ostrander
Consumers' Counsel
Michael Idzkowski
Maureen R. Grady
Assistant Consumers' Counsel
Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

oif(as W. McNamee
Assistant Attorney General

Samuel C. Randazzo
Joseph M. Clark
Lisa G. McAlister
McNees, Wallace & Nurick
21 East State Street, 17th Floor
Columbus, OH 43215-4228

20



APPENDIX



APPENDIX
TABLE OF CONTENTS

Page

Ohio Rev. Code Ann. § 2941.401 (West 2010) .:......................................................................... 1

Ohio Rev. Code Ann. § 4905.31 (West 2010) .................................................................... 2

Ohio Rev. Code Ann. § 4905.32 (West 2010) .................................................................... 3

Ohio Rev. Code Ann. § 4928.143 (West 2010) .................................................................. 3

In the Matter of the Application of Columbus Southern Power Company for
Approval of an Electric Security Plan; an Amendment to its Corporate
Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case

No. 08-917-EL-SSO, et al. (Entry on Rehearing) (July 23, 2009)

(EXCERPTS) . ........................................................................................................................... 8



§ 2941.401. Request for a final disposition on pending charges by prisoner

When a person has entered upon a term of imprisonment in a correctional institu-
tion of this state, and when during the continuance of the term of imprisonment there is
pending in this state any untried indictment, information, or complaint against the pris-
oner, he shall be brought to trial within one hundred eighty days after he causes to be
delivered to the prosecuting attorney and the appropriate court in which the matter is
pending, written notice of the place of his imprisonment and a request for a final disposi-
tion to be made of the matter, except that for good cause shown in open court, with the
prisoner or his counsel present, the court may grant any necessary or reasonable continu-
ance. The request of the prisoner shall be accompanied by a certificate of the warden or
superintendent having custody of the prisoner, stating the term of commitment under
which the prisoner is being held, the time served and remaining to be served on the sen-
tence, the amount of good time earned, the time of parole eligibility of the prisoner, and
any decisions of the adult parole authority relating to the prisoner.

The written notice and request for final disposition shall be given or sent by the
prisoner to the warden or superintendent having custody of him, who shall promptly for-
ward it with the certificate to the appropriate prosecuting attorney and court by registered
or certified mail, return receipt requested.

The warden or superintendent having custody of the prisoner shall promptly
inform him in writing of the source and contents of any untried indictment, information,
or complaint against him, concerning which the warden or superintendent has knowledge,
and of his right to make a request for final disposition thereof.

Escape from custody by the prisoner, subsequent to his execution of the request
for final disposition, voids the request.

If the action is not brought to trial within the time provided, subject to continuance
allowed pursuant to this section, no court any longer has jurisdiction thereof, the indict-
ment, information, or complaint is void, and the court shall enter an order dismissing the
action with prejudice.

This section does not apply to any person adjudged to be mentally ill or who is
under sentence of life imprisonment or death, or to any prisoner under sentence of death.

1



§ 4905.31. Reasonable arrangements allowed - variable rate

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927., 4928., and 4929.
of the Revised Code do not prohibit a public utility from filing a schedule or establishing
or entering into any reasonable arrangement with another public utility or with one or
more of its customers, consumers, or employees, and do not prohibit a mercantile cus-
tomer of an electric distribution utility as those terms are defined in section 4928.01 of
the Revised Code or a group of those customers from establishing a reasonable arrange-
ment with that utility or another public utility electric light company, providing for any of

the following:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates based upon stipulated
variations in cost as provided in the schedule or arrangement.

(C) A minimum charge for service to be rendered unless such minimum charge is
made or prohibited by the terms of the franchise, grant, or ordinance under which such

public utility is operated;

(D) A classification of service based upon the quantity used, the time when used,
the purpose for which used, the duration of use, and any other reasonable consideration;

(E) Any other financial device that may be practicable or advantageous to the par-
ties interested. In the case of a schedule or arrangement concerning a public utility elec-
tric light company, such other financial device may include a device to recover costs
incurred in conjunction with any economic development and job retention program of the
utility within its certified territory, including recovery of revenue foregone as a result of
any such program; any development and implementation of peak demand reduction and
energy efficiency programs under section 4928.66 of the Revised Code; any acquisition
and deployment of advanced metering, including the costs of any meters prematurely
retired as a result of the advanced metering implementation; and compliance with any
government mandate. No such schedule or arrangement is lawful unless it is filed with
and approved by the commission pursuant to an application that is,submitted by the pub-
lic utility or the mercantile customer or group of mercantile customers of an electric dis-
tribution utility and is posted on the commission's docketing information system and is
accessible through the internet. Every such public utility is required to conform its
schedules of rates, tolls, and charges to such arrangement, sliding scale, classification, or
other device, and where variable rates are provided for in any such schedule or arrange-
ment, the cost data or factors upon which such rates are based and fixed shall be filed
with the commission in such form and at such times as the commission directs. Every
such schedule or reasonable arrangement shall be under the supervision and regulation of
the commission, and is subject to change, alteration, or modification by the commission.
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§ 4905.32. Schedule rate collected

No public utility shall charge, demand, exact, receive, or collect a different rate,
rental, toll, or charge for any service rendered, or to be rendered, than that applicable to
such service as specified in its schedule filed with the public utilities commission which
is in effect at the time. No public utility shall refund or remit directly or indirectly, any
rate, rental, toll, or charge so specified, or any part thereof, or extend to any person, firm,
or corporation, any rule, regulation, privilege, or facility except such as are specified in
such schedule and regularly and uniformly extended to all persons, firms, and corpora-
tions under like circumstances for like, or substantially similar, service.

4928.143 Application for approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an
electric distribution utility may file an application for public utilities commission
approval of an electric security plan as prescribed under division (B) of this section. The
utility may file that application prior to the effective date of any rules the commission
may adopt for the purpose of this section, and, as the commission determines necessary,
the utility immediately shall conform its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to
the contrary except division (D) of this section, divisions (I), (J), and (K) of section
4928.20, division (E) of section 4928.64, and section 4928.69 of the Revised Code:

(,l ) An electric security plan shall include provisions relating to the supply and
pricing of electric generation service. In addition, if the proposed electric security plan
has a term longer than three years, it may include provisions in the plan to permit the
commission to test the plan pursuant to division (E) of this section and any transitional
conditions that should be adopted by the commission if the commission terminates the
plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution
utility, provided the cost is prudently incurred: the cost of fuel used to generate the elec-
tricity supplied under the offer; the cost of purchased power supplied under the offer,
including the cost of energy and capacity, and including purchased power acquired from
an affiliate; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;
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(b) A reasonable allowance for construction work in progress for any of the elec-
tric distribution utility's cost of constructing an electric generating facility or for an envi-
ronmental expenditure for any electric generating facility of the electric distribution util-
ity, provided the cost is incurred or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work in progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the com-
mission may authorize such an allowance upon the incurrence of the cost or occurrence
of the expenditure. No such allowance for generating facility construction shall be auth-
orized, however, unless the commission first determines in the proceeding that there is
need for the facility based on resource planning projections submitted by the electric dis-
tribution utility. Further, no such allowance shall be authorized unless the facility's con-
struction was sourced through a competitive bid process, regarding which process the
commission may adopt rules. An allowance approved under division (B)(2)(b) of this
section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric gen-
erating facility that is owned or operated by the electric distribution utility, was sourced
through a competitive bid process subject to any such rules as the commission adopts
under division (B)(2)(b) of this section, and is newly used and useful on or after January
1, 2009, which surcharge shall cover all costs of the utility specified in the application,
excluding costs recovered through a surcharge under division (B)(2)(b) of this section.
However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections sub-
mitted by the electric distribution utility. Additionally, if a surcharge is authorized for a
facility pursuant to plan approval under division (C) of this section and as a condition of
the continuation of the surcharge, the electric distribution utility shall dedicate to Ohio
consumers the capacity and energy and the rate associated with the cost of that facility.
Before the commission authorizes any surcharge pursuant to this division, it may con-
sider, as applicable, the effects of any decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for
retail electric generation service, bypassability, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or pro-
viding certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service
offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclu-
sive of carrying charges, of the utility's standard service offer price, which phase-in is
authorized in accordance with section 4928.144 of the Revised Code; and provisions for
the recovery of the utility's cost of securitization.
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(g) Provisions relating to transmission, ancillary, congestion, or any related ser-
vice required for the standard service offer, including provisions for the recovery of any
cost of such service that the electric distribution utility incurs on or after that date pursu-
ant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limi-
tation and notwithstanding any provision of Title XLIX of the Revised Code to the con-
trary, provisions regarding single issue ratemaking, a revenue decoupling mechanism or
any other incentive ratemaking, and provisions regarding distribution infrastructure and
modernization incentives for the electric distribution utility. The latter may include a
long-term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure moderniza-
tion. As part of its determination as to whether to allow in an electric distribution utility's
electric security plan inclusion of any provision described in division (B)(2)(h) of this
section, the commission shall examine the reliability of the electric distribution utility's
distribution system and ensure that customers' and the electric distribution utility's
expectations are aligned and that the electric distribution utility is placing sufficient
emphasis on and dedicating sufficient resources to the reliability of its distribution sys-

tem.

(i) Provisions under which the electric distribution utility may implement eco-
nomic development, job retention, and energy efficiency programs, which provisions
may allocate program costs across all classes of customers of the utility and those of
electric distribution utilities in the same holding company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution
utility. The commission shall issue an order under this division for an initial application
under this section not later than one hundred fifty days after the application's filing date
and, for any subsequent application by the utility under this section, not later than two
hundred seventy-five days after the application's filing date. Subject to division (D) of
this section, the commission by order shall approve or modify and approve an application
filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrals
and any future recovery of deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. Additionally, if the commission so approves an application that contains a sur-
charge under division (B)(2)(b) or (c) of this section, the commission shall ensure that the
benefits derived for any purpose for which the surcharge is established are reserved and
made available to those that bear the surcharge. Otherwise, the commission by order
shall disapprove the application.



(2)(a) If the commission modifies and approves an application under division
(C)(1) of this section, the electric distribution utility may withdraw the application,
thereby terminating it, and may file a new standard service offer under this section or a
standard service offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this
section or if the commission disapproves an application under division (C)(1) of this sec-
tion, the commission shall issue such order as is necessary to continue the provisions,
terms, and conditions of the utility's most recent standard service offer, along with any
expected increases or decreases in fuel costs from those contained in that offer, until a
subsequent offer is authorized pursuant to this section or section 4928.142 of the Revised
Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of
the Revised Code, if an electric distribution utility that has a rate plan that extends
beyond December 31, 2008, files an application under this section for the purpose of its
compliance with division (A) of.section 4928.141 of the Revised Code, that rate plan and
its terms and conditions are hereby incorporated into its proposed electric security plan
and shall continue in effect until the date scheduled under the rate plan for its expiration,
and that portion of the electric security plan shall not be subject to commission approval
or disapproval under division (C) of this section, and the earnings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan. How-
ever, that utility may include in its electric security plan under this section, and the com-
mission may approve, modify and approve, or disapprove subject to division (C) of this
section, provisions for the incremental recovery or the deferral of any costs that are not
being recovered under the rate plan and that the utility incurs during that continuation
period to coinply with section 4928.141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except
one withdrawn by the utility as authorized under that division, has a term, exclusive of
phase-ins or deferrals, that exceeds three years from the effective date of the plan, the
commission shall test the plan in the fourth year, and if applicable, every fourth year
thereafter, to determine whether the plan, including its then-existing pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals, con-
tinues to be more favorable in the aggregate and during the remaining term of the plan as
compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The commission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the elec-
tric distribution utility with a return on common equity that is significantly in excess of
the return on common equity that is likely to be earned by publicly traded companies,
including utilities, that face comparable business and financial risk, with such adjust-
ments for capital structure as may be appropriate. The burden of proof for demonstrating
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that significantly excessive earnings will not occur shall be on the electric distribution
utility. If the test results are in the negative or the commission finds that continuation of
the electric security plan will result in a return on equity that is significantly in excess of
the return on common equity that is likely to be earned by publicly traded companies,
including utilities, that will face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate, during the balance of the plan,
the commission may terminate the electric security plan, but not until it shall have pro-
vided interested parties with notice and an opportunity to be heard. The commission may
impose such conditions on the plan's termination as it considers reasonable and necessary
to accommodate the transition from an approved plan to the more advantageous alterna-
tive. In the event of an electric security plan's termination pursuant to this division, the
commission shall permit the continued deferral and phase-in of any amounts that
occurred prior to that termination and the recovery of those amounts as contemplated
under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan
under this section, the commission shall consider, following the end of each annual
period of the plan, if any such adjustments resulted in excessive earnings as measured by
whether the earned return on common equity of the electric distribution utility is signifi-
cantly in excess of the return on common equity that was earned during the same period
by publicly traded companies, including utilities, that face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate. Consid-
eration also shall be given to the capital requirements of future committed investments in
this state. The burden of proof for demonstrating that significantly excessive earnings did
not occur shall be on the electric distribution utility. If the commission finds that such
adjustments, in the aggregate, did result in significantly_excessive earnings, it shall
require the electric distribution utility to return to consumers the amount of the excess by
prospective adjustments; provided that, upon making such prospective adjustments, the
electric distribution utility shall have the right to terminate the plan and immediately file
an application pursuant to section 4928.142 of the Revised Code. Upon termination of a
plan under this division, rates shall be set on the same basis as specified in division
(C)(2)(b) of this section, and the commission shall permit the continued deferral and
phase-in of any amounts that occurred prior to that termination and the recovery of those
amounts as contemplated under that electric security plan. In making its determination of
significantly excessive earnings under this division, the commission shall not consider,
directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent com-
pany.
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BEFORE

THE PUBLIC UTILTTIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio
Power Campany#or Approval of its EtecRric
Security Plan> and an Amendment to its
Corporate Separation Plan,

Case No. 08-917-EL-SSO

Case No. 08-918-EL-S40

ENTRY ON REHEARING

The Commission finds:

(1) On July 31, 2008, The Columbus Southern Power Company
(CSP) and Ohio Power Company (OP) (jointly, AEP-Ohio or the
Companies) filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code. The
application is for an electric security plan (ESP) in accordance
with Section 4928.143, Revised Code.

(2) On March 18, 2009, the Comntission issued its opinion and
order (Order) in these matters approving, with modifications,
AEP-Ohio's proposed ESP. On March 30, 2009, the Commission
amended, nunc pro tune, its Order.

(3) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Comenission, w%thin 30 days
of the entrynfthe order upon the Commission's journal.

(4) On April 16, 2009, Ohio Energy Group (OEG) and Industrial
Energy Users-Ohio (IEU) each filed applications for rehearing.
Applications for rehearing were also filed by the Office of the
Ohio Consurners' Counsel (OCC); Ohio Association of School
Business Officials, Ohio School Boards Association, and
Buckeye Association of School Administrators (collectively,
Schools); Ohio Hospital Association (OHA); Ohio
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{29)

an amount that equals the revenue shortfall associated with
their joint service territory customer, Ortnet: In their
calculation; the Companies assumed that the joint service
terrdtory customer would continlte paying the amount that it
was paying on December 31, 2008 (established pursuant to a
prior settlement), which was above the approved tariff rate for
that rate sehedule. Instead, the Companies should have
calculated the allowable total revenue increase based on that
customer paying the December 31, 2008, approved tariff rate for
its rate schedule. P.dditionally; the Companies' calculation
should have been levelized and not reflected any variations in
customers' bills for tariff/voltage adjustments. Accordingly, we
direct the Companies to recalculate the total allowable revenue
increase approved by our Order issued on IV[arch 18, 2009, as
clarified by the Entry Nunc Pro '1'unc issued on Aziarch 30; 2009,
and as modified herein, and file revised tariffs aonsistent with
such calculation.

Additionally; the Commission clarifies that the Transnussion
Cost Recovery (TCR) rider should not impact the allowable total
percentage increase. As approved in the Order, the TCR rider
will continue to bea pass-through of actual transmission costs
incurred by the Companies that is reconciled quarterly.
Similarly, any future adjustments to the EE(PDR Rider are
excluded from the allowable tatal percentage increases. As
explained in the Order, the EE/PDR Rider was designed to
recover costs associated with the Campanies implementation of
energy effic-iency programs that will achieve energy savings and
peak demand programs designed to reduce the Ctumpanies'
peak demand purauant to Section 4928.66, Revised Code (Order
at 41). The costs included In the EE/PDR Rider will be trued=up
annually to reflect aetital costs.

We farther clatify that the phase-in/deferral structure does not
include revenue increases associated with any distribution base
rate case that may occur in the future. Any distribution rates
established pursuant to a separate proceeding, outside of an
550 proceeding, wIll be considered separately. Section
4928.144, Revised Code, authorizes phase-in of rates or prices
established pursuant to Sections 4928.141 to 4928.143, Revised
C'ode, not distribution rates established puzsuant to Section
4909.18, Revised Code.

9
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ORDERED, That a copy of thiS entry on rehearing be served upon all parties and
other interested persons of record.

THE PUBLI99jf"ILdTIES COMMI55TON OF OI-IIO

Alan R. Schriber, Chairman

Paul A. CentoleHa

KWB/GNS:ct

Entered in the Journal
dtN. P3 200:

ReneE J. Jenkins
Secretary

Ronda Hartman Fergus

Cheryl L. Roberto
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