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I. STATEMENT OF INTEREST OF AMICUS CURIAE

The Ohio State Bar Association ("OSBA") is an unincorporated association of more than

25,000 members including judges, lawyers, law students and paralegals. The OSBA's lawyer

members range from sole practitioners to members practicing in the nation's largest law firms.

The practice of the OSBA's members extends to every aspect of legal services. As stated in its

Constitution, the OSBA's purpose, in part, is "to promote improvement of the law, our legal

system and the administration of justice." This amicus brief is filed in furtherance of the

OSBA's purposes.

The present appeal presents an opportunity for this Court to address a fundamental issue

of great interest to all taxpayers and to the State of Ohio in the advancement of the proper

functioning of the statewide tax system. At issue is an important aspect of the jurisdiction of the

Ohio Board of Tax Appeals ("BTA") in fulfillment of its obligation to review actions of the Ohio

Tax Commissioner ("Tax Commissioner"). Specifically, if the Court upholds the dismissal of

the appeal in the present case, it is foreseeable that the rate of dismissals of other tax appeals will

continue to grow and deserving taxpayers will be denied hearings for their appeals.

In 2006 and 2007, a working group of the Taxation Committee of the OSBA reviewed

various issues involving appeals of the Tax Commissioner's final determinations, looking for

ways to improve the efficiency of the tax appeals process to better protect taxpayers' rights. The

private practitioners in that group concluded that the recent decisions of the Court in which

taxpayers have experienced dismissals of their appeals for failure to specify error have raised

issues of substantial concern to taxpayers and their advisors. The working group concluded that

the specification of error requirement for notices of appeal was the most important concern that

needed to be addressed.
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Since the early decision of Queen City Valves, Inc. v. Peck (1954), 161 Ohio St. 579, 120

N.E. 2d 310, this Court has had occasion to rule on a considerable number of appeals that

address the question of whether a taxpayer's appeal should be dismissed for failure to properly

specify the error of the Tax Connnissioner. As addressed further below, the decisions of the

Court in more recent years suggest a major shift in the Court's jurisprudence: a significant

tightening of pleading standards for notices of appeal and the resulting liniitation on the BTA's

jurisdiction to hear tax appeals.

This Court's decisions are being interpreted as a directive to the BTA to dismiss many

appeals in whole or in part. Moreover, the more recent decisions of the Court appear to further

encourage;he Ohio Attorney General to challenge the jurisdiction of the BTA for some or all of

the issues on appeal in a significant percentage of appeals.

The OSBA does not seek to have the Court overrule Queen City Valves or its progeny

issued during most of the last fifty-plus years. Instead, the OSBA seeks to address the more

recent decisions that are being interpreted by the BTA and at least one appellate court as

imposing a significant barrier against obtaining rulings on the merits in tax cases.

The OSBA advances no position on the merits of the underlying tax appeal and expresses

no opinion as to whether the taxable property of Appellant is properly valued for tax purposes.

Instead, the OSBA submits that this appeal presents an appropriate opportunity for the Court to

examine whether the current trend in the reported decisions toward more frequent dismissals of

tax appeals is warranted.
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II. LAW AND ARGUMENT

Proposition of Law

A Taxpayer Must Specify An Error in the Notice of Appeal to Preserve That
Objection. The Pleading Requirements Should Not Be Applied in an Overly
Stringent or Hypertechnical Manner.

A. The Court's Recent Decisions Are Being Perceived as Tightening the
Jurisdictional Pleading Requirements for Tax Cases, Resulting in an
Increased Level of Disnussals.

The concerns of the OSBA-that the Court's more recent decisions articulate an

increasingly formidable standard to meet the requirement to specify errors in a notice of

appeal-are shared by lower level tribunals. A recent decision of the Tenth District Court of

Appeals and the decision of the BTA below show that the OSBA's concerns have substance.

In General Commodities Candy & Tobacco, LLC v. Levin, 10`b Dist., No. 08AP126,

2008-Ohio-3173; discretionary appeal dismissed, Supreme Court Case No. 2008-1574, the

taxpayer appealed a cigarette tax assessment and sought the opportunity to claim that it did not

havethe cigarettes in its possession at the date relevant for the assessment. The case presented a

single issue. The BTA found that the taxpayer failed to specify the single issue with particularity

and ordered that the appeal should be dismissed. Upon appeal to the Tenth District Court of

Appeals, the dismissal was affirmed but the decision reflects some reluctance as to that outcome

and summarized the relevant case law as follows:

{9[13} Appellant protests that to prohibit an appeal to the
BTA under these circumstances is harsh, given the single, narrow
issue involved, which the BTA acknowledged it understood. We
cannot wholly disagree. However, we find no authority that would
support a less stringent reading of R.C. 5717.02, and the Ohio
Supreme Court's adherence to a rigid construction of the
requirement for specificity has been decidedly unyielding. Based
on this precedent, we find no error in the BTA's decision to
dismiss appellant' appeal, and appellant assignment of error is
overruled.
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Emphasis added.

In the decision below, WCI Steel, Inc. v. Wilkins, BTA No. 2005-V-1565, May 18, 2010,

unreported, the BTA's explanation of its rationale for dismissal fosters understandable concern

for taxpayers and their counsel. The BTA's statement is as follows:

In attempts to avoid depriving taxpayers of an opportunity to be heard, this
board has expressed its disinclination to read petitions for reassessments
and/or notices of appeal in a "hypertechnical manner," citing decisions
such as Abex Corp. v. Kosydar (1973), 35 Ohio St.2d 13, Goodyear Tire &
Rubber Co. v. Limbach (1991), 61 Ohio St.3d 381, and Buckeye
International, Inc. v. Limbach (1992), 64 Ohio St.3d 264. However, the
Supreme Court has on several occasions reversed such decisions, finding
this board exceeds its jurisdiction when addressing issues not clearly
specified as error. See, e.g., Ohio Bell Telephone Company [v. Levin, 124
Ohio St. 3d 211, 2008-Ohio-4081, 921 N.E. 2d 212]; Cousino
Construction [Co. v. Wilkins, 2006-Ohio-162, 108 Ohio St. 3d 90, 840
N.E. 2d 1065]; Ellwood Engineered Castings Co., [ v. Zaino, 2003-Ohio-
1812, 98 Ohio St. 3d 424, 786 N.E. 2d 458]. The latest pronouncement in
Ohio Bell Tel. Co., supra, evidences the court's disinclination to deviate
from the exacting standard it has previously announced. Although this
board found the taxpayer's specifications to be sufficient in that appeal,
ultimately ruling in Ohio Bell's favor, the Supreme Court disagreed,
reversing our decision and ordering the reinstatement of the
commissioner's determination.

Bracketed material added; Slip Op. at 5.

Absent a redefining of the standard of review as to the precision of notices of appeals in tax

matters, the BTA certainly will dismiss many more appeals going forward.

B. The Requirement to Specify Error is a Statutory Obligation and Has Been
Applied as Such By This Court for More Than Fifty Years.

The pleading standard for the notice of appeal to the BTA is set forth in R.C. 5717.02 in

the following terms: "rhe notice of appeal shall ...specify the errors therein complained of, ...."

The foundational case for construing the specification requirement is Queen City Valve, supra, in

which this Court at 583 expressed the significance of the specification standard in the following

manner:
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So, in the instant case, the appellant in its notice of appeal
to the Board of Tax Appeals dealt in generalities. The errors set
out are such as niight be advanced in nearly any case and are not of
a nature to call the attention of the board to those precise
determinations of the Tax Commissioner with which appellant
took issue. Under the wording of the statute the board was entitled
to be advised specifically of the various errors charged to the Tax
Commissioner. The statute requires in plain language that the
errors complained of be specified. The word, "specify," according
to Black's Law Dictionary (4 Ed.) means "to mention specifically;
to state in full and explicit terms; to point out; to tell or state
precisely or in detail; to particularize; or to distinguish by words
one thing from another." See, also, 39A Words and Phrases (Perm.
Ed.), 469. And in Webster's New International Dictionary (2 Ed.),
"specify" is defined as "to mention or name in a specific or explicit
manner; to tell or state precisely or in detail."

The Court at 161 Ohio St. 583 then applied the test and concluded that the statement of the

objection was wholly inadequate in the following terms:

Certainly appellant's tabulation of errors as contained in its
notice of appeal does not comply with the quoted definitions.
Appellant's whole quarrel with the Tax Commissioners
determination was that the assessed value of certain described
items of its tangible personal property was incorrect by reason of
the application of inadequate depreciation allowances, and further,
that the average monthly inventory values placed on other
designated property it owned were incorrect and too high because
of the improper inclusion of property which was located outside
the state of Ohio. It would have been a relatively simple matter for
appellant to have set out these complaints in definite language.

Finally, at 161 Ohio St. 583-584, the decision references a professed desire, since repeated in

numerous later decisions, to not encourage hypertechnical interpretations as follows:

This court has no disposition to be hypertechnical and to
deny the right of appeal on captious grounds but it cannot ignore
statutory language which demands that certain conditions be met to
confer jurisdiction upon an appellate tribunal.
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The Queen City Valve standard has stood the test of time and the OSBA rests its

suggested analysis upon the Queen City Valve standard as the Court itself has done for half a

century. In particular, nothing in this amicus presentation represents a defense of generalized

pleading that is such that it could be raised in every case and does nothing to alert the Tax

Commissioner and the BTA of the nature of the alleged error. A non-specific claim of error does

not trigger the BTA's jurisdiction and the OSBA does not argue otherwise.

For many decades, the Court has leavened the specification requirement with an

expression of a disinclination to be hypertechnical. This time-tested element of the specification

requirement should be restored. On the other hand, the characterization of the specification test

as a"stringent" standard is of recent vintage and should be re-examined.

C. The State of Ohio Has an Interest in Not Unduly Restricting Appeals.

The benefit to taxpayers from greater access to the BTA to have disputes resolved is clear.

Less obvious, but equally important, the Tax Connnissioner, county auditors and other taxing

authorities also benefit from an accessible review process. C. Emory Glander, Ohio's first Tax

Commissioner, expressed the reaction of the tax official to such disniissals as follows:

For taxpayers and practitioners alike administrative requirements and
procedures in taxation often constitute a hazardous maze. Many tax cases
have been summarily dismissed because of failure to comply with some
mandatory procedural requirement of the statutes. This is not only a
distressing experience for the tax litigant and his representative, but it is
often equally unsatisfactory to the tax official.

Indeed, the conscientious tax administrator seldom finds satisfaction in a
decision which is based on technical procedural grounds alone. Not only
is the taxpayer thus denied a review of his case on its merits, but the
administrator loses the benefit of a decision which may serve as a useful
precedent for other cases. Effective tax administration requires that
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important questions of tax law be litigated on the merits and those delays
and impediments to final decisions be minimized.1

D. The Specification Pleading Standard Need Not Be Stringent.

1. Traditionally, the Court Has Avoided Rejecting Specifications of
Error for Violating Hypertechnical Requirements.

The Court consistently has reaffirmed the admonition of Justice Zimmerman in Queen

City Valves that the Court was disinclined to hypertechnical application of the specification

standard. Abex Corp. v. Kosydar (1973), 35 Ohio St. 2d 13, 298 N.E. 2d 584; Miami Valley

Broadcasting Corporation v. Kosydar (1976), 48 Ohio St. 2d 10, 575 N.E. 2d 146 355 N.E. 2d

812; Buckeye International, Inc. v. Limbach (1993), 64 Ohio St. 3d 264, 595 N.E. 2d 347; and

H.R. Options, Inc. v. Wilkins, 102 Ohio St. 3d 1214, 807 N.E.2d 363, 2004-Ohio-2085, motion

for clarification granted, May 12, 2004. The directive to not apply the specification standard in a

hypertechnical manner was understood to have a moderating effect on what otherwise could be a

harsh pleading standard.

The more recent cases addressing the specification standard creates concern to the

OSBA-and as noted above, to the BTA and at least one court of appeals-that the new

statements by the Court express a tougher standard and an unyielding demand for precision at

odds with the disinclination to be hypertechnical. The de-emphasis, if not absence, of an

expressed intention to avoid a hypertechnical reading is sending a powerful signal to the lower

courts and tribunals. More importantly, the words used in the formulation of the specification

standard seem to reflect a shift in analysis in favor of an increased rigor as to whether a

specification of error passes muster with an increased likelihoods of dismissal of appeals.

1 Glander, "Tax Administration and Procedure in Ohio," 11 Ohio State Law Journal 127 (Spring
1950). Appendix p. 3.
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The OSBA submits that the restoration of the principle of avoidance of a hypertechnical

reading of the specification of error will benefit both taxpayers and aid in the administration of

Ohio taxes. Moreover, avoidance of the more restrictive applications of the pleading standard

would permit more appeals to be disposed of by the BTA without prompting an appeal to this

Court on purely procedural grounds.

2. The Specification Requirement Should Not Be Applied Too Stringently

Although the specification requirement of R.C. 5717.02 has remained essentially

unchanged for more than half a century, the characterization of the specificity requirement as

"stringent" is much newer, having been articulated first in Brown v. Levin, 119 Ohio St. 3d 335,

2008-Ohio-4081, 894 N.E. 2d 35 at 118. To be sure, the description was based on several then-

recent cases that had resulted in dismissals. This is not to say that the insertion of the word

"stringent" is the sole cause of the OSBA's concern nor that the characterization of the

specification standard as "stringent" could not be defended under the case law preceding Brown.

Instead, the focus of the OSBA is on the alarming frequency with which dismissals are

occurring, which appears correlated with the "stringent" characterization. The OSBA submits

that the specification standard can continue to carry out its purpose without being applied too

stringently.

3. Some Dismissals Requested Under the Specification Standard Should More
Properly Be Addressed to the Opportunity of the Tax Commissioner To
Review Evidence at the Administrative Level.

If a notice of appeal fails to specify any error, the tax appeal should be dismissed. If the

taxpayer fails to specify a particular issue in the notice of appeal, the taxpayer cannot seek to

argue that issue on appeal. Some circumstances exist, however, when the Tax Conunissioner's

principal concern is not the identification of an issue but whether the Tax Commissioner has
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been denied an opportunity to review certain evidence upon administrative review. Ohio Bell

Telephone Company v. Levin, 124 Ohio St. 3d 211, 2008-Ohio-4081, 921 N.E. 2d 212 could be

classified in this manner.

In Ohio Bell, the Tax Commissioner objected that new evidence, an appraisal, should

have been considered administratively before the appeal proceeded to the BTA. That issue could

have been addressed by remanding the matter back to the Tax Commissioner. It should be noted

that the General Assembly contemplated that the remand alternative would be used by the BTA.

The specific provision is R.C. 5717.03(G) that reads as follows:

(G) If the [BTA] finds that issues not raised on the appeal are important to
a determination of a controversy, the board may remand the cause for an
administrative determination and the issuance of a new tax assessment,
valuation, determination, finding, computation, or order, unless the parties
stipulate to the determination of such other issues without remand. An
order remanding the cause is a final order....

It is not suggested that the BTA should remand a case when the taxpayer fails to specify

any error. The remand, however, should be used as appropriate as an alternative to the

devastating dismissal of the case when the issue is the Tax Commissioner's review of appraisals

and other evidence at the administrative level. See also, the dissenting Opinion of Justice

Lundberg Stratton in Ohio Bell at 9[9[35 and 36, which addresses the remand alternative in Ohio

Bell.

III. CONCLUSION

The OSBA appreciates the opportunity to express its concern about the trend of recent

cases that appears to expand the application of increasingly exacting pleading standards to

notices of appeal to the BTA. The OSBA asks the Court to reconsider the impact of the more

recent decisions tightening the pleading standards for these appeals. Dismissal is a severe

9



consequence and its application should not be permitted to expand beyond traditional

parameters. The explanation of the BTA in its decision to dismiss this case and the recent

decision of the Tenth Appellate District in General Commodities show the need for this Court to

re-establish the appropriate standard for analyzing specifications of error.

OENE P. WH L (0013216)
ounsel ofRecord)

o State Bar Association
0 Lake Shore Drive

Columbus, Ohio 43204
614-487-2050
614-485-3191 fax

Edward J. Bernert (0025808)
Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
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§ 5717.02 TAXATION 340

§ ~J717.02 Appeals from final determina-
tions; proeedure; hearing.

Except as otherwise provided by law, appeals from final
determinations by the taic commissioner of any prelimi-
nary, amended, or final tax assessments, reassessments,
valuations, determinations, findings, computations, or or-
ders made by the commissioner may be taken to the board

of tax appeals by the taxpayer, by the person to whom
notice of the tax assessment, reassessment, valuation,
deterniination, finding, computation, or order by the
commissioner is required by law to be given, by the
director of budget and management if the revenues
affected by such decision would acerue primarily to the
state treasury, or by the county auditors of the counties to
the undivided general tax funds of which the revenues
affected by such decision would primarily accrue. Appeals
from the redetermination by the director of development
under division (B) of section 5709.64 or division (A) of
section 5709,66 of the Revised Code may be taken to the
board of tax appeals by the enterprise to which notice of
the redetermination is required by law to be given.

-^ Appeals from acTeculori of the tax commissioner concem=
ing an application for a property tax exemption may be
taken to the board of tax appeals by a school district that
filed a statement conceming such application under divi-
sion (C) of section 5715.27 of the Revised Code. Appeals
from a redetermination by the director of job and family
services under section 5733.42 of the Revised Code may
be taken by the person to which the notice of the
redetermination is required by law to be given under that
section.

Such appeals shall be taken by the filing of a notice of
appeal with the board, and with the tax commissioner if
the tax commissioner's action is the subject of the appeal,
with the director of development if that director's action is
the subject of the appeal, or with the director of job and
family services if that director's action is the subject of the
appeal. The notice of appeal shall be fi,led within sixty days
after service of the notice of the tax assessment, reassess-
ment, valuation, determination, finding, computation, or
order by thecomnrissioner or redeteruunation by the
director has been given as provided in section 5703.37,
5709.64, 5709.66, or 5733.42 of the Revised Code. The
notice of such appeal may be ffied in person or by certified
mail, express mail, or authorized delivery service. If the
notice of such appeal is filedby certified mail, express
mail, or authorized delivery service as provided in section
5703.056 [5703.05.6] of the Revised Code, the date of the
United States postmark placed on the serider's receipt by
the postal service or the date of receipt recorded by the
authorizeddelivery service shall be treated as the date of
filing. The notice of appeal shall have attached thereto and
incorporated therein by reference a true copy of the notice
sent by the commissioner or director to the taxpayer,
enterprise, or other person of the fmal determination or
redeternunation complained of, and shaU also specify the
e_r_rors therein complained of, but M,ire to attach a copy
of such notice and incorporate it by reference in the notice
of appeal does not invalidate the appeal.

Upon the filing of a notice of appeal, the tax commis-
sioner or the director, as appropriate, shall certify to the
board a transcript of the record of the proceedings before
the commissioner or director, together witlr all evidence
considered by the conlmissioneror director in connection
therewith. Such appeals or applications may be heald by
the board at its office in Columbus or in the county where
the appellant resides, or it may cause its examiners to
conduct such hearings and to report to it their findings for
affirmation or rejection. The board may order the appeal
to be heard upon the record and the evidence certified to
it by the commissionerbr director, but upon the applica-
tion of arfy interested party the board shall order Lhe
hearing of additional evidence, and it may make such
investigation concerning the appeal as it considers proper.

HISTORY: GC1 5611; 106 v 246(260), § 54; 118 v 344; 119 v
34(48); Bureeu of Code Revi.sion,10-I-53; 135 v S 174 (Eff 12-4-73);
136 v H 920 (Eff 10-11-76); 137 v H 634 (Eff 8-15-77); 139 v 11351
(EfT 3-17-82); 140 v H 260 (Eff 9-27-83); 141 v S 124 (Eff 9-25-85);
141 vH 321 (Eff 10-17-85); 145 v S 19 (Eff 7-22-94); 148 v H 612 (Eff
9-29-2000); 148 v S 287 (Eff 12-21-2000); 149 v S 200. Eff 9-6-2002.
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Tax Administration and Procedure in Ohio
C. EMons GLANnsa'

For taxpayers and practitioners alike administrative require-
ments and procedures in taxation often constitute a hazardous maze.
Many tax cases have been summarily dismissed because of failure to
oomply with some mandatory procedural requirement of the
statutes. This is not only a distressing experience for the tax litigant
and his representative, but it is often equally unsatisfactory to the
tair official.

Indeed, the conscientious tax administrator seldom finds satis-
faction in a decision which is'based on technical procedural grounds
alone. Not only is the taxpayer thus denied a review of his case
on its merits, but the administrator loses the benefit of a decision
which may serve as a useful precedent for other cases. Effective
tax administration requires that important questions of tax law
be litigated on the snerits and that delays and impediments to final
decisions be minimized.

For, these reasons, the writer has thought that it might be
appropriate and helpful to present a panoramic view of tax admini-
stration anil procedure in Ohio. Such an undertaking, however,
must be carefully circumscribed and delimited because there are
many units of government that play some part in the processes of
taxation. Hence, it is the writer's purpose to explain how tax
administration is organized at the state level, and to discuss the
methods and procedures for processing, reviewing and appealing
the more important tax matters that fall within the jurisdiction of
the'state government. Consideration first will be given to internal
orgaxiization and administrative policy of the Ohio Department
of Taxation, after which methods and procedures before the Tax
Conimissioner, the Board of Tax Appeals and the Supreme Court
of Ohio in respect of tax matters will be discussed.

^-'DEPARTMENTAL ORGANIZAT20N AND ADMINI$TRATiVE POI.IcY

The function of the tax administrator is not legislative or
judi;cia2; it is niinisterial. The Advisory Committee on the Admini-
stratI ton of Internal Revenue recently called attention to the follow-
ing statement by The Secretary of the Treasury in 1927: "The
collection of revenue is primarily an administrative and not a

• Tax Commissioner of Ohio; Past President of the National Association of
Tax Ad=niisisitators; Member of the Ohio Bar.
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judicial problem. As far as the federal income tax is concerned, a
field of administration has been turned into a legal bAttiefield." The
Committee then commented that "the legalistic approach to tax
administration which was the cause of concern 20 years ago is
even more evident today."

Whether or not this criticism may be justifiably directed either
to federal or state tax agencies* it does: serve to emphasize the im-
portance of sound standards of tax, administration. Indeed, effective(
tax, administratioxL is dependent upon the, dual imperatives: of
simplicity and equality in the application of tax laws.' These, iin-
peratxves^j. izk: turn, require (1) clear channels of authority, and._::
responsibility within the taxing agency, and (2) adequate< mar-
chinery for impartial, review of all tax determinations at the
administrative level.

C'hmcnela of Authority and Responsibility

P"rbns 1910 to 1939, Ohio tax Taws were administered by a tax
commission wbich consisted f^or a time of three members and later:
four members. Although technicalY.the entire commission adminiiiy
tered alt taxes withiin its: ]uxisdictiont in acta,at practice eaclt"'
niemlier" essumed responsibilitY" fii*a»cl exercisi4 authority over
particul'aF< taxes. In efi eet, the conpmsssioa^ was a hydia-headed
creature which exercised botti adzniiiistrative ancYquast-judicial'
functions.

Tn' 193O the General AssemblV aboIisiied,t6l comrtsissiosi ancfx
created in, its place the Department of, 7'axatzo^t hatiring a, singl^;
'^ax. Commissioner and a three-inet.rtoer. Board of Tax `Appeals,'
All functions,. powers and, duties which were vested in the old
cbmmissiori were transferrect to the new department, but adrn^
brative anct quasi.»^judiciak functions were se ?^ratecl 'and tFte course1 ,
ofappellateprcceduife waas modifled, f?eterminations of the7Tax Gom•
missioner were. made appealable. fii sti to the &yard of T'ax AppeaIs,
and thereafte'r, as o€'riglit, directly to the Supreme Cciurt of (71iio a3

The Tal Commissioner is now einpowered, inter alia, to make
tax assessments, va2uations,; findingsf, determi nations,, e.omputatiuns

i Thbre: are otherf requirenenta of souttd ta*adminis#'.atium For a die-
cussinns of maieria, conqepda, see Sta>etta.rU of Taam Adtniiniseratiorp--Ths;1?otnt=
of V#etw, of, the Stnte 1"cs Adm4yi.iWator, an ad^resa,. bys C. Emori€ C.Iandeet
Praceeding$. o,f the Forty First Annvat Conference on Taxation, Natioriat Tax
Association; 1898, p, 85

2 E7am Gaxs Coas §1' 146t to 146t=12 inc> Tfie Tar, Commissioner~ and: thw
nenkzra of the Eoard of Tax Appesls are appointed by ihe Governor with thw

advice and consent of the Senate, the former for a term of fbmr gears and tire,,
latter for terms of six yeara (]stb Ga2v:Coas §f 1464=-5and 148d-8,`

g OHo Grav. Cons §§ 5611, 5611-1, 5811-2.
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and orders, and to review, re-determine or correct the same; to
prescribe tax forms; to remit or refund certain taxes and assess-
ments and to issue certificates of abatement; to revoke certain
licenses; to adopt and promulgate rules; and to maintain a con-
tinuous study of all taxation and revenue laws of the state. In
addition to these powers, the Tax Commissioner is authorized to
organize the work of the Department of Taxation in such manner
as, in his judgment, will result in the efficient and economical
administration of the laws he is required to administer, and to create
such divisions or sections of employees as he may deem proper.4

There are presently eight administrative divisions, each headed
by a division chief, under the jurisdiction of the Tax Comniissioner
iri the ntain offices of the department in Columbus, namely:
Corporation Franchise, Personal Property, Public Utilities, Motor
Fuel,' Inheritance, Sales and Excise, Research and Statistics, and
Fiscal Affairs and Personnel. Two of these divisions are subdivided
into sections each of which is managed by a supervisor. The
Personal Property Tax Division consists of t,he Cosporations, In-
t,angiktle and Unincorporated Business, Financial Ynstitutions, and
Val.ixation Sections; while the Ues ancT $xcistx Tax.I?ivision in-
clucl.es three sectnons, namely, Audit and Assessment, `Campliance;
a ^ i I' The l t named t t:ar ^xc se ax. as - sec ion. supervia.es tl%e Gigaret e,
the Beer and Malt Beverage, the Wineand Mi^ed $everage ^d. the
^Iaft atid Brewe^rs Wort Taxes. in additioi, the^'a^ Cqzinmissioner`s
orgenitiation includes an Administrative Assistant, a Gene;^4l. FTear-
^g 8qarcl, a Sales Tax Hearing Board, a Bureau of Tax Aorxns, two

ktion, it is wholly independent in status. It is empowered, inter,alia,

e,tal Branch offices,,one in Cleveland and one in Cincinnati,
eight District Sales Tax offices, and a normal staff of approximately
seven hundred employees.

The Board of Tax Appeals is both an administrative and a
quasi-judicial body. Although it is part of the Department of Taax-

qxempt property from taxation; to increase or decrease the aggre-
^ue of real property for tax purposes; to exercise authority rel-

actions of local taxing authorities in levying and colIecting
Towing money, refunding indebtedness and expending

to adopt rules; to renxit taxes and penalties illegajly assessed
real properly, and to hear and determine appeals.from
budget commissions, county boards of revission and the

missioner.' ji'or the purpose of performing Its administra-
tions in respect of local governmental matters, the Board

a Division of County Affairs.

4 Oaio Gsx. Cocs 11464-3.
6 Oxlv Gak. Cotra $1484-1.
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Both the Tax Commissioner and the Board of Tax Appeals
possess aIl powers of an inquisitorial nature, including the right
to inspect books; accounts; records and memorariday to examine
persons under oatlt; to issue orders or subpoenas for the production
of boolas, accouritsf papers; record"s; doeuments" and testimony; to
take depositions^, to apply to a court for attachment proceedings as
for contenipt; and to administer oattts; togetlter with other specified
powers, duties^ privileges and imxriunitiies.!I

I"ir general; it may he said: that- org8niiation for tax adnrinis-
tration in Ohio has been steamlined' and moderniied in accordance
with sound administrative' and. Iiinsiness%. principles. There are
clear channels of authority to and f'rom both the Tix C ommissioner
and the Board of: Ta* Appeal's; administrative a#s4l quas%judicial
functions have been properly separated; ancl final jiadicial deter-
mination of tax matters has been faeilitated:

Mmchinery for Administrative Review

Notwithstanding the necessity and importanee of judiciaF re-
view, a high standard of tax administration requires<"ad'ectttate
machinery for impartial review of all tax determixiatioii^' at, tha
administrative leveL This means that there must be aiir opportunit^
for independent and impartial review before the taxpayer is reqtur
to appeal to quasi-judicial bodies or the courts:

Anzericans instinctively loathe admipistrative absol`utistn. It is
awell-lcnawn fact that the growth 4 administrative agericie^ has
met with widespread criticism; indeed t.hereare many persons`who
look upon adnunistrative law as a 1VIachiavelli4u distortiori o€ oi s•
legal systeni: Fair-minded men must disagree with that concIusiox's;
of course; for administrative law has an estaliii`slied`'place in' oui'
jurisprudence. The difficulty is not with adriiinistrati'Ve Iai^r but
witlt the way in which it sometimes operate5: IVIucYt of the resent>
ment toward adrninistrative bodies stems fr'otm thd suspicion that
they, fail 16 recognitze the principle; inextricably iznheclded'' iia out
judicial system; that every man has the iglitto a full and` complete
hearing, The paramount importance of an ad"ministrative hearing,
not only because of legal" necessity, but also because of the require.-
mentg of elenientary fai'rness; was aptly expressed I3y the lat'e
Chief Justice flughesi 3e described such a hearing as an "inexorab3b
safeguard;' and said that it is `°"essential alike to theIegaF validity
of ther administtative regulation and to the maintettarice of public
confidence in the value and soundness of this important gover:n.=
mental procesa"T

8 Oma Gsa. Cons I 1464-2.
_;4Porgafl- v. United S€ateei 344 U.S. 1, 15 (1939)s
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In tax administration, this means that all tax assessments,
determinations, valuations and the like should be subject to an im-
partial review, in the first instance,by the tax administrator or tax
assessor. From his final determination a right of appeal to an
appellate body and to the courts should then be provided.

In Ohio all assessments, valuations and other preliminary tax
determinations within the jurisdiction of the Department of Tax-
ation are made under the direction of thedivision chiefs or section
supervisors. In most instances, however, as a prerequisite to appeal
to the Board of Tax Appeals, the taxpayer is required by law
to apply to the Tax Commissioner for a review of the determinations
previously made. This procedure contemplates that the Tax Com-
missioner take personal cognizance of the case and that he render
a decision in accordance with the law and the-facts as he finds them
to be after appropriate hearing.

But here some practical difficulties are encountered. It is
physicalIy impossible for the Tax Commissioner personally to
conduct all hearings upon such applications for review.8 To assist
him in reviewing these matters is the function of the Sales Tax
Iieaxing Board and the General Hearing Board both of which were
created by and are directly responsible to the Tax Commissioner.
It iffi thei.r duty toconduct the,hearings, take testimoay and submit
findings of fact and law to the Commissioner for his considetation
and final action. All actions by the Tax Commissioner are eiritsodied
in written journal entries which are personally signed by him and
bound in volumes, and which constitute the pttblie reoord of the
department. Such volumes are available for public inspection
at the office of the Tax Conixnissioiner during aIl b"usiness hours.

The Sales Tax Hearing Board tonfines its work to sales, use and
excise tax matters exclusively. It consists of six members, who
generly sit in pairs of two each, and a, Secretary who assigns
cases ancl supervises the disposition thereof. The General Hearing
Board, which consists of four members who usually hear cases
ifidividualTy, is empowered to conduct hearings on matters of re-
view in respect of personal property, corpora,tion frariGhiser and
gublic iitility taxes. It likewise checks a1I final journal entries of the
Tait Commissioner for legal sufficiency, works in close cooperation

number of jourttal entries persoasIIy executed by the Tax com-
each vearon mattersof review indicates why this Is so: As to

did exifde taxes there are some 25U0 such entries each qear; personal
peofiesEy:^ta.xea aeaunt for about 1000 ent<ies; and there are tcelt over 500
entriaa onrevlew and correction of corporation franohipe taxes, the granting
and aaricalling of gasoline dealers' licenses, and the edm9nisf,zation of'the
iinheritarite and cigarette tUxes. Altogether some' 5500 actfons of the Tax
CoauAeione€ are pesonally:;oiunatized by him sruaually.
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listed in the return and constitutes to that extent his final determi-:
nation.1a

The statute contains no provision as to the form or contents of
the application for review and re-determination of property taxes,
and none has been specified by the Tax Commissioner. Although
the hearing generally is informal in nature, the commissioner's
decision is embodied in a formal journal entry which contains
findings of fact or law or both, and which becomes a part of the
public record of the department.

Corporation Franchise Tdxes

For the purpose of assessing corporation firanchise taxes, the
Tax Comniissioner is required to determine the vaYutz of the issued
and outstandiitjg shares of stock of evety corporation required tct
file the annual report and the proportion thereof properly allocable
to Ohio for purposes of tasstion:xa Sectiori 5500, Generat Codef pres=
vides that any corporation may be heard' upon the question of the
correctness of the determination of the value of its.stock, or of the
proportion of such value allocated to f)hio:

The procedure is similar to that applicable to personal property
taxes: Application for review and correction must be filed with the
Tax Commissioner in writing within thirty days from the receipt
by the complaining corporation of the statement from the Treasurer
of State showing the value, or the proportionate vaiue, of tfie
shares of stockupon which the franchise fee is charged' and the
amount of the fee.14

The Tax Commissioner is empowered to make such cqrrection
of the determination as he may deeent proper, and to certify the same
to the Auditor of State who is required to correct his,record"a.and
duphcatesin aceordance therewith. Although the stay'trte, doest not
make specific provision for a hearing, the same is affoidgd and the
action taken by the Tax Commissioner is journal4zecl as in othex4i
cases. Likewise, although there is no specific provisio; for appeal;
from the Tax Commissioner's findings under thisi Seetion; it is un.

12 Ouxo Getr. ConE § 5394 further provides that "nothing lierohf shall
-'so construed; nor shail the final ludgtient of ths bissrd of tW itfipeals or

court to which such final deterniination may be appealed be:;deeirted to p
elude the subsequent assesament in the mannerr authoriucl bO; law of
taxable property which such taxpaper failed to list in such return or whi<
the assessor has not theretofore assessed." Note aLso § 5395i.,

13 Oaro GEx. Cona § 5498. This section applies both to domestio and foreil
corporations.

14 See oitzo Gatr. GoDa § 5499 as to the fee charged and: the certi"ication
thereoE-
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doubted that appeal does lie because such findings are necessarily
finel.ia

Saies and Use Taxes

While the Ohio Sales Tax is primarily a consumers' tax, vendors
are collectors thereof for the state and have eertain legal liabilities
in respeet thereof. Sales tax assessmetxts representing deficiencies
are made against vendors in, some cases and against consumers
in others, but in either event written notice thereof must be served
personally or by register'ed tnail. Secfa.on 5546-9a, General Code,
provides that such assessments shall become conelusive unless the
ve;idpr or consufner to whom the notice of assessment is directed
shall; "within tbirty das+s after service thereof, file a petition for

"==assesszttpnt.l E , ,>

Sueh petitiori must be in writing and must be verified under
oath by, thc vendor, consumer, or his duly authorized agent having
knowledge'of the faets. It must set forth with definiteness and
pai'ticularlyf the itema of the assessment objected to, together with
the reason for such objections. In Qrder to assist the vendor or eon-
sumer; in m.eeting the sattitory requirerri,ents, a epedai form of
petitinn for re-assessment lias' been prescribed by the Tax Com-
^issianer, but its use is n9t^►datory« `^he practitioner naay devise
his own form and, if it meats the stat+itory requtrenients, it will
acceptable.

The Tax Commissioner is reqyirgn to assign a time and place #or
hearing the petition for ,re^as^essment and to notify the petitioner
by registered xnrfiL The assessriient. and penalties thereon become
due and payable within three ,days after notice of the finding xnade
at the .hearing 1i" been served either personally or by registered
mail upon the party:asseesed::`

Specific provision is made in the statute for an appeal to the
Board of Tax Appeals as provided in Section 5611, General Code.17

The review of use tax assessments by the Tax Commissioner
iL^o eontrojled bySection 5546-9a, General Code, pursuant tothe

pruvisions of Section 5546-37 of the tdse Tax Act.

Gaa. Co»s 8 5611 providesAfor a ei to the 8 d of Te

e Salea '1'aas Act rov3ll be found in §§ 5546-1 to 5646-24a inclnsive•

ternunatiomt by the Tax Commussioner.
oar ax AppealsA- PP

ieUse and ,Storage Tax Act .un §§ ¢84640 to 5546-48 inclusfve, ,

14 There is alsp S ur`ovision in Oam Grst. C®oz § 554$-9A whereby, after the
"Uan of appeal time, a copy of the Tax Coinmisaioper's fwal entry rnay be^d iri the ^nffiiee of the courity clerk of eourta and a judgment entered Urerebn
the clerk In favor of the stete.
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Pubiiei Utility T'axes=

The procedure in respect of public utility property taxes is more
extensive and complicated. Generally speaking it may be said that
utilities have three opportunities for a he'aring at the administrative
leveh,

Section 5426* General Code, grants to utilities . other than
express, te2egraph and telephone companies, upon written appli-
cation, the right to be heard before the assessment of their property.
In other.words; a hearing is afforded before any action whatever is
taken by the Department of Taxation. Section 5427 grants these
utilities' tFie additional righ,t, between the assessment and certi-
fication, dates, ta- maken application for correction of the assess-
menE or,val`uation oE,theit property^,Similar, rights are extended
to expresst telegraph, and telephqne companies by Sections 5453
and 5454, and to sIeeping car, freight lihe and equipment companies
by Sections 5466and 5467; G"enerial trode,is

After certification to the proper oiHcer, any public utility may
be heard by the Tax Commissioner*. pursuant to Section 5517,
General Code; upon the questio.tr of; the eorreetness of any deter.
mination,, finding or order. This procedureIiltewise is described
as review and re-determinatiion, and; applicationntheiefor rnust
be filecl in writing within thirty days frosn tbe date oE iirailing
of the certification complained of to the publiis utility.la

The statute provides for hearing at the oB?ce of the Tax Corn-
missioner in, Columbus and specifies that upon such hearing he may
mak$ such correction in his determination; finding or order as he
may deem proper. His decision in the matter is flr`ial and subject
to appeat as provided in Section 5611, General Code.

' In addition to property taxes, public utilities in Ohio are subject
toF an excise tax upon their gross receipts or earnings. Here again,
the utility is granted the right to three hearirigs. The first is before
gross receipts have been determined under Section. 5479, General
Code, The second opportunity is between the dates tixed for deterw
mination of the amount of the gross receipts and the dates fixed for
certification of such amount to the Auditor of State pursuant
to Section 5480. The third opportunity arises undet Section 5517,

Is Offio Gsx. Coas § 5468 describes the levy applicable to sleepitig car,
freighti line and equipment companies, not as a property ta--c, but as "a sutn
in the nature of an excise tax." The Supreme Court of Ohie, how€ver,
referring to §§ 5462 et seq., has stated that "a study of the provisions o€ tEiilae
seetions demonstrates that the tax there imposed Is not a fi'anehise tax but a
property tas:" Pullman Co. v. Evatt, 144 Ohio St. 29$; 58 NA 2d 768 (1944).

za Msiling of the certi9cation to the public utility is prima faeie evidence
of- the receipt of the same by the publio utilfty to which itt is addressed;
Compare note 11, supra.
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after certification, as in the case of . property taxes.
Miasettaneous Other Taxes

The excise tax known as the Grain Ii.andling Tax20 is review-
able.anil appealablein the same manner as personal property taxes
generally, as provided In Section 5545-25, General Code.81

Assessments in re`spect of wine, beer, malt beverages and mixed
drinks22 are revietvableiTl the same manner as sales and use

taxes,2$ pursuaint to Section 6212-59, General Code.
In the same manner, assessments under the Cigarette Use and

Storage Tax A024 are reviewable in the same manner as sales
and use taxes, pursuant to Section $874-22c, General Code.

Tax Refunds and Certificates of Abatement

Contrary to the impression held by some persons, erroneous
or illegal taxes which have been paid are not irretrievable in Ohio.
The several taxing statutes not only provide for refunds of illegal
or erroneous tax payments, but the department presently adheres
t'o a liberal 'refund policy. On. his owa motion, where the statute
grants the discretion, the Tax Commissioner orders the refund

taxes' illegally assessed erroneously overpaid. Likewise it
his px$ctice to advise taxpayers to file clautis for refunds whei+e

they, do not realize that theyhave mads errors or that circumstances
av'e arisen which inAke a refund poss#ble.

= pi7tiCy?. which is .both legislative and adtriinistratiye in
iiigin, imtneasurably strengt,hens tlie sofnetimes tenuous bonds
f-,inutual confidence bebween the taxpayer and the tax adminirs.

ttir. Experience teaches that un.der such a policy returns filed
taxpayers are more accurate. Taxpayersfor exam le alwa ^sp , y

e`; reluctant to return a, doubtful iEem if they fear they wi11 be
ble to reeover an overpaynient. They are less inelined to re-

v"e"`every: doubt agaifist the state when they have the assurance
= tbe state will be' fair in refunding that which does not righti-

^t Seetion 5395, General Code, provides that the Tax Consr
tere is no specifie refund statute u3, respect of personal property

belong to it.

y issue ' a final assesamient certificate within certain
ationns and this certificate, if an "eiccess" finding results,

a n ";,refu d..In. the case of local situs" property taxes,
,d intangible, the taxpayer will receive a cash refund; in

Qatv. Coax I$ 5W-21 to 5u45-29, inc.
gio Gra.v. Cour §§ 5394 and 5611.

Q. C°a $§ 6084-41 6084-41a 6212-49^-48 6212 49b, , -, .,^acQ G0w.. CoA& § 55464a.
Gsx. Cons §f 5894-22 to 5894-22e, Anc.
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the case of "state situs" intangible property taxes he will receive a
certificate of abatement26 The authority of the Tax Commissioner
under Section 5395, General Code, has been held by the Board of
Tax Appeals and the Ohio Supreme Court to be discretionary, and
from his determination under this section no appeal may be taken
unless there is a-"deficiency" as distinguished from an "excess"
finding.,2e Thus there is no appeal if the Tax Commissioner makes,
a finding which has the effect of denying a refund.$'

Prior to 1939, the Ohio law provided no machinery for remitting
overpayment of taxes paid to the Treasurer of State, such as "state
situs" intangible property taxes, corporation franchise taxes or
publia utility excise taxes, As to all of these recourse could be had
only to the Sundry Claims Board and of course its favorable action
hacl to be implemented by a specific legislative appropriation. When
Section 1464-3 was enacted ia 1939 a provision was incIuded author-
izing the Tax Commissioner'to issue certificates of abatement as to
taxes overpaid to the Treasurer of State, such as those named, at
any time within five years prior to the making of application there-

ssOsm Gstr. Cona § 5398 provides in part: "In case of assessments certif[ed
to the county auditor, if such final assessment certificate comprises any 'excess'
items he shall ascertain whether or not the taxes for the year or years thereby
represented have been paid; if so, he shall draw his warrant oit the county
treasurer in favor of the person paying them, or his personal representative,
for the full amount of the taxes computed upon such 'exoess' Itema and furthes
proceedings herein shall be had as provided in sections 2589 and 2590 of the
General Code;` ...' In other words, a cash refund is only available as to
tangible and intangible personal property taxes overpaid to the county treas^
urer, generally known as "local situa" property taxes. In the case of final as-
seasments certiRed to the auditor of the state, usually referred to as "state
situs" intangibie property taxes, § 5395 provides: "If such final assessment
certificate comprises any 'excesa' items he shall ascertain whether or not the
taxes for the year or years thereby represented have been paid and certify such
fact to, the tax commissioner and thereupon such proceedings may be had
wit,lx respect to such 'excesa' items as provided in section 1464-3 of the General
Code; . . . " Pursuant to this section the taxpayer obtains, not a cash refund,
but a certificate of abatement. The time limitation generally appiicabLe to the
Issuance of final assee®nents under § 5395 is the approximate two-year period
specified in Oaco Gstt. Coaa § 5377. However, as to "state situs" intangible
property taxes, certificates of abatement may be applied for directly under
OEao Gsx. Cona § 1464-3 and the same may be issued within a five-year period:
See The Niles Bank Co. v. Evatt, 145 Ohio St. 199, 60 N.E. 2d 789 (1945). Thus,
there is an obvious dLacrimination between taxpayers of the same class. "State
situs" intangible property taxpayers include public utiiities, inter-counti
corporations, financial instftutions and dealers in intangibies.

ae yrtHys-Overiand Motors, Inc. v. Evatt, 141 Ohio St. 402, 48 N.>i.. 211
40 (19^3;.

xT The situation Is otherwise as to "state situs" intangibte propettgtaxea
where the taxpayer nwkes a direct application for a cerN9cate of abatement
under Oato Gxn. Coos § 1484-3. The Niles Bank Co. v. Evatt, note 25i stupro€
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for. Certificates of abatement are payable to the taxpayer and are
negotiable, and may be tendered by the payee or transferee thereof
to the Treasurer of State as payment of any tax of the same kind.

The procedure for obtaining a refund of sales taxes is set forth
in. Section 5546-8, General Code: It provides that the Treasurer of
State shall refund to vendors the antount of taxes illegally or er-
roneously paid where the vendor has not reimbursed himself from
the consumer. When the illegal payment was made, not to a vendor,
but to the Treasurer of State by the consumer, the refund is made
to the consumer. In all cases. an application must be filed with the
Tax Commissioner within ninety days from the date it is ascertained
that the assessment or payment was illegal or erroneous.a8 The Tax
Commissioner's findings are certified to the Auditor of State who in
turn draws a warrant for such certified amount on the Treasurer of
State to the person clsiming the refund.29

A similar procedure in respect of illegal or erroneous use taxes
is set forth 3n, Section 5546-32, General Code.

. APrruts To Txs Bomtn Om TAx ApPxeT cso

Appeals from final determinations by the Tax Commissioner
may be taken to the Board of Tax Appeals under Section 5611,
General Code. Such.matters iucludethe coma,►issioner's final action
In respect of any preliminary, amended or final tax asse.ssm:ents, re-
assessments, valuations, determinations, findings, computations or
orders. Appeals may be taken by the taxpayer or the persoa to

'wham notice of the commissioner s determ9nation is required to be
'given, by the Director of Finance if the revenues affected by the
aecision accrue primarily to the state treasury, or by the county
auditors of the counties to whose general tax funds the revenues
^^ected by such decision primarily accrue.

To perfect an appeal, written notice of appeal must be filed both
th the Board of Tax Appeals and with the Tax Commissioner
ithin thirty days after notice of the Tax Commissioner's final de-

ttion shall have been given or otherwise evidenced as re-
by law. The statute specifically requires that the notice of

15The ninety-day period for filing such appllcation does not begin to run
stit the vendor or tax payer has actual knowledge of I11egaRtq or error.
e; Phoenix Arnuaement Co. v. Glander, 198 Ohio St. 592, 76 N:E. 2d 605
P.
26 See Oaxo Gax. Cona § 5546-6 as to credit in respect of returned mer-

si.
=o This portion of the discussion is limited to appeals from determinations

the Tax Commissioner. For appeals frorn County Boards of Revision and
get Comaiiasions, see Oam Gatr. Cosa ¢g 5610 and 5625-28,
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appeal shall set forth or shall have attached thereto and incorporated
therein by reference a true copy of the notice sent by the Tax
Commissioner to the taxpayer of the final determination complained
of, and shall also speeify the error or errors therein complained of.
The Ohio Supreme Court has held that these are mandatory jurie.
dictional requirements and if not complied with the appeal will be
dismissed.&'

Upon the filing of a notice of appeaI, the Tax Commissioner is
required to certify to the Board of Tax Appeals a transcript of the
record of the proceedings before him together with all evidence,
documentary or otherwise, considered by him in. connection there-
with. The appeal is heard by the board or one of its examiuers at its
office in Columbus or in the county where the appellant resides.
The board has promulgated rules of practice and procedure which
are available upon request and which should be carefnlty read and
observed by the practioner. '

The board may order the appeal to be heard upoa the record
and the evidence certified to it, but upon application of any in-
terested party it is required to order the hearing of additional
evidence:3$ The statute further provides that the decision of the
board may afBrm, reverse, vacate or modify, the tsx. assessrnents,
valuations, determinations, findings, computations or orders com-
ptained of in the appealaa

Decisions of the Board of Tax Appeals become final and con-
ciusive for the current year unless reversed, vacated, or modified as
provided in Section 5611-2, General Code, Such decisions and the
date of entry thereof upon the, board''s journal are required to be
certified by registered nxail to a11 parties to the appeal and, under
certaits, circumstances, to other persons specified in the statute.34

APPEAI.s To THS OIUo SUPREME COVnT

Proceedings to obtain reversal, vacation or modification of de.
cisions of the Board of Tax Appeals are by appeal directly to the

as Khmnan Square Drug Co. v. Evatt,145 Ohio St. 52, 60 N.E. 2d 668 (1945);
Dayton Rental Co, v. Evatt, 145 Ohio St. 215, 61 N.F.. 2d 210 (1944); Americanc
Restaurant Co. v. Glander, 147 Ohio St. 147, 70 N.E. 2d 93 (1946).

32 See Bioeh v. Glander, 151 Ohio St. 3&1, 88 N.E. 2d 318 (1948); Clark, v:
Glander, 151 Ohio St. 229, 85 N.E. 2d 291 (1949).

33 Tr+e Board ?+ft no power, however, to ^h?^ge tl+? inherent L'ot+± .m-' e#

the assessment or to levy a tax different from that under eonsideratioa. yp'ellnits
v. Evatt, 19 O:O: 330 (B.T.A.),

34 Copy of entry to attorney of record was held to con$titute notii
appellant in Lutz v. Evatt, I34 Ohio St 635, 60 N.E. 2d 473 (194^9y:
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Supreme Court of Ohio. Such an appeal is a matter of right, and the
procedure is set forth in Section 5611-2, General Code.

The statute, in so far as it relates to appeals from decisions of
the Board of Tax Appeals determm}*+g appeals from final determi-
nations by the Tax Conmmissioner, mentions only determinations of
piEeiiminary, amended or final tax assessments, re-assessments,
valuations, determinations, findings, computations or orders made
by him. No meation is made of appeals in respect of rules pro-
mulgated by the Tax Commissioner or by the Board of Tax Appeals
and, indeed, there is no appeal in these instances. The Ohio Supreme
Court has held that Section 5611-2, General Code, authorizes
appeals to the Ohio Supreme Court from the Board of Tax Appeals
its, quasi-judicial proceedings only, and that the making of rules by
the Department of Taxation is not a quasi-judicial proceeding.84
However, the Administrative Procedure Act does authorize an
appeaI on the validity of rules, as distinguished from adjudications,
to:the Court of Common Pleas of Franklin County, Ohfo.as

Persons who may appeal decisions of the Board of Tax Appeals
deterniixying appeals from the Tax Commissioner are specified in
the statute and, for the most part, are the persons who are authorized
to; insti,tute an appeal to lhe board in the first instance:

Appeals to the Ohio Supreme Court must be taken within
tfrirty days after thedate of the entryof the decision of the Board
of Tax Appeals on the jouraal of its proceedings: To effect an appeal,
the appellant must file a notice of appeal both with the Ohio
4upreme Court and with the Board of Tax Appeals. Such notice
must set forth the decision of the Board of Tax Appeals appealed
from and the errors therein complained of. Proof of the filing of
such notice with the Board of Tax Appeals must also be filed with
thieOhio Supreme Court. These also have been held to be mandatory
tmsdictfonal requirements and failure to comply therewith is

1.8°

e statute provides that the Tax Commissioner or all persons
tto whom the decisions of the Board of Tax Appeals is required by
Section 5611-1, General Code, to be certified, other than the ap-
p4Uant, shall be made appellees. Unless waived, notice of the appeal

erle v. Evatt,139 Ohio St. 563, 41 N.E. 2d (1942). The fifth par. of the
:"Courts will not aid in making or reviaing rules of adminisfrative

boards or commissions, being confined to deciding whetber such rules
onable and lawful as applied to the facta of a particular justieiab2e caee."

Oam Gcx. Coaa §§ 154-64 (g) and i54-72.
f3liver v. Evatt, 144 Ohio St. 231, 58 N.E. 2d 381 (1944); Lutz v. Evatt, 144
î 94,1, 58 N.E. 2d 955 (1945); Kenney v. Evatt, 144 Oino St. 369, 59 N.E.it
9.49); Lutz v. Evatt, 144 Ohio St. 635, 60 N.E. 2d 473 (1945); Sunset

alPark Assn, v. Evatt, 145 Ohio St. 194, 81 N.E. 2d 207 (1945).
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must be served upon a1lappeIlees by registered maiL
Within thirty days after the filing of written demand by an

appellant, the Board of Tax Appeals must file with the Ohio Supreme
Court a certified transcript of the record of the proceedings of the
Board of Tax Appeals pertaining to the decision complained of, and
the evidence considered by the Board in making such decision. The
Ohio Supreme Court has held that it will not consider any matter
not presented to the board, but will confineits revisory jurisdietion
to the transcript of the record of the proceedings of such board and
the evidence considered by it.38

Finally, the statute provides that if, upon hearing, and cozt-
sideration of such record and evidence, the Ohio Supreme Court, #s
of the opinion that,t.he decision of the Board: of Tax Appeals ap.
pealed from is reasonable and lawful it shall; afBrm tho same, but;0
the court is of the opixtion that such decision is unreasonable or un#
lawful, it sjSalt. reverse and vacate the same or it may modify samo
and enter final judgment in accordarice, with such modif catiom The
court has closely adkerecl to this provisiort of the staQute.^a,

3 9 The IV'eil Flouse Abte1 Co. v. Board' of Revlsioriy14't Ohio St. 291; 70 i+f.^
2d 646 (1946); The Sruetland Co. v. Eiratt;l3^ Ohio St< By 3"7 N.Bi 24' 601 (1941'1:

$9 Board of Education v. Evatt,136 O1Xia St^ 283^ 25` N,'' 2ei463` (1990};. Tle
Fatt Store Co. v. Board of Revision, 145. Ohl6 St 231,61 N.B. 2d 209 (1945);
Neil House Hotel Co. v. Board of Revisioxq rtate 39; su.pra; Fidaler v. Board of

"; '6lheeling Steel CorppTax Appeals; 140 Ohio St 34, 42 N.E. 2d 151 (1942}
Evatt,1A3 Ohio St. 71, 54 N.E. Zd 1n (1944j;
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