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INTRODUCTION

Nancy Smith and Joseph Allen’s convictiohs became final 1n 1996 when the Ninth District
affirmed their criminal judgments, and thi; Court declined di.scretionary review. Judge Burge
ne\{ertheless asserted jurisdiction over the cases anew, disagreed with the Ninth District’s earlier
findings, -a.nd entered judgments of acquiﬁal for both Smith and AlIen.i
| Judge Burge defends his jurisdic;[ion to revisit the merits and enter the acquittal.s by
pointing to the original trial court’s judgment entries for Smith and Allen. Because the entries
did not list the verdicts as having been found “by a jury,” he concluded that théy were not final
appealable orders under Crim. R. 32(C). Br. at 2-3. Therefore, Judge Burge ar_gues.,'he “retained
subjectr matter jurisdiction over the cases and over the parties.” Id. at 7.

Judge Burge lacked jurisdiction ;[0 issue fh_ese acquittals for two reasons. First, he misread
the requirements of Rule 32'(C). Under that rule, a judgment entry must set forth “the plea, the
Verdict, or findings, upon which each conviction is based.” Smith and Allen’s entries do just
that; they acéurately set forth the “verdict . . . ﬁpon which each conviction is based.” Nothing in’
Rule 32(C) requires the e_ntry to state further that the; Verdict was “found by a jury.’5 Because the.
jﬁdgment entries were final and appealable, the trial court (and, by extension, Judge Burge) 105’{ '
jurisdiction over the.case n 1‘9.94, when Smifh and. Allen appealéd those j;idgments to the Ninth
: District,

S.ec'ond,'e'ven if Smith and Allen’s judgment entries deviate from the requirements of Rule
32(Cy, Judge Burge miéinterpreted the scope of his jﬁrisdiction to réme_dy the error. “[T]he
renied& for a failure to comply with Crim. R. 32(C) is é revised sentencing entry.” Alicea v.

Krichbaum 126 Ohio St. 3d 194, 2010-Ohio-3234 2. That is, the trial court may issue a “nunc

I'¥or the sake of clarity, Relators will again use the term “trial court” to refer to the common
pleas court that oversaw Smith and Allen’s 1994 criminal ‘proceedings; to 1dent1fy the 2009
proceedmgs now under revlew Reiators refer to Judge Burge by name.

~



pro tunc en’tr‘[y]” to “correct [the] clerical error[] in [the] judgment entr[y] so that the record
speaks .the. truth.” Stare.ex fel. Cruzado v. Zaleski, 111 Ohio St. 3d 353, 2006-Ohio-5795, 9 19.
But the trial court may not revisit and review the merits of the underlying judgment. Once an-
appellate court issues a mandate affirming a judgmént (as the Ninth District did here), any effort
to “modify[] or reverse” it isl a “power .. . strictly iimited to appellate courts,” State v. Bodyke,
126 Ohio St. 3d 266, 2010-Ohio-2424, § 58; accord State ex rel Cordray v. Marshall, 123 Ohio
St. 3d 229, 2009-Ohio-4986, 4 32 (“[TThe Ohio Constitutibn does not gfant to a court of common
pleas jurisdiction to review a 'prior. mandate of a court of appeé]s.”) (interna.l quotations and
citation omitted). 7

Judge Burge’s brief also includes a lengthy discussion on whether trial judges have
éuthority to enter sua sponte judgr_nénts of aéquiﬁa] under Crim. .R. 29(C). Br. at 7-13. That
issue is (i.) irrelevant because Jﬁdge Burge.had no jurisdiction over Srhith and Allen’s criminal
case in the first place; (2.) unpreserved because Judge Burge failed to file a cross appeal; and
3) vﬁthout merit Because the plain text of Rule 29(C) contradicts Judge Burge’s position.

At most, Judge Burge h.ad jurisdiétion-to issue a nunc pro tunc order correcting the
purported omission in Smith and Allen’s jﬁdgmen‘t eﬁtriés. The Ninth Diétrict’s 1996 mandate
affirming Smith and Allen’s criminal convictions, hoWever, 'deprived him of authority to takc
any other action. Because Judge Bﬁrge unambiguously laéked juﬁ.sc.liction to 'eﬁter the

| judgmenté of acquittal for.thes‘e two deff.:.ndants, this Court should issue the writ of prohibition., _
ARCUMENT | |

" A. A judgment entry complies with.Crini. R. 32(C) if it aCcurat:ély recites “the verdict.”

Under Crlm R. 32('(.3).,. f‘[aj judgmeﬁt of conviction shall set forth the plea, the verdict, or

findings, upon which e_ach conviction is based, and the sentence.” ‘Smith and Allen’s judgment

i

~entries comply with the letter of that rule. They acéurately recite “the verdict . . . upon which



each [defendant’s] conviction is based.” See. Relators’ Ex. .C-l (Smith Entry), Ex. D-1 (Allen
Entry). Thus, the entries were ﬁnai and appealable under Rule 32(C). |

Judge Bﬁrge nevertheless reasons that Smifh and AlIen.’s judgment entries were deficient
under Crim. R. 32(C) because they “failed to note that Smith and Allen were found guilty by a
jufy.” Br. at 1. Or; stated differently, he vie;\Ns the entries as deficient because “the manner of
conviction is not inélﬁdéd.” Id. at 5. Therefore, Judge Burge argues, “the original trial court
failed to ﬁl_e a final appealable order after the jmy}returned its verdict,” which allow_éd.him to
“retain] | jqriédiction” (Sver Smith and Allen’s case. fd.-at 3.

Judge Burge’s analysis of Rule 32(C) is wrong for two reasons. First, it ignores the plain

. language of the rule, which requires the judgment entry to recite only “the verdict . . . up_On

Whi(isrhﬁeach conviction is based.” Nothing in that provision requires the entry to further indicate
that the verdict .. was found “by a jury.” By holding otherwise, Judge Burge inéerted a
requjréri;ent into Rule 32(C) that the legislature never intended. See Perrysburg Twp. v. City of
Rossfbrd, 103 Ohio St. 3d 79, 2004-Ohio-4362, 9 7 (“In interpreting statutes, ‘it is the duty of

>2?

this céurf to give effect to the wérds used, not . . . to insert words not used. ) (citation. omiffed).
Second, Judge Burge’s position ignores this Céurt’s recent opinion in State ex rel. Barr v.
: Sutyfa,"126 Ohio St. 3d 193, 2010-Ohio-3213. Iﬁ Barr, the defendant was convicted of.robbery '
after a bench trial, but the trial court’s judgment entry indicated only that “the court found the
defendant guilty of robbery._;’ Id. at §2. That _cu1:‘sory notatioﬁ did not state _the precise manner |
of conviction; it did nét specify whether the defendant was (1) “convicted upon z;ﬁnding of guilt

by the court” after “enter[ing] a plea of no contest”; or, alternatively, (2) “found guilty by the

court after a bench trial.” State v. ‘Baker, 119 Ohio St. 3d 197, 2008-Ohio-3330, § 12.



Despite that ambiguity, the Barr Court found that the triai court’s judgment eﬂtry
“sufficiently set forth the findings upon which [the defendant’s] bench conviction is.based.”
Barr, 2010-Ohio-3213, 4 2. The Court further stated that additional language reciting 'shat the
defendant had been “found . . . guilty of the offenses affer a bench ?rial would have been
superfluous” for purposes of Rule '32(C). Id. (emphasis added). o

The plain language of Rule 32(C) establishes, and Barr confirms, that the manner by which
.t'he verdict was reached—jury trial or bench trial—need not be specified in the judgment entry.
To be a final appealable order, the entry need only recite “the verdict . . . upon which each
'cenv;lctioh is based,” nothing mofe. Because Smith aad Allen’s judgment entries properly
recited their verdicts, they were final appealable orders under Rule 32(C). The Lorain County
Commoa'Pleas Cowrt therefore lost jurisdiction over the case in 1994, when Smith and Allen
appealed those judgments to the Ninth District.

. B. Trlal courts have llmlted Jurlsdlctmn to correct a defectlve }udgment entry under
Crlm R. 32(C) through a nunc pro tunc order.

Even if Smith and Allen s judgment entries were deficient under Rule 32(C) (aﬁd they are
not), Judge Burge still lacked authority to reopen the merits of the underlying c_riminal case and
acquit Smi_th and Allen of the 'crinainal charges. .Because the Ninth District had already issued its
mandate .afﬁrming the defendants’ convictions, Judge Burge retained jurisdiction to do only one
th1ng—1ssue a nunc pro tune order correctmg the Judgment entrles

1. A trial court may not grant a judgment of acquittal if an appellate. court has
previously found the evidence sufficient to sustain the defendant’s convictions.

A jury convicted Smith and Allen of multiple child-sex crimes in 1994, and the original
“trial court sentenced them accordlngly Smith and Allen appealed The Ninth District afﬁrmed
the convictions in 1996, expressly ﬁndmg that the State’s evidence was adm1331ble and adequate :

to sustain the convictions. See State v. szrh (9th DlSt 1996), No. 95CA6070, 1996 Ohio App.



Lexis  241; State v. Allen (9th Dist. 1996), No. 94CA5944, 1996 Ohio App. Lexis 385. The
Nipth District then. entered a “special mandate” in both cases, “directing the County of Lorain
Common Pleas Court to carry [its] judgment into execution.” Smirﬁ, 1996 Ohio App. Lexis 241,
at *38; Allen, 1996 Ohio .App. Lexis 385, at *18. That mandate governs “all subsequent
- proceedings in the case” regardless of “whethef fit is] -cérrect or incorrect.” Stafe ex rel. Sharif v.
‘McDonnell (2001), 91 Ohio St. 3d 46, 47-48 (intérnal quotation, citation, and emphasis omitted).
Whén he granted judgments of acquittal to Smith and Allen, hoWever, .Judge Burge openly
disagreed with the Ninth District’s decision and mandate. ‘He fou_nd much of the State’s trial
Vevide.nce inadmissible, and he furthgr announced that he “ha[d] absolutely no confidence that
~ these verdicts ﬁre correct.” See Relators” Ex. E, Hr'g Tr. at 5;8 (June 24, 2009).

Judge Burge argues that he was not bouﬂd by the Ninfh_District’s prior mandate because
the.apﬁ.ellate. court “had no jurisdiction to issue a mandate to the trial court.” Br. at 13. But the
force of an appellate co.ufir’s mandate cannot be questioned by a trial court. See Marshall, 2009-
Ohi0-4986, at 132 _(;‘[T]he Ohio Constitution does not grant to a court of commén pleas .
jufisd_iétion to review a prior mandate of a court of appeais.”) (internal quotations and cita’[ioﬁ
omittedj; accord Bodyke, 2010-Ohio-2424, at 9§ 58 (“The power to review and affirm, modify, or
| .revérs_e other éourts’ judgments is stricﬂy lirflited to appellate courts.”). Rather, -thé'mandate
must be respected. See Transamerica Ins. Co. v. Nolan (1995), 72 Ohio S;c. 3d. 320, 323 _(“[A]ﬁ
inferior court has no diécretion to disregard the mandate of a superior coﬁrt.”).

lﬁ this case,_th§: Ninth Disfrict affirmed Smith and Allen’s convictions over objections to
the admissibilitjf and sufﬁciéncy of: thé State’s e{/idence. It then issued a mandate fo the Lorain
Ca;unty Cdmmon Pleas Court, direcfing it to enforce the judgments. of conviction. By reaching

the opposite conclusion and 1ssuing judgments of acquittal, Judge Burge “var[ied] the mandate



of an appellate court.” Jd. In such circumstances, “[a] writ prohibition is appropriate to require
[the] lower court to comply with and not proceed contrary to the mandate of [the] higher court.”

State ex rel. Dazinger v. Yarbrough, 114 Ohio St. 3d 261, 2007-Ohio-4009, § 8.

2. After a defendant’s conviction becomes final, a trial court’s limited jurisdiction
allows it only to correct a Crim R. 32(C) error through a nunc pro tunc order.

If Smith and Allen’s judgment entries were deficient under Rule 32(C), Judge Burge had
liﬁlited' juris_dictidn only to issue a nunc pro tunc order correcting those entries.

Once an appellate court affirms a criminal judgn.le.nt (as the Ninth District did here), a trial
court gen.erally loses all jurisdiction over the case. Only “two é-xéeptions [exist] under which the
trial court :etains conﬁnuing jurisdiction.” Cruzado, 2006-Ohio-5793, atﬂ 19.
| '“Firsf, a trial court is authorized fo correct a void sentence.” Jd. “IA] sentence is void”
when ‘fit-dbes not contain a statutorily mandated term,” sﬁch as a périod'-o.f' post-release contrql
following imprisonment.ﬁ Id. at 920 (quoting Srdte v. Jordan, 104 Ohio St. 3d 21, 2004-Chio-
6085, ﬂ‘-23). In such instances, the “sentence must be v_acated” and the cﬁse returned “to the trial
court for resentencing,” notwithstanding any appellate proceedings that might have occurred. Id.

- at 121 (quoting Jordan, 2004-Ohio-6085, at 9 27).

“Second, a trial court can correct clerical errors in judgment.” Id atq19. A clerical error
==ré_fers to a mistake or (Smission, mechanical in nature and apparent on the record, which does.
not involve. a 1eg'c.11: decisipn or judgment."’ Id. (citation .o_miﬁed). In sut;ﬁ instanceé, the.trial
court retains_iimited juriédicﬁon “to correct clerical eﬁors in judgment entries éo that the record
speaks the truth.” Id. Such “nunc pro tunc entries are limitgd in proper use to reflecting what the
court actually decided, nét what the court'might of should have decided.” 7d. (citation omitted).

The first exception is not applicable here. The trial court had jurisdiction over thé case and

the parﬁes in 1994, and it imposed prison sentences on Smith and Allen that contained all the }



statutorily reqﬁired elements. Therefore, Smith and Allen’s criminal sentences are not “void,”
and Judge Burge had no authority to vacate th_em.

The second exception, however, is directly applicable. Although no one disputes that a
jury trial occurred in this case, Judge Burge determined that Smith and Allen’s.ju'dgment entries
were deficient because they failed to note that specific fact. That oversight, if error, was
“mechanicél in nature and apparél_lt on the record.” Cruzado, 2006-Ohio-5795, at § 19 (citation
omitted). It does not touch on the vélidify of Smith and Allen’s convictions, bL}tI merely on the
é.l,CC.UI‘aCY of the trial court’s effort at journalization.. When such typographical errors are
discovered in a final judgment, trial courts have limited jurisdiction to perform only one taékw
issue a “nunc pro func entr[y]” that “correct[s] [the] clerical error[] in [the] judgment entry] so
that the record speéks the truth.” 7d. |

| This ‘Court..has confirmed the exclusive nature of that remedy on at least ﬂﬁee occasions.
In .Alicea, 2010-0hi6’—3234, at 9 1, the defendant argued that he was entitled to a new sentencing
hearing .b'ecause his original judgmgnt_‘ entry did not cémply with Rule 32(C). This Court
disag_reed, stating that “tile .remedy for failure to comply with Crim.r R. 32(C) is a revised
sentencing entry rather than a new hea:rin_gf’ Id atq 2; acéord State ex rel. Culgan v. Medina
Cty. Court ofCommon Pleas, 119 Ohio St._3d 535, 2008-Ohio-4609, § 10 (“Cul.gan.is entitled to
a sentencing entry that complies with Crim. R. 32(C).”); Dunn v, Smfth, 119 Ohio St. 3d 364,
~ 2008-Ohio-4565, 9 10 (holding that the “appropriafe remedy” fQ.r “a trial court’s failure to
'corﬁply with Crim. R.32(C).. is corrécting the journal entry™).

The holdings of Alicea, Culgan, and Dunn are co_nsistént with thls Court’s long-standing
jurisprudence. A Rule 32(C) deficiency does not implicaté the subst_aﬁce of “the judgment

itself,” but simply a “judicial record[] . . thfat] fail[éd] to record, or improperly record[ed], {that]



judgment.;’ Caprita'v. Caprita (1945), 145 Ohio St. 5, 7. In such instances, the trial court may
issue a corrected entry to ensure “that the record speaks the truth.” Cruzado,. 2006-Ohi0-5795, at
9 19. But the trial court may not alter the substance of the original judgment. See State ex re_l;
Mayer v. Henson, 94 Ohio St. 3d 276, 2002-Ohio-6323, 14 (“[A] trial court exceeded its
authority by issuing a nunc pro tunc entry reducing a criminai sentence because the entry did not
simply correct a clerical mistake.”).

By contrast, Judge Bur.ge has cited no auﬂlority to support his claim that Rule 32(C) error
' a_u_thorizeé a trial .c_ourt to réopeﬁ a pﬁminal case and acquit a defendant years after the qonclusion
.o.f his direct appeal proceedings. Not has he offered any explanation as to why such a _dfastic
remedy is Iiecessary to cure é mindr clerical omission in the judgment entry. Finally, the
pracﬁcal ‘c.'_onsequenceslof Judge Burge’s lposition are considerable. 1If Judge Burge is right, and
Rule -32(6) error operates to invalidate a final criminal conviction, then an untold number of
convictions and sentences in this State are at risk of invalidétion. _

SimpIyrlput, .Judge Burée’s authority was 'af its nadir in this case: either (1) he had no.
jurisdiétion to review Smith and Allen’s criminal convictions because their judgment er.llltr_ies‘
cqmplied with Rule 32(C); or (2) he had lirﬁited jurisdiction to issue a flunc pro tunc order that
corrected a clerical error in those entries. But the Ninth District’s prior judgment and mandate
afﬁrnﬁng Smith and Aﬂen’s criminal convictions deprived him of authority ‘1:0 take any other
action. Because he pl_.é.inly lacked jurisdiction té. issue the judgments of acquittal to 'these
defendapts, Relatots. ére entit].f.:d t§ a Writ of prohjbition.

C. Judge Burge’s challenge to the Ninth District’s partial judgment against him is not
before the Court and, in any event, is without merit.

The Ninth District below issued two distinct holdings. First, the court held that Judge

Burge had jurisdiction over Smith and Allen’s cases because their “judgments of conviction did



not comply with Crim. R. 32(C).” App. Op. 9§ 20. He could thus “reconsider [the original trial
~court’s] non-final orders.” Id. Second, the court held that “Judge Burge did not have jurisdiction
to grant motions that were not before the court.” Id. at 9 31. Judge Burge therefore lacked
jurisdiction to grant an acquittal to AII¢I_1 because, unliké .Smifh, Allen never sought such relief
under Crim. R. 29(C). Id. at 1 32. Accordingly, the Ninth District entereci a partial judgment for
Relators and ordered Judge Burge to vacate his acquittal_for Allen. Id. at § 34. The court left
Smith’s acquittal in place. |
Relators now seek reversal of the Ninth District’s jngment with respect to Smith. See Rel.
Merit Br; at 13. But Judgé Burge, in his second proposition of law, attacks the Ninth District’s
judgment with respect to Allen. Br. at 7-13. That argﬁment fails, both on procedure and on
substance.

1. Judge Burge did not preserve this issue for review because he did not cross-
appeal the Ninth District’s judgment. '

In his second proposition of law, Judge Burge asks this Court to review the Ninth District’s
partial grant of judgment against him. He argues that he had jurisdiction “to review the

4

sufficiency of the evidence on behalf of [Allen], sua sponte.” Br. at 7. He therefore urges the
Court “to reverse the decision of the court of apﬁe.als” holding.otherwise. Id. at 14.

Relators prevailed on this issue b.eléw. Seé App. Op. at 34 (“We grant the Relators’
petition as it relates to Alien and Ofder Judge Burge to vacate the June 24,.2009, order that
granted Allen an acquittal.”). As the'n(.)n—p.revai'ling party, Judge Burge had a right to appeal that
judgment if he.disa'greed‘ ﬁfith it. See S.Ct. Prac. R. 2.2(A). He did not do so. - |

Judge Burge’s failur§ to file a cross-appeal preciudeé this Cdurt’s consideration of his

second proposition of law. *To preserve [a] question properly, [the] party aggrieved . . . should

... file[] its own- appeal and specif[y] the error.” . Dayton-Monigomery Cty. Port Auth. v.



Montgomery Cty. Bd. of Revision, 113 Ohio St. 2d 281, 2007-Ohi0;1948, 9 33. An “appellee’s
failure to file [a} qr_oss-appéal preclude[s] consideration. of [an] error it assertfs]” in its merit
bﬁef. Id.(citation omitted). |

In this case, Judge Burge was the “party ﬁggrieved” b)lr the Ninth District’s partial grant of
relief to Relators. Because Judge Burge failed to file a cross-appeal, this Court “ha[s] no
jurisdiction” to review his second proposition of law. Id at § 33. Thus, this Coﬁrt has no
occasioﬁ to consider the Ninth Distr_icf’s judgment with respect to Allen’s convic‘;ion.

2.  Even if the issue had been preserved, Judge Burge did not have authority to
grant an untimely judgment of acquittal to Allen under Crim. R. 29(C).

Even if Judge Burge had filed a cross appe_al and preserved this issue for review, the
outcome Would nét change. | J#dge Burge did not have authority under Crim. R. 29(C) to issue a
sualsponice judgment of acquittal to Allen fifteen years after the jury verdict. |

Rule 29(C) defines a defendant’s right to request, énd a trial court’s authority to issue, a
judgment of acquittal folliuowing a jﬁry verdict: “If a jury returns a verdict of guilty or is
di;sc};arged Withoﬁt having retum.ed-a verdict, a motion for judgment of acquittal may be made or
réne_wed within fourteen days after the jury is discharged or within such further time as the .court

_ @ay fix during the fourteen day period.” The plain language of this provision is fatal to Judge
Burge’s position. - | |

First, Rule 29(C) dée_s not expressly permit a trial court to enter a judgment 6f acquittal on

its own accord after the jury returns its verdict. This is in stark coﬁtrast to Rule 29(A), which .

_speciﬁcally authorizes -_the trial court to act “on its own motion” and “order the entry of a
judgment of .acquitta ” before the case is subnﬁtted to the jury. That the General Assembly _
Would include such explicit language in Rule 29(A), and then omit that language from Rule

29(C), demonstrates its clear intent: A trial court may enter a judgment of acquittal “on its own
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ﬁotion” before, bﬁt not after, the submission of the case to the jury. See NACCO Indus. v. Tracy
(19975, 79 'Ohip St. 3d 314, 3-16 (“[A legislative body] is genefally presumed to act intentiohally
and -purposely when it includes particular language in one section of a statute bﬁt omits it in
another.”). |
Second, Rule 29(C) sets fqrth a stn'ct.time window. “This Rule clearly limits the time for

~ filing a Crim. R. 29(C) motion to 14 days after the jury is discharged,” and “[t]he trial court can
exfend that time only befofe the expiration of thé 14 day period.”2 App. Op. § 22. Théfefore,
Judge Buige’s attempt to aét_‘_‘on [his] own motion” under Rule 29(C) and grant a judgment of
acquittal to Allen was, at the very least, untimely. It occurred séme ﬁfteén years after the jury
returned its gﬁilty vérdict—well beyoﬁd the fbuﬂeen—day period specified in the rule.

| Judgé ' Burge briefly invokes other doctrines—due process, unc_:onscionability, and the
“int'eres.tsi of justice”™ —to explain his non-compiianﬁe with Rule 29(C). But he does not cite, rior
are Relators aware of, any authority authorizing trial courts. to invoké such aocﬁines on their own
accord as }iisﬁﬁcation for disregafding the Ohio Rules of Cﬂminal Procedure.

| Judge Burge’s second proposition of law should be rgjected. Thé claim was not presérved

~ for appellate review and, in any event, it is undercut by the plain language of Rule 29(C).

* By way of comparison, other criminal procedure rules do not impose time frames on motions.
See, e.g., Crim. R. 12(D) (“The court in the interest of justice may extend the time for making
pretrial motions.”). S : ' :
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CONCLUSION

For these reasons, Relators respectfully ask this Court to reverse the Ninth District’s

decision below and issue a writ of prohibition ordering Judge Burge to vacate Smith’s judgment

of acquittal and deny the motions for resentencing.
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