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IN THE SUPREME COURT OF OHIO

In Re:

Patrick F. Moeves,

RESPONDENT,

Cincinnati Bar Association,

RELATOR.

Case # 08-412

RELATOR'S MOTION TO
SHOW CAUSE

Relator, Cincinnati Bar Association, hereby moves the Supreme Court of Ohio for

an order requiring Respondent, Patrick F. Moeves, to show cause why he should not be

held in contempt for failing to obey this Court's Order of September 16, 2008, a copy of

which is attached hereto as Exhibit 1. Respondent has failed to comply with this Order,

as set forth in the Memorandum that follows.

Memorandum In Support

Pursuant to this Court's Order of September 16, 2008, Respondent, who is not

licensed in Ohio, was enjoined from "practicing law in Ohio, pro hac vice or in any other

respect, for two years." Cincinnati Bar Assn. v. Mullaney, 229 Ohio St.3d 412, 894

N.E.2d 1210, 2008-Ohio-4541, ¶ 45. Respondent has violated this Order by representing

a client in an Ohio dispute.

Respondent represents Richard D. Sizemore of Fairfield, Ohio, who is in a dispute

involving a non-compete provision in a business agreement. Mr. Sizemore formerly

worked for Rick's Tavern in Fairfield, Ohio. SMJS Enterprises, LLC, an Ohio limited

liability company owned by Steven Minnielli and Joseph Schwarz, operates Rick's

Tavern. Effective November 1, 2008, Mr. Minnielli and Mr. Schwarz entered into a



written agreement with Mr. Sizemore that included a non-compete clause. The following

year, Mr. Sizemore left Rick's Tavern and became affiliated with Cobblestone Tavern,

which is located within a few miles of Rick's Tavern in Fairfield.

Attorney Lee H. Parrish of Hamilton, Ohio, initially represented Mr. Minnielli

and Mr. Schwarz with respect to the agreement. On October 26, 2009, Respondent called

Mr. Parrish. Respondent explained that he had done work for Mr. Sizemore and his

family and wanted to try to resolve the dispute with Mr. Minnielli and Mr. Schwarz.

Respondent asked for a face-to-face meeting and offered to come to Mr. Parrish's office.

On November 2, 2009, Respondent sent a letter to Mr. Parrish in which he again stated

that he represented Mr. Sizemore, reiterated the request for a face-to face meeting, and

again offered to come to Mr. Parrish's office.

On November 29, 2009, Respondent, Mr. Parrish, Mr. Sizemore and his wife, Mr.

Minnielli, and Mr. Schwarz met at Mr. Parrish's office in Hamilton, Ohio, to discuss the

non-compete provision. The matter was not resolved at the meeting. Respondent then

sent letters to Mr. Parrish on December 9, 2009, and January 13, 2010, requesting certain

records from Rick's Tavern and an opportunity to audit the books of Rick's Tavern. Mr.

Parrish replied, refusing these requests. On February 2, 2010, and February 25, 2010,

Respondent wrote to request a second in-person meeting to resolve all outstanding issues

among the parties. On May 5, 2010, Respondent renewed his request for financial

records from Rick's Tavern.

Mr. Parrish's representation of Mr. Minnielli and Mr. Schwarz concluded in early

May 2010, and Mr. Parrish has had no further contact with Respondent. Throughout the

course of their dealings, Respondent did not inform Mr. Parrish that he was not licensed

2



in Ohio and that he was subject to disciplinary action by virtue of this Court's Order. See

Affidavit of Lee H. Parrish attached here to as Exhibit 2.

Attorney Jack F. Grove of Fairfield, Ohio, assumed representation of Mr.

Minnielli, Mr. Schwarz, and SMJS Enterprises. On June 29, 2010, Mr. Grove filed suit

against Mr. Sizemore in the Butler County Court of Common Pleas. A copy of the

complaint is attached hereto as Exhibit 3. Mr. Minnielli and Mr. Schwarz are residents of

Ohio, SMJS Enterprises, LLC, is an Ohio limited liability company, Mr. Sizemore is a

resident of Ohio, and Mr. Sizemore's former employment with SMJS Enterprises, LLC,

took place in Ohio.

On July 8, 2010, Mr. Grove received a letter from Respondent identifying

himself as "local Kentucky counsel" and asking for a face-to-face meeting to resolve any

and all outstanding issues. Respondent also left a voice mail message for Mr. Grove.

Mr. Grove responded to Respondent's message. Shortly thereafter, Mr. Grove became

aware of this Court's Order enjoining Respondent from practicing law in Ohio. On July

14, 2010, Mr. Grove sent a letter to Respondent stating that the pending litigation did not

have a nexus with the Commonwealth of Kentucky and that his request for a client

meeting was prohibited by Cincinnati Bar Assn. v. Mullaney.

Respondent replied by letter dated July 15, 2010, stating that he believed that the

business records would have a nexus with the Commonwealth of Kentucky "due to

outside investments amongst the parties" but that he would have no further contact with

Mr. Grove until after September 2010 when the injunction would be lifted. Mr. Grove

received a second letter from Respondent, also dated July 15, 2010, stating that

Respondent and his client would be willing to entertain a settlement offer that would
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resolve all outstanding matters. See affidavit of Jack F. Grove, attached hereto as Exhibit

4.

Respondent met with counsel for Relator during the investigation. Respondent

was cooperative and admitted all the facts.

WHEREFORE, based upon the foregoing, Relator hereby moves the Supreme

Court of Ohio to issue an order requiring Respondent to show cause as to why he should

not be held in contempt for failing to obey this Court's Order of September 16, 2008.

Respectfully submitted,

CINCINN^TI BAR ASSOCIATION

By:

G.Slauson(#0024700)
119 E. Court St.

Cincinnati, OH 45202
Phone: (513) 632-5315

Fax: (513) 361-0047

Rosemary D. tel h (#0064790)
221 E. Fourtt., Suite 2000

P.O. Box 236
Cincinnati, OH 45202

Phone: (513) 723-4487
Fax: (513) 852-8449

B
Richard L. reighton, Jr. ( 2180

1 E. Fourth St., Suite 14
Cincinnati, OH 45202

Phone: (513) 579-6513
Fax: (513) 579-6457
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Relator's Motion for Order to Show Cause
was mailed by first class U.S. mail, postage prepaid, to Patrick F. Moeves, Esq., 1717
Dixie Highway, Suite 340, Ft. Wright, KY 41011 on this ft'4^^ day of October, 2010.

Edwin W. Patterson III (#0019701)
General Counsel

Cincinnati Bar Association
225 East Sixth St., 2°d Floor

Cincinnati, OH 45202
Phone (513) 699-1403

Fax (513) 381-0528



Case No. 08-412
Cincinnati Bar Association,

Relator, ON CERTIFIED REPORT BY TFIE
v. BOARI.? OF COMM1SSIfJNERS ON

Darren Joseph Mullaney, Patrick E. GRIEVANCES AND DISCIPLINE OF
Moeves, and John S: Brooking, THE SUPREME COURT

Respondents.
ORDER.

The Board of Commissioners on Grievances and Discipline filed its Final Report in this
court on February 22, 2008, recommending; that pur,suzuit to Gov.Bar R.V (6)(B)(5) the
respondent Darren Joseph Mullaney, be publicly reprimanded, that pursuant to Gov.Bar
R.V(6)(Bl(3} the respondent, John S. Brooking, be suspended from the practice of law for a
pet•iod oF one year, stayed upon conditions; and, that respondent Patrick E. Moeves, be enjoined
from practicing 1aw in Ohio, pro hac vice, for two yestrs. Respondents filed no objections to said
Final Report, and this cause was considered by the court. On consideration thereof,

It is ordered and adjudged by this court that consistent with the opiniott reudered herein
and pursuant to Gov.Bar R.V(6)(B)(5), respondent Darren Joseph Mullaticy, Attorney
Registration Number0075929; last known business address in C:incinnati, Oliio,, be publicly
reprimanded, pursuant to Gov.Bar R. V(6)(B)(3) respondent, John S. Brooking, Attorney
Registration Number 0055654,1ast known business address in Fort Wright, Kentucky, be
suspencted from the practice of law for a period of one year, with the entire suspension stayed on
the condition that be commit no further misconduct; and that respondent, Patrick F. Moeves, last
kiiown business address in Fort Wright, Kentucky, be enjoined from practicing law in Ohio, pro
hac vice or in any other respect, for two years.

It is further ordered thatthe respondents be jointly ta`ced the costs of these proceedings in
the amount of $8,047.54, which costs shall be payable to this court by certified check or inone.y
order on or before 90 days from the date of this order. It is further ordered that ifthese costs are
not paid in full on ar before 90 days from the date of this order, intei-est at the rate of 10% per
annum shall acerue as of 90 days from the date of this order, on the balance af unpaid Board
costs. It is fiarther ordered that if costs are not paid in full oii or before 90 days from the date of
this ordor, respondents may be held in contetnpt and respondents Mullauey and Brooking may be
suspended until costs and all accrued interest, are paid in full.

It is further ordered, sua sponte, by the court, that within 90 days of the date of this order,
the respondents shall reimburse any amounts that have beem awarded against the respondents by
the Clients' Security Fund pursuant to Gov.Bar R. VIII(7)(F). It is further ordered; sua sponte,
by the court that if, after the date of this order, the Clients' Security Fund awards any amount
against the respondents pursuant to Crov.Bar R. VIII(7)(F), the respondents shall reimburse that
amount to the Clients' Security Fund within 90 days of the notice of such award.



It is further ordered that the respondents shall keep the Clerk, the Cincinnati Bar

Association, and the Disciplinary Counsel advised of any change of address where respondents

may receive communications,

It is further ordered, sua sponte, that all doculnents filed with this court in this case shall
he filing requirements set forth in the Rules ofPractice of the Supreme Court of Ohio,

including requirements as to fonn, number, and timeliness of filings.

It is further ordered, sua sponte, that service shall be deemed made on resPondentby
sending this order, and all other orders in this case, by certified mail to the most recent address
respondent has given to the Office of Attorpey Services.

It is further ordered that the clerk of this cotnt issue certified copies of this order as
provided for in Crov.Bar R. V(8)(D)(1), that publication be made as provided for in Gov.Bar R,
V($)(D)(2), and that iespAndentsbear the costs of pubhcatioii.

THOMAS J. MOYER
Chief Justice



AFFIDAVIT OF LEE H. PARRISH, ESO.

STATE OF OHIO

COUNTY OF BUTLER

ss:

I, Lee H. Parrish, an attorney licensed to practice law in Ohio, being duly cautioned and

sworn, state upon personal knowledge the following:

1. I have represented Steven T. Minnielli and Joseph B. Schwarz, who are the owners of

SMJS Enterprises, LLC ("SMJS"), an Ohio limited liability company. SMJS is the

operator of Rick's Tavern in Fairfield, Ohio.

2. Mr. Minnielli and Mr. Schwarz entered into an agreement with Richard D. Sizemore

dated November 1, 2008, which contained a non-competition provision regarding

Sizemore. The alleged violation of the non-competition provision is the subject of a

dispute among the parties.

3. On October 26, 2009, I received a call from Patrick Moeves. Mr. Moeves explained that

he had done work for Mr. Sizemore and his family and wanted to try to resolve the

dispute with my clients. Mr. Moeves asked for a face-to-face meeting and stated that he

would come to my office for the meeting.

4. Mr. Moeves sent a letter dated November 2, 2009, in which he again stated that he

represented Mr. Sizemore and reiterated the request for a face-to-face meeting and

offered to come to my office. A true and correct copy of the letter is attached hereto as

Exhibit A.

5. On November 29,2009,1 met with Mr. Moeves, Mr. Sizemore and his wife, Mr.

Minnielli, and Mr. Schwarz at my office in Hamilton, Ohio, to discuss the non-compete

provision. The matter was not resolved at the meeting.



6. Mr. Moeves sent a letter dated December 9, 2009, requesting corporate books and records

for Rick's Tavern. A true and correct copy of the letter is attached hereto as Exhibit B.

7. I responded by letter dated December 18, 2009, stating that Mr. Sizemore had no right to

the financial records for Rick's Tavern. A true and correct copy of the letter is attached

hereto as Exhibit C.

8. Mr. Moeves sent a letter dated January 13, 2010, in which he requested to audit the books

for Rick's Tavern. A true and correct copy of the letter is attached hereto as Exhibit D.

9. Mr. Moeves sent a Ietter dated February 2, 2010, in which he requested a face-to-face

meeting to resolve all outstanding issues among the parties. A true and correct copy of

the letter is attached hereto as Exhibit E.

10. I responded by letter dated February 11, 2010, indicating that I had no objection to

another meeting. A true and correct copy of the letter is attached hereto as Exhibit F.

11. Mr. Moeves sent a letter dated February 25, 2010, in which he reiterated the suggestion

for another face-to-face meeting. A true and correct copy of the letter is attached hereto

as Exhibit G.

12. Mr. Moeves sent a letter dated May 5, 2010, regarding the financial records for Rick's

Tavern. A true and correct copy of the letter is attached hereto as Exhibit H.

13. I am aware that Jack Grove represents Mr. Minnielli, Mr. Schwarz and SMJS Enterprises,

LLC, in a suit filed against Mr. Sizemore in the Butler County Court of Common Pleas. I

have had no further contact with Mr. Moeves.

14. At no time did Mr. Moeves advise me that he was not licensed to practice law in Ohio

and that he was subject to disciplinary action, of which I am now aware by virtue of the
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Supreme Court's decision in Cincinnati BarAssn. v. Mullaney, et al., 119 Ohio St.3d

412, 2008-Ohio-4541.

FURTHER, AFFIANT SAYETH NAUGIAT.

j n
Sworn to me and subscribed in my presence this day of &k(,7^9K, 2010.

My commission expires:
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Patrick E. Moeves TI--}'FE MOFVFES FIR.M, T?LL-{^i 1717 vixie xighwsy, Sairo 340
Ft Wright, KY 41011

Brian D. Russell ikti=orK6d5 Awd CDUWSCtOrS Glt l:aw Telephone: (859) 341-3900
Facsimita: (859) 341-4A00

ttl.wki 4,-0
November 2, 2009

I,ee Parrish, Esq.
704 First National Bank Building
P.O. Box 747
Hamilton, OH 45012-0747

Re: Phone conversation of October 26, 2009.

Dear Mr. Parrish:

At the outset, I want to thank-you for taking the time to speak with me on Monday
October 26, 2009. As you know, the undersigned represents Richard Sizemore (hereinafter
referred to as "my client"} as it pertains to matter discussed on Monday (10/26/2009).

As such, I would respectfally request a face-to-face meeting to discuss and resolve any
and all outstanding issues between oursespective clients.

As always, this letter 9s written expresslyfor informationai purposes only. Further, this
letter is written expressZy.withoutpreJudice.toalt my cflei.4#.'S, r.ights f^nd/or,defenses,,in,[gw or
in equity; hence, all of said rights and/or defenses are hereby expressly reserved as oj'this
writing.

Until our next interaction and awaiting your reply, I remain

Very truly 3'ours,

Patrick E. Moeves, Esq.
On behalf of the Moeves Firny PLLC

PEM: hrh
Cc: client-Sub-Sie: Business

DICTATED BUT NOT READ



Patriolc$.lvloeves Tf-^'1E, MOF.VFnS FIRM.. PlrUC'.
Brian D. ltus$eu Attorwe^s awd Cou.wsel.ors at t..aw

December 9, 2009

Lee Parrish, Esq.
704 First National Bank Building
P.O: Box 747
Hamilton, OH 45012-0747

Re: Rick's Tavern

Dear Mr. Parrish:

1717 Disie Highway, Suite 340
Ft, wright, KY 41011
Telephone: (859) 341-3900
Fao,simile: (859) 341-4404

This letter will serve as my follow-up to my message of 4:02 E.S.T on December 8, 2009.
As you are aware I serve as local counsel and general couusel for the Sizemores.

In addition to the sum- and substance of my voice message, I am requesting, as of this
writing and pursuant to agreement amongst the parties, a compiete and accurate copy of the
corporate books and records for the business known as Rick's Tavern up and through November
30,2009. 1 believe the request would entail December 1, 2006 up and through thc before-
.Ynentiqned Noyember 30, 2009... . ,., . , . , „ .. ..... .. .... .... . .

. ........ . ... .. ...r... .. ....... ........ .. . ...._.. . .. .. . .................. ... .. ..
To my knowledge and belief, Mr. Lowry maybe able, in addition to your clients, to.assist

you in this matter.

As always, this letter Is written expressly far informational purposes only. Further, this
letter Is written expressly without prejudice to all my client's rights and/or defenses,.in law or
in equity; hence, all of said rights and/or defenses are hereby expressly reserved as of this
wriiing.

Until our next interaction and thanking you for your continued professioualism, I remain

Very truly yours,

Patrick E. Moeves, Esq.
On behalf of the Moeves FYrm, PLLC

PEM: hrh
Cc: client -Sub-file: Business (Rick's Tavern)

EXHIBIT
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PARRISH,IVIA1tCUM, HIY2KA & TROKIiAN CO., LPA
FIRSTPIPIANCVil.BANKBUIf.D1N0

300 HfOH STREEr, SUn'E 704 ^^ ^ ^ ^,^ y
P.O. BOX 747 E•,•'

HAMILTON.OHI045012-0747 )
PHONB (S13) 863-827D- FAX (Sf3) 8b3-4999

Web9ite: www.psrtkhaitpa.eom

LESR. PARRISH
Si6PF@N S.MARCIIM
S:l&ACA18)G1
CYNAMONT.TR06HAN

Patrick E. Moeves, Esq.
1717 Dixie Highway, Suite 340
Fort Wright, ICY 41011

Dear Pat:

NEp. B. 61.9TH (RRTIx®)

HUNPINOTON V. PARRISH (1906.19'n)
CVRUS ). RiTON (16t9'1978)
PRANCIS S. 6BELER (19U6.1999)
R OBERT a iRY M.1N ( I Yll.1909)

December 18, 2009

Re: SM7S Enterprises; LLC/Richard D. Sizemore

In response to your letter dated December 9d', my cHent is stili of the opinion that Rick
breached the terms of the Agreement between the parties dated November 1, 2008. As a result
of that breach, Rick no longer has the right to the fillancial records of Rick's Tavern, and he has
no debt or other obligation to my client.

Very truly yoars,

1'ARRISHkMARCUM, HIRKA'& T7tOKHAN Co.; LPA

LHP:rkc

By:

EXHIBIT
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PatrickE.Moeves T^"j"^i MDFV^iJ FIRM, P^--i
17i7DixieSighway,Suite340
Fk Wrigbt, KY 41011

Brian D. RusseII fkttOYKe1J. S bi WG{ CDtt.wSCIAYs at t.p W Telep6one: (859) 341-3900
Facsimile: (859) 341-4400

January 13, 2010

Lee Parrish, Esq.
704 First National Bank Building
P.O. Box 747
Hamilton, OH 45012-0747

Re: Rick's Taverim

Dear Mr. Parrish:

My client has a simple request in the within matter. Under the existing agreement, my
client respectfully requests to audit the books for the entity in question.

As always, this leuer is written expressly for informational purposes only. Further, this
letter is written expressly withoutprejudice to all my client's rights and/or defenses, in law or
in equity; hence, all of said rights and/or defenses are hereby expressly reserved as of this
writing.

Awaiting a positive response to #he request in. question, I remain •

Very truly yours,

Patrick i Moeves, Esq.
On behalf of the Moeves Firm, PLLC

PEM: brh
Cc: client--Sub-fle: Business (Rick's Tavem)



Patrtci<E.Weves TI-1F• MOFiV^S J=tRM, pl.-LC 1717DixieHighway,suiu340
Ft Wrigbt, KY 41011

Brian D. Russell At:EoYn805 avi.Gl 4oi.Ctn+SeLorS Rt L-aW Telephone: (859) 341-3900
Faosimile: (859) 341-4400

February 2,2010

Lee Parrish, Esq.
704 First National Bank Building
P.O. Box 747
Hamilton, OH 45012-0747

Re: Rick's Tavern

Dear W. Parrish:

I write, again, to see if we have a face-to-face meeting to resolve any and all outstanding
issues by and amongst the parties in question. This i's one (1) last effort to resolve this issue
without further legal entanglement as it is clear that same is unnecessaty on the simple request
of a copy for the books in question.

As always, this letter is written expressly for informational purposes only. Further, this
letter is written expressly without prejudice to all my olknt's rights and/or defenses, in law or
in equity; !'sence, a11 of said rights andlor defenses are hereby expressly reserved as of this

writing.

Awaiting your timely reply and looking forward to mutual resolution and for solution, I
remain

Very truly yours,

Patrick E. Moeves, Esq.
On behalf of the Moeves Firny PLLC

PEM: hrh
Cc: . client -Sub-file: Business (Rick's Tavern)

EXHIBIT
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PARRISH, MARCUM, SIRKA & TROKIiAN CO., LPA
FIRST FIMATIC)AL BA1JK BIIILDINO

300 HIGH 87R6BT,SUrf 6 704
P.O. BOX 747

IiAbill.TON, QHI045012-0747
PHONE (513) 863-8270 • FAX (513) 863•9999

Website: www.pardsheays.tnm

L86i1.PARW59
STEPffi78.MAAqM
sAnncx»ewA
CYNAMON T. TAOqiAN

Febnlary 11, 2010

Patrick E. Moeves, Esq.
1717 Dixie Highway, Suite 340
Fort Wright,lCY 41011

Re: Rick's Tavern

Dear Patrick:

INM'MGTON V. PARR7SH (19061973)
CYBflBxWSTON(Ip9.19n)
Fit.iNO16&HIDE7.PA 1vucl
RO6ERraPR»dAN i
NEU.aSAOTNbP7N009) .

Please find enclosed a copy of the interualfy prepared accounting records for the
operation of Rick's Tavetn for the years ending December 31, 2007, December 31, 2008 and
December 31, 2009.

I have no objection to another meeting if there are issues that you believe can be
reasonably discussed and with the hope thatthe parties can reach a settlement short of litigation.

Very truly yours,

LHP:rkc
enclosures

y



Patrick E. Moeves T^'t'Fi MOFiV iS
^JR.Mr T>ULZ 1717 Dixie Highway, Suite 340

F). Wright, KY 41011

Brian D. Russell AttoYN.EoS awd CAI.CVtSeLDYS At t-6tW Telephone: (859) 341-3900
Facsimile: (859) 3414400

. February 25, 2010 '

Lee Parrish, Esq.
704 First National Bank Building
P.O. Box 747
Hamilton, OH 45012-0747

Re: Rick's Tavern

Dear Mr. Parrish:

I thank you for your letter dated February 11, 2010. I feel strongly that these documents
fully support my client's position.

As such, my client and I would strongly agree with your suggestion on another face-to-
face meeting with the accountant present at said meeting.

As always, this letter is written expressly for infonnational purposes only. Further, this
letter Is written expressly without preJudice to all rhy client's rights and/or defenses, in law or
in equity; hencet ali of sald rights and/or defenses•are hereby expressly reserved as of this
writing. -

Awaiting the meeting date, I remaia

Very truly yours,

^^^
Patrick E. Moeves, Esq.
On behalf of the Moeves F'irm, PLLC

PEM: hrh
Cc: client -Sub-file: Business (Rick's Tavetn)

EXHIBIT
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Patrick E. Moevas TF-tE MDEV CS f:iRM,1'l.-t^C 1717 Dixie Highway, suite 340
Ft Wright, KY 41011

Brian D. Russell ftt'.i"AYtn.Cbs GtNA Co44WSel0Y5 6it LAw Telephone: (859) 341-3900
Facsimile: (859) 341-4400

May 5, 2010

Lee Parrish, Esq.
704 First National BankBuiiding
P.O. Box 747 -
Hamilton, OH 45012-0747

Re: Rick's Tavem

Dear Mr.Parrish:

As Discussed, this matter can clearly be solved without farther Court or legal
intervention. Further legal entanglement will only lead to heartache and headache for all parties
involved herein.

With the foregoing being said, I have a clear and concise way of breaking down the
information at hand in order to avoid the before-mentioned legal entanglement. Mr. Lowry, as
outlined and previously disanssed, simply take care of the records at hand.

-As always, this letter iswritten.expr.essly for.informatlonaLpurposes.ottly...,F. urt.hgr,.this
letter u written expressly without prejudice to all my client's rights and/or defenses, in law or

in equity; hence, all of said rights and/or defenses are hereby expressly reserved as of this
writing.

Awaiting the receipt of the records, I remain

Very truly yours,

Patrick E. Moeves, Esq.
ou behalf of the Moeves .I±Irm, PLLC

PEM: hrh
Cc: client -Sub-file: Business (Rick's Tavem)

EXHIBIT

x



^ IN THE COURT OF COIUIIp9P }^EAS
BUTLER COUNTY, OH^O 5 130

STEVEN T.'MiNl^ld'ELLI` * CASE`f1llf^fllSERr?,^
5614Williamsburg Way
Fairfield, Ohio 45014 *

and

JOSEPH B. SCHWARZ
C/O 500 Wessel Drive, Suite 2B
Fairfield, Ohio 45014

*

*

*

(Judge

and *

SMJS ENTERPRISES, LLC *
500 Wessel Drive, Suite 2B

*Fairfield, Ohio 45014.

Plaintiffs *

-vs-

RICHARD D. SIZEMORE
4 Fairwood Court
Fairfield, Ohio 45014,

* COMPLAINT FOR DECLARATORY
JUDGMENT, INJUNCTIVE RELIEF,

* AND DAMAGES

*

Defendant *

JACK F. GROVE

ATTORNEY AT LAW

1251 NILLES ROAD

SUITE 10

FAIRFIELD. OHIO

45014

*

Now come Plaintiffs, Steven T. Minnielli, Joseph B. Schwarz, and SMJS

Enterprises, LLC for their complaint against Defendant, Richard D. Sizemore, would

respectfully show:

FIRST CLAIM

1. Plaintiffs, Steven T. Minnielli [Minnielli] and Joseph B. Schwarz

[Schwarz], are the members with the entire ownership interest of SMJS Enterprises,

LLC [SMJS] an Ohio limited liability company.

EXHIBIT
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JACK F. GROVE

ATTORNEY AT LAW

1251 NILLES ROAD

Sl11TE 10

FAIRFIELD. OHIO

45014

2. SMJS is the operator of the business knowxi as Rick's Tavern located at

5955 Boymel Drive, Fairfield, Ohio. Rick's Tabetd is] aP &t^bTis-b9d restaurant and

nightclub.
YS

3. In years past, Defendant Richard D. Sizemore [Sizemore] had business

and employment affiliation with Rick's Tavern.

4. Effective November 1, 2008 Minnielli and Schwarz entered into a written

"Agreement" with Sizemore calling for their transfer of a non-controlling, minority

membership interest in SMJS to Sizemore, subject however to various conditions

precedent and performance requirements and restrictions.

5. The Agreement is the subject matter of the lawsuit. Paragraph 17 of the

Agreement contains a confidentiality covenant and a copy of the Agreement is

therefore not attached to this complaint. Sizemore was provided with a fully executed

copy of the Agreement.

6. A material term of the Agreement is Non-Competition clause at 13 which

restricts Sizemore wherein he "agrees that at no time will he take any action that

would be adverse to the operation and goodwill of the Business [referring to Rick's

Tavern] and that he will not engage directly or indirectly in any activity that competes

with the Business referred to in this paragraph as "competitive activity" within three

(3) miles of the location of the Business, which covenant shall remain in effect prior

to the time that Sizemore is to receive his Membership Interest...... Furthermore,

the Agreement explained the scope of the Non-Competition restriction: "The

prohibition to engage in a competitive activity includes, but is not limited to: [i] the
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ownership of any interest in a corporation, partnership, or other entity that owns,
2 ^)f0 (,6 -,

manages or controls a competitive activity located within the 4stlri)6d area; [iil

authorizing the use of the name Rick's Tavern or simila^4,mo b^^fp Srson or entity;

and [iii] serving as an officer, director, consultant or advisor to any person or entity

engaged in a competitive activity within the restricted area."

7. The business known as Cobblestone Tavern is located in the Cornerstone

Plaza, formerly known as Hicks Manor Shopping Center, at 4737 Dixie Highway,

Fairfield, Ohio within three ( 3) miles of Rick's Tavern. Cobblestone Tavern is a

nightclub which competes with Rick's Tavern for patrons within the same market.

8. During 2009, Sizemore became affiliated with Cobblestone Tavern and

thereby violated the non-competition clause in numerous ways:

a) Sizemore held himself out as an owner of Cobblestone Tavern;

b) Sizemore held himself out as being an owner of Rick's Tavern

which was untrue;

c) Sizemore solicited various performers to play at Cobblestone

Tavern which were restricted according to their pre-existing contractual engagements

with Rick's Tavern. Using the pretext of his dual involvement and purported control,

he encouraged the performers to break agreements with Rick's Tavern;

d) Sizemore solicited vendors of Rick's Tavern to provide "like kind"

goods and services to Cobblestone Tavern;

e) Sizemore solicited patrons for Cobblestone Tavern and discouraged

patrons from continuing business with Rick's Tavern;

3
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f) Sizemore provided financial support to Cobblestone Tavern; and

2
g) Sizemore acted as a consultant an^ `iprYli e¢^ ^3^ce to the

operators of Cobblestone Tavern regarding how to compdthiincludLrl,9af-[}^' purchase of

televisions, contracts for live music, and other improvements and activities intended

to duplicate Rick's Tavern's successful operating methods and customer appeal.

In addition to the forgoing activities Sizemore may have engaged in other forms of

prohibited competition which remain undiscovered by Minnielli and Schwarz.

9. Minnielli and Schwarz (via their attorney) provided written notice to

Sizemore dated October 22, 2009 that Sizemore's violation of the Agreement

constituted a material breach, and that by reason of the breach, Minnielli and Schwarz

were excused from further performance. The notice further advised that Minnielli and

Schwarz deem the Agreement to be null and void to the effect that Sizemore forfeited

any rights under that Agreement. A copy of the letter [Notice of Termination] is

attached as Exhibit A.

10. Through the time of termination, Minnielli and Schwarz performed all

duties on their part according to the Agreement.

11. After receipt of the letter, Sizemore continued to engage in prohibited

competition. Such competition constitutes a repudiation of the Agreement on

Sizemore's part.

12. All the while, Sizemore did not protest the Notice of Termination.

Nonetheless, Sizemore has requested financial information pertaining to internal

operations to which he is not entitled, and which if provided to Sizemore, could place
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Rick's Tavern at a competitive disadvantage bec^utj ^oôf Sizemore's continuing conduct

05 273U
which is a violation of the Agreement (if it remains in effect).

13. Minnielli and Schwarz are entitled to,ia fl^al^r{t^iX dgment that:

a) Sizemore breached the Agreement by his competitive pursuits on
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behalf of Cobblestone Tavern;

b) by reason of Sizemore's breach, Minnielli and Schwarz lawfully

terminated the Agreement effective October 22, 2009 per the Notice of Termination;

c) Sizemore does not have any further rights under the Agreement.

Sizemore's rights were extinguished upon breach per the Notice of Termination;

d) Sizemore repudiated the Agreement by reason of his conduct;

e) Sizemore is not a member of SMJS and does not have authority

to gain access to the financial records of SMJS; and

f) Minnielli and Schwarz are entitled to recovery of legal fees and

costs from Sizemore per the Agreement.

SECOND CLAIM

Minnielli and Schwarz incorporate the allegations contained in paragraphs 1-13

of the First Claim and would further show:

14. In the alternative, if the Agreement is not terminated, Sizemore's conduct

is in violation of the Agreement.

15. Minnielli and Schwarz do not have an adequate remedy at law to enforce

the non-competition clause, and are entitled to preliminary and permanent injunctive

relief restraining Sizemore from prohibited competition including his conduct benefiting
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Cobblestone Tavern or any other establishments operating vJithin the scope of the
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THIRD CLAIM ^I F-,, I yuUfdf i

Minnielli and Schwarz incorporate the allegations contained in tl-ie First and
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Second Claims and would further show:

16. To the extent that Sizemore was to become a member of SMJS his

prohibited conduct frustrated the purpose of the contract and was self-defeating.

17. Sizemore breached a fiduciary duty to Minnielli and Schwarz.

18. By reason of Sizemore's past conduct in violation of the Agreement,

Minnielli and Schwarz have suffered damages to their business enterprise in an

undetermined amount which will reasonably exceed $25,000.00

FOURTH CLAIM

SMJS incorporates the allegations contained in the First, Second, and Third

Claims and would further show:

19. Sizemore's false statements to various vendors using the pretext that he

is an owner with management authority of Rick's Tavern is an unlawful interference

with the business relations of Rick's Tavern.

20. Sizemore's conduct is self-serving, malicious, spiteful, and for the stated

purpose of harming the business of Rick's Tavern to the end of promoting Cobblestone

Tavern and his interest in that business.

21. By reason of Sizemore's intentional interference with business relations,

SMJS has suffered damages to the business enterprises in an undetermined amount

which will reasonably exceed $25,000.00.
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22. By reason of Sizemore's intentional interference with business relations,
2010 06, 213u

SMJS will suffer irreparable harm to their business if Sizemore is not restrained for his

%tUTE1, Ce 11
use of false pretext and interference. CLERK, OE Cgiin rS

23. SMJS is entitled to preliminary and permanent injunctive relief against

Sizemore restraining his unlawful conduct.

WHEREFORE, Minnielli, Schwarz, and SMJS pray judgment of the Court as

follows:

1. For declaratory judgment that:

JACK F. GROVE
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a) Sizemore breached the Agreement by his competitive pursuits on

behalf of Cobblestone Tavern;

b) by reason of Sizemore's breach, Minnielli and Schwarz lawfully

terminated the Agreement effective October 22, 2009 per the Notice of Termination;

c) Sizemore does not have any further rights under the Agreement.

Sizemore's rights were extinguished upon breach per the Notice of Termination;

d) Sizemore repudiated the Agreement by reason of his conduct;

e) Sizemore is not a member of SMJS and does not have authority

to gain access to the financial records of SMJS; and

f) Minnielli and Schwarz are entitled to recovery of legal fees and

costs from Sizemore per the Agreement.

2. In the alternative, Minnielli and Schwarz are entitled to preliminary and

permanent injunctive relief restraining Sizemore's conduct in violation of the

Agreement;
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3. For damages to be provided at trial, including^ l@gaa fees, litigation

expense, and punitive damages; 20 10
06 2730

4. SMJS is entitled to preliminary and permaneri^,injunct6v,a r,elief restraining

Sizemore from use of false pretext to the effect that he is an ownerv^i^ffr fnanagement

authority of Rick's Tavern, and from interfering with business; and

5. For such further relief as may be proper.

Ji^': Grov

JACK F. GROVE

ATTORNEY AT LAW

125f NILLES ROAD

SUITE 10

FAIRFIELD. OHIO

45014

S me Court No. 0012508
Attorney for Plaintiffs
1251 Nilles Road, Suite 10
Fairfield, Ohio 45014-7205
Telephone (513) 829-2900
Facsimile ( 513) 829-7538

INSTRUCTIONS FOR SERVICE OF PROCESS

To the Clerk:

Please serve the Defendant with copies of the Summons and Complaint by

process server at the address as shown on the caption of this Complaint.

8



AFFIDAVIT OF JACK F. GROVE, ES..

STATE OF OHIO

COUNTY OF BUTLER
ss:

I, Jack F. Grove, an attorney licensed to practice in Ohio, being duly cautioned and

sworn, state upon personal knowledge the following:

1. I am counsel for Steven T. Minnielli, Joseph B. Schwarz, and SMJS Enterprises,

LLC. Mr. Minnielli and Mr. Schwarz own SMJS Enterprises, LLC, which operates

Rick's Tavem in Fairfield, Ohio.

2. In years past, Richard D. Sizemore had a business and employment affiliation with

Rick's Tavern.

3. On June 29, 2010, I filed suit for declaratory judgment, injunctive relief, and damages

against Mr. Sizemore on behalf of Mr. Minnielli, Mr. Schwarz and SMJS Enterprises,

LLC. The suit, Case No. CV 2010-06-2730 pending in the Butler County Court of

Common Pleas, concerns a non-compete clause in a written agreement between Mr.

Minnielli, Mr. Schwarz, and Mr. Sizemore. Mr. Minnielli and Mr. Schwarz are

residents of Ohio, SMJS Enterprises, LLC, is located in Ohio, Mr. Sizemore is a

resident of Ohio, and Mr. Sizemore's former employment with SMJS Enterprises,

LLC, was in Ohio.

4. On July 8, 2010, I received correspondence from Patrick E. Moeves, Esq., identifying

himself as "local Kentucky Counsel" for Mr. Sizemore and asking for a face-to-face

meeting to resolve any and all outstanding issues. A true and correct copy of the

EXHIBIT
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letter is attached as Exhibit A. Mr. Moeves also left me a voice mail message on July

8,2010.

5. After responding to Mr. Moeves's voice mail message, I became aware of the Ohio

Supreme Court's decision in Cincinnati Bar Assn. v. Mullaney, et al., 119 Ohio St.3d

412, 2008-Ohio-4541.

6. On July 14, 2010, I sent a letter to Mr. Moeves stating that the pending litigation did

not have a nexus with the Commonwealth of Kentucky and that his request for a

client meeting was prohibited by Cincinnati Bar Assn. v. Mullaney. A true and

correct copy of the letter is attached as Exhibit B.

7. Mr. Moeves responded first by telephone and then by letter dated July 15, 2010,

stating that he believed that the business records would have a nexus with the

Commonwealth of Kentucky "due to outside investments amongst the parties" but

that he would have no further contact with me until after September 2010. A true and

correct copy of the letter is attached as Exhibit C.

8. I received a second letter from Mr. Moeves, also dated July 15, 2010, in which he

indicated that he and his client were willing to entertain a settlement offer that would

resolve all outstanding matters. A trne and correct copy of the letter is attached as

Exhibit D.
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FURTHER, AFFIANT SAYETH NAUGHT.

day of 2010.Swom to me and subscribed in my presence thisa 'j fH

/ 1 a^^ 4 //es.^
NNotary Public = - s

My commission expires: aG r "^- 3 2 O/ /^

3
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Patrick E. Moeves TH-E M DFVC-5 f=112M ., T>LL^'i 1717 Dixie Highway, Suite 340
Ft. Wright, KY 41011

Brian D. Russell 4t't'DYIaeiJ. S 6i n.Gl C6U.tn.5ZL0Y5 At LAw Telephone: (859) 341-3900
Facsimile: (859) 341-4400
Email: firm300Qfnse.net

U.S. MAIL At^ID FACSIMILE: 513-829-2900

Hon. Jack F. Grove
1251 Nilles Road, Suite 10
Fairfield, OH 45014-7205

Re: MI\i?NIELLI V. SIZEMORE
Butler County, Ohio
Case No.: CV 2010 06 2730

Dear Mr. Grove:

Please be advised that the undersigned serves as local Kentucky Counsel for Richard D.
Sizemore (hereinafter referred to as "my client"). Pertaining to same, I left a detailed message
for you on July 8, 2010 outlining my desire to speak with you in this matter. At this point, my
client and I would respectfally request a face-to-face.meeting to resolve any and all outstanding
issues in this matter.

It appears at this meeting, one would resolve the alleged three mile issue as it appears
everv calculation done on behalf of my client is bavonfl three (3) miles and get the records to my
client that has been requested time after time after time prior to your involvement herein.

As always, this letter is written expressly for informational purposes only. Further, this
letter is written expressly withoutprejudice to all my client's rights andlor defenses, in law or
in equity; hence, all of said rights and/or defenses are hereby expressly reserved as of this
writing.

Awaiting your reply and looking forward to our face-to-face meeting, I remain

Very truly yours,

Patrick E. Moeves, Esq.
On behalf of the Moeves Firm, PLLC

PEM: hrh
Cc: file

Client via email per authorization
Sub-file: Litigation Minnielli, et al.

EXHIBIT
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FROM : JOHN_SLAUSON_Attorney At Law PHONE NO. : 513 361 0047 Jul. 16 2010 09:39AM P2

JACK F. GROVE
A7310RNEY AT LAW

1251 NILLES ROAD
SUITE 10

FAIRFIEL.LQ OHIO 45014

iELC•PHON& (513) 828&2900

74LECOFfER (543) 829-7538

Patrick E. Moeves, Esq.
1717 Dixie Highway, Suite 340
Ft. Wright, Kehtuclcy 41011

Re: Minnielli, et al. v. Sizemore
Case Number: CV 2010-06-2730
Butler County Court of Common Pleas

Dear Mr. Moeves:

7006PNRFlEIDRlJAD

O%FOR0. OH1045pg6

I am writing in response to your carrespondence dated July 8, 2010.
When I responded to your phone call tast Thursday, July 8, 2010, 1 was unaware
of the Ohio Supreme Court's disoiplinarq action in Cincinnati Bar Assn v.
Mullanev, et. af. 119 Ohio St.3d 412, 2008-Ohio-4541. I take the injunction
against you very seriously and according to the circumstances,. your request for
a client meeting about the new But{er County•litigation case is prohibited. The
case does not have a nexus with the Comm,onweaith of Kentucky.

Very truly yours,

JFG: bta

via Certified Mail-Return Receipt Requested and Ordinary U.S. Mail

cc: John G. Slauson, Esq.



Patrick E. Moeves TI-f E MOEVES f=IR.M ., PL.-(-Ci 1717 Dixie Highway, Suite 340
Ft. Wright, KY 41011

Brian D. Russell AttorweUs a wd couwseLors at (..aw Telephone: (859) 341-3900
Facsimile: (859) 341-4400
Email: firm300Qfuse.net

July 15, 2010

Hon. Jack F. Grove
1251 Nilles Road, Suite 10
Fairfield, OH 45014-7205

Re: MINNIELLI V. SIZEMORE
Butler County, Ohio
Case No.: CV 2010 06 2730

Dear Mr. Grove:

As my previous letter stated to you "local General Counsel" and the business records
would have a nexus with the Commonwealth of Kentucky due to outside investments amongst
the parties. Nonetheless, I will not have further contact with you until after September 2010.

As always, this letter is written expressly for informational purp4ses only. Further, this
letter is written expressly withozitprejudice to all my client's rights and/or defenses, in law or
in eguity; hence, all of said rights and/or defenses are hereby expressly reserved as of this
wrdttnb

Until our next interaction, I remain

Very traly yours,

iF Ho^lor_^
Patrick E. Moeves, Esq.
On behalf of the Moeves Firm, PLLC

PEM: hrh
Cc: file

Hon. John G. Slauson for informational purposes only.
Sub-file: Litigation Minnielli, et al.

EXHIBIT
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Patrick E. Moeves TH-E M D EV C-S f=I RM, P LLG 1717 Dixie Highway, Suite 340
Ft. Wright, KY 410I 1

Brian D. Russell AttoYwClJi S GiVLG{ COU WSeLDYS cit Law Telephone: (859) 341-3900
Facsimile: (859) 341-4400
Email: fifm300@fuse.net

July 15, 2010

Hon. Jack F. Grove
1251 Nilles Road, Suite 10
Fairfield, OH 45014-7205

Re: MINNIELLI V. SIZEMORE
Butler County, Ohio
Case No.: CV 2010 06 2730

Dear Mr. Grove:

^^^^
Ji^^. 1 9 2010 D

BY : ................... .,.

My client and I are willing to entertain a settlement offer in this matter that would fully
settle any and all outstanding matters amongst the partners.

As always, this letter is written expressly for informational and settlementpurposes
only. Further, this letter is written expressly withoutprejudice to all my client's rights andlor
defenses, in law or in equity; hence, all of said rights and/or defenses are hereby expressly
reserved as ofthis writing.

Awaiting your reply, I remain

Very truly yours,

Patrick E. Moeves, Esq.
On behalf of the Moeves Firm, PLLC

PEM: hrh
Cc: file

Client via email per authorization
Sub-file: Litigation Minnielli, et al.
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