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INTRODUCTION

This case asks whether a mistakenly imposed sentence is valid simply because it
falls within the statutory range. Although the State requested consecutive prison terms
and argued against merger, the trial court imposed concurrent sentences for domestic
violence and felonious assault, believing that it was “merg[ing]” two allied offenses of
similar import. This belief was wrong for two reasons: (1) felonious assault and domestic

“violence are not allied offenses of similar import, and (2) merger is not achieved by
imposing concurrent sentences. But because concurrent sentences are authorized by law,
the Tenth ]jistrict refused to review the trial court’s doubly etroneous ruling on merger.

Tt did not matter that the trial court otherwise “would have” imposed consecutive
sentences for what it called “the worst domestic violence/felonious assault I've seen since
I've been on the bench.” Nor did it matter that the trial court abandoned its discretion,
believing it had “no alternative but to run them concurrent.” The Tenth District reviewed
the sentence in a {racuum, “notwithstanding” the trial court’s merger conclusion. Finding
no error, the Tenth District held that even if the sentence were based on “faulty
reasoning,” the trial court’s merger belief “resulted in a sentence authorized by the
statutes governing sentencing.”

Contrary to the Tenth District’s holding, a “faulty” seniencing justification cannot
serendipitously “result” in a valid sentence. Unlike appellate review of an evidentiary or
suppression ruling, where the trial court’s erronecus legal reasoning can be ignored if the
ruling was ultimately correct, the mandatory sentencing provisions in the Revised Code
prohibit accidental sentences. “[S]entencing courts in this state must still consider all of
the remaining sentencing factors contained in several sections of R.C. Chapter 2929

State v. Elmore, 122 Ohio St.3d 472, 2009-Ohio-3478, 9. If the trial court mistakenly



abandons these considerations based on a mistaken legal belief, the sentence is invalid.
State v. Johnson, 116 Ohio St.3d 541, 2008-Ohio-69, §19.

Sentencing error is not limited to sentences falling outside the statutory range. -
Error caﬁ also occur within the permitted range when the trial court considers a factor it
should not have, or, as in this case, when it takes a sentencing option off the table because
of an express legal error. The trial court here took the consecutive-sentencing option off
the table, and failed to exercise its discretion in that respect, because of its erroneous
legal belief that merger was required. This error plainly prejudiced the State, as the trial
court “would have” imposed consecutive prison terms but for its incorrect merger belief.

The State deserves meaningful appellate review of allied-offense-related €ITOrS.
If it is plain error for a court to impose multiple sentences for two allied offenses of
similar import, see State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, §30, it is also
reversible error for a court to purportedly merge two nonallied offenses of dissimilar
import. In either scenario, the duty imposed by R.C. 2941.25 is “mandatory, not
discretionary.” Id. at 426. It makes no difference whether the court attaches concurrent
prison terms to its mistake. Id. Just as a defendant is prejudiced by receiving multiple
convictions for allied offenses, the State is prejudiced by being deprived of consecutive
prison terms. To hold otherwisé would arbitrarily permit one-sided appellate relief.

For these reasons and those set forth below, the State respectfully asks this Court
to reverse the Tenth District’s decision and hold that sentencing error can occur within
the statutory range when the trial court imposes concurrent prison terms under the

mistaken belief that it is merging felonious assault and domestic violence.



STATEMENT OF FACTS

On June 27, 2008, a Franklin County Grand Jury indicted defendant-appellee
Jeremy S. Damron of one count of felonious assault, a second-degree felony; two counts
of domestic violence, both third-degree felonies; and one count of rape, a first-degree
felony. (R.2) The domestic-violence counts alleged that defendant had a prior
conviction for domestic violence and a prior conviction for negligent assault involving a
family or household victim. (Id.) Defendant even';ually pleaded guiity to the felonious-
assault count and to one of the domestic-violence counts, understanding that he could
receive maximum, consecutive sentences for his crimes. (R. 139)

The prosecutor recited the facts at the plea hearing, indicating that defendant had
spent the day drinking before he came home and savagely beat his girlfriend M.H. in
front of their two children, 1.D. (age seven) and Z.D. (age six), and in front of M.H.’s
other child L.B. (age eleven). (Tr. 5/5/09, p. 14-17) By the time deputies arrived, M.H.
had already been transported to Grant Hospital. (Id. at 14) Defendant was still inside the
house, naked, before deputies arrest_ed him and secured him in the cruiser. (Id.)

The deputies said the bedroom was “in complete disarray.” (Id. at 15) Blood
spatter was everywhere—covering the walls, the bedspread, and the blinds. (Id.) A
clump of hair was on the bed, and another hung from a nail on the doorframe. (Id.)
Pooling blood soaked into the floor and pillows. (Id.) One of the windows had been
smashed, and shards of glass were on the floor. (Id.) All but one blade from the ceiling
fan had béen_ snapped off; each was covered in blood. (Id.) A black chair was broken
into pieces on the floor. (Id.)

1.D. and L.B. told detectives that they were forced to watch defendant beat their

mother. (Id. at 16) LD. jumped on defendant’s back and begged him to stop, but



defendant threw him off and continued pounding M.H. (Id.) L.B. approached defendant
with a knife but “didn’t have the guts to hurt him.” (Id.) Upon seeing this, defendant
threw a fan at L.B. (Id.)

Because defendant broke every phone in the house, L.B. and Z.D. ranto a
neighbor’s house for help. (Id.) T.D. was left inside the bedroom where he was forced to
watch defendant continue beating his mothe_r. (Id. at 14, 16) He repeatedly asked
detectives why it took so long for them to arrive. (Id. at 16)

Defendant told detectives that he warned M.H. for three days to stop talking to
him in an emasculating way. (Id. at 16-17) He said that M.H. would order him around
and make him feel like “hired help.” (Id. at 17) When asked about the attack, defendant
said that he did not remember much since he drank beer and Skyy Vodka all day. (Id. at
17) Although he “blacked out” earlier, defendant knew he beat M.H. (Id.) Scratches and
bruises covered his fingers and knuckles. (Id.)

The doctors at Grant Hospital were initially unable to determine whether M.H.
suffered a concussion because her eyes were completely swollen shut. (Id.) She could
not speak or give detectives a statement. (Id.) Later, doctors concluded that M.H.
suffered a nasal fracture and a concussion. (Id.)

The defense took no exception with the prosecutor’s factual recitation. (Id.)

At the sentencing hearing, the prosecutor requested consecutive prison terms and
argued against merger of defendant’s felonious assault and domestic violence counts.
(Tr. 7/27/09, p. 5-6, 8) Pointing to the seriousness of the offense and defendant’s high
recidivism risk, outlined in its sentencing memorandum, the prosecutor requested

consecutive sentences totaling 12 years: a seven-year prison term for the felonious-



assault count and a five-year prison term for the domestic-violence count. (Tr. 7/27/09,
p. 8; R. 146) The prosecutor also argued that, under the iest announced in State v. Rance
(1999), 85 Ohio St.3d 632, felonious assault and felony domestic violence are not allied
offenses of similar import. (Tr. 7/27/09, p. 5-6; R. 146)

The defense contended that the felonious-assault and domestic-violence
convictions should merge. (Tr. 7/27/09, p. 9) Relying on State v. Harris, 122 Ohio St.3d
373, 2009-Ohio-3323, defense counsel argued that the two crimes were allied offenses of
similar import under Ohio’s multiple counts statute, R.C. 2941.25. (Id. at 9)

The trial court agreed with the prosecutor’s belief that consecutive prison terms
were appropriate; however, it stated that it had no choice but to impose concurrent prison
terms under the doctrine of merger. Specifically, the trial court stated:

You were in complete rage. I mean, you’re lucky she’s alive. I

mean, fook at those strangulation marks. You could have snapped her

neck. You're a young man who looks like he’s fairly strong. She can’t

take a beating like that.

And I have to be real frank with you, Mr. Damron. This is

probably the worst domestic violence/felonious assault I've seen since

I’ve been on the bench; okay? I mean, nobody deserves that. If you love

somebody, they don’t deserve that. I know you’re not justifying it. That

rage, and there’s, what, three other incidents where this has happened

before. This is clearly the worst situation I’ve seen.

Based upon that, it will be an eight-year sentence on count onc; a
five-year sentence on count two.

I do agree with [defense counsel] in State vs. Harris, needs to
merge. [ would have found, if I did not think that Harris dictated that, that
those would run consecutive to each other. By appeal, I feel I have no
alternative but to run them concurrent. That’s pursuant to the State vs.
Harris 2009-Ohio-3323.

(1d. at 15) In its sentencing entry, the trial court reiterated its belief that Harris required

concurrent prison terms:



The Court hereby imposes the following sentence: EIGHT (8)

YEARS as to Count One and FIVE (5) YEARS as to Count Three, to

be served CONCURRENT to each other pursuant to State v. Harris,

2009-Ohio-3323 at the OHIO DEPARTMENT OF

REHABILITATION AND CORRECTION.

(R. 149)

The State timely appealed the sentence to the Tenth District, citing the “contrary
to law” provision in R.C. 2953.08(B)(2). (App. Rec. 4) The State’s sole assignment of
error challenged the “purported merger” of defendant’s felonious-assault and felony-
domestic-violence counts. (App. Rec. 4, 14) Because felonious assault and domestic
violence are not allied offenses and because allied offenses cannot be merged by
concurrent sentences, the State argued that the trial court violated R.C. 2929.11, 2929.12,
and 2941.25. (App. Rec. 19, p. 2} |

The Tenth District found no error in the trial court’s sentence. State v. Damron,
10th Dist. No. 09AP-807, 2010-Ohio-1821. After acknowledging the trial court’s
mistaken reliance on Harris and the trial court’s original intention to impose consecutive
sentences, the Tenth District refused to review the trial court’s erroneous ruling on
merger, stating: “notwithstanding [the trial court’s] conclusio_n that it was required to
merge the two counts, it did not do so.” Id. at §10. “[Blecause the court did not actually
merge the two counts,” the Tenth District held that it could not review the underlying
merger rationale. Id. at 11, |

Rej ecth}g the State’s argument that the trial co.urt abandoned its sentencing

discretion, the Tenth District stated: “Even if we were to conclude that the court’s

decision to impose concurrent sentences had been based on fauity reasoning, the fact



remains that the court’s order that the sentences be served concurrently resulted in a
sentence authorized by the statutes governing sentencing.” Id. at q11.

- The State timely appealed, and this Court accepted review. 8/25/2010 Case
Announcements, 2010-Ohio-3855.

ARGUMENT

Proposition of Law One: Even when the sentence falls
within the permitted statutory range, the sentence is
contrary to law if the court fails to consider the mandatory
provisions in R.C. Chapter 2929, or if the court relies on an
erroneous legal determination that removes a sentencing
option from its consideration.

Proposition of Law Two: When a court imposes
concurrent prison terms under the mistaken belief that it is
merging two allied offenses of similar import, sentencing
error occurs, and that error can be corrected on appeal.

By holding that a mistakenly imposed séntence is valid simply because it falls
-within the statutory range, the Tenth District has improperly crafted an exception to the
- ~mandatory sentencing provisions in the Revised Code. As explained below, sentencing
error can occur within the permitted range when an express legal error causes the trial
court to remove a valid sentencing option from its consideration. Because the trial court
in this case erroneously removed consecutive sentences from its consideration, the
resulting concurrent sentences were contrary to law.

L Sentencing error ¢an occur within the statutory range when the trial court
erroncously removes consecutive prison terms from its consideration.

After State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, the trial court has full
discretion to impose a-sentence within the statutory range; however, “in exercising its
discretion, the court must carefully consider the statutes that apply to every felony case.”

State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-855, 138. “[CJourts have not been



relieved of the obligation to consider the overriding purposes of felony sentencing, the
seriousness and recidivism factors, or the other relevant considerations set forth in R.C.
2929.11, 2929.12, and 2929.13.” State v. Hairston, 118 Ohio St.3d 289, 2008-Ohio-
2338, 925. “In addition, the sentencing court must be guided by statutes that are specific
to the case itself.” Mathis at §38.

R.C. 2929.11 and 2929.12 require guided judicial discretion during the imposition.
of every felony sentence. R.C. 2929.11(A) states that the trial court “shall Be guided by
the overriding purposes of felony sentencing”™ and “shall consider” factors such as the
need for incapacitating the offender and deterring the offender and others from future
crime. R.C. 2929.11(B) further requires each felony sentence to be “re.asonably
calculated to achieve the two overriding purposes of felony sentencing * * * |
commensurate with and not demeaning to the seriousness of the offender’s conduct and

. its impact upon the victim, and consistent with sentences imposed for similar crimes
committed by similar offenders.” R.C. 2929.12 dire;:ts sentencing courts to “consider”
various seriousness and recidivism factors when fashioning the appropriate sentence.
“Because the sentencing duties of a trial judge involve much more than merely
selecting a prison term within a statutory range, a sentehce may be challenged as
‘contrary to law’ even if it is within a statutory range.” State v. Kalish, 120 Ohio St.3d
23, 2008-0Ohio-4912, 459 (Lanzinger, J., dissenting). “The legislature crafted the
sentencing statutes in a manner that mandates individual consideration of each offense
during sentencing and allows meaningful review of the sentence for each offense
individually on appeal.” State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, §20,

citing R.C. 2929.11 through 2929.19; 2953.08(G)(2); Mathis at 23-24; 35-36; 38.



When the trial court erroneously believes that concurrent sentences arc required
by law, .sentencing error occurs, and the erroneous belief is reviewable on appéal.
Because such sentences are the product of mistake rather than discretion, they violate
R.C.2929.11 and 2929.12. The trial court necessarily failed to consider several factors,
~ such as whether consecutive prison terms advanced the purposes of felony sentencing, or,
conversely, the trial court did consider those faétors but abandoned its consideration
based on an express legal error. Either way, the trial court committed reversible
sentencing error. See Underwood at 120 (“A trial court does not have the discretion to
exercise its jurisdiction in a manner that ignores mandatory statutory provisions.”).

This Court has found reversible error in the opposite context, where the trial court
mistakenly believed that R.C. 2929.13(F) required consecutive sentences. Johnson at
919-20. After holding that “R.C. 2929.13(13)7 does not require a sentencing court to
impose consecutive sentences for multiple rape convictions,” this Court recognized that a
trial court is permitted to “exercise its discretion to determine whether consecutive
sentences are appropriate based upon the particular facts and circumstances of the case.”
Id. at 17-18, citing Saxon at 9; Foster at §100.

Even though the consecutive sentences were otherwise permitted by law, this
Court found reversible error because the trial court expressly refused to exercise its
discretion in an area where discretion was required:

Here, the trial court imposed consecutive sentences for Johnson’s

four rape convictions based upon its mistaken belief that R.C. 2929.13(F)

required it to do so, as exemplified by its statement that ‘the Court is

required by law to run each sentence consecutively.” Thus, the court did

not exercise its discretion to determine whether the facts and

circumstances of this case warranted the imposition of consecutive prison
terms.



Johnson at 19 (emphasis added). Then, after vacating Johnson’s sentence, this Court
remanded the case for resentencing with instructions for the trial court to “exercise its
discretion to determine whether the particular facts and circumstances of this case
warrant the imposition of consecutive sentences.” Id. at 420,

In a similar context, several appellate districts—including the Tenth-~—have
vacated sentences where the trial court erroneously believed that a prison term was
mandatory rather than discretionary. See State v. Warren, 7th Dist. No, 05 MA 91, 2006-
0hip-1281, 168; State v. Kepiro, 10th Dist. No. 06AP-1302, 2007-Ohio-4593, 37.
Although prison is a valid sentencing option, the defendant suffers prejudice “because the
legal error appears to have prevented the trial cdurt from considering whether community
control sanctions could have been imposed.” Warren at Y68.

These cases confirm that sentencing error is not limited to sentences falling
outside the statutory range. If the trial court erroneously abandons its discretion and
expressly refuses to consider a valid sentencing option, the resulting sentence is contrary
to law. As explained below, the trial court in this case took the consecutive-sentencing
option off the table, and failed to exercise its discretion in that respect, because of its
erroneous legal belief that merger was required.

IL Because the trial court mistakenly believed that concurrent senfences were
required by R.C. 2941.25, the sentence in this case was contrary to law.

When clear and convincing evidence establishes that the trial court’s sentence is
contrary to law, the reviewing court may “increase, reduce, or otherwise modify” the
sentence or it may “vacate the sentence and remand the matter to the sentencing court for
resentencing.” R.C. 2953.08(G)(2); see, also, Saxon at §4. That standard continues to

apply today, notwithstanding the splintered decision in Kalish. The three-justice Kalish

10



plurality lacks precedential weight because it “fail[ed] to receive the requisite support of
four justices * * * in order to constitﬁte controlling law.” Kraly v. Vannewirk (1994), 69
Ohio St.3d 627, 633. The three-justice dissent, limiting review to contrary-to-law review,
is more persuasive, since it is consistent with the express statutory language in R.C.
2953.08(G)(2) that excludes abuse-of-discretion review.

The concurrent sentences imposed in this case were clearly and convincingly
contrary to law. After expressly stating that it “would have” imposed consecutive prison
terms for the worst felonious assault and domestic violence it had ever seen, the trial
court abandoned this decision based on its belief that-those two offenses merged via
concurrent prison terms. As explained below, this merger belief Was wrong for two
reasons, both of which caused the court to remove a Valid‘sentencing option—-
consecutive prison terms—ifrom its consideration.

A, Felonious assault and felony domestic violence are not allied
offenses of similar import.

Disagreeing with the State’s argument against merger, the trial court
misinterpreted Ohio’s multiple counts statute, R.C. 2941.25, which provides:

(A) Where the same conduct by defendant can be construed to
constitute two or more allied offenses of similar import, the indictment or
information may contain counts for all such offenses, but the defendant
may be convicted of only one.

(B) Where the defendant’s conduct constitutes two or more
offenses of dissimilar import, or where his conduct results in two or more
offenses of the same or similar kind committed separately or with a
separate animus as to each, the indictment or information may contain
counts for all such offenses, and the defendant may be convicted of all of
them.

In State v. Rance, 85 Ohio St.3d 632, 635, this Court set forth a two-part analysis

for determining whether offenses will “merge” for sentencing purposes under R.C.

11



2941.25. First, under R.C. 2941.25(A), a court must determine whether the elements of
the offenses correspond to such a degree that the commission of one offense will
automatically result in the commission of the other offense. Rance, 85 Ohio St.3d at 636,
638, 639. In this step, the elements are compared in the statutory abstract, i.e., at the
level of the statute as written, not at the level of how the indictment is worded. Id. at 637.
If the offenses do not satisfy this test, then they have a dissimilar import, the “merger”
inquiry ends, and multiple sentences are allowed. Id. at 636.

If the offenses have similar import under the first step, the analysis proceeds to a
second step under R.C. 2941.25(B), where the court must determine whethef the offenses
were committed separately or with a separate animus. Rance, 85 Ohio St.3d at 636. If
the offenses were committed separately or with a separate animus, the defendént may be
punished for both. Id. If not, the court must merge the offenses of similar import. Id.
© The burden of persuasion is on the defendant to prove entitlement to merger. Stafe v.
Mughni (1987), 33 Ohio St.3d 65, 67.

This Court’s decision in State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1625,
did not change the Rance analysis. To be sure, in Cabrales, this Court criticized those
Jower courts that had purported to invoke Rance to impose a “strict textual comparison”A
test on the first prong of the allied-offenses analysis, but Cabrales said it was merely
clarifying Rance and otherwise adhered to the Rance comparing-elements-in-abstract
approach. See Cabrales at 128 (“Applying Rance in This Case”).

Under the first prong, felonious assault and felony domestic violence do not
merge. The elements of the third-degree felony domestic-violence count are: (1)

knowingly; (2) cause or attempt to cause; (3) physical harm; (4) to a family or household
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member; (5) having had two or more prior convictions for domestic violence offenses.
R.C. 2919.25(A) and (D)(4). The elements of the felohious—assault count are: (1)
knowingly; (2) cause; (3) serious physical harm; (4) to another—irrespective of the
relationship to the victim. R.C. 2903.11(A)(1). When comparing the statutory elements
in the abstract, the two offenses possess a dissimilar import and cannot be merged.

Felonious assault does not automatically or necessarily result in the commission
of felony domestic violence, and, because felonious assault does not depend on the
identity of the victim and does not require prior convictions, felony domestic violence
does not autorhatically or necessarily result in felonious assault. Felony domestic
violence requires only actual or attempted physical harm, a level of harm well short of the
actual serious physical harm requirement for felonious assault. The commission of each
offense often occurs without the commission of the other.

Several Ohio appellate courts agree. See Staie v. Tolbert, 9th Dist. No. 2495 8,
2010-Ohio-2864, 953; State v. Bosley, 1st Dist. No. C-090330, 2010-Ohio-1570, 123;
State v, Claycraft, 12th Dist. Nos. CA2009-02-013, -014, 2010-Ohio-596, Y104; Stare v.
Robinson, 3rd Dist. No. 8-08-05, 2008-Ohio-4956, 926 (“Felonious assault requires a
finding of serious physical harm committed against any person, whereas domestic
violence only requires a lesser degree of harm, and requires the additional circumstance
that the act be against a family or household member.”); State v. Bowyer, 8th Dist. No.
88014, 2007-Ohio-719, Y24; State v. Sandridge, 8th Dist. No. 87321, 2006-Ohio-5243;
State v. Marshall, 9th Dist. No. 22706, 2005-Ohio-5947; State v. Yun (2001), 5th Dist.
No. 2000CA00276.

In State v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, this Court applied the
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abstract “elements” test as “set forth in Rance and clarified in Cabrales” and concluded
that the two aggravated-assault offenses did not satisfy that test. Id. at §34. The Brown
Court then superimposed over the Rance-Cabrales test a “same societal interest” test to
address whether different interests underlay the t§vo aggravated-assault offenses.

Brown defeats merger here, as the domestic-violence and felonious-assault
statutes were designed to protect separate and distinct societal interests. “The General
Assembly enacted the domestic violence statutes specifically to criminalize those
activities commonly known as domestic violence. * * * In contrast to ‘stranger’ violence,
domestic violence arises out of the relationship between the perpetrator and the victim.”
State v. Carswell, 114 Ohio St.3d 210, 2007-Ohio-3723, §30-31, quoting State v. -
Williams (1997), 79 Ohio St.3d 459, 462 (emphasis in Williams). “Domestic violence is
an unusual outgrowth of an intimate relationship between a man and a woman. It has
- certain‘inherent characteristics which place the victim in a position of being extremely
susceptib'le to violence at any given time and/or place.” Williams, 79 Ohio St.3d at 463
(citation omitted). As stated by the First District, “the legislature intended to protect a
distinct societal interest in enacting the domestic-violence statute—to protect those who
are intimately associated with the assailant—whereas the felonious-assault statute was
intended to prevent physical harm to all persons.” Bosley at 31.

Under the two-step test in Rance or the “same societal interest” analysis in Brown,
felonious assault and felony domestic violence are not allied offenses of similar import.
An offender does not deserve a “merger” discount when the “family or household
member’” abuse escalates into a felonious assault. In such cases, the State has the right to

multiple convictions and consecutive sentences.
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B. Allied offenses of similar import do not merge through the
imposition of concurrent sentences.

The trial court misapplied R.C. 2941.25 in another respect when it concluded that
merger is accomplished via concurrent prison terms. At the sentencing hearing and in its
entry, the trial court stated that concurrent sentences were required pursuant to Harris;—
an allied-offenses decision thét actually prohibits concurrént sentences when merger 1s
required. Even if felonious assault and felony domestic violence were allied offenses of
similar import, “[a] defendant may be indicted and tried for allied offenses of similar
import, but may be sentenced on only one of the allied offenses.” State v. Whitfield, 124
Ohio St.3d 319, 2010-Ohio-2, 17, citing Brown at §42. The trial court’s duty to
correctly apply R.C. 2941.25 “is mandatory, not discretionary.” Underwood at §25.

Compliance with R.C. 2941.25 is a two-way street. If is plain error for a court to
impose multiple sentences for two allied offenses, see Underwood at 130, it is also
reversible error for a court to purportedly merge two nonallied offenses of dissimilar
import. In eithef scenario, the duty imposed by R.C. 2941.25 is mandatory; it makes no
difference whether a court attaches concurrent prison terms to its mistake. Id. Justasa
defendant is prejudiced by receiving multiple convictions for allied offenses, the State is
prejudiced by being deprived of consecutive prison terms.

To be sure, R.C. 2941.25 does not require concurrent sentences. “A court’s
preeminent concern in construing a statute is the legislative intent in enacting a statute.”
Johnson at 415, quoting State ex rel. Van Dyke v. Pub. Emps. Retirement Bd., 99 Ohio
St.3d 430, 2003-Ohio-4123, §27. “A court shall apply an unambiguoﬁs statute in a
manner consistent with the plain meaning of the statutory language and may not add or

delete words.” 1d., citing Portage Cty. Bd. of Commrs. v. Akron, 109 Ohio St.3d 106,
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2006-0Ohio-954, 52. “By its enactment of R.C. 2941.25(A), the General Assembly has
clearly expressed its intention to prohibit mulﬁple punishments for allied offenses of
similar import.” Whitfield at 8, citing Rance, 85 Ohio St.3d at 710. “By contrast, the
General Assembly exercised its power to permit multiple punishments by enacting R.C.
2941.25(B).” 1d. at 19 (emphasis étdded), citing Brown at Y17; Rance at 635.

When the General Assembly intends for two or more sentences to be served
concurrently, it specliﬁcally states that intention. See, e.g., State v. Bates, 118 Ohio St.3d
174, 2008-(jhio-1983, 914 (recognizing that former R.C. 2929.41(A) imposed a
presumption of concurrent sentences). The word “concurrent” is not contained anywhere
in R.C. 2941.25. Thus, the trial court misapplied R.C. 2941.25 by. finding “no
alternative” but to imposé concurrent sentences.

Here, the trial court defeated the purpose of R.C. 2941.25 by interpreting that
-_statute:as a prohibition of consecutive prison terms. But despite this concrete sentencing
error, the Tenth District refused to review the trial court’s belief “because the trial court
ldid not actually merge the two counts.” Damron at f11. The Tenth District awarded the
trial court with immunity from appellate review simply because the trial court’s
accidental sentence stumbled within the statutory range for the offenses.

C. The trial court’s doubly incorrect merger belief caused it to impose a
sentence that was contrary to law.

Because its merger belief was wrong, the trial court wrongly removed consecutive
prison terms from its consideration. Like the trial court in Jokhnson, the trial court here |
failed to apply its sentencing discretion based on an express legal error. Its mistaken
belief that R.C. 2941.25 required concurrent sentences prevented it from exercising

discretion to determine whether consecutive or concurrent prison terms were appropriate
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based on the facts and circumstances of the case. See Johnson at 119. By refusing tb
exercise discretion in an area where discretion was required, the trial court violated R.C.
2929.11 and 2929.12.

If anything, the trial court had already decided that consecutive prison terms were
appropriate based on the seriousness of the offense and defendant’s high recidivism risk.
Twice, the trial court called defendant’s crimes the “worst” it had ever seen. (7/27/09, p.
15) The trial court said: “You were in a complete rage. I mean, you’'re lucky she’s alive.
I mean,llook at those strangulation marks. You could have shapped her neck. You'rea
young man who looks like he’s fairly strong. She can’t take a beating like that.” (Id. at
15) After referring to the prior domestic violence convictions listed in the indictment, the
trial court reiterated: “This is clearly the worst situation I’ve seen.” (Id. at 15) Thus,
when the trial court Said it had “no alternative but to run them concurrent,” it refused to
apply the mandatory considerations in R.C. 2929.11 and 2929.12.

This retreat from discretion plainly prejudiced the State. But for the erroneous
merger conclusion, the trial court “would have” granted the State’s request for
consecutive prison terms. Consecutive prison terms, according to the trial court, would
have best advanced the purposes of felony sentencing an_d Wouid have been
commensurate with the seriousness of the offense. Furthermore, consecutive prison
terms exceeding ten years would have rendered defendant ineligible for judicial release.
R.C. 2929.20(A)(1)(a) (“ “eligible offender’ means any person serving a stated prison
term of ten years or less * * * ).

Defendant may argue that the sentencing entry reveals that the trial court

“considered the purposes and principles of sentencing set forth in R.C. 2929.11 and the
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factors set forth in R.C. 2929.12"; however, this language does not change the fact that
the trial court abandoned its discretion based on an express legal mistake. Again, the trial
court did consider the seriousness of the offense and defendant’s high—recidivism risk, but
it did so in determining that consecutive prison terms were appropriate. The transcript .
proves that the trial court retreated from this decision, stating: “I bave no alternative but
to run them concurrent.” (Tr. 7/27/09, p. 15) The sentencing entry also confirms that
concurrent prison terms were imposed “pursuant to State v. Harris, 2009-Ohio-3323"—
not pursuant to the trial court’s discretion.

Accordingly, the State’s first and second propositions of law should be sustained.

18



CONCLUSION

For the foregoing reasons, plaintiff-appellant State of Ohio respectfully requests
that this Court hold that sentencing error can occur within the statutory range when the
trial court imposes concurrent priso.n terms under the mistaken belief that it is merging
felonions assaﬁlt and domestic violence. The State asks that this Court reverse the
judgment of the Tenth District Court of Appeals, vacate the trial court’s sentence, and
remand this case for resentencing. Because the record proves that the trial court “would
have” imposed consecutive prison terms for defendant’s felonious assault and domestic
violence counts, this Court should instruct the trial court to impose consecutive prison
terms for those counts. The length of each prison term, however, should be decided by
the trial court pursuant to R.C. 2929.11, 2929.12, 2929.13, and 2929.14.

Alternatively, the State requests that this Court reverse the judgment of the Tenth
District Court of Appeals and remand this case with instructions for the Tenth District to
determine whether the trial court erred by concluding that R.C. 2941.25 required
concurrent sentences.

Respectfully submitted,

RON O’BRIEN 0017245
Prosecuting Attorney

ASSlstant P j- secutlng Attorney
igh Street—1 31 FlL

Counsel for Plaintiff-Appellant
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT TEPRYY p
il 4,

State of Ohio;
Plaintiff-Appsilant,
No. 08AP-807
o : (C:P.C. No. DBCROS-4B04)
(REGULAR CALENDAR)

For the reasons stated in-the decision of this court rendered herein on
April 27, 2010, appaliant's assignment of error s overruled, and it is the judgment and
an Pleas is

order of this court that the judgment of the Franklin:County Court of Comf

SADLER, J., TYACK, P.d., and McGRATH, J.

Judgs Lisa L. Sadier
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IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT TRy

State of Ohlo;
Plaintif-Appeliant, .
No. Q8AP-807
‘. - : (C:P.C. No: 0BCROS-4804
Jeremy S, Damron, : (REGULAR CALENDAR)

Defendarit-Appelise,

DEECEISTON

Rendersd on April 27, 2010

Ron O'Brien, Prosecuting Attormey, and John H. Cousins, IV,
for appefiant.

APPEAL from the Erankin Gounty Cotrt of Gommon Pleas,
SADLER, J.

14} Plaintiff-appellant, state of Ohio {"state™, filed this appeat seeking reversal
of a judgment by the Franklin County Court-of '&@rzﬁm@n- Pleas imposing senfence on
deferidant-appelies, Jeremy 8. Damron ("defendant”), after his convictions on-one charge
éﬁ*ffétmmsasﬁau&;anﬁ;maes charge of domestic viclence. For the reasons that follow, we
affirm the tial court's judgment. . -

{2} On June 27, 2008, defendant was indieted by the Fraiiklin Courity Grand
dury on onie count of felonibus: assault, a second-degree Telony: two counts of domiestic

vitlerice, -each a third-degrea felony; and one count of rape, a first-degree felony. On

A-5
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Way 5, 2008, daféndant entered pleas of guilty to-the falonious assault count and to one
of the domestic viclence counts. Nolle prosequis were entered on the rape courit and on
the second ot of domestio violence. | |

{431 OnJuly 27, 2009, the trial court held @ sentencing hearing, Atithe hearifig;
defendant's counsel argued that the felonious ‘assault count and the domestic violence
caunt were allied offenses of similar import, and therefoie hiad fo bé merged for purposes
of séntencing; cifing the decision by the Supreme Court of Ohio i State v. Hars, 122
Ohio §:3d 373, 2009-Ohio-3323. The state-argued that felanious assault and domestic

violenise are tiot allisd offenses of similar import; and that the circumstances of the case:

riiade imposition of stnsecutive sentences on the two tounts appropriate.
|4y After heating argument from both sides on the issue of merger, the tial
court stated: |

And 1 have to be real-frank with you, Mr. Damren. This is
_pmbaiaiy the wc:rst dom&stm waieneaffe : _'-_rous ﬁssauit live

| ke "*iéyeu‘re not just :
three other incidents where h.l8 has happamé befﬁm? Tfa

s clearly the worst situation 've seen:

Based upon that, it will bean eéght-ayear senterice on: count
onig; afive-year sentence on count two.”

I dia agree with [defense counsel] in State vs, Harfis, needs fo

3 | would have found, if | did not think that Haris
stated that, that those would: un consecutive to each other.
By appeal, | feel 1 have no altemaﬁve but to run them

Aithmsgh the triai cmzrt retemd to the domestic vielence charge set forth i count two of the: maiztment
iy the sentencing hearing, at the. ‘May 5, 2008 hearing: and in.the cwrfg udgmeit-en
sentence the demestic violence count o whu::h defendant pleaded. guilty was the one
thres of the indiciment which aliegedthe same date of offense as the felonious assault count setforth in
cont ong,
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@%@’g That's pursuant {o the State vs. Hards 2009~
(July 27, 2009 Tr., 15-16.)
98}  The state filod this appeal, and asseris a single assignment of error;
THE COURT ERRED BY PURPORTING TO MERGE

DEFENDANT'S CONVICTIONS 'FOR  FELONIOUS
ASSBAULT AND DOMESTIC. VIOLENC’EE '

{6} The statute governing multiple criminal e@un%s-. R.C. 2041.25, provides:
{A) Where the sarne conduct by dafandam can be construed
1o-constitute:two or more allied offenses of similar import, the
indictment or information may contain munts for alf suth
offenses; but the defendant may be convicted of only one.

(8) Whﬁre the defenéam’s canduat constitutes. two er more

two fw- mote. csﬁelm uf ’ﬁ'iﬁ same or similar ks‘nd wmmitted
separately or with & séparate animus a5 to each, the
indictment or information’ may contain courits for all slich
offerises; andthe defendant may be canvxcted of all 6f them,
{97 Determiining whethier two offenses-are- allied offenses of simillar import for
plirposes of R.C. 2041.25 requires a two-step process.. In the first step: it s necessary to
consider whether the slements of the offenses, compared in'the abstract, comespond to
stich. a'degree that commission of one necessarlly restitts in commission of the other.
State v. Cabrales, 118 Ohlo ‘St.3d 54, 2008-Ohio-1625, Y14, 26; Slate v. Rance, 85 Ohio
| Stad 632, 636, 1999-Ohio=201. If the first step. is satisfied, in the second step, i is
necessaty lo consider the. defendants conduct in onder to determine whether the two
offerisés ware committed sepatately or with o separate animus. Cabrales at 14,
{85 For purposes of R.C. 2341.25, a conviction consists of both a finding of guiit
and ¢ seritence. Stale v. Whitfleld, 124 Ohio 5t3d 318, 2010-Ohio-2, f12. Where a
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‘prohibits the imposition of ristiple sentences. 1d. at 118, This requlces the trial court to
feict a merger of the offenses.at sentencing. State v, Gapan, 104 Ohio St3d 358, 2004-

Ohio-6548. In effecting this merger, the trial court must give the prosecution the

opportunity to identfy which of the offenses io pursue at senlencing. Stats v. Brown, 119
199 In this case, the state argues that the trial court-erred by concluding that it
was required fo'merge ‘Hefendant's convictions in thls case becsuse felonious assault and
domestic vielence are allied offenses of similar import. The case upon which the trial
vourt religd Tor fts conclusion that the-two offenses wers allied offenses; State v. Hanis,
involved an application of the “elements” portion of the Rance-Cabrales test o felonious
- assault as set forth in two separate sections of R.C. 29&3.:11%(&}. and therefore does not
fact, there i some authority for the proposition that the elements of the offense ‘of
Sfelonious-assault and the offense of domestic violence are not so similar that commission
of oite necessarly results in commission of the other, and thus the two are m}t alliad
offenses, Sfofe v. Créyeraft, 12th Dist. No. CA2009-02-013, 2010-Ohio-506; State v:
Boslay, 1st Dist. No. C-090330, 2010-Ohio-1670.

10} However, we need not reach the issue af whether the trial court erred by
concluding that it was required fo merge the dounts of felonious assault and domestic
violence because, notwithstanding its' conelusion that it was required to merge the two

- counts, it didinotdo:so. Inorderio eﬁéctiafﬁrébéf'.mérgan the trial court would have to
have given the state the opportunity to-elect which offense itwould pursue sentencing for,

and then impose a sentence only on the offense selecled by the state. Brown, Instead.
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d sepatate sentences on each of the o counts; bt ordered the

e osurt e
Sénfences 1o be sewed concurrently. Imposition of concurrent senfences is: not this
equivalent of merging allied offenses of similar impod. Sfate v. Carter, 8th Dist. No.
90504, 2009-Ohio-5881,%

{11} Inths gase, because the trial-court did not:actually merge the two counts,
the only error the state can allege is that 1he tial court imposed concurrent sentences
affer having siated during the sentencing hearing that it would hiave imposed consecutive
sentances if it Were 1sgally authorized to do so. Even if we were 1o concltide that the

“on faulty reasoning, the

couts decision to impose concurrent sentences had been biased

\cés be served cancurrently tesulted ina

fact remding that the court's-order that the siriter
gentence suthorized by the statutes governing sentencing.

1123 Ace
-%the:\singffee assignment of error, we affim the judgment of the Franklin:County Court of

wdingly, the state’s sesignment of error is overruled. Having overruled

Comimon Pleas.

McGRATH, 4., concurs,
TYACK, P.J., concurring separately.

TYACK. P, concuring Separately.
{41} | reach the same result in this case, but for slightly different reasons. |,

‘therefore, concur separataly.

Chio-1, !IS&(‘?[EW whan maseatam amm ba served asmcurrenﬁy é &éfendant-; rejudiced by having
miore cohvictions thar are authorized by law.").
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5 BY el

N THE COURT OF GOMMON PLEAS, FRANKLINCOUNTY, OHIO & & E2
CRIMINAL DIVISION 2 8 =g,
STATE OF GHIO, S 8 2R

Plaintiff, S w ES

A . Case No; 08CR-06-4804 @ T

- JEREMY 5. DANMRON, : Judge HOLBROOK
Defendant.

On May 5, 2009, the Stale of {;“Jhia was represented by ‘Assistant: Prosecuting
Attomey Megan Jowett and the De Was erited by attorney; tsabella Dixon
Thomas. The Defendant, after beitig a ised af plea of guilty 1o Count
One of the: tndictment, to wit: FELONIOUS AS j h 2903.11 of the-
Ohio Revised Code, bemga Eslony of the Beco .,_d ri:iagreé and guilty to-Count Three. of the
Indictment; to witt DOMESTIC VIOLENCE, in viclation of Section 2919.25 of the Revised
Code; a Felﬁmy Third Degree. U;ann application: of the: Assistant Pmsecuting_

Attorney, -and for good cause shown, it is hereby OR ERED that a nolle prosequi be
enterad for GOUNTS TWG arid FOUR with specifications of the fndictment.

The Cout found the Defendant guilty of the chiarge to which the ;ﬁea was entered
and ordered 2 pre-sentence: mveaixgaﬁaﬁ

On July 27, 2008, a sentencing hearing was held pursuantio R.C. 292919 The
State of Ohio was represented by ssistant Prosgouting Atlordey Megan Jowett and the
Defendant was repiesented by oy Isabelia Dixon-Thomas. The Assistant Prosecuting
Attorney andthe: Defendant's atmmay did niot récomimend & sentence.

The: Court afforded counsel an opportunity to:speak on behaif of the Defendant and
-Defendant- personally affording himan opportunity to malke a staternent on
vii bet form of mitigation and to present. information regarding the existence or
non-existence of the factors the Courthas: considered and weighed.

‘The Court has considered the purposes and principles of sentencing set forth in R. x:
2929.11 and the factors set forlh in R 2029.12. in addition, the Court has. ‘weighed the
factors gs-set forthy in the appnc;ahte provisions o of R.C. 292913 and R.C. 2829.14. The
Court further finds that-a prisory term:is not: ‘mandatory. pursuantto R.C. 2028.43(F).

- ' : A10 | -
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Thie Court hereby imposes the following sentenice: EIGHT (8
Oneand FIVE (5} YEARS as to Count Three; fo beserved G

pursuant to State: v 009-Ohio-3323 4t the OHIO DEPAF

REHABILITATION AND CORRECTION.

~ After imposing:sentence;, the Court tated iis reasons as fequfrfetzi by R.C. 2920.19
and consistert with Stafe v. Fuster, 2006-Ohio<856. '

_ The Court hias considered the Dafendant's presentand future ability-to pay afineand
fnancial sanction and does; pursuant to RC. 2929.18, hereby render gmetit for the
following fine-and/or finangial sanctions; Defendant shall pay court eosts nan amount to
be determined. Mo fine imposed.

The total fine and financial sanction judgmentis $0 plug costs.

The Uefendant ‘was: notifisd of the Ohio: Department of ‘Rehabilitation -and
Correction’s Shock Incarceration Progiams and Post Release Gontrol in'writing and
oraliy. _

The Gourt finds that the Defendant has four hundred and two (402) days of jai
credit and hereby certifies the time to.the Ohio Department of Corrections Defendant is
to receive jall fime credit for alladditional jail fime:served white awaiting ransportation to the
institution frofn the data of the imposttion of this sentence.

ot Assistant Prosecuting Attorney
Defendant's Attorney -

| e A T - — -
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e
Baldwin's OhioRevised Code Atinotatéd €
TFitle XK Crinis-Procsdire (Refs &
T8 Cliapier 3903, Homicids &nd Assault
T Aasault
=» 290311 Pelonious assault

(%) No-persohvshall knowingly do either ofithe Tollowing:
(1) Caiuse setfons plivsical harny to anethier of 10 gnother's unbors;

(3) Cause or attermpt to-cause physical harm to-anothier or to anpther’s unborn by means of a deadly wedpon-or dan-
-gepous gidnange.

(B No person, with knowledpe that the persair s tésted: positive dia catrisr of & vires that ‘Gauses’ aaqunad it
nodéficiency syndrome, shall kiowingly $o sy of the-following:

{y Engag¢ i sexus) conduadt with another person without disclosing thist knowledge 1o the other person prior to
‘engaging in the sexeal conduet; .

@ Engag@ sexual canduct with 2 persoin whom the offenider kiiows or Has reasonable ciluse 10 believe lacks the
- wmental capacity 1 appragiafe. g a;mf of the kmwiecige that the offeader-lids Wsted postive a8 & eatkidt ¢l
virus that causes acquired imnvimodefie '

(3) Exigagein sexual condiiot with a pesson wader cighten years of agerwhois not the spoase of the offendor.

mmutima nf' a person wnder ihis seetion does ot préclude provecution.of mm person Under Section

(D)(1)) Whcever vidlates-this section is guiliy at-folaniows assault, Bxceptas otherwise provided ivliis division
on {D3(1){byof this section, feloniois Assdult s a velony of the second degree. IFihe victinyof a violation of
this section: is a pseace esffiaez or mvesttmamr of the bussai o crininat identification.and investiga:

mm:ﬁﬂlid&ﬁt}ﬁﬁ&flﬁnaﬁ _ mveamgaﬁqg id 3 ety
siorof the offense, flonious asseult fva: fehzmy efﬁw firs gme ; ; Yot seciion
292015 of the Revised Cnde shall impose as a mandatory prisois term one of the pﬂstm ir;:rm:, }sresz:ﬁbad fnra feb-
oniy -6 the first degree.

&2010 Thomson Reuters: No Claim to Oplg. UB:'Gov. Works,
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{2} I, ad{fmen w any- 0&:&' smlctzens imposed: pursuait to-division (D)Y(1):0f this seetion for felonious assault com-

(2) of this: sectmn, if t_m dez&éiy wmpﬁn !.J.?;Cifi e fhez semm;&smn of the: vwéanon iz

(E) As used i this section:

(1) *Deadly weapon™ antl “dangerous ordnance” have the same meanbugs as in joction 2923, 11 of the Revised Codp:

3) “Peace officer” ias the sanis Hieaniig st section 2035.01 of g;;gﬁ@is@é;eeac,

{1y “Sexual conduct” has the same meaning as insection 2907.01 of the Revised Codg except i, 45 used:in tius«
soetion, it does not incladethe dnsertion of an. matmmea ap;;amtua, ﬁ}' ch&x Gt;;ﬁci ’Ehai -4 part of th

Fhe vagmaf oranal opening of ) snderk
_paratus; or other: —a%)jwt@amgd i:he» m?fendar s isodiify ﬂm«i

ation andi vagtigmwn who 15 camxm' mwﬁi hy @ sup&ﬂmmdmt 8 --the imr&au ik 3 sgaemal ageni
o the purg “assisting law enarcement officers or praviding eiméraency assistanice fo peace offiders pursuant to
authiorty aranted under section 109:54 1 of the Revised Code,

{6y “Tnvestigator” Has the saume msaming as In section 109,541 of the Revised Code.

- CREDITES)

095 2006 FLAG1, 617, 4-4-07; 2006 H 347, 68 3-14-07, 2006 H 95, ¢f. 83406, 1990 H 100,
42, ¢fF 2:3:00; 1996'$ 230, ¢ff. 9:6:96; 1995 § 2. ¢fF, 7-1:06; 19838 210, ¢ff. 7-1-83; 1982 H

(2008 41280, 1% 4:7
B § gé ; i :
269, 8199 1972 B 511}

Currenythrough 2040 File 54 of the 128th GA (2009-2010), apv. by 10/20710 and filed with the Sectetaty of State
by 10220710,

€ 20160 Thomson Reuters

END OF DOCUMENT
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B
“Baldwii's Ohio Révised Eoile Azlmiaiéd CUrrentiioss
the: KXEX Cﬂmesm?mmdma R oft &

Bnmgﬁc violence (Iater effectivedate)
<Note: See dlsoversion(s)of this'seetion with-calier effsctve daesi>

{AY Nopersoi shiatl knowingly cause or attemipt to.cause physical hamy to'a fathiky ﬁbiﬁcusa"hﬂﬁ sember;

{B)No person shall recklessly cause serious physical harm to a Tamilyor houseliold member,

: (C} Nﬁ perma, by fhr%ai af fmsﬁe, shaﬂ Eamwmgiy causeR fazmiy or ht}ﬂkﬁh{}i{i tiember to beliove thist thie bffender

'ﬂdﬁd in dmstms (D}(l} w:{; 6 yof fhis section.

(2} Exceptas otherw;se provided in divisions (D)(3) 1o (5} of this seetion
-is amisdemeanor-of the fowrth degrée, anda woiatmn of dwmm& (Ayor {E) of tin's' 'sectmn s nh sﬁam&mm of the:
first degree,

tim-ofihe wa‘iaimn was pmgnam At thﬁ mne'cif tﬁé wiclution, the cour tpo » :
olfénder pursiant to division D6y ol this section, and a viglation afd sxi:m_ (Cﬁ ef ﬂﬂs sec&ma &a mmd&meanﬁr
ofthe seotnd degree. .

ﬂns secmn, and o weiatmn af ﬁmsmn {Cj éf th:s sectioai i a mxsdemeanar of iiw ﬁfst de,grﬂe

(5} Exceptas otherwise provided in-division {DY3Yer (4) of this yection; if the: offender knew. that the wictim of the
vialation was preghatitat thie tinie of the violation, a violatiow of division (A)or (B} of thissection i telony-of the

2610 Thomsen Reuters: No Claim to:Orig. US Gov. Works.
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fifth deiiee, and the cowt shall impose:a ‘mandatory: prison ter o the offender pursgant to divisfor {DX(6) of this
section; and 2 viclation of division () of this seetion T3 misdenicanor of the third degree;

(6} IF division (DY) (ji), (4637 ﬁf this section requires the vourt thal sentences un offender Tora vivlation of divi-
sion (A) or ()0l this section to tmprise A mandamry prison term on the offender pursuant fo this division, the cdurt
shall impose the mandatory pitson term as follows:

(&) TF thee viotation-of division AYyor, (B of this seotion is a-felony of the foucth ar Bk degrceg exeopt usotherwise
provided i division (DY6)(b) or (e) of tlis section, the court shall impose a mandatory prison term onfhe offendér
afatlenst s wmonthy.

{b} the violation af division (Ayor{B) of thissection is.a felony-of the fifth degree and the offender, n: cummst~
ting theviplition, cansed serious physical harm to the pregnant-woman's unborn: or caused the-termuination of the
pregnant woman's pregnancy, the vourt shall imposea mandatory prison term on-the-ofiender of twelve:me ‘.t‘[m.

{t‘ﬁ) T e violation of division (A) o (B)-of this séetion isa felony of the fourih-degree wid the offender; v eomuit-
ting the violation, vaused s pliysical Harmi 5 he proguant woman's unborit or caused tile termiination of the
pregaant woman's pregiancy, the conrt shall impose-o:mandatery prison térm anthe offenderof at least twelve
Jionths;

({t} I the v;olatmn Qf dmsmn {sk}ar {‘é}) oF this: sectionisa feieny-cfi‘ the-thivil degree, exceptas otherwise: 'mvsdﬁ{i

y-of this seg ithstandiig the va prison terms press:nbe& insection 2920 1dof
.4 felony of the third dégree, the court shail;;mpom o mandalory prison termvon the offender of
gitlier o tetin of six months orone of the prisonterms preseribed inseetion 2979.14'of the Revised Code for
E‘e%eames of ﬂm third degree. :

* (ej 11-‘ the walatmﬂ af émsmn (A) b (Bj ufthm secnoa xs a feleﬁy uf" theihiid degreﬁ mad tha aifé‘ender,. i
_ e i3 m&bﬁm : '

{Ey Netwni;smndmg ANy provigion: of awp the vontraty; no court'or unit of state or local -governnent:shall charge
aiiy-fed; cast, depost, or mohey in sonmestion withithe filiag’ of‘e%:az'ges againsta persan alleging that the person
“iokated iy Seclion oF & mtuﬂcuaa’l ordinance substantially similar wothis section or i connection with the prosecu-

tionof any chiarges so filed,

() As-ased in this section.and gections 2919251 and 2919.26 of the Revised Code:

(13 “Foamily or hﬁu&ah&i]é member” means any of the following:
{4 Ay of the following whe iy residing orhas resided with the offénder:
Dy A spouse, a-person living as a spouse, or g former spotise of the offender;

(i)-A pavent, a foser pateit, or &-¢hild of the uifender; orancther person related by consenguinity or affinity to the
oifender;

© 2016 Thomson Reuters, No Claim to Ovig. US Gov. Works,
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{iiD) A parent.ora child of wspouse; person Tiving as.a spouse, on farmer spouse-of the-offender, or another person
related by consanguinity or affinfty to a spouse, persor:living as @ spouse; or former sponseof thtsz offender,

- g_;amm

{0 “Persan livingag.a spe_u_s_tz " icang:a parsoh who iz hwng or has Hived with the offeider in-a commoi law warital

'reiat:enshzgag whiatherwise I8 mkaﬁttmg wittithe-offender; of who ttherwise has cohalvited with the offeatder within
five yedrs priorts the date of the alleged vomniission of the aetin question.

3y “ngmmi womgn's mbom" ‘hag he same meaningias “such-other ; 'um, assel ferth in geerion.

smﬁtms they canta’m,

(- Termingtion 61 the: p egnmxi wotran's pregranty™ hasthe sare ieaniig ss“nkiviyl; teritnation of anothers _
preghancy,” as set forth in section 290300 af the Revised Cogde, as itrelates 1o the pregnant woman, Division (€) of
hiat section applies regarding the use of theterm in thissection ﬁxc&pt*{i‘l&t thie:second and thitd seaterices ofdivi-
ston €EY(1Y of that section shall be tonstitied for PEPOSES: of this séctior a4 if they teluded aréfersnce 10 this see-
finr e the st 67 Reviged Codelstetions they contain.

CREDIT(S)

1:10: 2010 H 10, eff. 6-17-10: 2(‘;&8;{23@ effi 44709, 2003 § 50, &f, 1-8:04; 20
27, eff 748-02; 1997 11 238 eff ~$-:97 199781, off, 10:i21-97; 1995 82, ¢4, :
| 12:9.94; 199;2&{’»‘3& off, 11-5:92: 1900 §'3: 1988 H 172 1987'S 6: 1934 HL 587, wsa H920, 1978 1

‘Carrént through 2010 File 54 of the. 128th GA.009-2010); apv. by 10/20/10 and filed with the Secretary of Stale
by Y60,

& 2010 Thomson Reutets

END-OF DOCUMENT
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Baldwm ytiio med Code ﬁnﬁﬁ@af%d Q;Qmmm

"‘@ ‘Faim} Samenmﬁg.
w 2929.11 Overriding purgoses of telony smieucing

:(A) A murttha% scfmﬂmﬁ an- mffender,_i“m* afelmy shiall-lse guided bythe ovenriding purposes: af fﬁl{my aemﬁsamnﬁ

héés <] il-co
eirin tﬁe afl”mcier am:l mt?ners ﬁmr_n ffuts,;re critne, vehabilitatling the ofender, and widl

: __resmmmn

{B) A sentence imposed for-a felony shall be réasonably caleilated fo achieve the two-overriding purposes of felony
seiifenbinig sét forth in division (A)-of this section, comnaurale withsanid gt demeaning: o thie sericisneds of the
-offender’s condust and it impact upon the wietit, dnd consistent with sentenges imposed for. sirildicrines cominiit-
fed by similar Gifendets.

0 A-conrt gt Imposes 4 sentence upon ai offender for & fetony shall not base the sentence upon the tace; -eihinie
‘batkgrounil, gender; or religion of the effender.

CREDIT(S)

(199582, off. 7+ -—%)

‘Crrrent through 2010 File 54 of the 128t GA-(2009-2010); apy: by 10/20/10 and filed with the Swmtmy of State
by 10/30/10,

W 2010 Thomson Reuters

END-OP DOCUMENT
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Rigvised Code Annotated Currentiess

< Chapier 2929, Pealtios and Sentencing (Refs & Aninos)
5@ Felony Stntencing |
=+ 2929.12 Factors to consider in felony sentencing

(&) Unless otherwise requifed by Section 292913 61-2920.14 of the Revised Code, a-coutt that imposcs asentents
arider this chipter ifpon at offender for a fefony has discretitn 1o deterntine the most éflective. way 1o contiply with
e purpises-nd principles of Seiteneing ser forth in séction 2029.11 of the Reyised HieNersising that distre-
tion, iheGourt shall céhsider the fictors set forth i divisions (B) and (C) of thissection lafing th the seriousness of
the codict and the fagtary provided in dlvisions (Dyand (E) of this seution velatiog to th Hhoott ofithe of-
Fetder’s recidivisa and, in-addition, may consider any other factbes that are ielevant 1o schieving those purpogesiand
prindiplas.of senteiiing.

(B) Te sentenciog court shall consider all of the fallowing that apply regarding thié offernder, the offense; or e
victim, andamy other relevant factors, avindicating that the-offender's conduet is more serivis than Condact nor-
mially constituting the offense:

(1) ‘The physicalor mental injuty sufferod by the viotim of the offenss duy {o thie conduct of the offendeér Was exac--
erbated because of the physical or mental condition or-dge of the victim..

{2y The vistim of the offshee viffered serious pliysical, psychotogical, or ecofiomic harmias aresult of the offense.

: {;’i}fiﬁmqfﬁendw-hék}i a public office ot position of trust i the cottiunity, and the offense related to that office or

() Theoffender's otcupation; electad: office; oF profession obliged tiie offender to prevent tlte offense ar bring.oth-
ers committing it to justice.

(5) Theoffender's professional reputation-or occupation, elected office, o profession was used to facilitate the-of-

forise v i Jikely to influence the fufure conductof others.
(6) he-offender’s relationship with g‘igxe-wciétim facilitated the offenss:

(8) tn-committing the offense, the-offender was motivated by prejudice based: G rice, ethile badkgrannd, gender,
sekunt orlentation, orreligion,

(9) IF he-offenise is a Violation of section. ] , ;
vised de involviig 4 person whe was 4 family or houséliold membier at-the tiwe of the vivlation, the.offender
committed the offense tiythe vicinity ofgrig.or more Shildren who-are not victims of the-offense, and the o

the victim of the offense fs.a patent, guardifn custodian, or person in loco parentis-of one or niore of those.children.

€ 2010 Thiomson Retters: No Claim to Onig: US Goy: Works.
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'(ﬁ*} Thsé sentencinz court shall consider alt of the following that apply ‘-regﬁardmg thié offerider, the offenss, or the
“vietiny, and any-other relevant fagtars, as. indicating that the offender’s conductis Jess Serious: than conduct normally
-Gimshmtmg the offense;

ay T vietin induced or facilitated the offeiise.
{2y T conmitting thie offense, the offender sdted under-strong provogation.
(3) 1 commnitting the offénse; the offender did not cause or éxpect to-Sanise phiyaical Harm o any pétson of proparty.

{4y There are substantial grounds to migigate the offerder’s conduct, although the grounds wre nat: enough to-consti-
tuteadefense.

D) The sentencing cours shall consider-all of the fellowing that apply "e_gardmg 1heoffender, andany other rélevant
“factors, as fictors indicating fhat the: oftender s hk",e}y to cojtitul fature erimes:

been nnfavorably tetmiiiated fromiposé-rek
of _secﬂmﬁ%@- 41 i the Révised Code:

{2 The offender previvusly was adjudicaled o delinguent child pursuant to Chinpler 2151. of the Revised Code prior
to January:1, 20072, or pursuant to Chapter 2152, of the Revised Code, or the-offender has @ history of criminal con-
yigtions.

{3 The offénder has not been: rehab:htated to @ satisfaciory digree: dfter previvusty being adjudicated a delinguent
child pursuant to: Chapler 215 R:e;f\{med Code prior to January 1, 2002, or pursuant to Chapter 2152, of the
Revised Code, or the offender has not responded Tavorably to ganttions previously opesed for. citminal convictions.

(47 The offerider has demonsirated a patierin ol drug-or aleoholabiuse that is related To the offense, and the offender
refusés tacknowledge fimt the offendey has demonstrated that paftern, or the offender refuses ireatment: forthe-drug
o dloeliol dbuse.

{5) The offender shows o gemdne remorse for- the:offense.

By ’i‘he sentencm,g cotirt shall consider ull of tie follawing that apply: rcwdmg the offender, and any otfier refevart
fictors, as factors indicating that the viferider is:not Tikety t cormimit future crimes:

(1) Prior to committing the offense; the offender had not been adjndicated « delinguent chifd,
(2) Ptior o commitiing the offense; the offetider had not bieen. convicted of ar pleaded guilty to & crinainal offense.
(3 Pripr-te committing the offense, the offender had Ted a law-ablding lite for a significant nuniber of yeats.

(4) The offénse was commilted under elrcurtistanves viot likely to recur.

€ 2010 Themson: Reuters. No Claim to Oriz. US Gov. Works.
A-19



R.C. §2929.12 Paged

(5) The offender shows genuine remiorse for the offense.

CREDITES)

00,5 107, 25, 3-23:00; 1999 $'9. eff. 3:8:00: 19965269,

Current through 2010 File $4:67 the 128th GA(Z009:2010), apv. by 10/20/10 and (iled with the Secretary of Stute
by 10/20/10,

G20 Thonison Reutérs

ENDOF DOCUMENT
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&
Baldwin's: Ohlo Reviged Gode Amata:iad_
Titke XXX, Ciimes--Provédare]
o £ umr 2979, Penialties and $
clony Smmnmng
= 392913 Sentenving guidelines for varfons spectiic offenses and degrees of offenses (later effective
dute)

W&s

“Notet Seeqlsa version(syof thiy séciion with eurlisr effpetive date(sy>.

(E)i(F) ot {0 of this secriorand inleds's specific sanetion iy required fo be im--
pf}md oF i pxeahuied ﬁ“am {mmg Hnposed pursant 1o Jaw, & coureihat imposes a sentence uponan. oiferiderfor:
itipose ity sangtion or combination of sasctions oo the sifender that are provided in sections 2 2090; o
the Reévised. Q‘Qég The senteroe shall hotimpose an unnecessar ¥ urden onstete or local govemment

_::znw isbeing zmpesad, ﬁie courtalso s

ﬁ:aﬁ; is: mqumci for the aeffensa a1y ﬁi@y lmgmse aay'_ __ﬁaér f‘ma:n al ézﬁniﬁ:{s

sion: (B}(a) of hef;tmn 2?29;‘13 esf ﬁm Rawsaﬂ Cotle amd Hidy :mpnsa wluchever oi e fﬁliuwmg s apptmable.

(1) For 4 fourth d@"’i‘ﬁé feltny OV offanse for which sentence is imposed wnder: diviston (GI(1) of this seetion, an
acifm@mnal G mummlty wontrol sanction ot combination of community control sanetionytnder: wtion 2 0 iGer
ised Code, TR ihe conit imposes upor the offéndera community cantrol. saucimn ekt ¢
oridition of the-conimunity conirol sanction, the court may take anyaction preseribed in ¢ '

: { thie Revised Code volative to the-offender, ingliding imposing a;prison term on. tlxanffendei ;mrv
suant 1o ﬂxat gimsmn

{2y For o third or fourth degree felony OV offénse for which senience is imposed- ‘ider division: (G}(z} of this ke
tion, an additional prison ferm as deseribed:in division (DWA) of s¢ction 292914 of the- Reyissd Codé o a-cammin

ity contiol sanction as described. i division (G)(2) of this section.

(B)(1)y Exceptas provided ift division. (33(2}, (B, (F), or (Gy of thissection, In sentencing an offender for-a felany of
{he Fourih or fiftl degree, the sentencing court shatl determine whether any of ‘the tollowing apply:

{a) {o.conmitting the offeuse, the offender caused physical harm 1o 4 person.

2010 Thomson Reuters, No Claim 1o Orig: US Gov. Works!
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(Byln conintitiing he offénse, fhe.offerder attetipled fo ¢ause or made aaetual thisatofphiysical haro o g petson
“with a:deadly weapon,

(&) T committing the offense; the offender atterapled to cause or made an setual threat of physical Tiarny to-a Fersorn;
s the offender previously was convicted of an offense thas cansed physioal i to/a person.

{dy The-offender held u public ufﬁw or position of trust aind the sffbase d i that oEfieeior position; the of
fender's pasai:mn olliged the offender {o: preventtheoiten fo bring th c@mmm:mg it-{o justice; or the of-
fender's professional réputation or position facilitited the offense or was Iike]y 1o influence the future condnct.of
others,

{6} The offender-comnittsd the offense for hire of as partof arorganized criminal setvity

(&) The offéndet at the st of the offedse was serving, or the offender previcasly had sérved, a prison terit.

{hy Th offerider committad fhie offense while-under 2 commaritty’ conirel satiction, whild ot probatian, orwhile
‘released from custody on 4 bond or personal recognizanca:.

#) The cﬁ?anég_r committed the offénse while -iiz':pnaae_ssim of a firgarm,

Ifthe court makesd ﬁmimg destribed i dmsmm (8) FE){&}, {h), (ck CERCIRGN (gL (), o (5) of this-section
. 5 % : vised mﬂ&i thai 53 prlson

imﬁ:n é-ﬁ{fﬁ_rpa ; ahﬁ pr;ﬁcxpﬁes of semml 929:1
eﬁdezr is. m:ﬁ amerable o anvavailible community: cotrol STt 151 ihe conrt shall ipose A

. (h} Exceptas provided i division (E); (F), or (G
() (0, (5420, ), 0

}.. (& :
‘ jth mﬁpm*pcsas ami pr ;:xcjp]es af <;
:f»e. the court shall fipose a eoutmaiity control sanctivaor-combi

vised -Co ticm of GﬁMMiW canimi Samstmns
wpon thie offender.

(C) Exceptas provided in-division (D), (E). (F), or {(G) of this'section, indeterriilning whether to. impese & prison
rof the third. v 4 felony deig offense it is o vislation ofa provision of Chag-

ter 2923 of the Ravised Cﬂdé ami that spec fiod: ] 'et%to ihis division for purposes of scmenemg% th@
osﬂs am : pmmpi s of seritépeing wider section 292911 of the

{D){1 ) Except as. p;owded in-division (E) ot (3‘3’} of this section, for # felony: afthe i drst -ar.sewné degmj - felor
ditg offense that is a violatiots ofany. prmfasmwf Chapter 2995 3719, 729; Revit s foil
prestniption i favoroLaprison-term s specified as being: app’lxcab‘ie, and fors vmiatxim of division : :
section 2907, 050l ths Revised Code: for which & presumption-ir: favor of a prison ferm is specificd asbeing applica-
ble, itis presumed that a prison fer is necessary itvorderto comply with'the purposes and principles of setenclag

underséption 29291 Eof the Revised:Code. Division (D)2 of this section does ot apply tora presumption estab-
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lished under:this division for a violation of division (AX4} of Bection 2907.05 of the Revised Code.

2) Notwithstariding the presumption established winider division (D)) of this section for the offenses Hsted T that
division othér e vidlatich of dvision (A or {B)-0F sectidn: ZUT 05 el he Rmftagd Lgde the smmmmgiébm
iy inpose & cﬁmmﬂmty sonitrol sanction or a cBmbination of comimunity tontiol sanétions istesd of &/ prison ferm
on st offender for A falony- of the first or sécond degres or fora feloy ding offense thatis 4 viokation-of'any. prew-
stofy-af Chapter 2925, 3719, 0r 4729, ofthe Eavmd Gode for which & presumption infavorota prison e is

specified asbe mgapplwabls it svakias both: of the folowing Hikdings:

(ay A community gontrol satction or & combination efcommynity control sarigtions wauid aﬁﬂquawi}:p 'mﬁh ﬁm
effsnder andtprotect the public from furee orine, because the: apphwbie fretors under: R
.ﬁoée némmng @ "lﬁsser Lsk:a, :ihm;d ol pecidivism outweigh the applicable factors unéer ti:]at ﬁecﬁcm m&u:atmg

8 nse :becau% ong or mc’m fmtﬂrs umﬁer mfm g@m g

affendﬁr s conduét wayless seriols fiat conduc 'np’rmaily constitating t m.'affeme are’ appimh!e, and they outweizh
the applicable Fotors under that seotion thal indicate that the offendeér's conduct swas more sericus thun cotiduct
nwma*lly constifuting theé offénse.

tas:provided in cimsml {F} Of tb;s sectwn, o wivy drug offensethatis :
ot i rof the thivd, fomth, o fth ‘
'-ﬁmnpnen-undef division {DY ﬁf" this section‘ii faﬁ*/‘.ﬁ)r ‘:fof,a.pﬁis_otf}fe’ﬁﬁ"a‘r:aﬁ&ivié
o ifdfiose i prisois téfin for the offeise shall be d

393 ) &;.m WEMLLJ 292522, -2‘3%

(2) K enoffender who was
‘sanetion imposed for the ofihnse saiely %}5: reasen. ol pmﬁaﬁmg pnsiﬁvﬂi s i

ment fot the viotation of the sanction, shall ot otderthat the offender be. zmprtsaned wmless the court: dﬁtermmes o
thie record- either of the follewing:

(a) The offonder haid been ordéred asa “saivetion for thie felony to participate 1 4 Grug treatirient programs, inadrig
edocation program; or in nartetics ananymem of i sinitar program, and the offender continued to-use: illegal drags

aftera reasonable period-of pirtitipation in the prograti.

{b} ”i‘hc ;mpumnme;gt of thie-offender for tie. vigtition is consistent with the purposes: and pringiples-of sentencing.
2929.11 of fhe Revised Code:

(3¥ Aot thatsentences an: otfender for adrag dbuse offense thatds a felony of the third, fowrth; of Fifih degree
may require that the: offender be assessed by a propesly. eredeptiatéd professional withina s;aecmﬁe& period af tinie:

I’]iﬁ court shﬁli'ieqmre m& pwfcssaonal to:file ® Mi’ﬁtm‘! asawsment ef ti:xe Gf’fender Wlth the caurt ‘rf the cffeﬂder ig

: - A5 ex:te atmeﬁ and: mcévery Sup ' :rt services as aconiy i ;
ceurt shali ﬁm’:ct th evela 'd type of i vecovery sapport sérvices after cbusidering ﬁme wssEssImEt and
recommendation of treatiment and Tecovery wpport services providers.

{E) Notw;thstanding divisions (A) to(E) 9f this yection; the court shall impose & prifon term or terms Gndef sections.
2829.02 1 292900, section 2979, 14, section 29290142, orseg 2971 03 of the Revised Code and exeeptas spe-
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g or 296"# Ii}l of: the, szﬁeﬁ g gor wh@n psmie i authmzedf@r theoffense
It 92‘)20, &E‘Gﬁgn

affens&s
§3) ﬁggmvatea murder when death s not inipovedor murdér;

(2) Any:rape; regardloss of whether forge was involved: and regatdiesy of the dge o the vidtim; ordn-attompt 19
comniit rape if, hid the offender completed the rape titdt was dtteple; the offender woild Have been guilty of a
violation ﬁf d]vmmn_ AL of settion 2807, 02 of thie Revised Codeand would be sentericed under stetion

(3) Gross sexual-imposition or sexuabbatiery, i he victim is loss than thirleen yeurs of age-and i€ any of the follow-
ingapplies:

{a) Rezarding gross sexual imposition, the-offender previously was convicted of or pleaded guilty (o rape, the foruier
olfense of felonions sexial pes n; gross sexual imposition, of Sesuat bmtery, anﬂ tlié vietinm: of the previoiis
offfense was foss than thitleen vears of age;

&) Regarding gross sexual imposition, the: offense wiis comniitied onor affer August 3, 2‘066 anil gyiderce dther
‘thas Hetestimony of the vietim wes admited in tlie cuse corroborating the violation.

£ Regarding sexual battery, either of ﬂmi‘qﬁ{}wﬁi_@ applies:

(i) Fiie offense was committed on orafter August 3, 2006,

(4) A felony viclation ol gection 2903.04, 2903.06, 2963.08, 29
Cade if the section requires the imposition of prison term;

{5y A first; setond, m‘thu‘éi :ie‘gl‘ee ‘:E&iau g affans& fezr’whmh.' ection 2995.02, 2925,
-_%ggggg,zgmm B % ‘ 3. 292536, 29253 ;3‘?1%39 ar%?mm 12

{B) Any off“ensaﬂmt is.a first orsecond degree felony and that is-notset forth in-division (FY(T) (2

this section, i the offender previously was comvieted of or pleaded: gullty to-dggravated murder;
second-degree felony, oran offense wnder anexisting or formet law of this state; abother'state, o the ﬂmte& Stﬂtes

et ds o way éubsmnixaﬁy equivalentto oneof ﬂmeb offenses;

{7) Any offense that is athird degree felorny: and either is u violation of seclivn 294 g f Cx
attempt to comimitafelony of the second degres thut isan offense: of violence and olved. anatiempt fo catse Sori-
oug physml hzzrm o wpersanor fliat resalted 1nsorlofs phcymczit Tiarnr o 8 persor i the offender previously was
convicted of or pleaded-gnilty to any ofithe following offeristié:

parder, marder, mvefuntary ‘manslaugliter, rape; felonious: sexyal penetratiot-as 1t existed under

(1) Aggtavate
seation 29¢ £ the Revised Code prior to September 3, 19957a felony of the first or second dejgres that resulted
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in.the deathiof a:.personror in physieal hamm to-a-person, or complicity fnor-an attempt to commit any of those of
fensey:.

(b} An offense under ab existing or forimgr law of this state, another stute, orthy United States that is6r- wassubstans
tially equivalent to anﬁf’fema tt_stagi tn divislon (F}(7)(a) of thissection that tésulted in the death 6f 3 person.or in
shysical haminto- wpetson,

{8) Aﬂy 0:11‘&&3&; aﬁwt 'i;him 3 mﬁiaﬁm ﬁf semje_gn_ ?923 12 %@M,f it i 4 felong,
f*f-’ _ Zeh sty fff;‘ié fefm’:y, with téspect o
; *{:tim’x 2979.14 gt the. ‘Ramaé. Cad& TorRaving

{1ay Carmpt activity v violation of geetion 292332 ofthie Revised Code whien shie gt serious offense in ﬂw pai-
tern-of corrtipt activity that'is the basis of the offense s afelony of thé fustdegree;

(11 Any violetit sex offetise-or designated’ howiicide, assault; orkidnapping oftensedf, invelation t that offépse, the
offender s adjndicated a-sexually violent predator;

{12)A violation of division {A)1) o1 § ) of seution 292136 of tie Revised Code; of 4 vidlationof division (C) of
that seetion volvi ng an ftem listed i in division {AXDar (23 of that 'section; if thie offender is @ officet or-employee
gEthe dﬁp@lmam%t o rehabilitation and corebtion;

-(h} A W}iﬂtmn of division: (.Ajf 1‘3 oF L_’;mi sm:ara 2907.06-of the Revised Code if the victim of theoffense fs 2.
; defin 3 “Revise Cﬁg,gjg,g i .czf tiae immazx of: mmmai sriemzw

(14): A viotation-of division (AY1} o {2) of seetion 2963:06 of the Revised Code iEthe offender ha
of e p‘iefrdad guilty to three or more viplations of division. i._,l or {3 of sestion 4511 190t iie Revi
equivalent offenye; as defined insection 2941, 1413 of the Revised Cade; o thies or |

nat:ian r,%f th@sed_ sions and: at%nses, with m@&cﬁ to the portion of the sexitence i
of section 39 the: | Cade:

(15) Kidnapping, in the Circumsiines spocified in'section 2071.03 of the]
sian of division (F) of this section appiies;

(iﬁ} Kndna}spmg, abduct oo, cnmpalimgpmsummm promoting prostitution, engaging in
;tyd iliegaluse afa mmor ina pudity-oriented mate it :or perlorinance fu violation of divi
ion 2007393 of the Revised Codé, or endangering childron in-violation ston (B
i, it the offendey 1s convicted.of or. plead‘: guﬁty t{) 8
ed Code that way included in the indictment, colit riihe indietrent, or informa-

tion charging ihe offerise;

{17).A felony vielation of. 6iv1swn {A) or (B) of section 291925 of the Revised Code i diviston (G (&), or 5)of
that seotion, and-division (D)6} of that ssttion, require the iftpositiotiof a prison térm;
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(1834 felony vidtation of section 2003.11, 290312, 0r 200313 0f the Revised Code; if the victim of the Giferise
wats-g woman that the offendet Knew ‘wa' pregnant at th mme i}f ﬂ:{ s viglation; wzﬂa I‘Eﬁpéf}i o 4 portion of the sen+
tencg fimposed pursiiant to-division (DIR1of secti 28,14 (8,

(f}} Notwithstanding divisions €A) fo () of this section, 1Fan offenderis being senténced o o fourth. dgre Felony
OV offense o fora thicd degree f@iany OV offense; the coutt shall impose-upoiy thie-offender & migndatory term of

focal Tncarcaration of g tndatdry prisef termin aceordatice with the following;

(13 It the-offender is being sentenced for a fourth degres felony OV offtase and il the offender has not been.con-
wvicted of and has not pleaded guilty to-a; specitication of the types described in-section 2941, 143 of the: Revised
Eode, the cowt may impose: upon the: offendﬁr_a mandatary term of ’Iﬂca,} mcamemtmn afisixty days er-one hundred
twenty-daysas speeified in div 1N o451, 19001 ised Codde. The court shall n@’c mdm the
ter pursyant fo: sacgnggngw 20, 2967.197 193 or any aﬁiﬁrpx‘owsmn of the! Remse:é.(lgde Tha court thatd
sndatory term of iacﬁi incarceration under this divigion shall specify whether the term s for be served i m :§ Jaﬂ "
community-based correctional facility, a hslfway house, oran: alternative residential facility, and the-offender shall
setveihe ferm R fo facilii;y specificd by the-court. A: nmndamxy serm of local incarceration lmposed under
d-ijvisianﬂ(@?x 3 s section is not subject to any other Revised Code provision that pertaing i a prison-term ex-

pepLas pmv;déd T divigion (A)CE) of this section.

(2} }’f the offender is bemg sentenced for a third dupree: fe’(am OV offenise, of if the offender is Bty sentenced fr
Jegirée Telony OVi offeniseand the court-doss not impose a mamfufmy terivol focal intateetation viider
diw cm { (1.6l this settion, the court shall iiposeupon the offénder a mandatory prison térn of one, tvo, thres,
yeurs ;f’ the'offender also is convicted of or dlgo pleads guilty toa spemﬁﬁatmﬁ of thie fype diserbid in
; gvised Code or shall § pose u;mn ‘the offende:r amandatory Hrigon térm of sixgy days o
sified iy divisior 1 ‘(@) of vised Coilg ibdieob

: odred twenty day : :
fonder Kas not been canvucted Df aind has not pleaded guilly to.d spemf‘ cmmn of thi ype. The court shél nut redute
the {grm piirsuant to section. 129,20, 2967, 193, ot siry sther provision of the Revised Codé, The offendet shaflserve.
s, threes, fors; or five-year ‘iandatory prison terim ednsecutively to and prior ot peison ey ing-
P 1 g offense and conseautively fo-any other mandatory prison fernt iniposed in relation to the
offense. In tio-case shall an offender Wwha eiide Tas been seniericed £0-a mandatory terhn of-tocil inhcarceration pursu-
ant o di _mn (G}( 1) of this secstwn ﬁar a Pourth degree felony Q\fi aﬂ‘cnse be-sentenced Yo anather thanditery téin
cal: ; ‘dirderth ivigionfAY am' 431119 0f the Revis d Code. In
addition te tha mﬂn@amry.p] ik temi desmbeé i dms ion (G 2y afih . thie conrt inay senfencs the of-
feﬂdar o8 community emltm} Fanction under section 299,16 or 292917 o the Révised Codg, butthe offorider
shalk serve the prison teem privr o serving the. cotnrunity control sanction. Thy department of réhubilitation and
correction may.place an-offender sentenced toa mandatery prison termeuader this division In af intensive program
prmn established pursuant 1o section 3120.033 oF the Revised Code if the department gave thig seareticing judge
prior miotice of ity intent to place: the-offender inan iiiteiisive program prisoni-establishied undder that seetion and i i
{ ; fthe department ﬁm the _mdg@ s proved the pfaoemem Hpor: the establishment:of the initial
intensive: program priso ot to-séction S120.0 6de thatis privately aperated and: managed
by a contractor. pursunt o4 CONtract enmrad into under §e<:ﬁa 94 ¢ Revised Code, botlr. of the following

2

{8y Thedepartnrent of rehabilization and gorrection shall:make a reasonable effort to ensure that a sufficiert namber
of offsnders sentenced (6 s mandatory prison term under this division-are placed in the-privately. operated and man-~
aged prison so that the privately operated-and managed prison has full occupancy.

{B) Unless the privately operated and managed prison has full occupancy, the departmient of rehabilitasion gnd cor-
rection shallnot place any offenider seiftenced to:a mandatory prison term under this division in-any intensive pro-
gram prison established pursuant fo segtion.5 120,033 of the Reviséd Codg other than the‘privately operated: and
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aranaged prison.

(F6y I an offenderis belig ‘%e’x’aténeed for 4 saxuaﬂy ariented offense o child-victio orlentéd offense that Is-a-félony.
comiitted on or dffer Tanuaty. : shall ragiiee the offender to:submit 1o DNA spéciien colfection
procedine pursuant o seetion: 2‘9&1}! 47 of the Rmsad Cods:

(1) :1f an offesider is being sentenced for'a ﬁexuaﬁ} aiented offense or & child-victim oriented offeise committed on
or affer January 1, 1997, the judge shallinelade in: tfm Sentends d sunuary of thie offender’s-dities imposed tndor
_seamm Z950:44, 950 _Q__,. 29*?(} 03, and 29500601 the R wsed Maﬁdtﬁe duraimn uf the dlmes "fhe Judge

; R.w; W Cods, the judge shaél gzerfm,ln thé iint:es s;pm:tf‘ ed, e ihat se@tmn- or; or, i re-
afseetion 205008 of the Revised Code, the judge shall perform the: dtmES gpeciticd i

djuired whder div
thasiém&mn

&) } an@pi a: prm{iea h dw:smrx {J}{Q} of this seution, whict mﬁﬁiéﬁrmg serdencing Bactors wider this section in

' g copvicted } o:an attem it an:offense in violation of section
de; the senfencing court shall consider the Factors ap;:lmb}e to the: flony ¢ wy ot

m e Revised Code instead of the fictors applicable to/the fefony: category of fhe.of-

-walgfmn of, Lm@-i J9
fanse: at‘tempmd

{2} When wnsrdﬁrmg s@ntemmg Factors widerhis ‘é'ectiim i mlatjon m an @ffmder whe is wnvmwé asft}r “pisafés
: arug atm effense 1’

facwts apgxhé' ) the felo vy ; e o dffsiis attemptaﬂ Woiilibe b ﬁmg dbuse abieiise
'imd hean ;zmnmrtted andfhaxi dioiint or oy ST é‘asas gf ths, ema%ra}}eﬁ Sibssmmce shav s witkin

o mpniﬁméd Exy meam ofa g%ﬁ t [t
-memiormg, i:he msi faf mom ermg borne by the offender. 1f ihe. ffenda ts‘fmmgenz fhia costof wmpliame

- §halt bepaid by the-crime vigtims reparations fund,

CREDIT(S)

-?4}9 2008 260, ¢ff.4-7-09; 20088 183, AT 9:11:08;

2007510, et
, 1:0:07, 9006 HL: 06, 2004 F

180.eff 1 5 19965,

i

166, off. umz . 1966 § 269, eft. =1+

Current through 2010 File 54 of fhe 128th GA (2009-2010), apy. by 10/20/10 and filed with ihe Sceretary of State
by 1020010,
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; vssed Code Anuoialed: Lﬁfrént?§%§
m«msmf—“mmdam {Ref R ATy
<Indictinedt -
et ancl Allegatios
Multiple counts

:ﬁﬂéxmﬂx
“ﬁ?l' '
i

(&) Where'the:same conduct by defendaat.can be constitiod t6 eonstitits twi ormire allied olfenses of siniilar dim-
plrt, thee fudictment or information’ may containtounts for all such'offenses; b the defenidant may beconvicted of
Gnly dne.

{15) Whiere fhie. defidant's condust constitates Two o more.affenses of dissimilar i inporty or’ whigrs h:s cotiduct vex
sults i, o or amiore offerses of thie'same or shdlae kind committed separately orwith 023!
the indicimientor information may confain counts: Toralk such offenses; and the defendant may be convicted pfall nf
her.

CREDYF(S)
{IOTLH S, 6ff 1:1-74)

Current through 2010 File 54 of the 128th GA (2009:2010), apv. by 10720710 and filed with the Secretary of State
by 1020114

©2010 Thomson Reusers
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P

Baldwin's Ohio- Revised Code Annotaied Curdnineis
Fitle X0 Crifes—-Procediré (Befi £ Atinosy

S8 Chapier 29‘%3 Apspeﬁs Other Postoonviction Remedies (Refs & Annos)

__,‘:* 29-38 'ﬁs Ap;mals hased on felony sentencing goidetines

(A Inaddition to-any othier 1ight to appeatand excep ‘as provided in division €Y of this section, & defendgut who 5
convicted of s guilly to'wfelony may appeal as & matter of right the sentence imposed upon thedefendant on
one of the following grounds:

(I) ‘f”’;‘m seatetige. mﬁsmtﬁd-' for-inehi aé'ﬁ:e iy prawn ferin aiinwed fm’ the oiferise by dmsmn {A‘} @f sae—

lowing: Elreumstances:

(si} The sentence was iinposed for only vne offense;

(b) Thie sentence was imposed for two ot miie offenses arising cutof asingle incident, and the coutt: map{;seé the
saimiim prison term 6 thfz piteiist of the Highel degrse:

et;t_]ﬁf: :

(2) Tim scmcnce cm‘zmted Qf or mﬁlmiﬁd @ prjscm ery, the'affcnse f(}r which it was Lm;:tgsed :ﬁa.;f’efuzgy_

fi 5 :;ﬁxrpeses of
' “v:mrs spe ﬁﬁd&;} divisions

amcm g fhﬂ tanga ai‘ térms Elsted gld mcfmn ERAYRE j
i “v lent sﬁx offense” haw tlm same: meanmgs as' in secﬁon 2 18]

sang c,mumstmces asres desmbeci iy that seatwn

(4} The séntence is f»(fi%ﬂ‘ar}‘ terdaww:

(5} Tha santenc& cﬁnswbed ef an additional prisen terin of ten yeurs imposed parsuant to Qivision (B2 of ec.
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{ﬁ) Thie seistenice conststed of ait additional prison ferm of ton yedrs imposed pursvanttoidivision (NG
top 282914 of the Revised Cotle. '

‘chls settion ﬁw mmflﬂcamn of's senfmwa-ﬁﬁéemd u;mn &tkch i deﬁm&ant, nn:-aﬁy aE‘ %’fxe ol awmg‘gmuﬁds'

(1) The sentenice did notinclude apmon terny despite a presumption. favcmng # prisoiy term foridie offense for
‘which it was intposed, as set forth in-section:2929.13 or Chigptey 2923, of'the Revisud Code.

(2) The sentoices is contrary to law,

- (3)'The sentericedsamodification whderseelion 2929.20 of the Révised
Felony of the Tist of second depres.

Jode ofa dentence tat was Tiposed Tor a

gie; fﬂ;e Gourtof appe%z‘is mw gram: &ave © ﬁiﬂpeai tilﬁ mem 1f the ot de&mmx ﬂxat tl“;e a]ieg&imn
meluded 8 The biasis. Q‘E’ thie nistion s ig.

ion

{2y A deféndant 1, swk iﬁaw: 1o appeai an add_::_

IN(2)) or fh.ofgecd
longer than five years

_'1 &@meﬂw m}pasad upcm ﬁw ﬁ&femiant pursuam ki dwzsmn

{D)(1)A sentence tmposed upon a defendantis ot subject toreview under thiv settion if the seitence:is anthiorized
by law, hagbeen recommended jointly by the defindant anid the ‘prosecution ihvthe case, and s uﬁpe%d by senm
' tencing judge.

(2) Exceptias provided in division {C}{‘Z} of thissection, aseniece inposed gpon a- defendan 518
view under thivssetion if the sentenee is imposed: pursaant m d:; of's 4

Code: Bxceptas otherwise: pmvzﬁm in this division; a.de
clidgter or-any-other provision of the Revised Codes A - o ol up
‘othisr provision of the Revised Code the court's: application of. émsmn (Eﬂm{ﬁ‘} of section 202

Code:

(3). A sentence imposed for aggravated mirder ormurdér pursuantte goficn 2929, {2t 3@29 86 of: the: Revised

Code ds not subjeet to review under this-section.

an appeal ofia sentence under thiis e 0

Rulesof Appcilate Procetrs, pro rided that if the appezii is pm‘suan fo- élvjmi;ﬁ
spﬁcz ifiedd it tHat rule Shall noticommencerunning vofik the couwrt grants the motion tha
o qnegu@n A sentence:appenl under this seotion shall be consolidated with any oth gal

othér appeat fs filed, thie court-of appeais ray-review onlyz the portions of thie trial record .fhat pertain to-sentericing,
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(FY On the appeal of a sentence under fis section, the vecord to be roviewed:siall include-all of the following, as
applicable:

{ }} An} pr%‘entﬁmm psychum‘w, or @itﬁer :memgative. repert ihat" way mbm;tteé W tht: et in wrji:m# béiftirethe

coit s not usmg, t‘ha preseenmmca mvestfgatmn report, and the ap;aaliat& cnm‘t s itse.of: apresent&nea mwstz%tmn
repott-of that natife {h connection with the appeai of a gentence urder this section does notaffect the: Gﬂiﬁm“iﬁ% ol
fi idential ch&r_ﬁctar afthg contents of: thét reportas desciibed in division ﬁ_}}' 1ot dection 2951 L3of the Reviged
Ceddeand does not Causethat report: to become 2 publicrecord; as defined in gection 149.43 of the Revised: Code,.
foliowing the appellate colirt’s use of the report.

(2) Thie trial record v the case in wehich the sentenve Wayimposed;

(3} Any oral or wiitfen-statements made to or by the court at the: saut@ncmg Tearing at-which: tha sentetiewas: 1m~
posad;

{4 Any-written findings that the court was reghired to make ivconnection with the modification ofthe senteoce
pursyant to a judicial release vnder division (1).0f Seciion 292920761 the Revised Code,

(G) 4y Lt tha semﬁmin‘g} f;ourt was reqmrmi fo. ke the: ﬁuémgs requued by division (BY or (D) of section 292813,

: ~ () ¢ 1292814, oridivisi : 292920 of the Revised Code relative to the
mgmsmeﬁ o mod:f‘ cat;mn aof tlxe semmce and i the sentem‘zmg «court fitled to staté the required findings on the
vecard; the fourthearing an appeal under: division {A), (B), ov(C) of this section: shatl remand the case To: the sen-
tencing Cotrt and istruet the- senteneiig vourtto: state, on therecord; dserequired findings,

(2) The court hoaring an appeal under division (A), (B); ot (C) of this section shall review-the record, inchiding fhe
findings ouderlying the sentence or modification given by the seaﬁm@mg courl;

“Thi appellate court tay increase, reduce, or pthierwise mndz’f‘y g seiitenice:that is appeated ander dus: sectien ormay
the sentence ami rémnand the: tatier i’ tha sentencing court- for fesenteniging. The appeliatocowt's; standard.

4 f ; - appetlate gourt maytake any action author-
ized by' this ﬁiwzsiem iF it elgarly and-eonvingingly finds either of the following:

'{a,) “-f‘hat fhig w:erd dae& :msz suppm*t ﬁ}m S&Mﬂm:mg mu:t’s ﬁndm,g,s under’ division (B) or (D) of section 292913,
'Dz :2' (rofsection 292920 of the Revised Codé, whichever, if

(A judgrient or final order ofa court of appeals under this section may be appealed; by leave-of couit, to'the su-
preme Sourt.

-fE){ i) There is hemby established the feifmy senterice. appeal cast eversight comiitice, consisting of eight menmbers.
One mennber shall be the clief justice of the supréme cdurt ora répresentitive. of the conrt designated by the chief
justice, one member shall be'a mémber of the sénate appointed by-thie piesident of the senate, one member. shall be a
‘miember of the house of repregentatives appointed by the spsaker of the honse ofrepresentatives; one migmbershall
be-the divestor of budget and mahagefient or a répresentative of the: ptfice of budget-and management dosignated by
the:divector, one member shall be'a judge of & court of appeals, court. o canimen pleas, musicipal court, or e@unty
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court appointed by the chief; justice of the supreme court; one member shall be the state public defénder or aTepre:
sem:axxve aftbe afﬁce ettha state pubkw djefemier dasxgnmed by thﬁ state: puiﬂm defﬁnda;, one mgmber xﬁaﬂ be a

mmmx:ssmer ap;mm byth& cour;iy cammmamerﬁ a&mmatmn of Eth Na mﬂre ﬂwmﬁzw of the: é?pmni'ﬁd
membersof the committes may bemembers of the same. political party..

The presidentof the senate, the speaker of the Tiouse of. fepmﬁmtatwea the-chifel justics of the stprée voust; the
Oliio prosécuting attorneys dssociation, and the cotnty comniissioners association of Ohio sl make the initial
appointments to the commitice of the appointed-metnbers no later tian uinety davs after July 1, 1996, Of thosé-ini-
tialappoiitments’to the commiitee, he member: appoinied: by fhie speiiker of the hiouse of m@&entamves aid the
Ohio: pmsemfmg attorndys association shill serve-a térm ending two yéars after July 1,1996, the méinber appointed. -
by thes chied Justive of the supreme court sl Seevé o fmﬂmg thres: vears after Jul 1996, and the menibers
appointed by the president ot the senate and the ¢otinty commissichers assotiation of Otiio Shall $6rts terms ending
'faa.tr vears : aftﬁr July 1, 1‘995 Thsreaﬁmr terms. of ofﬁc:e: ofthe agpoiﬁtaﬂ mcm’bars sixaﬂ be. fﬁr fanr yezsrs3 with aeac"h '
' on-the

I the chief justice of the supreme cottt; the director of the offive of ‘budget and management, or the state public-de-
ferider serves as-a member of die committee, that person's term of office as a:momber. shall continue for as long as
that person hiolds oifice as chiefjustice; director of the office-ol budyel and management; or state public defender. If
thechief Justice of the supreme sourt designates arepreseniative of the court o serveas a membar the director of
budget and managem&nt dﬁmgﬂ&ms a mpmgmmuve of! ﬁ’:t& i:»*ff' ce Qf budge -m@qggm,em:ﬁq arveag @ member,

s 3 ‘Serveas amems-
‘b, thi persen sb deszgmted shail’ serve. as 4 m:%mber oi’ the cmnm;ssmn_._ bras; official who made e
designationibiotds office as chiefjustice, direetor of the office of bidget: and: mmagemem ot state public defenderor
antit thiat official revokes the desipration.

hzwe be&n a;apmﬁtﬁd and siwlt ﬁl‘gf‘kﬂIZﬂ a8 uecessary 'I'h&re:'- r,}, tha mmmatta& shail Fiiieid at: laast once evary sty

months ormore offen upon the call of the chafrperson or the writtén request of threéor inore membirs, provided that
the committee shatl notmeet unless moneys have Been agxpmprza_t;;i toitie 3uéwzaxy bidget: administered by the so--

premecout Speciﬁcakiy for the purpose: ofprowdmg + financial assistance to-coumties onder diviston {Bi2yof tliis
sectionand e moneys so-appropriated then are avatlable. For that paspose.

The members ofthie cormmitiee shall serve without compensation, buty if moneys have been appm;mated torhe judi-
‘ar budgi,t drainfstered by the sipremie court specificatly for thepirpose’ of providing financial assistanve fo

mities wider division (D(2) of this section, euch-meéniber shall be reimbursed putof the moneys so appropriated
ﬁmt-timn are avaﬂah’[e forguinal aud nesessary éspenses incurred in the performance of official duties as a commit-

1&3 inembét:

@ The state:criminal septgpcing comimission pmmimaﬂy shall provide to the: felony sentence uppéal cost ovirsight
committee all data the commission collects pursuant to division (AYS)of section 18125 of the Revised Code: Updn
veceipt of the data from the state criminal sentencing conunission, the felo sntence appeal costoversight commit-
tee periodically shalk review the datz; determine whether siny money hai been appropriated 1o the judiciary Bndg;:t

administered by the supreme: coutt specifical ly-for the. purpose-of pa‘ovzdmg stale Rnarcial assistance to- countisd fn
accardaniee with this division forthe increase:in-expenses this cotirties experichice ds a rasult of the felony. senténce
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assistame, f_:a;)_ faﬁumzeg n_nd@r ﬁi § _msx?nn and that: ﬁxen ara zwmlabiﬂs fﬁr ﬂrast fmrpﬁf;ﬁ
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