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INTRODUCTION

This case asks whether a mistakenly imposed sentence is valid simply because it

falls within the statutory range. Although the State requested consecutive prison terms

and argued against merger, the trial court imposed concurrent sentences for domestic

violence and felonious assault, believing that it was "merg[ing]" two allied offenses of

similar import. This belief was wrong for two reasons: (1) felonious assault and domestic

violence are not allied offenses of similar import, and (2) merger is not achieved by

imposing concurrent sentences. But because concurrent sentences are authorized by law,

the Tenth District refused to review the trial court's doubly erroneous ruling on merger.

It did not matter that the trial court otherwise "would have" imposed consecutive

sentences for what it called "the worst domestic violence/felonious assault I've seen since

I've been on the bench." Nor did it matter that the trial court abandoned its discretion,

believing it had "no alternative but to run them concurrent." The Tenth District reviewed

the sentence in a vacuum, "notwithstanding" the trial court's merger conclusion. Finding

no error, the Tenth District held that even if the sentence were based on "faulty

reasoning," the trial court's merger belief "resulted in a sentence authorized by the

statutes governing sentencing."

Contrary to the Tenth District's holding, a "faulty" sentencing justification cannot

serendipitously "result" in a valid sentence. Unlike appellate review of an evidentiary or

suppression ruling, where the trial court's erroneous legal reasoning can be ignored if the

ruling was ultimately correct, the mandatory sentencing provisions in the Revised Code

prohibit accidental sentences. "[S]entencing courts in this state must still consider all of

the remaining sentencing factors contained in several sections of R.C. Chapter 2929."

State v. EZmore, 122 Ohio St.3d 472, 2009-Ohio-3478, ¶9. If the trial court mistakenly
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abandons these considerations based on a mistaken legal belief, the sentence is invalid.

State v. Johnson, 116 Ohio St.3d 541, 2008-Ohio-69, ¶19.

Sentencing error is not limited to sentences falling outside the statutory range.

Error can also occur within the permitted range when the trial court considers a factor it

should not have, or, as in this case, when it takes a sentencing option off the table because

of an express legal error. The trial court here took the consecutive-sentencing option off

the table, and failed to exercise its discretion in that respect, because of its erroneous

legal belief that merger was required. This error plainly prejudiced the State, as the trial

court "would have" imposed consecutive prison terms but for its incorrect merger belief.

The State deserves meaningful appellate review of allied-offense-related errors.

If it is plain error for a court to impose multiple sentences for two allied offenses of

similar import, see State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, ¶30, it is also

reversible error for a court to purportedly merge two nonallied offenses of dissimilar

import. In either scenario, the duty imposed by R.C. 2941.25 is "mandatory, not

discretionary." Id. at ¶26. It makes no difference whether the court attaches concurrent

prison terms to its mistake. Id. Just as a defendant is prejudiced by receiving multiple

convictions for allied offenses, the State is prejudiced by being deprived of consecutive

prison terms. To hold otherwise would arbitrarily permit one-sided appellate relief.

For these reasons and those set forth below, the State respectfully asks this Court

to reverse the Tenth District's decision and hold that sentencing error can occur within

the statutory range when the trial court imposes concurrent prison terms under the

mistaken belief that it is merging felonious assault and domestic violence.
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STATEMENT OF FACTS

On June 27, 2008, a Franklin County Grand Jury indicted defendant-appellee

Jeremy S. Damron of one count of felonious assault, a second-degree felony; two counts

of domestic violence, both third-degree felonies; and one count of rape, a first-degree

felony. (R. 2) The domestic-violence counts alleged that defendant had a prior

conviction for domestic violence and a prior conviction for negligent assault involving a

family or household victim. (Id.) Defendant eventually pleaded guilty to the felonious-

assault count and to one of the domestic-violence counts, understanding that he could

receive maximum, consecutive sentences for his crimes. (R. 139)

The prosecutor recited the facts at the plea hearing, indicating that defendant had

spent the day drinking before he came home and savagely beat his girlfriend M.H. in

front of their two children, I.D. (age seven) and Z.D. (age six), and in front of M.H.'s

other child L.B. (age eleven). (Tr. 5/5/09, p. 14-17) By the time deputies arrived, M.H.

had already been transported to Grant Hospital. (Id. at 14) Defendant was still inside the

house, naked, before deputies arrested him and secured him in the cruiser. (Id.)

The deputies said the bedroom was "in complete disarray." (Id. at 15) Blood

spatter was everywhere-covering the walls, the bedspread, and the blinds. (Id.) A

clump of hair was on the bed, and another hung from a nail on the doorframe. (Id.)

Pooling blood soaked into the floor and pillows. (Id.) One of the windows had been

smashed, and shards of glass were on the floor. (Id.) All but one blade from the ceiling

fan had been snapped off; each was covered in blood. (Id.) A black chair was broken

into pieces on the floor. (Id.)

I.D. and L.B. told detectives that they were forced to watch defendant beat their

mother. (Id. at 16) I.D. jumped on defendant's back and begged him to stop, but
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defendant threw him off and continued pounding M.H. (Id.) L.B. approached defendant

with a knife but "didn't have the guts to hurt him." (Id.) Upon seeing this, defendant

threw a fan at L.B. (Id.)

Because defendant broke every phone in the house, L.B. and Z.D. ran to a

neighbor's house for help. (Id.) LD. was left inside the bedroom where he was forced to

watch defendant continue beating his mother. (Id. at 14, 16) He repeatedly asked

detectives why it took so long for them to arrive. (Id. at 16)

Defendant told detectives that he warned M.H. for three days to stop talking to

him in an emasculating way. (Id. at 16-17) He said that M.H. would order him around

and make him feel like "hired help." (Id. at 17) When asked about the attack, defendant

said that he did not remember much since he drank beer and Skyy Vodka all day. (Id. at

17) Although he "blacked ouf' earlier, defendant knew he beat M.H. (Id.) Scratches and

bruises covered his fingers and knuckles. (Id.)

The doctors at Grant Hospital were initially unable to determine whether M.H.

suffered a concussion because her eyes were completely swollen shut. (Id.) She could

not speak or give detectives a statement. (Id.) Later, doctors concluded that M.H.

suffered a nasal fracture and a concussion. (Id.)

The defense took no exception with the prosecutor's factual recitation. (Id.)

At the sentencing hearing, the prosecutor requested consecutive prison terms and

argued against merger of defendant's felonious assault and domestic violence counts.

(Tr. 7/27/09, p. 5-6, 8) Pointing to the seriousness of the offense and defendant's high

recidivism risk, outlined in its sentencing memorandum, the prosecutor requested

consecutive sentences totaling 12 years: a seven-year prison term for the felonious-
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assault count and a five-year prison term for the domestic-violence count. (Tr. 7/27/09,

p. 8; R. 146) The prosecutor also argued that, under the test announced in State v. Rance

(1999), 85 Ohio St.3d 632, felonious assault and felony domestic violence are not allied

offenses of similar import. (Tr. 7/27/09, p. 5-6; R. 146)

The defense contended that the felonious-assault and domestic-violence

convictions should merge. (Tr. 7/27/09, p. 9) Relying on State v. Harris, 122 Ohio St.3d

373, 2009-Ohio-3323, defense counsel argued that the two crimes were allied offenses of

similar import under Ohio's multiple counts statute, R.C. 2941.25. (Id. at 9)

The trial court agreed with the prosecutor's belief that consecutive prison terms

were appropriate; however, it stated that it had no choice but to impose concurrent prison

terms under the doctrine of merger. Specifically, the trial court stated:

You were in complete rage. I mean, you're lucky she's alive. I
mean, look at those strangulation marks. You could have snapped her
neck. You're a young man who looks like he's fairly strong. She can't
take a beating like that.

And I have to be real frank with you, Mr. Damron. This is
probably the worst domestic violence/felonious assault I've seen since
I've been on the bench; okay? I mean, nobody deserves that. If you love
somebody, they don't deserve that. I know you're not justifying it. That
rage, and there's, what, three other incidents where this has happened
before. This is clearly the worst situation I've seen.

Based upon that, it will be an eight-year sentence on count one; a
five-year sentence on count two.

I do agree with [defense counsel] in State vs. Harris, needs to

merge. I would have found, if I did not think that Harris dictated that, that
those would run consecutive to each other. By appeal, I feel I have no
alternative but to run them concurrent. That's pursuant to the State vs.

Harris 2009-Ohio-3323.

(Id. at 15) In its sentencing entry, the trial court reiterated its belief that Harris required

concurrent prison terms:
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The Court hereby imposes the following sentence: EIGHT (8)
YEARS as to Count One and FIVE (5) YEARS as to Count Three, to
be served CONCURRENT to each other pursuant to State v. Harris,
2009-Ohio-3323 at the OHIO DEPARTMENT OF
REHABILITATION AND CORRECTION.

(R. 149)

The State timely appealed the sentence to the Tenth District, citing the "contrary

to law" provision in R.C. 2953.08(B)(2). (App. Rec. 4) The State's sole assignment of

error challenged the "purported merger" of defendant's felonious-assault and felony-

domestic-violence counts. (App. Rec. 4, 14) Because felonious assault and domestic

violence are not allied offenses and because allied offenses cannot be merged by

concurrent sentences, the State argued that the trial court violated R.C. 2929.11, 2929.12,

and 2941.25. (App. Rec. 19, p. 2)

The Tenth District found no error in the trial court's sentence. State v. Damron,

10th Dist. No. 09AP-807, 2010-Ohio-1821. After acknowledging the trial court's

mistaken reliance on Harris and the trial court's original intention to impose consecutive

sentences, the Tenth District refused to review the trial court's erroneous ruling on

merger, stating: "notwithstanding [the trial court's] conclusion that it was required to

merge the two counts, it did not do so." Id. at ¶10. "[B]ecause the court did not actually

merge the two counts," the Tenth District held that it could not review the underlying

merger rationale. Id. at ¶11.

Rejecting the State's argument that the trial court abandoned its sentencing

discretion, the Tenth District stated: "Even if we were to conclude that the court's

decision to impose concurrent sentences had been based on faulty reasoning, the fact
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remains that the court's order that the sentences be served concurrently resulted in a

sentence authorized by the statutes governing sentencing." Id. at ¶11.

The State timely appealed, and this Court accepted review. 8/25/2010 Case

Announcements, 2010-Ohio-3855.

ARGUMENT

Proposition of Law One: Even when the sentence falls
within the permitted statutory range, the sentence is
contrary to law if the court fails to consider the mandatory
provisions in R.C. Chapter 2929, or if the court relies on an
erroneous legal determination that removes a sentencing
option from its consideration.

Proposition of Law Two: When a court imposes
concurrent prison terms under the mistaken belief that it is
merging two allied offenses of similar import, sentencing
error occurs, and that error can be corrected on appeal.

By holding that a mistakenly imposed sentence is valid simply because it falls

within the statutory range, the Tenth District has improperly crafted an exception to the

mandatory sentencing provisions in the Revised Code. As explained below, sentencing

error can occur within the permitted range when an express legal error causes the trial

court to remove a valid sentencing option from its consideration. Because the trial court

in this case erroneously removed consecutive sentences from its consideration, the

resulting concurrent sentences were contrary to law.

1. Sentencing error can occur within the statutory range when the trial court
erroneously removes consecutive prison terms from its consideration.

After State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, the trial court has full

discretion to impose a sentence within the statutory range; however, "in exercising its

discretion, the court must carefully consider the statutes that apply to every felony case."

State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-855, ¶38. "[C]ourts have not been
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relieved of the obligation to consider the overriding purposes of felony sentencing, the

seriousness and recidivism factors, or the other relevant considerations set forth in R.C.

2929.11, 2929.12, and 2929.13." State v. Hairston, 118 Ohio St.3d 289, 2008-Ohio-

2338, ¶25. "In addition, the sentencing court must be guided by statutes that are specific

to the case itself." Mathis at ¶38.

R.C. 2929.11 and 2929.12 require guided judicial discretion during the imposition

of every felony sentence. R.C. 2929.11(A) states that the trial court "shall be guided by

the overriding purposes of felony sentencing" and "shall consider" factors such as the

need for incapacitating the offender and deterring the offender and others from future

crime. R.C. 2929.11(B) further requires each felony sentence to be "reasonably

calculated to achieve the two overriding purposes of felony sentencing * * * ,

commensurate with and not demeaning to the seriousness of the offender's conduct and

its impact upon the victim, and consistent with sentences imposed for similar crimes

committed by similar offenders." R.C. 2929.12 directs sentencing courts to "consider"

various seriousness and recidivism factors when fashioning the appropriate sentence.

"Because the sentencing duties of a trial judge involve much more than merely

selecting a prison term within a statutory range, a sentence may be challenged as

`contrary to law' even if it is within a statutory range." State v. Kalish, 120 Ohio St.3d

23, 2008-Ohio-4912, ¶59 (Lanzinger, J., dissenting). "The legislature crafted the

sentencing statutes in a manner that mandates individual consideration of each offense

during sentencing and allows meaningful review of the sentence for each offense

individually on appeal." State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, ¶20,

citing R.C. 2929.11 through 2929.19; 2953.08(G)(2); Mathis at ¶23-24; 35-36; 38.
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When the trial court erroneously believes that concurrent sentences are required

by law, sentencing error occurs, and the erroneous belief is reviewable on appeal.

Because such sentences are the product of mistake rather than discretion, they violate

R.C. 2929.11 and 2929.12. The trial court necessarily failed to consider several factors,

such as whether consecutive prison terms advanced the purposes of felony sentencing, or,

conversely, the trial court did consider those factors but abandoned its consideration

based on an express legal error. Either way, the trial court committed reversible

sentencing error. See Underwood at ¶20 ("A trial court does not have the discretion to

exercise its jurisdiction in a manner that ignores mandatory statutory provisions.").

This Court has found reversible error in the opposite context, where the trial court

mistakenly believed that R.C. 2929.13(F) required consecutive sentences. Johnson at

¶19-20. After holding that "R.C. 2929.13(F) does not require a sentencing court to

impose consecutive sentences for multiple rape convictions," this Court recognized that a

trial court is permitted to "exercise its discretion to determine whether consecutive

sentences are appropriate based upon the particular facts and circumstances of the case."

Id. at ¶17-18, citing Saxon at ¶9; Foster at ¶100.

Even though the consecutive sentences were otherwise permitted by law, this

Court found reversible error because the trial court expressly refused to exercise its

discretion in an area where discretion was required:

Here, the trial court imposed consecutive sentences for Johnson's
four rape convictions based upon its mistaken beliefthat R.C. 2929.13(F)
required it to do so, as exemplified by its statement that `the Court is
required by law to run each sentence consecutively.' Thus, the court did
not exercise its discretion to determine whether the facts and
circumstances of this case warranted the imposition of consecutive prison
terms.
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Johnson at ¶19 (emphasis added). Then, after vacating Johnson's sentence, this Court

remanded the case for resentencing with instructions for the trial court to "exercise its

discretion to determine whether the particular facts and circumstances of this case

warrant the imposition of consecutive sentences." Id. at ¶20.

In a similar context, several appellate districts-including the Tenth-have

vacated sentences where the trial court erroneously believed that a prison term was

mandatory rather than discretionary. See State v. Warren, 7th Dist. No. 05 MA 91, 2006-

Ohio-1281, ¶68; State v. Kepiro, 10th Dist. No. 06AP-1302, 2007-Ohio-4593, ¶37.

Although prison is a valid sentencing option, the defendant suffers prejudice "because the

legal error appears to have prevented the trial court from considering whether community

control sanctions could have been imposed." Warren at ¶68.

These cases confirm that sentencing error is not limited to sentences falling

outsidethe statutory range. If the trial court erroneously abandons its discretion and

expressly refuses to consider a valid sentencing option, the resulting sentence is contrary

to law. As explained below, the trial court in this case took the consecutive-sentencing

option off the table, and failed to exercise its discretion in that respect, because of its

erroneous legal belief that merger was required.

II. Because the trial court mistakenly believed that concurrent sentences were
required by R.C. 2941.25, the sentence in this case was contrary to law.

When clear and convincing evidence establishes that the trial court's sentence is

contrary to law, the reviewing court may "increase, reduce, or otherwise modify" the

sentence or it may "vacate the sentence and remand the matter to the sentencing court for

resentencing." R.C. 2953.08(G)(2); see, also, Saxon at ¶4. That standard continues to

apply today, notwithstanding the splintered decision in Kalish. The three-justice Kalish
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plurality lacks precedential weight because it "fail[ed] to receive the requisite support of

four justices * * * in order to constitute controlling law." Kraly v. Vannewirk (1994), 69

Ohio St.3d 627, 633. The three-justice dissent, limiting review to contrary-to-law review,

is more persuasive, since it is consistent with the express statutory language in R.C.

2953.08(G)(2) that excludes abuse-of-discretion review.

The concurrent sentences imposed in this case were clearly and convincingly

contrary to law. After expressly stating that it "would have" imposed consecutive prison

terms for the worst felonious assault and domestic violence it had ever seen, the trial

court abandoned this decision based on its belief that those two offenses merged via

concurrent prison terms. As explained below, this merger belief was wrong for two

reasons, both of which caused the court to remove a valid sentencing option-

consecutive prison terms-from its consideration.

A. Felonious assault and felony domestic violence are not allied
offenses of similar import.

Disagreeing with the State's argument against merger, the trial court

misinterpreted Ohio's multiple counts statute, R.C. 2941.25, which provides:

(A) Where the same conduct by defendant can be construed to
constitute two or more allied offenses of similar import, the indictment or
information may contain counts for all such offenses, but the defendant
may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more
offenses of dissimilar import, or where his conduct results in two or more
offenses of the same or similar kind committed separately or with a
separate animus as to each, the indictment or information may contain
counts for all such offenses, and the defendant may be convicted of all of
them.

In State v. Rance, 85 Ohio St.3d 632, 635, this Court set forth a two-part analysis

for determining whether offenses will "merge" for sentencing purposes under R.C.
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2941.25. First, under R.C. 2941.25(A), a court must determine whether the elements of

the offenses correspond to such a degree that the commission of one offense will

automatically result in the commission of the other offense. Rance, 85 Ohio St.3d at 636,

638, 639. In this step, the elements are compared in the statutory abstract, i.e., at the

level of the statute as written, not at the level of how the indictment is worded. Id. at 637.

If the offenses do not satisfy this test, then they have a dissimilar import, the "merger"

inquiry ends, and multiple sentences are allowed. Id. at 636.

If the offenses have similar import under the first step, the analysis proceeds to a

second step under R.C. 2941.25(B), where the court must determine whether the offenses

were committed separately or with a separate animus. Rance, 85 Ohio St.3d at 636. If

the offenses were committed separately or with a separate animus, the defendant may be

punished for both. Id. If not, the court must merge the offenses of similar import. Id.

The burden of persuasion is on the defendant to prove entitlement to merger. State v.

Mughni (1987), 33 Ohio St.3d 65, 67.

This Court's decision in State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1625,

did not change the Rance analysis. To be sure, in Cabrales, this Court criticized those

lower courts that had purported to invoke Rance to impose a "strict textual comparison"

test on the first prong of the allied-offenses analysis, but Cabrales said it was merely

clarifying Rance and otherwise adhered to the Rance comparing-elements-in-abstract

approach. See Cabrales at ¶28 ("Applying Rance in This Case").

Under the first prong, felonious assault and felony domestic violence do not

merge. The elements of the third-degree felony domestic-violence count are: (1)

knowingly; (2) cause or attempt to cause; (3) physical harm; (4) to a family or household
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member; (5) having had two or more prior convictions for domestic violence offenses.

R.C. 2919.25(A) and (D)(4). The elements of the felonious-assault count are: (1)

knowingly; (2) cause; (3) serious physical harm; (4) to another-irrespective of the

relationship to the victim. R.C. 2903.11(A)(1). When comparing the statutory elements

in the abstract, the two offenses possess a dissimilar import and cannot be merged.

Felonious assault does not automatically or necessarily result in the commission

of felony domestic violence, and, because felonious assault does not depend on the

identity of the victim and does not require prior convictions, felony domestic violence

does not automatically or necessarily result in felonious assault. Felony domestic

violence requires only actual or attempted physical harm, a level of harm well short of the

actual serious physical harm requirement for felonious assault. The commission of each

offense often occurs without the commission of the other.

Several Ohio appellate courts agree. See State v. Tolbert, 9th Dist. No. 24958,

2010-Ohio-2864, ¶53; State v. Bosley, 1st Dist. No. C-090330, 2010-Ohio-1570, ¶23;

State v. Claycraft, 12th Dist. Nos. CA2009-02-013, -014, 2010-Ohio-596, ¶104; State v.

Robinson, 3rd Dist. No. 8-08-05, 2008-Ohio-4956, ¶26 ("Felonious assault requires a

finding of serious physical harm committed against any person, whereas domestic

violence only requires a lesser degree of harm, and requires the additional circumstance

that the act be against a family or household member."); State v. Bowyer, 8th Dist. No.

88014, 2007-Ohio-719, ¶24; State v. Sandridge, sth Dist. No. 87321, 2006-Ohio-5243;

State v. Marshall, 9th Dist. No. 22706, 2005-Ohio-5947; State v. Yun (2001), 5th Dist.

No. 2000CA00276.

In State v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, this Court applied the
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abstract "elements" test as "set forth in Rance and clarified in Cabrales" and concluded

that the two aggravated-assault offenses did not satisfy that test. Id. at ¶34. The Brown

Court then superimposed over the Rance-Cabrales test a "same societal interest" test to

address whether different interests underlay the two aggravated-assault offenses.

Brown defeats merger here, as the domestic-violence and felonious-assault

statutes were designed to protect separate and distinct societal interests. "The General

Assembly enacted the domestic violence statutes specifically to criminalize those

activities commonly known as domestic violence. * * * In contrast to `stranger' violence,

domestic violence arises out of the relationship between the perpetrator and the victim."

State v. Carswell, 114 Ohio St.3d 210, 2007-Ohio-3723, ¶30-31, quoting State v.

Williams (1997), 79 Ohio St.3d 459, 462 (emphasis in Williams). "Domestic violence is

an unusual outgrowth of an intimate relationship between a man and a woman. It has

certaininherent characteristics which place the victim in a position of being extremely

susceptible to violence at any given time and/or place." Williams, 79 Ohio St.3d at 463

(citation omitted). As stated by the First District, "the legislature intended to protect a

distinct societal interest in enacting the domestic-violence statute-to protect those who

are intimately associated with the assailant-whereas the felonious-assault statute was

intended to prevent physical harm to all persons." Bosley at ¶31.

Under the two-step test in Rance or the "same societal interest" analysis in Brown,

felonious assault and felony domestic violence are not allied offenses of similar import.

An offender does not deserve a "merger" discount when the "family or household

member" abuse escalates into a felonious assault. In such cases, the State has the right to

multiple convictions and consecutive sentences.
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B. Allied offenses of similar import do not merge through the
imposition of concurrent sentences.

The trial court misapplied R.C. 2941.25 in another respect when it concluded that

merger is accomplished via concurrent prison terms. At the sentencing hearing and in its

entry, the trial court stated that concurrent sentences were required pursuant to Harris-

an allied-offenses decision that actually prohibits concurrent sentences when merger is

required. Even if felonious assault and felony domestic violence were allied offenses of

similar import, "[a] defendant may be indicted and tried for allied offenses of similar

import, but may be sentenced on only one of the allied offenses." State v. Whiyield, 124

Ohio St.3d 319, 2010-Ohio-2, ¶17, citing Brown at ¶42. The trial court's duty to

correctly apply R.C. 2941.25 "is mandatory, not discretionary." Underwood at ¶25.

Compliance with R.C. 2941.25 is a two-way street. If is plain error for a court to

impose multiple sentences for two allied offenses, see Underwood at ¶30, it is also

reversible error for a court to purportedly merge two nonallied offenses of dissimilar

import. In either scenario, the duty imposed by R.C. 2941.25 is mandatory; it makes no

difference whether a court attaches concurrent prison terms to its mistake. Id. Just as a

defendant is prejudiced by receiving multiple convictions for allied offenses, the State is

prejudiced by being deprived of consecutive prison terms.

To be sure, R.C. 2941.25 does not require concurrent sentences. "A court's

preeminent concern in construing a statute is the legislative intent in enacting a statute."

Johnson at ¶15, quoting State ex rel. Van Dyke v. Pub. Emps. Retirement Bd., 99 Ohio

St.3d 430, 2003-Ohio-4123, ¶27. "A court shall apply an unambiguous statute in a

manner consistent with the plain meaning of the statutory language and may not add or

delete words." Id., citing Portage Cty. Bd of Commrs. v. Akron, 109 Ohio St.3d 106,
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2006-Ohio-954, ¶52. "By its enactment of R.C. 2941.25(A), the General Assembly has

clearly expressed its intention to prohibit multiple punishments for allied offenses of

similar import." Whitfield at ¶8, citing Rance, 85 Ohio St.3d at 710. "By contrast, the

General Assembly exercised its power to permit multiple punishments by enacting R.C.

2941.25(B)." Id. at ¶9 (emphasis added), citing Brown at ¶17; Rance at 635.

When the General Assembly intends for two or more sentences to be served

concurrently, it specifically states that intention. See, e.g., State v. Bates, 118 Ohio St.3d

174, 2008-Ohio-1983, ¶14 (recognizing that former R.C. 2929.41(A) imposed a

presumption of concurrent sentences). The word "concurrent" is not contained anywhere

in R.C. 2941.25. Thus, the trial court misapplied R.C. 2941.25 by finding "no

alternative" but to impose concurrent sentences.

Here, the trial court defeated the purpose of R.C. 2941.25 by interpreting that

statute.as a prohibition of consecutive prison terms. But despite this concrete sentencing

error, the Tenth District refused to review the trial court's belief "because the trial court

did not actually merge the two counts." Damron at ¶11. The Tenth District awarded the

trial court with immunity from appellate review simply because the trial court's

accidental sentence stumbled within the statutory range for the offenses.

C. The trial court's doubly incorrect merger belief caused it to impose a
sentence that was contrary to law.

Because its merger belief was wrong, the trial court wrongly removed consecutive

prison terms from its consideration. Like the trial court in Johnson, the trial court here

failed to apply its sentencing discretion based on an express legal error. Its mistaken

belief that R.C. 2941.25 required concurrent sentences prevented it from exercising

discretion to determine whether consecutive or concurrent prison terms were appropriate

16



based on the facts and circumstances of the case. See Johnson at ¶19. By refusing to

exercise discretion in an area where discretion was required, the trial court violated R.C.

2929.11 and 2929.12.

If anything, the trial court had already decided that consecutive prison terms were

appropriate based on the seriousness of the offense and defendant's high recidivism risk.

Twice, the trial court called defendant's crimes the "worst" it had ever seen. (7/27/09, p.

15) The trial court said: "You were in a complete rage. I mean, you're lucky she's alive.

I mean, look at those strangulation marks. You could have snapped her neck. You're a

young man who looks like he's fairly strong. She can't take a beating like that." (Id. at

15) After referring to the prior domestic violence convictions listed in the indictment, the

trial court reiterated: "This is clearly the worst situation I've seen." (Id. at 15) Thus,

when the trial court said it had "no alternative but to run them concurrent," it refused to

apply the mandatory considerations in R.C. 2929.11 and 2929.12.

This retreat from discretion plainly prejudiced the State. But for the erroneous

merger conclusion, the trial court "would have" granted the State's request for

consecutive prison terms. Consecutive prison terms, according to the trial court, would

have best advanced the purposes of felony sentencing and would have been

commensurate with the seriousness of the offense. Furthermore, consecutive prison

terms exceeding ten years would have rendered defendant ineligible for judicial release.

R.C. 2929.20(A)(1)(a) (" `eligible offender' means any person serving a stated prison

term of ten years or less ***.").

Defendant may argue that the sentencing entry reveals that the trial court

"considered the purposes and principles of sentencing set forth in R.C. 2929.11 and the
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factors set forth in R.C. 2929.12"; however, this language does not change the fact that

the trial court abandoned its discretion based on an express legal mistake. Again, the trial

court did consider the seriousness of the offense and defendant's high-recidivism risk, but

it did so in determining that consecutive prison terms were appropriate. The transcript

proves that the trial court retreated from this decision, stating: "I have no altemative but

to run them concurrent." (Tr. 7/27/09, p. 15) The sentencing entry also confirms that

concurrent prison terms were imposed "pursuant to State v. Harris, 2009-Ohio-3323"-

not pursuant to the trial court's discretion.

Accordingly, the State's first and second propositions of law should be sustained.
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CONCLUSION

For the foregoing reasons, plaintiff-appellant State of Ohio respectfully requests

that this Court hold that sentencing error can occur within the statutory range when the

trial court imposes concurrent prison terms under the mistaken belief that it is merging

felonious assault and domestic violence. The State asks that this Court reverse the

judgment of the Tenth District Court of Appeals, vacate the trial court's sentence, and

remand this case for resentencing. Because the record proves that the trial court "would

have" imposed consecutive prison terms for defendant's felonious assault and domestic

violence counts, this Court should instruct the trial court to impose consecutive prison

terms for those counts. The length of each prison term, however, should be decided by

the trial court pursuant to R.C. 2929.11, 2929.12, 2929.13, and 2929.14.

Alternatively, the State requests that this Court reverse the judginent of the Tenth

District Court of Appeals and remand this case with instructions for the Tenth District to

determine whether the trial court erred by concluding that R.C. 2941.25 required

concurrent sentences.
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Plain
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JEREMY S. DAMRt7t+1.

Defenda

No, 0$GFt-06-4804

Judge HOLBROOK

JU@}GMEtt1T ENTf3,Y;

_. . _ - ........ ., ... ss._... t^fi...t.. .,.....: .crro.,7.cn.,+earY {41l A.Y CiStAnt Prmi

(Rrtsoh: fttiposiwd)

WAt kYMy td, yyv.ri ..

Attorrl+ry futegan Jauuatt and the Defendant was represented by attarnay, Isaballa DiKon
Thomas. The Defendant, aftertzeirig advised of his rights entered a plea of guilty to Gotant
Oetie of the tfsdictment, to wit: FEl.i)Ntfi3La ASSAULT, in vtelaCon nf 5e¢tfan 190,111 of the
Ohio Rauised Cod'e, being a Felony of the 'Sedortd C3egMO and guitty ta Caunt Thsrea. of the
Indictment, to wit: D{3NFr-STfG 1/IOGENtrt=, in viotatiarw of S€rction 2815.25 cf the Revised
Code, a Folony of the Third Degree. Upon applieaiian of the Assistant Prosacuting
Attorney, and far good cause shoxn it is trereby ORDERED that a ncsile prosequi be
tirtered fqrtiQUt+CTS'fV4fi,? and FOUR vuith specifications afthe Indictment.

The Ccrurt found the Defendant guilty of tht charge to which the plea was entersd
t3nd ordered a pre-sentence'snvestigatlori.

On :luty 27, 2009, a sentr;ncinghearing was held pur-sakant ti,y R.C. 292519. The
State of Ohio was represented by Rssistant ProseCuting Rttirrney t++iegan Jewett and the
UePendant was represented by attorney Isabella Dixon-Thomas. The flssistant Prosecuting
Attorney and the iJeferrdant's attorney did not recrtmmend a sentenca.

Tho Court afforded counsel an aptrortunity togpeaktx't txehaifof ttra Defentlattt and
addressed.tha Defendant personally affarsfing him an oppciftnity to make a statement on
his own beha9f, in thafiarm of rriitigation and to present information regarding the existence or
non-existence of the factors tfite Court has considered and weighed.

The Co+trt has ccrnsidr:red the purposds and principles of sentertcing set forth in R.C.
2929.11 and the factors sat forth in R^t. 2929.'t2. In addition, tha, Court has weighed the
factors as set forth in ft appiicabte provisi€rns of R.G. 2929.i3 and R.C. 2929.14. The
Gourt futther 6ndsthat a prison term is not mandatory pursuant to R.G. 2929.13(F).
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purtuacrt to State z^ tiarkis, 2009-qhio-3323 at the C?F€tCY D^EPAF3TVUiEh1T OF

RE€iABIt_1T>4T€QN AND GC?RREL; T1C€N.

After impossngsentenee; the Court stated ft rr.<
6.and corssistent with State v. Foster, 2vt€cr-Ohio-85

ns as restuimd by R.G. 2928.19

The Caurt hassonsidereci the [3efendant's present and futurs abl€ityta pay a fine and
f€nanciai sartatian arid does, pursuant to R.C, ^929,18M  here6y rander judgment for the
following fine andfar financiat sanctions: Defendant sha€t pay court costs In an arnognt tp

tao tleterminett. katine imposeii;

The tota€ fine.ane3 financia€ sanctiorn judgment is $0 plus oos#s:

The 'Caurt notifted tire 17efendant pursuant to R.C. 2929_19(8)(3)
period Af prist-miease control is three (3) Yaats pptional.

e appiicab€e

e-darYf vuas notifiad of the U.hio i«keparEarte€st ofRehabiti..^ .,
t€otr Piogwams and Post Rolesse Gczntra€ in trk l anearcerect€an's Shac

Ny.

The Caurt finds that the Defendant has fowar huridted and two (4St2) s#ays of lail
dit and hereby cectifos tha rtirne-ta the Ohio DepartmOnt of Carrect+ans. The [fefendan€-is,

to receive jo1€ time aredit fior at€ additionai jaii time served while awaiting transportation to the
^sifian a# this ser€#enoeh G 'f .e rnpotinstitution frdm the tlata a

cc: Assisiant Prasecttting AttcFrnOY
Defendanfs Aftamey



R.C. k2903

I3s;dwin's OhioRevised Code tlnnotated C""orrentn
Tit3e ;CX1X. Crinaes--Proeedurc (Refs & Anaos'

!jkC,t te^ r 2403. €Tomieide and Aasault
^^ult

-), 2903.11 Feloniores assanit

(A) No person sitalt Ik-nnwiirply do eitfler

(1) Cause serioets p<xysical tiarm to anotfiw

(2) Gause or atteinpt ta cause playsical ha
o-erousordnance.

(B) Xir person, wifh knoowterige tiui
nodefidienoy syxidrorne, slsaitl knowi

conduct wiLha pers
ppreaiate thesignifieanc
uired ih2:mVnodeficienis

unhoztti

ther's unbarn by tnea>i

m hastosted positiv¢
y of t7se^folFowing;

ou without i1isclsa

(3) Gngage in sexual cdnduct with a peeson tsnder cic]da.en years Qf age wb

ecutioat of a person undex tliis section does not preclude prosecutiop of Th
R.evised Coc

(D)(I)(a) Whoetter viotatesthis section ia guilty of
or division (fl)(1)t'b) of €his section, felonious assao:(
division (A) ofthis section is a peace of€icer or an ittvo
tion, felon'ioos sssault is a felony of ttte f3rstdegrdcs

(b) Regard
this sectian, i3
ofths^^ltevised G`
fense, exCept as otherwtse prouict
sion of IaNv, the couet shalt spntcn
tiqn^2529.14 nfthe Ctev sedGozlo
csltninal idenYiFication and itrve

urea
and

indir,hn
vision a

sPotiofthe of£rn4a, Pelonfous assaait isa felong
2^2913 ofrhe ti.evised Code shall impose as a
anyof the firstitsgree,

onvit
ied'm

vit

y of
or oftlie hpre8u..:i

oug

Pem

e to kielieve laeks tlte
tedposit'sve as a catrier ofa

pt rider secYion

d

prior tt

is divisioxt
violation of

investiga-

e divisicn} (13")(1)(a) of
n seC47on LY4 t.:tN

otemati.trn chars;ihk the af-
- prisonterrrt is requirod ander any gther pravi-

ov term aaprovidad iu 4 ivis'mn fb5{8) cff sea:
ee officer or an iuvestigator of the btrreau trf
ous physioal harnz as a 7esulc o2 the cormtiia-

tn one o#'the prisw lerms presci36ed far afe3-
d the ctitECt, ptcst ^trt to div'rsioa iT) of sectiozti

(D 20 10 Thomson Reuters. No Glaim to Orig. ttSCrov. Works.
A-12



§29tt3:1

{2} [n addition to aaay other senctians aSttposed pursuant to divisian (€1)(1)n
ted in viota4tan PY drvdsirna (E)(z) ltCtuas secetou, kL.tlta aeaaty4veapori used
ntacve[uele,iherouti.sisall^ imposeupottthaoffronderac3asstw9suspew0a

in d'v' '^n A t21 a£ sas ffon 4S3Q E?2 afI7se iLev€sed Gttde.;
;tn.iereial driver's Ticense, 2€r>laorary iiistrueti.an permiy probaljorrary 1[eerase,

(i")As t«scd in tY(is sectk+an:

(1) "De'a.dly weapon" antl "daugerous m

0
ion ZQ7.01 o#`the llsvi':s

nt, agpax ifit!
kaew at the ti

's bodily: #lai<

tor ta1-. ,rim"viat ident'r1"ication
aatiarotuho-is con3nvs

nnnrnRir7pnt n

r$'ini estigatiira" ltteans'i
elt by the superitytendent;o

laroviding etaacrgchey assistanee
ae Tteyised C=fl+te:

AvestigatjDe" bas tha

:ept tnar, a

Page 2

ed C ^QLC:

;ed in
body intd
ene; ap-

4•̀'TSMiT(5)

i 28 0 , eft: § 7•Q& 2Q06 M 461 ePf. 4 l Q^; 20Q(^ "^47 e=t=E' 3^1t1-U7; 20^ 19^ off 8 a 1#&; t 999 [^ iQQ.
{30 1999 S 142 ef£. 2•3-00:195fa a 239 eff 9-6 9 i

99197-2 11511}

Cnrrent tlarongEt 2010 File 54 of CIz
by 101?QIT4.

2010 T7itistisds

END t71< DOCUMENT

GA {2009-2( upu, by i 4120/1Q aud filed'sViflt t'he Scaretary

a 2010 Tliosiison Reuters, No Claitit tatlrig. US Gav. V
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Westiave:;
R.C,§2.9t9:2S

v
Baldtvirf's Ohio Revised Code Annotaked :,u'rcentness

dure fELefs,R. r

ion(s)

(A) No person shaii knowiitgly canse a€ att o physical harm to afanfily ni

o pefsins3W1 recklessly cause serioos piaysEcal harm to a fz 11

nld rcme

(C) No persmt; by threat a1`force, shalt knowingly eause a famiiy or hovsehold
vVillcau,se immii3erit.physio&1 harm to the family or liousehtcid xtietnher.

(D)(l) yNhaevet-.vierJates this aectton is guilty of donaestic v
viz[eai in dtvasions (D)(2) to (6) ot'tlus sectiotx:

(2) Cxcept ns
is a ^nisdefne
first degrec..

Nmefit in fiU{i3ICtnS (!lxS)to (J^ (Yf if

uthdagsea, and a vfolation ofdivisir

pt asdtttertvise provid
tvioted.ofdomestie violence, a via

or tlte C3nited Stares that is sttbawtialiy simdfar~to doettestic vi
G,24QJ.Q7,29ll,12;2 i,^29192^ofltte'Reyis^Codeif

household nlctziber at the time ctPthe vialatlon, a vialation ofan e#sting ot fen
this or any otlfer, state or tlie Uni^ted State^ that is substantialfy similar to any af th
uizttation vas asfamily or lietnsehaldxt5.eiriber at thetime ot:-!
leneo if the vietirn oEThe o£ft;nse taas a fam.ily or household nienx6
vioiation of division (A) of (H) ofithis sectioq is a£alony chf tha toi
tim ofthe vi.oiatzon was proraasii at the tiine of the violation, dfe coi
offender pw saant to division (D)(6) oftiiis seet€on, and a violation
of the seeond dogee.

,} of this se

or any ottense

pTQ-

er knewtha.sthe vi
y prison term on tIi
n is a misdetneanoi

Tender previonsly has pleaded i;uiitp to or been convicted of'two or more offonses ot' domestic vioience
iore viaiations.or of£enses ofthc type described in divisicar (D)(3) ofEhis section invoTvir g a person ivhii
y or ]toarsehold nvember at the tinre of tha violatvons or otfelms, a violatiort 6f iiivisioiu (A) of (II) t,ktlri5
feEony ofthe tliird degea, and, ifthe of£end'er knevv that the victi-ut of the vialation v.vaa prebnaut at the
ariolation> the court shall impose a mandatory prison tiexirt on the iiffender puzstreiiY tb division (d)(6) of
andaviolationp£division(C)ofthiasectioitisarnisdeEneanorofthe'Srstiiegree.

tmle ot"fkdeX*i0tatlon,:a.vit?latlon QtSJ

a beffeve tiiat the

Ffender

PaW, 3

der

pie

0

ofa(ion, of seatioo 240:
oftt9e vitilationwas a

, tta
ipose a mat

tt7 Thomson Reuterss: No Claim to Orib. US: Cbov. Works.
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R.C. §29t9,25

6tth degree,
sectton, and..

(&) If d€visiott.
"©zi (A) (73) iftor

impose the ma

provided in d
of at Ieast sk

p.

: division (A) or
(D)C6)(h)or

qui

are:s

s an:nl
= offetider pnrsuziiit t

deare

(1.")N otwlthstattdini; any ppra
anyfee, cost, deposit, or riti+ne
violated dtls'section or a rntit.ii+
tiou of an.y charges so filed;

(ii) A. pare
oGT'etsder,

nposea. tnandato
ioII (C) a;fthis:

(A), tir(J) ofthls section
,° usn to imp[ sea man.

iding ar 6as

ee pareiit; or a childofthe

oldivision {A) or {6} of it
section arldnotmitYt;

ny of tho third degree,
inonths 4rone ofthep

d seations 291h231 and

ily uriwusehold iaiemher" uteaUs any of the fotlowing

fourth or
a rrta

ion is a lhlsrny of tlae fiff3i degree and the offencler, in con
pre@nar3t womau's aafiorn or caused ihG terminatipn oftht

tandatc ry prison term on tbe oE'fender of twelve nronths:y, the court shalt imp

on (A) or (13) of this secffan is a folony ofthe: fourth degree artd the offeuder, in count
vrious pliyiical hann to the preg.aant woman's untiorn or caused the termiaittion oE'ttie
cy, the courtshaii impose::.a:.:

elony of ti o th rd degree, ezcCept as c

livitTgas a sponse., or a formei spouse ofthe offender;

n Ret7turs. No Claim to Orig. USGov. WoYk;

A-15

ith the offender:

1p

vised Codi

dated by coasaai,

at to division (D)(6) o

for a vialation. ot'dzvi-
tivs diviaion, the

;ity

provid.ed
e aon terms prescrilsed in ectao 0^9 l4-of

ry! prison term an.ihe ot'Crnder of
^2:

n of divlstait (A) or (B) of this seet[on is rr felariy oFthath'vd degree ssndthe offendey in commR-
;aascd serious physical harrn to ttie pecgnant v;¢ommt`s uaiborn or caused the ternritiation of the
pregnancy, nohvitirstanding the rattgo ofpriscin ternis prescri sed in sectien 29g9.14 of tha 1ka-
Ionv oftlie third dr gree, the cowt eha11 irupose a mandatory prison teriYr on the offrnder of'eitliee

ar ar one affiteprison terans pr satibad in section 222Q ^o tl e Itov sed r^¢g foc feloitiea

! governmenz shall eitarg
'nutlegtng t

tiisannec
person

ee prosecu

tl?e



R.C. §2919;2a

d)A garant oru sztirld +3f aspouse, person living as a spouse
Ia,ted by consantrcYinity or affin9ty to a spouoe, per.son li)?-ia;

(b) The hBYuxa[parent of any child of wlturn the offen

(2) "Pcrson livirrg as i
relEltion8ht(3

t~tve^^.ye}n•81ll:ij

(3) "Preg.nanf waman;s
2903A9 aftlie Raviseil:
tt^soOfthe(:l

comstrue[l for;pn
ians t9iey enn;

iR:f)t'l;(5)

uofaa
he prepant womnn: C}ivi:si;
second ahd ttxtect sotttoz cces of di

w included a referrenceto this:

A-7-09;(3At^ ^56.eff9-32IQc26lfSHID etf^ 6-I"7 t}°2(iD&ET280 2o03S5

3-31-03• 2flo2 L132 etl:'7,S 02 7971;t 238^ eff: t'^ 1^ 97;1 ^J3 S t etf -^Q ?1m97' 1

335 ^ff C2-4 94 ^992 H S36 e ff, l l=^ 92: I990 "3 1983 H 17 1987 S6; 1984 11:

eans a person
Yitjng Wtth t1

.e pcegrtaiit wouaan's p
i insaccion29tl3.f9 of

ataralis

or lias tiveel wiih the offeniler in
or who othea'wise has cohuhiie.d w

in question.

aig as "snch oettee persmt. unbom," as se
egnaait womaYi I')ivision (C) of that seetion applie

included a eefcrence Co ilus aection in the listing ofRs

g the use of tht terin
ia.l3 be'oonsstrued fot,$,urpoO.4 of

Revised Code sections they coiata

O File 54 of the I2Sth GA (20 €14-201 Q), ttpv. hy, 10/2

Ll*Il? QP DOCTJ1VtE14'f

(b 201 t]'i"hsimson ke.uters. No Claim to brig. US Gov:
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R..C. §.29'zq,1,1

c
Bal@I'ivin's OhEq Rovised Code Annotttted Currenta

Title XXIX Cr"rnies--1'rocedure f^.^-:^ ^lzmas7
% Chapter 2929. PenalCies and Sentencing LR

(A) A court thatscaiences an o
fhe ovot'tiding purposes of fatouy setr
and eir punish tlie o£tender. To aehieve tH,
the offender, deteiriug, the oftender and ott'
to the victim fff the ttffense, the pnbiic, or beitl

(B) A sentence imposed for a felOny sEia.lt ba re
sentenctn.g set fitirtth izr divisioh (A) of tliis sucann, e,
offeuder's nondncc.indits inipaet up'b-ri the vietisn, and sonais
tect t.iy s..imilnr x ffendcrs.

(C) ,!!i.G(3p3

bsckgrottn

(';IkECkTi`(S)

199( ^^ S-1

throueh2t7 14 File 54 of the 128th CiA (2009-20IC
fl(1:(D,

10 Thonisoia lteueers

EASI? OF DQC"tFMEN'r

noeCt 4y in

mhlie fr6m
iug oonrtsE
eha6ilitaiirr

d fo ashicve,
th iinfl iml

the need fcir incapttcit
ad naalring rastitic

upon the race, ethnic

, by 10l20710 ^and Fi1ed tvrth theSectetary of State

Io5e5 QT tvkOtt}' sent£

liy t11e UventfcY t nd o

'fttomson Reuters. No Claun to Orig. US C3
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VV6stlauv

P

2924;7.2

Ba}:dwin`s Crltiio
Title XXIX. C

!1kCh.ia.ter2 9:

i Codc Annotatpd:Cu ^;e z^mess
's fie Annos)xdcvr. (Ret

.tlias and Sentencing Itefs & n osj
!KFatony Sc•aken

s 232^'^':12 Fac

(A) tlnless otherw
uti.clei this chapti*r up ettdor for u'f^
2he prsrposes and pt`ittciples of
tion, the.corfrestiali eottsiderthe fa
the eortduct andtlte fuators piovided in
fc.+nde'r's rec3divism and, in addition, may c
prineiptos af seititencing:

ertteupi€ig rourl slwl{ oamidcr atl o
victitt., and an.yotlzer relevanifacteezs, as i7adieati
mal Iy tohstitutiitg the oMttse

;ard`uirg t
nduct is more serious

(1) The physical or mental `[u,juty suffaretl by the riarntt oftixe offatase cluas to-#in
t i am:.hev cterbated because of flhephysi;cal or n7ental canditian or age of

(2) `:fhe v7etitn of t'he offeus^

'iae offenderheltl a pnb[ic o^'ie po

2.14 of tfie RevEsad Gode a covrt t13at imposes

nduet o

ny hss di5creticm tcsd.etermine tite mose etfeouve vvay tocoinpiv wi
forth iasecl{g,n 29311 oftlte T2eyesed Code; In exetcis3tig fhaY dis
zrdr itt d'avisusns (B^ ) and (f) oft,hls,section telating 10 theseriousness of
ons (p):ttp.d (E) oftt's section relatixzg to thcizketihoodoftht of-
sider any other fa.ctc2rs that are iiclevuot to auhis'viug those purposes and

physical, psyclioio;Pca(, or ocor#omie haetu as p

ommunity, aiidihe offe

(ri) "1'ho offendi
xs committing it to justUee.

ected office, or profession obliged the offenx}er to prevent.

ertder!s profassicinul taputxtion or oepupation, elected
re or is likely to inft..uenee the fuince conduct ofotl?ers.

(G) `S lra otfendcr's relationship wit7i the-victisn fasilitated the o

uiteiS by section 2929.13

ned the oflfeatso for Irire orAs a pare otan <u;

otivated by ln`ejudice bnsed on rdci

visizd Code involying a p
coiiamittedxheoffense in-the viciYri
the victiarr of t.ite offonse is aparenx, guardian, cu;

C 2010 Tlioenson lteuters.

Fsgc 1

o,

iat ot'fice or

ar bling rrYla-

ita#e the of-

d, gender;

n t;,.,r. nfthrs:vintatinnn. thedn

ctians of iha offense, andfkte offender iu
itdetn .nias of one ar naore af those c6

o Ciai.mto Ottig. US Gov, 4Works.
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k.e.§ 2929.12

.relevu

(1) Thc 14ctim iitduced or faei

(2) In eoenmitling the t>tfcttse; tLi

ciug court slzall consid

ting the nffense; the oFf

(4) 'i7tece are subs[aneial grtrttnds tn

iNL7j1ne StttSlf
f&ct4YS as raeCO, .

(1) At the time ofcorn
under a saasctiran itnpos

Prnl pursuant to sdettori 2967:28
favorably terminatctl`frbtn pc,st idlea

A ^41 af'the 3dew s^ 9 Cotle:sectiaiL29

©ng pravncation.

nn that the aiferider's condncti is Iess scrioi s than conduct narmally

id nii

y other provision nfthe hevised Gr de tor an ea Iier t Menso ur haut
onttak far a pt'itir at'fense ptiirsuant to iiv sion )3) of section 2967rI &

(2) '1'`he afFendpr-preriausly svas acjndtoate4 a CletintNenti chitd
to lanuary 1, 2042, or pursuant to Chapter 21 S2, of
victios s.

Chapter 215'
e afPender lt

(3) The affendcr has nct heen tGi•ta^ilitated to a aatEs*taty de.grae attee prevu5tlsiy bcahrg adjudicated
chiltk pursuaut ts Chdpter 2151. ofthe koviaed Code prlor to .lanuary 1, 2063;tsr pursuan€to Chapter 2152, of i
i(,evised Code, err, the-oipender has nat responded P'avm•aGly to sanctiens }srevionsly impoised £ar crimitial crastvicl

(4) Ttfe cii'eneter has demonstrated a pattern ufdrugor aleeho
refiases ta acknowledge t'h€rt the oipenderhas detnonstrated that pa
or alcohol abuse,

(E) "Che sm
Eactors, as Paei

(t) Priae to comm:

(2) Prior

(3) Prior to comr

(4) Tho offense wa:c co

e offe

usidcr all oYt;
fatcder is not Iikely tu cottonst fnture crtmes:

iuse or eXp@i/tta caUSC

ds

ct apply regariting thc ak'fcii<ler, the oEfeuse; i

y+ any person or pmperty.

, although the grounds are n¢tt enacigh to coeisti-

1rswing that qpp1y regarding the alt'c
y te cotllAlit futlire erh37e5:

nder was undet•tele'asct from eonfntement befbre tria4orsentenc-
seet'o 212 E26, 2232 :1? i 2929:18 of the Revised Code, or under post-

d'1'~uder fiadnot teen adjudicated a de7inquent chi€d.

Lnder hadnot laeen coni icted of crcpl.eaded gualty to a

had led a lacv-aliiding lifed

ely to rectir:

apply regardiiag tlae

sant nnniber of

andthe offender
tment 1'or the drtzg

C.

0 2010 'Ctxemson Reatets. No Claanto Orig. US £'rriv:
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R.C. § 2929.1

P-"
E3atdwin's C3hiE Revised Code A^imota9ed Gurrentnet_s

Title XXIX. Crnms--Proeedure (Aefs & Anpos`i
^ U^rter 2925. Aenaltias and. Senteneing Llke,Ls k A.i ii

'&Felany Snntcneing
-r $039.i3 Scnteneing guide}ines for various spe

rith earlier effeetive dtte(S;

{A) Excep9. as provided in i
posed or ls preeluded frosti
fclany may imposc atky sact'
2921.18 of the R.evised Co[te
resaaices,

1 Or

eesqi t1 lat;

required,tft betm-
:ence upon an t€fender £or a
prnvidzd in seetions 2-^42.14 co
m state or localgovemEnant

If the offender zs eligible to be senteneed to aamatzutiity ratrol sanetdoas, the oourt shall consider the appropriate-
ness-of imposinga 6naaciaitsartcfon prZrssuant to sectiou 2020.}8 ofthe Revisod Codo ora sant.̂ tion:of community
servica pursuaLit # sect on 2929.17 ol"'dte Reyised Cade as ths sule sattcficp fm'tlte o$etlso. Exeept ttq otheru!ise
ItrovitQ 'ui thisdivision, if'-tho cpurt is?'etluired to rinpostt a tnapdatarp prison term f'or 11ie offense for which scit

" "" `" `^92teace, is being iqtposed, tl4ecoprC also sNail trnposeany ftnmaeiafsancti..on,pursnant to sestion
.Codgoat €s rcequircdfor the of`fet,tsa andma.y itnpose aay other{'tnancil aanctlon parsuant EothaY se

nol° inapose anyudditionaE sanction or cambination afsanctiotis under se ;ti' i 2s 2R.1 G or2929.17 oi'.ihe 1{evlsad
Cqtle:

If tiie oPPenderis being sentenced fbr a fourdt degree felony f3Vl; of'faatse,arfor a third deMe felony Qvl otTense; in
'ison tertn recluired to.r [be ciFft:nSe by diviadditiotr trr the mandatorv 2ernt of letcal incarceration or ihe mtuiiiatury pr

a (C)(I} or (2) ttf this stdtion, the caittt shall impose u,pon the offender a man.datoty fine in aceordanco witlt. divi-
(6),'(^a) olssiGtion 2919.1% of the Revised fuode triid knay isnpose wlueheuor of the ftrilawiag is applioa6lae;

degree feluny OYI citTdtdse i'or whiclti sentenw,is imposod tutder divislon (G)(1) offtus seceiou; ait
unity conYrAl sanctionor comisination of commcurity contrQ;t saneTi4uswnder êo,tiaxi292tJ.lyti or

2929A ? oi'tfie lLevised Code. If the covct itnoos0s ufton the ott'ditder a.comnxuniiy oontrfil sanction zwd the of,eniler
uuuxtiLy contfol saitietion, tha cotu^C may take any actionprescribod in rqynston f f33 of

pursuaatto l
nsa{t?n ok'6an4

imposi

seetian 2429 15o1:tlac Re'+isCd Code retatlve to tl e;ononder, ant9uding imposing a.prison tarm on tlieoffende,r pur-

a 0V1 offeiise forwhiah setitanae is fniposod uudertti.visiotz (G)
ne dexcrified in iiivFsian fDlt4) of seclion 2929,14 of the TteUised Code

) Exoeptas providodiit dvisiots (F
urth or fiEtit degreo, the sentencitil; oourtsrianru

3 In coxr. caused physical hartn ti

Impc

pi

ender for a felonyof
ing apply:
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R:c.s 2L)z9

(b) In conunitth5gthe i
witlr a deadly weapon:

oinmitt; ewtrile in possession of a;

(2)(4) if the court ntakes Kfind'ang deserilied in dlvisiun (F3)(! ^{a)> (t
and if tlte eotrrt, after cvnsidcring thn E etiors set forHs in ecti n 32
tesmi<a consistt<nt with the ptirposos and principles ofsentencingsut
and linds that tti.e o'ff'ender is not at»enalile to an available cormndni
prison term upon the,offenclnr.

i divtsioti
ciluisian (Ii)(1)(a} {b), (c), (d); (e
fortfi in sect° di2929.12 of tltie Re

tL,
uised C ode. the cotwt shall itfrpose a
upon the offender:

"(9)>
d "oi

ai7xd erimina

of physical luum to a perstin

ctivlty:

aetiqn 207A3, 24CS7 Od, 2,QL7ffi,

), (4 (d), (e), (1)r (9); (
).l'2.of iis^ Revised Cai
fottb in scctinn 29291.
x contrttlsanctiod, the

t), ofthis section and if thecaau
that a aontrutrnity contrpTsartl
dSprinciplee of sentencing 5et;
ntrol snnction,or combination

(E), (F), or (G) aftBis section, in<latereainingpt aspravided in division (D)(C) Exee ,,
ternt as a savciCon for a£cdonp afthe tki<d degree or a Pelotty drug offensc tknit is a viali

a finding iiescribed in
coatsideiing the factors set
ombinatian of commuttitv

seceion242§:1l ofthe e•*
aunity conirul sanctaons

ter 2925. ofthe Revised Code and that is speci#ied as Exaingj snbject to this division far pnrp
s entrnciYtll court sball conWy 4vitli tha purposes Fultiptincipies o€ sentencing utfdcr section 2'9291 S f

QQ& and with- eetton 292912 0^o kevisett ode€

prisnn
of Chtip-
tgy the
t.evised

roirided in rl3visiop (E) of (p) of thls seedon, for a felony csf the first or second degrw, Crtr a felonyt ss(t )}"sxce pp
offensc that fs a violation of any provision of Chaptar 2925; 3719., oz tt9. of the ltevised Code 1or whicH it

presumption in favor o£ a prison tertn isrspecifted asbeing appligat 1o, aad far, a viplati(yn of divi5iott {A).C41 pr (8) of

sactiun 2907 ,05 af the E{evised CdSde forwhich a pres unp6on irt favor of aprison term is spocified asbeing applica-
bie; it is presumed that a prison term is neeessary inc ot'der ta comply with the purposcs antf principlss of sentencitrg<
undersection2429.11 off}e3T.^vied_Qgde. pivisiqu(77)(2)afl3tissctiondoesnotapplytoapresumptiontstal?-

niler aitetnpfedto Ca.use or3nuci

onxmittingthe offense; the oPfender attr.tnpted to caus+
>flendcepteviously was eonvictci4

oflitndar commiltedthe e

aex ttfifensa A at
2L7 •323, 2g97.3

eer was ltkely to rnftuen

ire dr as nart of an:oi

d frota cirstody on a 6ond or persunal recognizanw:
affeiiderc+

p

n actual t

nd ihe citl'etase eelati

physical harni to a person,

ise or tobritigthosecmnmiUZng
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R.C. 112929i13

lished underthisdiviston for a violation of divislan Aj U4afsc

is.seetion for t.he oPfenscs listed in thatzliugthe, prosumption estahitshed xmder divi;
division other tl an a vicilatiESn of divisiori tAl(dl or WZ.

e a eonimunity control sanetitiei or a comliiri

n_^_907 b5 of tho ktgv_isc l Co49.

ider far a fclony ofthe first iir'second deQ ae or for a fdlony,
sion of Chapter 2925„ 3313, or 4729. oPthe RevisedCode, for iviich a ps+

Ad as Iseittdapplicabl.e if it makes l3otb of the &illowing fiitetings:

(a) A comtuunzty control
4ffLttider and praeGttYte
vis ; Code indieating a le
a gieater Iil:ci'shoad of recidi;

(b) A cotntstunity contwl samtiott

re Rcyised. Ctrde, the seiitencing court
ra pr3son term

hatisa violatianof aa.y proui-
nmption i n fa:vor of a pristin wrni is

n ofcoanmunity control sanctions woutr{
;, hecause the applicabie Caetors adwer sect

adqE recidivism outweigh Mhe applicahle taCtorst}aa

nessoftJxe offeiSse, becausaone or morefaefors und
ofPendar's conduet Fvas less serious Ehan conductnormally
the upplicahle Pactors underi(tat sectiontha indicatethattt

iatly canstituting the o#f'ense.

(EX L) 1;XCept a's j5r(lvicl€d.inSlivistotl (F)o€YhFs'seCtlon, tbr any CitnQ CSZTCnsCSnaL'Is a vitt,tp4nsn uL ulty pluvxncon 5r

Chapter 2925. of dre P.evised Code anclthae is a fielorly of the ihiril, Courth> or 164th degroc, €he appl•rcali}tity of a pi•
timt in favbr of a prison teYnt m t^ di isiott (8^.or ^C} ofthis"^cpon.in de-f thi e3i s s c^oon (1iuan-ntrder uivts

terniining whetlier to imposeti prison terrn for the otfi;rnse shali be deterniined as specified In seckicnt 2925 ^Q2,

2925.Ei3, 2D5 , 2125.ll5, 2923.0A 295.1 t, 2_i : ?925.^ ;^^21?3, 2423.36 oY 2925. 7 rsf the v' ^"^,.ai3e

whichever is applicaiile rcgarding the vtii3lation.

(2) i€ an ofTeniter who was eonvicted of or plesded gailty to a felony vi.olates ihc condtti
drujltsiti on ave resuaposed for the oflpnse ssstely bv reason of prodncing pns

e vio3ation of the sanctron, shall not orderthat tht nf('cnder be irnprisoned util
of ttto followina:

(a) The offender had 0eem a
educ.aian program, or in narco
alter a reasanable pcriad o€ t?anccip

(b) The ithpriseznmezit of the offender for the viotati:Un is cons(stent with thepcupnses a.nc4 principlesQf
serforth i15 sectirnn 29?9 ] d pftkie Revuzed Col

ourt that seatences au oiTpnder far a drng abuse offcnse tliat is a feloci af the tfn7it, €oi3j A{ c
may requlzc that ttto oftender he assessed by a properly credentiated professional wittxin a specified poriod of time:
'fl}ecourt shali avqttire tha proCessionalito file a wrltten assessmeht aE the +Sfferider tv3th the court. t€the offenderis

the wurt nayitnpnse athe wri€een assassmentiida ,cr ngnselile for a canimanity control sanetio?i mxt after c
ccaurnltulity conirol sanctionthat inoludes ireatmsnt and recoverg suppprt setvfcos apkhwllzed by scekebn 3793.ty2 0f

port sarv#ces as a conycru cont ot sancx on ihiecaTPth^e saurt nnpases tYeatmant andvised Codet e tY Pi.i t e
courtsh^all tlu•ect the levcl and ty^7e oftruatment andit,co su ori servtces afier oonsider3n the assessmentand

recomtnentlation kf treattnr.itt and recovtr} supporCservices pro*riders:

(F} Notcvithstand4ng divisiovs (A) to (kF a€titis-aect1;m, the ceaurtshall ztnpos
22L9.02 ro 2R23 Q,scction 292414„secfia92929142 or sccdS n247L.P3 ofthg,Ravzscd Code

0 2010 Thomson Reuters. No Clai-m to Orig. US Gov. Works.
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ILf;. § 292913

i£icaIlyprovitdcel.ingectio ' e" 2(ior2fi67.2t11-qf
nnder aeat3on 2O67.13 o{'the Reyiscd Co fo s1aaA not
2+36'7.1+J3, or anyother provigion oftuhapter20G'7. or t"IraiSts
ofPUnses:

('1) Ag^ragr vated. murder when death is noC.imposed or

(2) Any rape, regardless of whether force was -involvzd and
comntit rape if, :tiztd the offendt;t com451Cted ttie repelltat ivnsat

m of d vision CAl(Ilflil of seotinn 2407.4k2 of tlye Rev sad Cacie

lien parote is:auth.orizedfu
sms;puesaatEt to seetism 2^2i) ^G

zcevtsea coae aor any oL€ne tott

Page 4

agc of t0e victitn, ar an attempt to
ffender would have haeil gttilty of.a

[d be sentenced und'er secticm
7971 Lt3 oftheT^evistd Code;

ditnpositian or se;

Geaded giii
and thhe vie

the foriner
lrevitlu$

oi^'ensa was committed on or atler Attgast 3, 2006, and evadence(b) Regarding gross se
than tlie test'imoity ofib+

uyears of a

i imposition, tlie offenderprevioasly was convicted rr
d pisnetration,ggross sexi3tttimposi4it5n, oY seXtta.l b22t@

ot sge:

f or pteaded gui
ovions of7

ens8 was camnutted on or aiiar August 3, 2006.

(4) A felony violt
Cgjk ifthe sec

secaon 290pl; 2903.06;39t*3.0t1, 2(t3. t i, 92 0312, 2903( 3 or 29tN7.07 oCthe Revisad:
mirosition of a prison term,

(3 ) A°rst, S e z o rt d , or t h i r d d o g e e £ e l o n . y drug o f f e n s o f i r vvhich eeu 222L0J, 291 ,4 G 292S.0
v^ O12925.I k, 2^,.25.13, 2h25 -17 22=42 25.2 25. 7 3'^19 SK) or 4^7?^4 of t7xe fdeyised Code whacFt-
over is applicritsle regardingthe vid7lttion, requires the intpositioxl of a mandatnry prison tetzl;

ly vras convioted of tJr pleadod gu€Ity to aggrava¢ed mtirder, murdek, Any first or
'chis state, anothersta.te, or tUo llnited Stittesder an existin; or foinier law oi

ofthose a'fenso's

(7) Any ot3vnse that is a tiiird degeee 1kilony arid either is a violation
attempt to comr>sita'fclony o'fthe seconeidegceee thatis nn offense 67
ons physleal harm to a person or that resulted in serIaus tsh},aii
couvieted of or p:Ieaded gailty to any offhe fol(owin.g offeri:

(a) Aggravated murder, niur<ler, invqluntaryrnanslau;6tez, rape,;fetcr
sectiaa T907 Ijof the Rovtsed Codo pricrr to September 3> 1996,a fet

QJ.944„ft3M (iyes+
involved an atteetnj

n. if the afPertdcrprev'to

aal penetration as 1
Stors

C 2010 Thornson Reuters. No Clnim to Orig. US Gov, Woi k
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ed in theca8o oorroht?Tatingthe viafation.

ias connnittediaior to August 3, 2006, the offe€ntier pre
offense nf fe[onions sexzial penctration, or sexnal batte

setond.iiegree felony and that is not set fortliin dlvisionm(P)^l }, (2), ('3), or (4) 6f



293y;1s

(b) An offensc uitder an rtaia
tial3y ecluivalent to an offea
physical harm to a perso

physioalhai

orfo
ted in divi

y affsnse, other that[ a violat

.e or designate

or an attempt to co ariy

nitedS#ates that is W
n ilte death ofs

seation 2923.12 oftHeRevised.Corle, thxt is a:fe,lopy, ifthc otTtattder lk4d a
" 'der the oi1ende¢ s asrntrol while oomnxitt,iirg the felott}; With eespeet to

scxually violent p

A violatioa ofdivis3ouL
tion ipvolving an item G .

'e nt o f rCh ab tfi t a t ion

Inny ei'^ .̂

ried body arrnor whi3e conxnaitting the felc
d pursuant to diaislbn 1 di of seetiott

iaes9 Cade or a vitslzi,
:tion, if the tiffender i

(13) A vie}latctiuofdiYision:iAltl3 or f2S of section 2963 P6 ofi ttieReya^ cvl G^ode if the i*ecGim oftheqE;

has ueen convicted

geaeo of f i cer,.as ddfincd in seatzon 29 3 961 oftlie Revised Co,dA or, at invostigator of ttae hureau of:critzsina,
fieation and 'ntvestigation, iis defined in: aCOGYt n^ 031 t oPtfid 1Eevzsed Godc, wikli resput>̀ t to the portion of i
tetace imposed pursuant to di)jsi?ta (.,,)M ,of sectiarr242.9, t+l Of the Revis&Co_g,,,;

(lA) A violatlouctfdivis-ion:fA1(1.} oe ^ a e^lt^rn2Jt)3:06 oftlaeR^vised ^ode i^
of or pleaded g"ty to three or more violations of division W or ^ socti^ n Ft91'1

as def[ned in ^-Otjnn294 1 .141 5 oftlle Revised Code, oequivalent oFfottse ,
natipti of'those divisions anr3 ofFfenses, with respect to the portioia of t#te sentence intl?

Iftnfcectio n292§14ottbeRevedGnde;

ity,iltega! uso of a rninor in a nudit}'•orionted nvatetial or pert'orenance itt'
323 of ^l ^&eaise9 C ule ru`otzdangerittg children in violation of division jf,^titzn ^b7, .

scution 2914 °7 of the Revisod Gode, ifthe offendet,is oDnvietcd of or pleads guilty to a sp
in sect t n 24^3 1922 ofi fhe^v s 4^1^ that was included in the ind€cnneit> count in tki(,
t€or# charging t(fe offense;

(17) A felany v[olation of division (Â)!ar 01
that:.seotian, and divtaion (3))(6) of that seotiot

impased pnrsu

pt aci:ivity in violation csfs
upt activity dtat'is the basis

ut the oFfender's,perso
disris on fb1f17(a) nEsectian 292914 oftlte Revised Code for ha.ving

2419,25 of I
esluiree the itnposit3ot

the RCyisU"

vi Code or an

O5e

ion (C) srf
or enrpltiye

anv eoni(ai-.
division^.

au
{'llp

-k or ^^
n aa acscra,o!

E, or inforns

d Code if division (1))(.3 4), or l
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R.C. $ 2929.t3

s3er is beii

9 4

vpan tlte offender a rriatrd

0

sentencad for a fourda degree folcnry t?Vl ofTense and if the offastder las not been. r.cru-
not pleaded guilty to a speciPtcation of the typeetescribed insection 294L 1413 ofthe- pevised.._

.Qt€ , tfie raaurtmay irnpose upon the oFfande.r a tnandatory ter n of local #nearcerntion ofsixtyy days or oise ltunctreyi
twetttgda}rsaa ^ec fied ln divis#on tGl(ti€d1 of seotion451 1 19c+fthe Rev[ced Ceule. The court shail not reduccth'e

or any otherprovision of the Revised Code. The aourt tliat impases aterna pursuant to aectiog 2:a29:^Q 3967193 „.
matltiatorv teCinof iocal inearcerafon wtder this divia#on shall apecify wlietlter the teatn i5 to be served in a jail, a
cctnvnnnity-base,d con•ect•tonal facilityn a halfway lionse, or an a}ternative resitlential facility, and the of.feuder shal l
serve tkte term-ixt the typo offacilfty specified by the court.. A m.andatory ternr of Iocal incarceration imposed under
division (0)(1) of this section is not suit;ject to any other Revised Code provision thatpertains to a,prison tersn ex-
oept as provided in division (A)(t) of this secti€rn.

A,

d pursuant to aEivision D'
preg

NotwitlFstanding divisiims (A) to (E) ofthis
o,dense or far a thuxi degree fstiong t}VT of
irtcarceration or a tnntielttit'ory prison tercia zi

tpd of and

o of3`ortder is beingstntcneed fot a thitd degeee felony ()JI ofiea2se, or if the offeiidcr ts 6eing sentonced fmr
doareofelony OVI bffense and .the court do ss notimpose a mandatitry term of Yocal int arcerittion vndera.

division CC#'i(73ofth3s seotion, the courtshall imposenpon the ofFender a mandatory prison torm afcltte, two,three,
four; or Pivc years, iffhe offondor also is convicted of or aiso pleaits d itty to a specittratton ot tne type aaxcnaea tn
soetr'on 294 .I413 ofthc Revis C e ar shatl impase upon the o€Pender a naandatory prisxm term ot sixty days or
ane hnndred twenty d4ys as specified hii division fG^) ar{o: of scrtion ^51.1, l9 oftha Ir,evzsed ^de if f(re o^
fender has not hen convicf@d of nnd has not pleaded jsilty to a specifibatioi5 ofthat t,ype: 'Ihe coutt shalt nir rednee
the term pursaant to sectiau 29.2i1. 2467.IY3 odany other pruiision of the Revised Code. The o£fender shall $erve
the one-, tv,*o-, tbree-, foar-,> or five-yeur mandatoryIsi'isoii term eonsecutiVety to and ptior to the prison tertn im-
posedfor tTre uciderly#ng.offense and consesuttvely ittr any other mandatory prison term iinposed in re3ation to the
ot°fehse. In no case ahalt dn {sffemdct' who once Itas liorar sentenced to a tnnntlatory tcrm'of locai incarceration puisu-
ant to division (U)(t) of th#s section fsir a fourth degree felony O?/I offense be sentenced to another mandatory tet•eia
of local3naareeraYzon undet' tbat divisionl for any violation aPd#vSsion {A^ ^ecf#an Qi I3 I9 csf the [&evised Cod^ In
adcfitioai to the rqandatory prison terni descr.ibed in divisicsn (0)(2) of tltis ssction, the court snay senCence the of-
fender to a conununity coutrol sanction under section 2929:I G or 292417 of the Revisdd t,"od8 btit #he offender

)1 wrve the;paison tarnt prior to sarving the cotncapntty contriil sanction. Cho dupartarient of rehukSilitation anii
rection may;place an pffender senteuced to a mandatory prist n term under this division in an inteitsive prograiti

b1#shedpursuant to soof on 5329;033 ofthe Rouised Code if the doparunont gaue the sentenctng,µtdge
notico of its intant to p)aee tlte offendar in an ititensive program pr"rson estabiislaed tut'der that s•eotion and ifthe

judge did not notify ttie department that the judge disxpjrroved the placement. Upon the establistunent of lhs initusl
intensive pt•ograut prison ptti•snant ta,sectaon 5124 tSd3 of thc Ravised Cadc that is privateEy opocated antl ntanaged
by a contraetor-putsuant tod°oontrtrctentered intuniiderdectiom9.66 ofr^ed Cerdo both of the foiloryinp

apply:

(a) Ttto.depnrmsent of roliaESiiitation and eorrectton shalLinake a reasonabte efl:or
of 6f3`enders se atenced to a tnandatoryprison ter n urnder this division are pla
aged prison so ittat the privately operated and managed yuiison ltas full oecupancy.

y operated and arianaged prisoh has fitll ocoupancy, t#ie departxaent af rehabilltation and cor-
nactioai shail notplace any afEender santenced ton mandatory prison tertn undertteis division in any isttensive pra-
granm prison establi3hed pursuant to soctian 512t).6 3 of the ReVised Codeather than tltepzivately operated and

ation, with respect to a.. poztio
e R ^ised £

ider is being setttenced:{or ti:`

0 2010 Thomson 12:euters. No Ctaitnto Orig. IJS Gov. WoY•N
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R.C. §2929:13

rtxaua^„>t*.d prison

for(1) Lf an o2Tenderrs being se€lenaed
or ritter Januat3+ 1, 1997, the judge aha3t
sestinns 295(!^f?^; 295 Q. 4I, 2950. aP
shall inform thm ot£e.nder, at the time of
¢2^ ot~@ec€ian ^950 033 nf-tho 1 evi^3
qtairod under
that davisioii,

}lly orienteda4tense ar shild-viot nt orient^t ofPense
;hnll rea^uire the i?ffcndez to<submittn a;I3A specinis

visedCode:

Page'7

a sexually aciented o ffense or a child-vietim ariented offense comrnitted on
;;inelude in the sentence asummary of the off^en.der"s dutics imposed uodbr

295 .06 of tbe vised.C;.oge.andttte duration of the dnties. The,ju.dgt

ed of orplez
tencing cour

s`olation of ectiMj 23: gf the Rev^5-ed Code

(2) Whet

aer is bentgsenrancee rora se
ar after lanuary, 1, 19971 the-jt
uottt to ses-ljqit 29UL9,7 of tihe

rpt

gnilt5 Eo an
g?

unit doses af the controlled sttbsean
faottsra-applicable to the feloiry cate

volved

hadbeen cotnnYitted and had involvod an anio
the riext tower range of controlled substance a

(SC) rls used in. ttuS section; "druga.busei

ofthose duties and ofthel'r duration. lf required under diuision
udge s h a l l p e c f o r t n the duties s } s o c i f i d d i n that s e 6 t i o n , or, if i'e-

Sgyised G de, tha jndga sball perform the dttties speci.kied iii

3ltytoa
t consid
d o4'ttre

t0 OQ]nntn ans

ors applictbic
icable to th

ân relafi3on to an offonder wlro is convicted ofor pleads
;e i'ur tvhich tltepcnalty is determined by the amoimt or number
thedrug abuse oftense, the sehtenn3n$ court shall consider the
Tu,-abuse offense aitemptea woald be if'that drtsg abuse oftansc
or number of unit doses ofthe c6ntro]lett snbstancekhat is witliiin
#ntsthan was irivolved in tbe attempt

(L) At ttte time afsenteneing an offender for any soxuall
fendeilchilx3-viqt•Em offendegretative to that ofFense atut i

ningas its,,otiott 2925 .01

ated omn,ae, if the oft`endef is a tier tt

coutt rtlay requne ihat tlae ofPettdcr be monitored b}> sneans of a g
morutoring, the cost of monitoring shall be borne bythe offender,
sltall be paid by tbe crime victims reparations ftind

CRF'-T7tT(6)

2{11Q. $ 58. eff. 9-17
2tlOb ^81, eff_

413 cfP 4 29-{15: 2009 16
3JA3 202 s ^1-tid.2

;r dttes not serveu p1$Dn 4et'An orjan term; u

bal posititsiting devitc:tf the couktrequire,s
7ftbe offeiiaer is indigenf, tlre costdf cosnpl'iauce

4-7-09:2d08S1B_efF 9 tl-(t8:2007S7
006 H46I. eI1-q-4^-07 2N6

®- 4:iJk;ZOan 11s^^b
IdBS eff. ^ 2Q F132`7. e

c9R.:^ n.fiF ?1^-itt:^ }9{39 S 2'2:: etla 5-17-0(}: 999
98:1998 13 - 1 ' . 1 3 ; I I31: 3-1 7-98;

3-2^-9t^ 1,99

t-2 7 2tYO6 1395 sft: $-3.06i ^
iS: 6"3. eff. 3-1-ft 2003 >S9, 1. e$

LO 6 eff.lil-TZ-3,6 1946S269 eff7•t-96:t99Gli Ad S eff9•g-96;1 95b

^z^ 20
cff-- 2
199G };

ulF 7-1-rJdl

Current througlh 20 ,10 Pile 54 ofthe 128th GA (2409-201(T), ap5+.by 10/20/10 and filed with tlte Seeretary of State
by 1p120110:

0 2010 Thomson Reuters.No Claim, to C}tig.1.3
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WestGawv
R.C,§ 294115

Baldzvin"s fl2uo Kcvised Code Anucrtati+d
Title XX1X. Clatncs-•Proccdntd

N-C1,7_ a^ce„r:24fi3I Ifldictinerit
!q,yleadi;zi^, Averraeaits, and Alie

-+'1941:25 Multilslc counts

(A)Whore tire same ccantlueGhy defendnnt can be`coristruad to eonsiitttte trso or enore allietl ot'Fenscs afsimilar im-
p trC, tho indicfradut tsr utforaiation may avsrtain cowtts for all si.tch oii'enses, bni Ehc defoii lant may b6>wnvtctcdof
oii[y one:

Eeatidani's ciinflct
of3ensoal':i

CRPDT'}'(S)

(E972 FI 511, e€t: 1-1-74)

i:urrefltthrouglf2010 Filz 54afthe t2$th^',A (200"0 1,0), apv. by IGr2plloaiid tilad witls tlte,Socretary ofState
by 1,0120110,
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P
Bafdwin's OhitirRcvisad Gcrde Annitta

'PitleX.XL?C. Grimes--Pioeedxfre fRefa;Rc tCnnas'
N 6a te^r 29.X,. AppeaLs, Other Aost^oanv

'Cd Sizpreme Conrt
w 29;3.08 Appettls hased o

(A) In addition to any other rigttt to appeat and excep$ as pa
aonvicted of or, pkeads gailty to'a Yelony may appeul as a m
onetxf the follawing grounds;

(i )-t ile Serllence.^qnsls

tioh 2929.14 or M
of seetton 292p.1 & of tti
CJaaptar 2925, or any ot
lezxnng cit^unistances:

`l?be sentenee was imposed for-+

(b) The sentonce was izttposed for tw
maximunt prison tetm for the offenst

;ction, a
ed upnit

1YtlD

danti

fox the ot'E'ense by division (A) or soe-
impased putsitaart tu tt'iYision N'kf'a (bl
eqaired fAr the offense pursnant to
keised tlte sepitence under one of:the #'n1-

f^} Tbe seittenee cmtsisted a£pr inCkudecl a prison term, the offense for x+hieYa it zvas imposcd is a fetany of the
four#h or 6fth ddgrae or is afetony dnta aflmae that is a viaiatiqts of aprovistnrr of Cltapter 2925. of t#re Revised
G<rde and tbat is speti#Sed as being sub,jecY to division of ri^9^9.13 of the Revfsed Code far purposes o#
s^tonait7g,.atkt3he cot#rt diflYacsf specify4t senteneidg26atit Pau7ad'one pr more faetxrrs specificdln d[vTsioras

I €a f i} of sao^t^22^9.t3 afthe ^vCsed €7n^a i n apply tolative to zhe defendaatt: TFt#ie courtspecifies 61341t^(;)La
fottnd oue or more oftltose #'actors to apply relative ttt the d8fe,txdant, the defendutst is Yio2 cntitled underfihis clivisi
tnH72nea1 as ann8tter aT rtHittime SentenC4 nrillUBCUuGtOri tnY OttettcYCr:

(3) T[te,p4rson was eonvictO of or p[eaitect gu.ilty taa violent sex off"esi;
natpping.affense„4vas adjutGcatod a se;etqa7ly v[olent prod
toAiv'sion AX3Lo"secio'W1.03o-f ftRoim de

mong the rang
ide, assatilt, o:

. ^ ^

(4) '1Tie SCnteri

m

(5) The sentence consisi
tio&M'^:..14 ofiha h.eX

td=
ibi

cBiiin
and7

in di5!isianfDj otitk
rigixt the sentenee imp

i»i

t of"ttse R.'evlsed Cade. As
sex of'tense" itave the satne tne

ated homieid'e, assauit, ar kid-
s, and was seritenced pttrauant

the inr7efinite-term:- irnposed pnr-
avai table frrr th® dfFense frani
this divisiau, "dessgnated hrrrrii-

ied a seictially vtiYlent pred:etttr" ti
adjiidicated a sa:etially v3otentpredati5r'

of an additional prisott ter
i i^^.ode:

;n Y'

n

n
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R.C. § 295148

The sentence ecrosisted of a
r;2929.1'4 ofthe IE.eyi SacE Ci

dditisinal prison teGZn of ten years imposedptu;sitt

additionCo any otlte.r riglrt to a
, a city director of law, viNatSe
neral, if one of those persons prosecuted

imilar ehlef la
n dh Leion(CS) of lltis 5
officer of a nnuuslpal
( as a naatter of riaht a

Iant who is convicted af or pleads ;gsilt.y to, a iblauy or, iu the eirtutristqric
ution the modification of a sentence'tmposed upon such a defendant, on tr.

sentence did not::i

(2)'i`be senli

presumption favoring a prison
Chapter2925. o.ftlii~ Ttevlsod ,

292920 of the 1: eofs

(00) ln add z̀tianto the r[ght to appeeal a senteace.g€vzted un.dertziivi'sion (A), sw
a;,v€etesl nt`nr nferafs etuiEtv to a felttnv ma.v, seekleave to airtiea

basis thatthe soniencin8judge basiutpt+sed ooosecu#ive sentences unde
the Revised Code and ihat the consecntive, scntences exceed the marsimum prison tuW

Page 2

prosecuting {it-
ioii; or tlre attor-
imposed upnn a

vlsion (S)(3) of
ounds:

nte[IeC tbat'44

that ecfion forChe tctost seriuo saffenseofwlrich tbe:defendaqtNvas convictet3. L)pon-t14
this divlsion, the onure of' appeals tna.y granc lea.ve to appea] ftsenteace if ttie ristttc det
incl'uded as fi3tebasis oftlte ntotion is true:

edfora

a defend:utt who
efendairt onte

ssc'on 921&4 9-f
by division (A) of

onder

{2) 6, defendfa#t?nay .st;elc teave to appeal an addi&ianal sentenaci.tnposed upon tt e defeni#ant pursuartt to divisic
{,l}`j(2}ffl oi ^b}-ilf u*@c4FS}tY292'J l# Qt tl1.0 fCify7sed C;bde 12 the at5tl tttonin selltCnte ]s tor a4eTnlne prison C£rnt TnaL is

longer than fveyeats:

{r3)(1) A srantenEe impased upon a det'oiaidanY' is not su.bject to revicw under tthis secti,
by law, bas been recommended jointly by the defendant and the prosecution In the case, a
tencin^ judge.

(ir) Excaptas pr4vided in disision (C)(2) of thrs sec#[on, a sentettpe unpasea atpon a ctptonetant is not attn}ecc to rtr
viaiv undSr ftnssection ifthe sentence is imposed pursuanC to di+daion &ofsepiic1_292 11 ot the Revised
Cado. Except as oAterwise plnvitlett in tbis d"aVisiom, a defondasat retains all ri^tstp appeal as prpvidcti under this
cltupter or atty other pruvision of the Revised Code. A defendant t as the riglii to appeal under this e3fapter or any
other provision of lhe R,eviaed Gode the coark's applicntiott of ^ivisinn (L7}f2^7 e} of seotion h929. l4 af the Itavlsed
Cpde-

ntraary

sed for aagravated anurder eiraa

(L) .A defendant, prosec
an iippeal of.a senkence ureil

atto
dtis

ney, cat}

Rulcs of AnpelCate Priscduce proov.
specihed in tt7aetatle shall not commefti
fion-in question.A senience.appeal und
othet appeal is fted, the courr afmppex3 the pai

seiitenae modifica-
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on tcrm desp'i
iaa 2929.?3

aitt to sect3eiiis 2 ?9: 2'

ctor of law, villagc solicieor, or chief muai"scipal legal afficer sfia1
:a uvrt af appeals wsthin rlie tfzue linmits sper+#ied iit Me 4f133 of tla
klteappeal is pursuant to divJs4oa (B)(3) i



R.C. § 2953.08

(F) Qn the appeal of a setttence under tlri
appticable:

ectitrn, I o13erevtieuaedstall include a Inwing, as

atorlve, psyshlatt`tc, or otiSex ntvesngative report thatwas suhmitteed to the cflsirt tn wrttua ; etetorek
ence was zmposea. »n appenate cotmt utat revn;sts a presenzeuee tnvcsrigauou reportpreparea pursuanc co
irttn 2 4'kM tar 29fi L it3 o€tlte R.ovised Code or Cr3mtuai ltule 32.2 in cmrttectiou witli theapueal ofa saitei
er this sectiou slrall comlZly with div'rsion {Dl(3ofsectian 2453,03 of the Revised Code whoa the:appellatt~
it is not using the presentence invesfiiga.tion repoii, and the appellate court"s use al` apresentence irrvesti ;ati<
txk o€ that nattare in conttection wiih the apped ofa sententc under httis scetion does ttotatTecrthe os1terw-isa
nCEilcharecterofthecotttentsofth9treportasdesctibedin ''uisionIj t:: ofsestion.2n3[of"tt+eRey'e
k sntt does tiot cause that repartao become a puhlic reoord, as defineti hrseotion 149:43 of the Rgv'ssed Cod

UbC u4

(2)"fhe tris Vhich tli tV

(3) r1.ny orel orwr9tten statements made to or by #fie court a
posed',

(4) Any wrztten findings that tho
pursuant to a judicial release und

make iroo
ioti 2729:21

the ntoziit3saioa

(t")(I) 1€the senienaingeourt was required to mnke the findings iequired by division (DApr^i3I fsec '0 2929_I3
d yissnn iT31(2Xd) or ^sectitzn 3929.14, or diGtsion {t) nf seotian ^#24,2D-o€ tha R^vised C ode relat'ive to the
imposition or miidilication of the sentenee, and if the scntencing court fu(led to stat'e the:t•••equired flndings on thU
raexird, the cour€ hearing an appeal unz[erdivision (A), (B), or (C) o€ this sectaon sttatl rexnand the case to tha seta-
tenci'ng eourt and instruct the sentenGi3Sg court Yo stato, on the recotd, tbe regttired rindings,

appeal under division(A), (B), or (C) ofthis sectPonshall review tlie recordainclud°tt

t1._jndgmerrt or final order 9

Thc appePhtte cotnt may 4nerease, reduce, or ;
vacate the sentdnce and rritriand the matter to
for review is notwhether the santencang court ;

ed by this division iFia elesrly and soiivincingly

n, The appellate cou
onrt may take any torrau

{a}'f'hat tN.erecord doesno6 suppart thesetttencing entvCs findiciUs nndet divisi.on a tsriD} oPsection 2924.13
diviszon 1J 2 a orLEJMof'sece[29^1^L,ord^'t.son^_fsectnn?929'.2baFtheReuisedCn ado ^vhicheve

pveme caurt

tedtrectorofbudnat and managernenf or a repaesenCativc ottbe o€Fce ofbudgot air.d rnarsagement es 9 na Y
iber of the house of representatives apppinted by the speaker of the honse orrepresentatives, one nrember slialt

d 9 d6

lySng the'senfence or tuodificatzon,$iven by the seatenoing court

ebyes
iber shall be the chief iustice of die supreme oonrt or a

neing 3tearing at which the se

ntenee that is appealed tnider ehis s

i leave o€cttutt, tathe stt -

;e, one metnber sha11 be a member of zize senate appointed try thC pras€dent of the senate, one tiiensber shatl Yat: z

the director, one member sliall be a judge of a court ofappeals, court ofaantmon gieas; suumctpal.cow'€, or county

Thomson Rcutors. No Glainito f}rig. LT5.Gov. Cx/oeks.
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R.C.'§ 2953:O8

coiwt appointed by the chiefjustiee of the supremecoure oate member shall lie the state public d^
sencative ofthe tsffice ofthestate public defender designated by te sG`tte public defender,one m+
prosecuting attorney appointed by the Ohio proseFuting.attorneysassoc.lation, and on.e momber sl
eo.mmcssioner appointed by the county eommissioners association o€'qhio.7'1o more thanthree o
members oF'the coxnm4ttee ntay be momk+ers of the sanae politicalparty,

'1'hcl,rresident nf-ihe senate;the speaicertsf ttm ltouse of representai.ives, #hecliief justicet f the supr
F?hio proscoufitig attorueys associat€onand the eoutirty commissioners association of Ohio shall maket
appointments tirthe committee of the appointed metix.bcrs no later than ninetydays aHer fuly 1, 1956. {?f

Yaga 4

tial appointmeiits to the commhtee, the #nombers appointed by tlie speaker of t1 e houuse of representatives and the
EJ1xio proseoutiug attorneys:assoefauonslaall serve aterni ending twvo years a€ter ]vty 1, 1946, the meniber appointed
by the chief justlee of the sugremr; caurt'shalS serve a term andidp tltrw years after luly i, €946, and'dre members
appninted by the presiderrt of the aenaEe and the eounty commisaioners association of C53uo shall se-rve terms ending
fonryears.after Tu1y 1, 1496: Theteufter, terms of o€6ce ofthe appointed fnenibera sliaitbe for €our years, with earh
terni and'uxg on lIie sakno day orthe saene.month as did the tenn tliat it sueceeils. Members may be rezippointed. i a-

attall be iilled in the same manner provided for orig3nal appointtnents, A membei^ appointed to ftlE a vaCanty
' 'g pcsor to the expiration of the Wrnx for whjs}s thatinem5€r s predecessor was appoimed sha11 hold o7t7ceas.

the expiratt^
has e2apsezl

for tite remamder ofthe prcdccessor s term. An appomted momber sha11 continue in offiae aabsedaent to,
'

ho

e sapreme court; ene
ber of th.e GommiiYee, that petson
as ettie.fjuskice, director oflhe ll

tl that tnember s suecessor talces of{9ce or until a pernodof sixty days

rectorst

Gl'ttefjusflceY>t tFie SupC!
budget and rnsritgetnent designates a.r
or tl$e state pizbkic defoir.der i3esignates a tept
ber, thopersou so designated shall s®tve as a t
d'esignatzonholds ofEice as eliiefjtusfaoe, ilirect
until that officia.lrevolts the designatioii.

tttveol;td
nta.tive o:
^tnboroP
r oftlie tt

budgetand managem;ent, cn thest&te public di-a-
sf ofEce as a promber shidi coaxtinue fttr as lorag as

of tiudget and ieranagement^ or state prtblic defender; If
ive of the court to serve as aanem.ber, the dirzctor o1r

The chieCjustiCe ofthe snpreme court or the represr.aika
scrue as clasirperson of the eommitteo. Thc coinlxiittee shall

budget anr3 m.anngensent to servve ag a metaber,
of the stale pub]ie defander to serve as a mern-

...forais Iong as the oflSeral who
dget and management; or state puixlic defender ar

have been appointed and shatl organize as nece.s,sary. Thereafter, the ci
months or more ofFen upon the call of the cltairpersor4 or tho wriCtksn reqi

d by the cliief jtisti

thet porittnitkee slrall not meetunless moneys have beon appropriated to the jadiciary budget a
prctne court specifically for tlle purpose pf providing iinancial assistance Yo eouuties und;~r di
seebibn and the moneys so nppropriated then are available for thaEpurpose.

Themembers ofthe cummittee sha€I servewithouteornpensatioti; but, ifmoneys havel

inteel members
ev

bers; provided that
istered by the su-

(2)'of tlifs

ciarp budget adrn.inistered by the supreme court apecif€cal[y for thepurpose of providing financial as&islaoc
counties under divisuxn (1)(2) of this section, each metnber sltall be reimbursed out ofthermoneys so ysppropriafed
n1aTSnCn are&1ra11anle Corac4uin aC1AA14iJ^s+dlyC.S.11C{iNr„Y 11t4tUfGUIAI tt4G kIOLLkY3ltIUli4GVAV

tCC iixenxbeT:

periotiically shall provide to the felony sentelice appeal cos€ nverslA{tk
rsuantto 'uisian (A^^ af secxion € R I.25 of the 1Levised ( ode, Cipoir

receipC ofthe data Fi otn the state criminal senfiencing comtraissiorb the felony sentence appea2 cost over,sPght commit-
tae psriodica[ly shall seview the data;,determine whetherony money has beenappropriaeesT to:the judiCiary btai4ot
adtttinistored by the supreme court.specificully for the purpose of providing sthte financial assistanoe tn count'tes in
accordance with this divisian for the iuerease in expenses the coui ties experienccas a result of the feinuy sente4et

'hon4son Reuters. No Clailn to 9rig. lJS C r̀ov. CI,
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R.G. § 2153:0

apppa1 provisions set forth nx fhis sec#on or as a result aP a pastgom
A)2 afseeeton.2953.21 afthe Re >iseACoLgur,anappeal of s jndgrte

any moncy has fiieen so uppropriated, dgtelttline ttle iotaT aptSttsnt'tiF tptu3uys
ca71y for thak p trpnse and ttat then are awaifable for that.purposor and develop a Fecouip

Page 5

I`resg brought under divisi
ding; zf it detern:tsnes that

so appt•¢priateCl spos

ing tliose tnoncys to the couti{Ses. Tbe cerrnrmittee sluWl send a capy of iks reconu.nendatitin t
d tnethod pftlistrihut-

rerne court.
LFpqn reecipt of the' committee's rurornxitiettalatiott, tlie suprenic cotrrt shali distribu#eto tiie eonnt2es
recotn.mexzdaticnt, tbe moneys that lxave beett so appropriated specifically for the purpose of prowidi

istanee to caunties under this divis"son and thut then are availalile for tliat purpose.

TEiTT(S)

, 2004 T-[ 473 eff 4-29,
.ff -1 p 1 p-Ui}: 1999 S.Itt7. c.tT: 3 23wt10;
I99L3 2 A7nu6'l..

sed, r

197199619SG E[ 18t1 e.f't. I9pfi S 25. et1? 7-I •9b'.

{1ttroat• tlarougfi;2i71fl Fite 54 of3he 328fhtâ.A (2009-2t} I Q), apv. by 11
by 3pJ2411Da

0241 ff Thomsoi4 Keuters

END QT' D(7CtiTYLU'lslT
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