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SUMMARY OF ARGUMENT
The 1ssue.presented in th1s case. addresses the ab111ty of a court of appe.als to preyent the
: '_ commission. of a structural tr1al .error before a tnal has begun May an appellate eourt viaan
3 “ 1nter1ocutory appeal lstop the tnal court from pers1st1ng in‘an erroneous d1squahﬁcat10n of |
' coun_sel t-ha_t‘d_ooms the- Va11d1ty of the upcommg trial, or -.rnust the:_appel.late.cou_rt rem-a1n_ a
- ' bystander.who simply Wa;its untl‘l after the damage is done to'rev.erse the oonvlotion9 .
Allowmg 1nterlocutory appeals under these 01reumstances 1s perrnltted by R. C
L 2505 02(B)(4) when that statute is analyzed in the same manier employed by ﬂ’llS Court in In re
| A J S, 120 Ohio St 3d 185 2008 Ohlo 5307 The oonclusmn that mterlocutory appeals are |
' -.p_erm1ssr‘b_le u'nder_R_.C._ 2505 .-02(B) is all the more r'n.andated when R.C. 2505.02(B)(_4)_ is -
| 'interprete'd _in'paﬁ 'mate_ria yv-ith R.C.‘_2-90_'1 04, which _States'that “seotions of the Revised Code
'. providing for crimirlal procedure-.shall be construed so as to effect the fair, .im.p_arti.al, speedy, and
sure administration of justiee :’71. - | |
I th1s case, the Elghth District Comt of Appeals was addressmg a pretrral 1nterlocutory,
o _ appeal from the tnal court 'S revocatlon of the defendant s bond and from the trial court’s sua
_ _sponte dlsquahﬁcatmn of the defendant’s attorney The court of appeals reversed the bond
‘ .revocatlon but. belleved Itself povrerless to’ dlsturb the dlsquallﬁca‘non of counsel beeause thls
| Court in State ex rel Keenan V. Calabrese (1994), 69 01’110 St 3d 176, held that the pretnal
' d1squahﬁcat1on of counsel ina cnrnmal case is not a ﬁnal appealable order under an earlier
| versron of R. C. 2505 02 The s1gn1ﬁcant aspect of State exrel. Keenan 1n th1s appeal is

- Keenan s determmatlon that a ernmnal defendant Whose eounsel was dlsquallﬁed had an

iy '_adequ_ate remedy via a_ p_ost-_'conthlon appeal.

© LR.C. 2901.04(B).



| The E1ghth Dlstrlct in 1ts unanlmous opmlon below stated that it Was partlcularly
‘._conﬂlcted” by 1ts decrs1on in th1s case: State s Ckamblzss Cuyahoga App No. 91272 2008— 3
.' :.'.Ohl() 5285 (heremaﬁer “Oplmon Below”) at n 7 The Elghth Dlstrlct noted that thrs Court s
' 1994 demsron in Keenan preceded the Umted States Supreme Court smore: recent holdmg in
N Umted States V. Gonzalez-Lopez (2006) 548 U S 140 When Keenan vras declded the denlal of - |
' col_l—nse_l -Was pre,samptzvely pl‘_C_]ll_'dlClal_.' In Gonaalez—Lopez,' th_e Umted -States .'Supreme__ Co'urt-held o
'. that .‘4‘the erroneou's depr.itrat"i.on o_f the rlght _to_'e_ounsel.ﬁ_of ehoi-c_e ‘with 'eon.sequences-that are.
. neeessari.i)r"unquantiﬁable and fndeterrninate 'unquestionabiy qu’alifies' as ..Srracruml erro'r ”
'. Gonzalez-Lopez quotlng Sullzvan V. Lomszana (1993) 508 U.8.275 (emphasrs added) As the
_{Elghth Drstnct noted structural error permeates the entrre conduct ofa tr1a1 SO that the tr1al
cannot rellably sery'e its fun_etl_on asa means for determr_mn_g,r gurlt or rnnocence. ” Op1n1on beloui
at par. 14. Accord, 4rizona " Fuimmahré (1991), 499 US 279, 309; State v. Perry, 101 Ohio
St3d 118, 2004-Ohio-297 at par. 17. |
Because-the-irnproper denial of counsel of choice is a structural error, it differs from the
: normal type of pretrlal ruhngs from whrch defendants donot have a nght to 1rnrned1ate appeal
s A structural error 1s more than merely a-presumptlveiy preJudlclal error where the State still has
 the opportunlty to at/md reversal by demonstratmg that the defendant suffered no actual
.pre:judlee_. .To-th.e c_ont_rary, when.a structural error is eornrnl_tted_, the court of., _appe_al_s' does not | :
E evenengagem an e'rror'— ana1y51s— .it‘:atz_t'omtz:tically reverSesthe.conuietion;' Go__azalez-.Lopez',: at
B By adoptlng the proposmon of law set forth herem ﬂ’L‘lS Court Wlll hold that Chapter 2505 .'
: _ of the Rev1sed Code be mterpreted to permlt pre trral appeals of the demal of counsel As a

' . result th_‘lS Court Wlll ensure that cnmlnal defendants Whose counsel of chorce have been B




~ incorrectly disqualified, as well as courts, prosecutors, witnesses and ctime victims notbe

subjectedto __a,tr‘ial;'that is doonred_'ffom 'th'e.be_ginni_ng to be repeated in the event the d.efen-dant is

o _co"nviéte"d,

For these reasons, and as further dlscussed 1nfra the Prop0s1t1on of Law set forth herem
- -.IS requn'ed by the exprcss language of R C. 2505 02(B) and advances the sound pubhc pohcy
that was 1mphc1t1y recogmzed by the General Assembly in enactmg R. C 2901 04, |
STATEMENT OF THE CASE AND FACTS o
o N _Tﬁal Proce'edmgs '
The tﬁal court.proceedings are summarized in the first five paragraphs of the Opinion
e _..;B'elo_w, -2Qll84().hi0_-52-8 5. F(’)Otnote's found in the Opinion'BeI-oW'have been omitted. :Expl-anatiOns
: and citations to the 're_cord-have been added-by defen‘dants.-appel_lan_ts:in footnotes.
L | 1}'Defendants appellants, Dantae Chambliss, James B'ennett and Travis
. Sanders, appeal the trial court’s judgments removmg their respective counsel,
remandlng them to the county Jall and orderlng them to retain new counsel
{1[ 2} Appellants were mdlcted on several drug'-related offenses and each
_tetained his own attorney. The charges carrled mandatory prison time: All
- three appellants posted the bonds that were set for them, and were released .
. pending trial. Appeltants filed various pretrial motions, including motions to
: compel production of the search warrant affidavit and to unseal it, motions to. -

. ' suppress, and motions to disclose the identity of a conﬁdennal and rehable .
o '=.1nforn1ant These motions have never been ruled on.”

2 Chambhss filed a dlscovery demand two motionsto unseal the afﬁdav1t anda motlon to
: --contlnue trial which set forth as a reason for the continuance that the affidavit rémained sealed. -
. These pleadlngs were filed on September 20, 2007, November 20,2007, Degember 5,2007 and. -

R o Aprﬂ 3,2008 respectlvely See, Chambliss Docket and referenced pleadmgs Bennett filed a- i
o -.drscovery demand a‘motion to unseal the affidavit, and a motion to continue the trial daté which-
.. set forth as a'reason for the continuance that the afﬁdav1t remained sealed. These pleadmgs Were

~ filedon September 28, 2007, December 4, 2007, and Aptil 4, 2008, respectWely See Bennett

o _'..Docket and referenced pleadmgs Sanders filed two motions to unseal the affidavit and a motion -
.+ to-continue the. trial date which set forth as the solé réasorn: for'the’ continuance that the afﬁdav1t L
* - 'remaitied sealed. See Sanders Docket and referenced pleadmgs Followmg counsel’ :

o : Journahzed See orders Journahzed o Apnl 10 2008:

RS dlsquahficatlon orders’ unseahng the affidavit in Chambliss’ and Bennett s cases Were e




B {1{ 3} The record reflects that the State. d1d not want to reveal the 1dent1ty
- of the 1nforrnant in this case and, therefore, was hesitant to permit the search
. warrant afﬁdav1t to be unsealed As aresult of these concerns, the State and -

. appellants reachied a compromise whereby appellaiits would: plead guilty to
“.amended counts of the indictment which did not carry mandatory prison time, ‘the
""1dent1ty of' the informant would not be revealed, and the search watrant would not

" be unsealed As part of the plea agreement, the State agreed to recommend a.
- commimity control sanct1on at sentencmg for Sanders and two year sentences for
_Chambhss and Benriett, : - :

4 The tr1al judge assrgned to the case was unavaﬂable on the day of

“-the plea and the plea was taken by another judge. The plea Journal entryon:’

. behalf of Sanders states that “[t]he state recommends community control -

- sanctlons and should the sentencing court choose to impose a prison term, the

_State has no objection to withdrawal of the pleas.” The plea journal entries on

~ behalf of Chambliss and Bennett state that the “[r]lecommended sentence by the

state.is 2 years|; ] no objection by the state to withdraw the plea should the court
choose to impose a harsher sentence.” On the date set for sentencing, the trial o
court refused to accept the agreement between the State and the defense, and the

' -docket reflects that appellants then orally moved to withdraw their pleas. These

- oral réquests were granted on March 27, 2008 and the court set the matter for trial
on Apnl 8,.2008 at 9: 00 am.* : :

_ {ﬂl S} On Apr11 8, the day set for trial, in addressmg some prehmlnary
~issues, Bennett’s attorney indicated that the search warrant affidavit had not -
yet been ordered unsealed and, as a result, if required to proceed to trial without
‘the necessary information to which he was entitled, he would be ineffective as
‘counsel within the meaning of the Sixth Amendment. In response, the court.
ordered removed all three of appellants’ attorneys, ordered appellants to retain
new counsel within ten days, verbally ordered the appellants’ bonds revoked, by
_ Judgment entry ordered the appellants remanded to the county jail, and refused
* former counsels’ requests to be heard on: the record on behalf of their clients. On
- April 10,2008, counsel for appellants filed a notice of appeal, and a motion to
= stay execution of the court’s judgments pending appeal > :

L See Chambhss Docket February 26 2008; Bennett Docket February 26 2008; Sanders
- Docket February 26, 2008 See also Tr. 14-15, 18 19 22 24. '

i See Charnbhss Docket February 26 2008 and March 27 2008 Bennett Docket February 26, -
2008 and March 27, 2008; Sanders Docket, February 26, 2008 and March 27, 2008. Sce also, Tr:.
©:4-7,21-22; T addition, Chambllss and Bennett had each ﬁled Wntten motlons to- w1thdraw the1r
pleas on ‘March 3, 2008. o

'_ ,--5 Tr 13 18, 2224,




'. Proceedlngs Before the Court of Appeals
The Erghth Dlstrlct orlglnally announced its dec1s1on on July 31 2008 Cuyahoga App
: ._ '.’No 91272 2008 Ohlo 3800 That dec131on ‘was not Journahzed Instead the Court vacated 1ts i
: - _orlglnally announced demsron and Journahzed 1ts dec1s1on 1n the Oplnlon Below on October 9
.2008 .. _ o _

The Op1n10n Below held that the tnal court erred in rernandlng the defendants to Jarl after. -

- the trral court re_] jected the plea agreement However with respect to whether the tr1a1 court erred L

in removmg counsel, the Elghth Dlstrlct relylng on Keenan held that there was no appellate
o ]U.I'lSdICtIOI‘l to consider th1s issue pr10r to-the completlon of the trlal ie., that this ' was not a ﬁnal .
a_p‘pea_lable order.
The Ei ghth.Di-stri_ct went on to “acknowledge that [it is]. signiﬁ_cantly troubled” by the
- fact that, in this case, the State’-s only response has been to argue that t_he disqualiﬁ_cation -o_f o
counsel is not a final appealable order — the State has never tried to defend the proptiety of the
trial court’s sua sponte 'disquali‘ﬁcat_ion of the defendants’ counseél of choice.
By assertin_g that-this is not_a “final appealable or:der,”. the State is leftin a
~ position where, should they obtain a conviction at trial, said conviction wouid be -
subject to automatlc reversal Likewise, appellants could not poss1b1y sustaina
. loss— they either “win” the case, or it is reversed: We can conceive of no greater -
- waste of couit tine and resources; not to mention the eost to appellants of having
- to pay two sets of retained attorneys for perhaps two trials. And, in light of the
“structural” nature of the error, quare whether anythlng that transpired-ina first

- trial could'be. used by the State against appellants in a second trlal 1nclud1ng the
: testlmony of appellants should they elect to testlfy

ks

Reluctantly, we ﬁnd that pursuant to Kennan, supra the error alleged by the
order d1rect1ng the unrlateral temoval of appellants’ retained counsel is not a final
- and: appealable order -and accordlngly, appeal upon that issue is dlsmlssed

Oplmon below at pars 15 18



| A tlmely \aﬁﬁéarwaé- ﬁl-ed w1th ‘.th'is_ Cour_t_',.:along w1th a?hlemo_raiidurn m support of .
. JunsdICtIOn TheState rvaiyed'_iﬁt.sf'ho'spohse;' ”l“his Court accepted for revrewthe srﬁglé.pr-(j'positlon o

_ oflawsetforthbelow o : . ;. : . _

This within joint merits brief for all defendants-appollants now follows

| ,.P:mpo:.siiion .of L'anHJII: | |

_ The demal of counsel of choice pnor to trial is a final appealable order whlch
Ca court of appeals has Jurlsdlctlon to revrew ‘and afﬁrm, modlfy or reverse :

The wrongful demal ofa crlmmal defendant s counsel of chorce 1s among the most
:'serlous eITorS a- trlal court can commlt In Umted States V. Gonzalez—Lopez (2006) 548 U.8. 140
o the Umted States Supreme Court recogmzed that the rlght to'be represented by counsel of one’s
" choice:
. ["C]o'm'rrlands,.not that a trial be fair, but that -a particular guarantee of faimess_lbe !
provided--to wit, that the accused be defended by the counsel he believes to be -
- best. "The Constitution guarantees a fair trial through the Due Process Clauses,
“but it defines the basic elements of a fair trial largely through the several -
'_prov1srons of the Sixth Amendment, including the Counsel Clause." Strickland,
SUpra, at 684- 6835. In sum, the rlght at stake here is the right to counsel of chorce, o
~not the right to a fair trial; and that right was violated because the aepnvatlon of
counsel was erroneous. No additional showmg of pre]udlce is requrred to make
the vrolatlon complete ' :
C1dat ‘(i't_a_lics_in_-original).
K Gonza-le'z-'lﬂopez‘uvent on to address the'federal go.\'fernrn'ent’s--coritention that the -
' 'erroneous deprrvatron of counsel could be subJ ect to a harmless error analysrs In
.rejectlng that p0531b111ty, the Court held that the denral of counsel of one’s ch01ce is a
__;structural‘ error.
[W]e must con51der Whether th1s etror is Sub] ect to review for harmlessness In

Arizong v. Fulmmante, 499 U.S. 279-(1991), we divided const1tut10na1 errors into
two classes The ﬁrst we called "tr1a1 error,"” because the errors “occurred durmg '




B presentatlon of the case to the j Jury * and their effect may "be quantltatrvely _
. assessed in the context of other evidence presented in order to determine whether
- ':[they were] harmless beyond a reasonable doubt." Id., at 307-308 (internal

) quotation marks omitted). These include "most constltutronal errors." Id., at 306
o The second class-of constitutional error we called "structural defects." These T
"defy analys.1s by 'harmless-error’ ‘standards" because they " affec[t] the framework' :
*_within which the trial proceeds " and are not "simply an error in the trial process
itsélf." Id., at 309- 310.* See also Neder v. United States, 527 U.S. 1, 7-9° (1999).
_ }Such errors include the denlal of counsel, see Gideon v. Wamwrzght 372 U.s.
335 (1963) the denial of the right of self—representatlon see McKaskle v.
'Wzggms 465.U.S. 168, 177-78, n. 8 (1984), the denial of the right to pubhc trial,

. see Waller v. Georgia, 467 U.S. 39, 49, n, 9(1984), and the denial of therightto |
o .tnal by jury by the giving of a defective reasonable-doubt 1nstruct10n see Sullivan

A Louzszana 508 U.S.275 {1993). ' -

We have little trouble concludlng that erroneous depnvahon of the rrght to
cou:nsel of choice, "with consequences that are necessarily unquantlﬁable and
- mdeterrmnate unquestionably qualifies as 'structural error.' " Id., at 282. leferent _
- .attorneys will pursue different strategies with regard to investigation and '
-_dlscovery, development. of the theory of defense, selection of the jury,

o presentation of the witnesses, and style of witness examination and jury argument.
And the choice of attorney will affect whether and on what terms the defendant
cooperdtes with the prosécution, plea bargains, or decides instead to go totrial. In’

- light of these myriad aspects of representatiori,. the eITONneous demal of coynsel

. bears directly on the "framework within which the trial proceeds,” Fulminante,
_supra,-at 310--or indeed on whether it proceeds at all. It is impossible to kriow -
‘what different choices the rejected counsel would have made, and then to quantlfy.

" the impact of those different choices on the outcome of the proceedlngs Many
counseled demswns, including those involving plea bargains and cooperation with
~ thie government, do not even concern the conduct of the trial at all. Harmiess-error
analyms in such'a context would be a speculative i inquiry into, what might have
- oceurred in an alternate universe

._ _'Id (1ta110s a;nd bracketed material in ori gmal)
| Wlth th1s federal const1tutrona1 background this Court. should analyze the Proposmon of
Law in hght of R. C 2505 02(B) s provisions regardmg final appealable orders
1L o S.tatutory.An-alys1s Under R.C. 2505;02(13)
The trlal Judge s dlsquahﬁcatron of Appellants counsel rs a ﬁnal appealable order under
Chapter 2505 of. the Rev1sed Code. R.C. 2505 02(B) sets forth the types of orders that are ﬁnal

' -‘:"}appeal-abl-e or.d_ers, 1e. ord'_ers that can be reviewed on_dlrect appeal to a court"of 'appeals_.'. R




S Subsectlon(B)(4), whtchwas not in existence when Keé_hqn_fwas decid_ed, -_ pertams to thetypeof B
c1rcumstance presentedherem, 4wﬁh_er;_e a ;tf;i,aI..court has den-ied __a'crirninai_ d'efen'dant. ,t_h:e.-ri-ghtﬂto be
: 'fépréS’eﬁted'-by-‘counsel- -.of’:ehoiee‘-ﬁf

(B) An order is a ﬁnal order that may be rewewed afﬁrmed modlﬁed or o
~reversed, w1th or Wlthout retrlal when itis one of the followmg -

T

' .(4) An order that grants or denles a provmonal remedy and to, Wthh both
. of the followmg apply o .

; -(a) The order in effect determmes the action’ w1th respect to the prowsmnal B
.. remedy and prevents’ a judgment in the aetion in favor of the appeahng '
. party with respect to the prowsronal remedy

o (b) The appealing party would not be afforded a meanmgful or effectlve
remedy by an. appeal followmg final Judgrnent as to all proceedmgs
issues, clalms and parties in the action.

In In re AJ S 1-20 Ohio .S-t.3d 185,. 2-008-_0hi0-53_07 this -Court ‘examined
e subsectlon B(4)

' Thus, R.C. 2505 02(B)(4) sets forth a three—pronged test for detenmnmg
_whether a de01s1on granting or denying a provisional remedy is a final
order State V. Muncze (2001), 91 Ohlo St.3d 440 446, 746 N.E. 2d 1092

~ The first prong of” th1s test asks Whether the proceedmg isa
prov151ona1 remedy _ S :
. oKk : -
The second and third prongs of the test for a ﬁnal and appealable
order examine whether the order determmes the action and prevents a
- judgment jn favor of the appeahng party with respect to the pr0v131ona1
remedy and whether the appealing party would have a- mearnngful or -
effectlve remedy followmg a final Judgment in the case -

i In Keenan thls Court focused on subscctlon (B)(2) in determunng that the den1a1 of counsel of |
o .ch01ce was hot a ﬁnal appealable order because it was not made in a speclal proceedlng -
- However, Keenan also concluded that Keenan possessed an adequate remedy atlaw to appeal the
= .-_.dlsquahﬁcatlon of his choice of counsel: This latter aspect of Keenan is atissue in this case' -
. because; if the defendants have an adequate remedy at law, they cannot take 1nterlocutory '
g appeals pursuant to subsectlon 03)(4) either. See 1nﬁ'a .




' -_.:"::Id at pars 18 19 24
In re A J S apphed thrs trlpartlte ontena and concluded that in a mandatory Juvemle
; brndover proceedrn-g, a J_uy;ernle co_urt: _order denymg the State S motion for- a bmdover Was- ﬁnal
e and ai:ip‘éeil-abl-g. Applylng these same criteria'in-the- instant .ca‘-se should also eause"this'Court -.to. e
e hold that the trlal court s order denymg defendants therr respectlve counsel of ‘ch01ce 18 ﬁnal and.-
'. appealable | | -
A, | The Flrst Crlterlon The Chorce of .Counsel isa Prov1s10nal Remedy
The ﬁrst requlrement of subsectron (B)(4) is that the tr1al court’s proceedmg must have
: addressed a prowsronal remedy Accord Inre A IS at par. 19 A prov1s1onal remedy isa
| proceedlng anc1llary to an act1on "R, C 2505 OZ(A)(3) | o
“While R.C. 2505 02does not deﬁne an0111ary,” this court has. held that
“‘fa]n ancillary proceeding i is one that is attendant upon or aids another
proceeding.” ¥ Muncie, 91 Ohio St.3d at 449, 746 N.E.2d 1092, quoting
Bishop v. Dresser Industries (1999), 134 Ohio App.3d 321, 324 730
- N.E.2d 1079 :
.'In reA JS atpar 20, |
Applymg these deﬁnrtlons of “provrsronal remedy and ‘:‘anc'illary,” it is.apparent th-at a
) _rulmg denylng a defendant h1s or her counsel of ch01ce isa prov1sronal remedy because the

" _' ch01ce of counsel 1s attendant upon and ards the trial process 1n the underlymg crrmrnal case.

| See Sz‘ate Vi Saadey (June 30, 2000) Columblana App No 99 CO 49 2000 WL 1114519

C .'__unreported (“a ruhng ona motlon- to drsqual—rfy counsel m-a-crlmmal case 18 ancrll__ary-t__o. the main

o actron and thus quahﬁes asa prov131onal remedy under R.C. 2505 02(A)(3)”)

s B g The Second Crlterlon The Trlal Court’s Demal of Counsel of Chmce'
' Has Determmed the Prowsmnal Remedy :

The second requrrement of R. C 2505 OZ(B)(4) 18 that the ruhng below determlne the .

fproy_rsrona;l:remedy and prevents Ju_dg-ment for the appellant Wlth _r'_e‘spe'c_t_:to th-e p_ro\asronal. -




' remedy Here there can be no questmn that the prov1s10na1 remedy, L e whether appellants wﬂl

: '.: _ :'be represented by the1r counsel of ch01ce, has been determmed ﬁnally and aga:mst the appellants

iUnder the trlal court s ruhng, the appellants must go to tnal represented by attorneys other than

C ‘then‘ attorneys of chcnce or else they must represent themselves See Saadey ( 1t 18 clear when a

eourt-rul_.e‘s:-on -amotl_on fo_r d1squal_1ficat10n‘, the res_ultlng order deter'm.mes the'ac—:t10n__w‘1th r_espeet :

to‘th'e_nl_otion and p'reven-ts judgtnents in- faitor of t‘he. appellant with .respec't to the'motion ).

C.

The Thlrd Crlterlon No Meamngful or. Effectlve Remedy via a Post- |
Conv1ct10n Appeal. :

 The final eriterion concerns Whether defendants have a post-trial appellate remedy that

- can adequately redress the 1nJury they will suffer 'fro_'m a-wrongful disqualification of their

-_ .'eounsel_'.‘-o_f_ choice. It is on:this criterion that this casc turns.

) 'T_here are at least four reasons why a post-conviction appeal is an inadequate substitute

foran irnm'ediate. appeal of the disqualification of counsel of one’s choice: -~

1.

‘Prevailing in a post-conviction appeal does not guarantee that counsel of

choice will be able to make the tactical decisions in-a second tnal that

: would have been ava11able at the ﬁrst tnal

Prevalhng ina post-conv1ct10n appeal reqtnres tne defendant to run the

- gauntlet of trlal twrce

Prevalhng na post—conv1ct1on appeal requires the defendant to defend

. aﬁer a presumptwely prejudicial passage of time;

' "-'Prevallrng on appeal will not shleld the defendant from the llkehhood that

the defendant Wlll endure restramts of hberty dur1n g the appellate process

These concerns are addressed ser1at1m

1 The Defendants’ Optlons ina Re-Trlal May Be Hampered by the '
Tactlcal Declslons of Counsel-By-Default '

3 I'n; Go_ﬁZglezkl'epez, the'Sur-en_le_ :_Co,urt recqgrn-zed .;that dtfferent_ 'atterneys wﬂlmake 8

- different tactical choices in defending a case. 1d., af 150. These differences in trial tactics arca- ~

0



. pr1n01pal r'ea'sloh_- thﬁat the Wror_l-g_fu_lgdenial-;_of counsel of 'chol_ce cannot 'he _:su_bj eet.tola'n 'aﬁaly;i.s' t'Or _'
- prejudlce.: B - | |
| R --“,'Di'ft'ererit .att'orn'éysrvt"ill.pursﬁe differerit atrategles' with rega'rd'to" L
~ investigation and discovery, development of the theory of defense,
- selection of the jury; presentation of the witnesses, and style of witness -
examination and jury argument. And the. choice of attorney will affect _
o “whéther and on'what terms the' defendant cooperates w1th the prosecutlon
'. plea bargams or. dec1des 1nstead to go to. tr1al :
'i_d_. at 130. N
But the taetlcal d_lt‘t'ereh:ees betw__eeri attorne"ys= may c_auae the attorney-of+eholce_to_ha‘v’e to:-_
_pu_raue a _di‘._ffereht_strat_e.g_y on re-trial than would have heje_n employed. initlally-, sOlely 'be_cause
' the ‘_ta'etical decistotis of counsel-hy+default=.made durl_ng the ﬁrs‘t-t'ri'alﬁ lratze-nowflirlﬁted- uf_hat is
| av'ailable at_ the .‘seeorid.trial. Wi.tness .e:xarhi_-nati-onls ﬁlay have to be -modiﬁed in li'ghtof prior |
“ _'te_stirno_ny at the previous tr1al .Th.e defendant-’s decis.i'o.n o testify:or'not toi-_testify-"r_nay be |
affected by the testimdn'y ofa defene-e Witn'ess at the ﬁret trial that counsel?of-ch-o:i_ee heyer
. _W_ould_ _ha_ve call.ed. At the vety least, the State :has heen | giveu a preview of one posai.b'le defen.se
strategy in.the ﬁrst'trial and. can 'noW take ‘.steps '-to hone its preSentation.. |
DeCause the re-trial will not be the same as tne first triai, for reasons that Uonzatez—r,opez
-‘_ acknowledged are unquant1ﬁab1e it follows that a post- tnal appeal does not prov1de and equally o
_.meamngful and effectlve remedy asa pre-trlal appeal of a wrongful drsqualrﬁcauon of eounsel
| 2 Forcmg the Defendants to Run the Gauntlet of Trlal Tw1ce |
' Even though the Umted States Supreme Court 1n Gonzalez-Lopez ‘has guaranteed that a
det'endant w1ll automat1cally recelve anew tr1al if his or her counsel is- wrongly dlsquahﬁed the' -

defendant st1ll suffers the constltutlonal mdigmty of havmg to be trred tw1ce ThlS alone

: sat1sﬁes the thrrd criterion of R C 2505 02(B)(4)




The Double J eopardy Clause of the Unlted States Const1tut10n generally protects the

e ;:-lcrrmmal defendant from havmg to undergo a second tr1al See e g Abney ¥ Umz‘ed Srares -

. '7(1977) 431 U s 651.
. | _Because of thls focus on the of conwcuon the guarantee agalnst
double Jeopardy assures an 1nd1v1dual that, among other things, he will not
‘be forced, with certam exceptlons, to endure the personal stram pubhc
.'-embarrassment and expense of a criminal trial more than once for the
-same offense. It thus protects-interests wholly unrelated to the propnety of '
any subsequent conv1ct1on ' o
I, at6617
*. While a_,ret_riali after a conviction is one of the “certain exceptions” that .i_s not barred by
| the Double J eopardy Clause; the fact remains that a criminal defendant will still be required to
- endure the""‘-pers'onal strain, pu_bli_c- embarrassment, and'e'xpense ofa c_rir_ninal tnal more than _'
~once” if an appeal of the diSqualiﬁcation of counsel of choice is not al_loWed prior-to trial. In that
. these constitutionally-condemned adverse' ;consequenc-'es could be avoided byan .'immediate'
i appeal the optlon of havmg to wait for a post—conv1ct10n appeal is neither a mean1ngfu1” nor an )
Lo effectlve remedy
o This is not to suggest that every'.is‘sue in every criminal case must be subject to an
| int:e'r.lozcutory appea;l. See Part I1]; in-fra. But, in th:at an -erroneous disqualification is a struc'tural -
o etror wh1ch has been consummated as soon as. counsel is dlsquahﬁed an nnmedlate appeal in

A A order to avmd an automatzc re~tr1a1 is practrcal and W111 fully protect the defendant from runn1ng -

- T Itis for this reason that a-defendant in states such as Ohio-who loses a pretrial motionto
dismiss : a prosecutlon on the basis of double Jeopardy has immediate access to relief via a writ of o
_;habeas corpus in federal court -- because the state. has not prowded the defendant the pretrlal
e opportunlty to seek appellate relief prior to running | the gauntlet of tr1al i poss1ble v1olat1on of
... theFifth Amendment See generally, Gully v. Kunzman (C. A 6 1979) 392°F. 2d 283 '
L ~;--(1nterpret1ng analogous Kentucky criminal procedure) e -




o the gauntlet of tr1a1 tw1ce Because of thls the post-conv1ct10n appeal of thls issue 1s a far less '
' . .' efﬁcaclous remedy than the 1mrnedlate appeal

3 Success 111 a Post-Conv:ctlon Appeal Means Re-Trymg a Stale
Case : _

As a practlcal matter .a post convrctlon appeal necessanly causes are- trral to occur more |
- than one’ year aﬂer.the ongmal tr1a1 W1th the passage of tlme also comes constrtutronally— _ N
| _recognrzed .prejudrce to the d'efend-ant. A del'ay yof more - than one .y.e-ar fro‘rn--a--defendant s .havmg
B =been charged unt11 the defendant ] hav1ng been trled is nresumpuVely orejudwral under the .Slxth
Y Amendrnent 'S speedy tnal prov1s1on Doggett v Umted States (1992) 505 U S, 647 When a -
' 3-cr1m1na1 defendant is erroneously forced t0 go to tnal wrth d1fferent counsel 1t will take far more
- - than one year sln:ce _mdlctmen___t before he or _she_ is able to preva_iI m a poSt_-conyiction appeal and
i g .'be're:tﬁed._ | |
| On the ot:h_er.'-hand;. reso_lution- of _the di-squallﬁcation' iSSue via an' lnterIOeutory ap_peal can
-be handled: e_xp_editidusly b‘ecaus_e the record is 'lim_ited;and.there- 1s only 'one_»i_s'su’e o_n appeal.
_U_nhhe apost-conyictlon .apne‘al, wh1ch rnust_ also address any"other er-rors -cornmitted at tri.al, an

'_'interlocutOr-y appeal of the disqualiﬁ'ca‘tion of counsel 'can-be plae’ed-on an acceierated'(ialendar :

o and dec1ded in Very short order Indeed in thls case, counsel were dlsquahﬁed on ApI]l g, 2008 -

- | and the Elghth Drstrlct onglnally announced its demsron on July 31 2008 less than four

- ”months later See State v. C’hambltss et al Cuyahoga App No 91272, 2008 Oth 3800

- _(released but not Journahzed on July 28 2008 Vacated on October 9 2008 by Oplnlon Below) |

y Once.agam b,ecause o-f --the t1me lag. attendant t_o .trymg a cas'e W1th counsel-by—default, ;

- -k followed by a post-conv1ct10n appeal the normal appellate process does. not prov1de a |
).‘mcam.ngﬁll nor. and effectlve rernedy for a cr1m1na1 defendant Whose counsel has been

: _erroneously_idl_squal;lﬁed°. - |




.4 The Defendants May Be Sublected to Addmonal leerty .
Restrlctwns and Public Seorn When Takmg a Post—Trlal :
Appeal B e
Defendants takrng pretr;lal appeals Wlll usually contlnue to b.e subject to the1r pretnal .
.‘condltlons of release On the other hand defendants taklng post trral appeals oftentrmes find |
N th_e_rnse_lves subj ecte'df to rnore re_str__a'lnts_on_the1r'11berty than th_'ey 'confront_ed_ pnor--t‘o tnal. .. |
= Oftentlmes a conyicted '-defendan‘t'is re_q_uired to begi.n._servi:ngl a penod nnmedlatelyupon )
| -senten'cing - part:lcularly in cases .suc’h 'as thefinstant case \yhere a -conviction carr1es lfnandat'ory"
rmprlsonment Even those defendants \yho are able to’ secure an appellate bond Wlll oftentlmes
. "'ﬁnd themselves subJ ected to condltlons of bond beyond those 1mposed prior o tnal such as
more closely monl‘to'red: releas-e, home ,eon_ﬁnelnent, etc. MoreOv_e-r, these ad_d1t10na_l condmons
are combiried with the public humiliation of having be'e_n convicted, which can limit employment -
oppo'rtunities and generally subject the .defendant to public scorn. :
. Once aga;ln the post- tr1al appeal is not as meanmgﬁll or effectlve as an 1nterlocutory
appeal becauss the defendant labors under these more onerous condltlons of release and under
: the cloud ofa conv1ct10n durlng the pendency of the post—trlal appeal
. . Interpretmg R.C. 2505 02(B)(4) in Parl Materla w1th R.C. 2901 04 Reqmres '
: Interlocutory Appeals of the Dlsquahﬁcatlon of Counsel In Order to Effect
the Falr, Effectlve and Speedy Admmlstratlon of Justice. .

Statutes governmg procedure in cr1m1nal cases. should be: construed so as S o' effect '

B -farrness as well as the efﬁclent and speedy adrmnrstratlon of justice R C. 2901 04 (B) These

R C: 2901 04(B) states: “Rules of. crrmlnal procedure and sections of the Revised' Code
: -prov1d1ng for criminal procedure shall be construed s0-as: to effect the falr 1mpart1al speedy, and

o _sure adm1n1strat10n of Justlce




" ‘:cons1derat1ons all wergh in favor of 1nterpret1ng R C 2505 02(B)(4) so as to perm1t 1nterlocutory .
- all’Pe.als of the dlsquahﬁcatlon of counsel of oh01ce D |
o '=The‘ 'adverse-effects on '-erlmmal'“d'efendants' -who'are‘"'forced towalt unt11 :aft’er-'trial to '
- ; appeal the dlsquallﬁcatlon of counsel have already been d1soussed | But the puhhc at larg.e as well -
'as other 1nd1v1duals 1nvolved in the cnmmal Justlllee system .also suffer when falrness and
efﬁ(_nency are. eomp'ro_rn_i_sed beeaus.e defehdants ea‘rinot-irhmediately appeal the -denial of _co_uns__el
of cho:ice. | | o |
A _..Wh'ere'd'e.fendants are denied counsel of ehoice,-they are less 'like_ly to_ have the
_oohﬁdenee_in .ooun.s'eLby-defaul_t to ag:r..ee to plea_d’ guilty When sueh _'a.plea'i's. warranted-. Th1s 1'=s
-=p'artieularly so in light of Gonzdlez;iopez tfvh-i'ch.guarantees a defendant a-nevu tifialz if counsel of
- :cho1ce was wrongﬁllly dlsquallﬁed A defendant who is outraged at hav1ng lost counsel of
' -f_ehorce .1s more likely to go to trial in order to Vlndrcate th1s 1nterest part1cular1y if the defendant ]
‘_:knOWs that aretrial is automatlc if the eOurt of appeals _a_gree's that couns.el Was 1mproper1y
- _d_is_qualiﬁed. Aecordi_ngly, needless tr-ials 'Will. oec'ur._: Moreov.er; 'even_those eases that WOuld.f-_ |
: ‘never_have been resolVed _wi-thout- trial wi.ll .now have two:':til;ials__\.vh:en co_unse_l_' of chole_e has' been
:wrongfully disquahﬁed and reversal 18 automauc :
. . Whlle as the Oplnlon Below reco gmzed the crlmlnal defendant nlay have nothmg to
. : -"'lose n gomg to tr1a1 vrhen eounsel has been wrongfully d1squal1f1ed others w1ll suffer adverse o
E feffects Vlctlms wfll be requlred to go. through the rlgors of trlal twrce Other Wltnesses wﬂl be |
.1r_1c.on\.zen1enc.e_d. In s_'ome -e_ases_, prosecutors_m_ay ._be‘requlr_ed to extend ove’rly-mdu_lgentplea
L '. offers to d‘efen.dants‘ :i..n'.o'rder .to'.a\ro'id these 'cons.eque"noes o |
| Ohv1ously, re-tn.als also. affect the: efﬁcrenC)r of tr1al courts as tvell as appellate cou:rts b

R _.(WhO may now: see two rounds of appeals frorn verdlcts one aﬂer each tnal) The same




o in-efﬁcien-Ciesthat_ arise in civil cases where counsel have been wrongfully restricted"from o
_ p'articipatirig ina eaSei'are'also present in cn'minal cases. Yet, denial of pro' h'ac vice 'statii'S- ina

-cwll case 1s a ﬁnal appealable crder E. g Gucc:one V. Hustler Magazme Ine. (1985) 17 Ohlo

'-",'St3d88

As the Opmlon Below concluded
- We apprehend 1o reason why the selection and retentlon of an attorney ina CIVﬂ
“case is to be more protected (by immediate access to the. appellate process) than -
- the choice and retention of counsel in a criminal case. Espemally in a situation
- - such as we ‘have here, where should there be a convrctlon reversal Would be
' automatlc :
Id., at par, 17 quotmg State V. Payne 114 Oh10 St.3d 502 505 2007- Ohio- 4642
| I.II.-- An Improper Dlsquahﬁcatlon of Counsel Differs from Pretrlal Rulmgs
Denymg Motions to Suppress Tanglble Evrdence, Statements or
Identlficatlons - '

- In analyzing the Proposition_ of Law, the quest_i(jn may be raised as'_to why a trial court’s -
order disqualifying counsel is any different than, for exam'ple,'a pretrial motion d’enying_ a motion_
to suppress the use of e’vidence.ohtained in violation of the Fourth Amendment. The answer lics

in the structural nature of the disqualification of counsel.
" Other const_itutional errors pertain to discrete aspects of a trial. Such errors affect the -

' :'kvalidity cf_'the indi'vidual c'on"vicftions only to the e')'{tent.that- they impact on the evidenc'e
presented 111 support of those conv1ct10ns For example 1llegally obtamed ev1dence that may
'have been relevant to one count will have no bearmg on another count

In contrast, the right to cou_n_sel of ch_o_lce perme_ates the entire pr_oc_eeding':—.'not j’ust the
- evidence presented With.r_espect toa particular count. [t is for this reason that'G:onz_alez-Lopez L
' "\i"iews: ﬁan_e'r-_roneous_-di_Squali_ﬁca__t_i_on of counsel as a-struétural error, 'which can never be harmless |

©ITOT.



:Th'ere isa pra'_ctioal d_istincti:on.'as well hetween a trial :c'ourt’s d:enial- of couns.elo‘f choice .
| and atnalcourt’ 8 _.den?ial'-of a motlon to su].;)ijress evidence...'Unl.iketthe -ulrron-gﬁll deni.al -"or;' oounsel.
i -'of cho1ce Whlch w1ll always result in a new trial under Gonzalez—Lopez not all pretrral ruhngs ‘.- '
- on suppressmn issues requrre a nevlr trlal In some cases, the i 1mproper admlssron of ev1dence _
.ob'tamed in t?ro’laﬁon of the State or federal constl'tut'wn may stlll 'b“e-hannless' beyond a | :
reasonahle doubt and the conthron 1s afﬁrrned In these cases anew tr1a1 1s not requlre.d. See
generally, Chapman V. Cahforma (1967), 386 U.S. 18 22-24 (const1tut10nal errors subJect to
| harmless_ er.ror). In oth-er eases,'the improper adm1_ss1on of evidence is 50 crrtrcal that, once the -
'ev1dence is suppressed a retrial is practlcally. 1mp0351ble for example when a court of appeals’
.holds that the drugs ina drug possessron case should have been suphressed |
| : Accordlngly, _as a r_natter'of both theo‘ryand practice, a tn'al__ co_'ur_t’_s denial of the ri ght to
"couns_el' of ch:oi_e.e, whleh p_errne_ates the entire proceeding and always requires a new trial, is
' l' different-than a'trial court’s denial of pretrial suppr-ession motions.

Iv. In nght of the Above, State ex rel. Keemm v, Calabrese (1994), 69 Ohlo St.3d
' 176, Should Not Be Followed :

In:State ex rel. 'Keenan V. oa_taoresé-( 39 4), 69 Ohio St.3d 176, this Court held that, as a
- matter of law, a writ-of mandamus would not issue to;r.equire a trial court to reinstate a criminal - -

': d'e_fe_ndant’s counsel-o-f,-.choioe..-This Court held that the'w'rit Woul-d not lie because de'fendant

v Keenan possessed an adequate rémedy via post-conv1ct10n appeal to v1nd1cate any wrongful

T --'denlal of h1s counsel of ch01ce The Keenan Court noted that the Wrongful demal of cou:nsel of

o '--oh01ce ‘was presumptwely pre]ud1c1al under then—exrstrng Umted States Supreme Court

- preoedent Thus at the t1me that thls Court demded Keenan the demal of counsel of ch01ce the e |

defen,d__an_t K_een_an co_uld not be assured that"a"wrongful_"demal_ of c_oun‘sel_'wou_l:d_ autornatlcally . A




- result..rin'.a-new trlal " As has -already been" dis:'ctissed' GonealeZ4ﬁ0pez, .has alt.eredi- thlslandscape -

‘ novtf a retnal is. guaranteed in hght of the structural nature of the error | |
Whlle Keenan was decrded before R C 2505 OZ(B)(4) was in exxstence, and thus need

-not be overruled Keenan s recognrtlon that there is an adequate remedy on dlrect appeal When

e counsel is wrongly drsquahﬁed affects the (B)(4) crlterla To the extent that thls aspect of

o Keemm needs to be clarrﬁed or even overruled ‘this Court should do s0:

'-_.'[A]prlor dec1s1on of the Supreme Court may be overruled where (1) the.
~decision was wrongly decided at that time, or changes in circumstances no -

: longer Justlfy continued- adherence to the decision, (2) the decision defies

' practlcal workablhty, and (3) abandomng the precedent would not create |

 an undue. hardshlp for those who have rehed upon 1t '

.. Cn‘y of Westlake V. Galans 100 Ohlo St 3d 216 228 2003—Oh10 5849 par 48,
In the 1n‘stant_ case, all three of th_e‘ Galatis crlterla have been met_. 'F irst, GonéaleziLopeZ' '
B "'repres-ents a change in -cirei_lmsta_nces that has removed the justification for clinging to Keenan..

B 'Second;-- as 'discussed--i'n P'art III' supra, the notion that an adequate remedy e)tists On- appeal is

: contrary to the falr and efﬁcrent admmlstratlon of. Justrce and is thus not. practlcal Th1rd there is

o _no-one who depends upon the status quo and who would be adversely affected if pretrlal

' drsquahﬁcatlons of- counsel of ch01ce were to be Sllb_] ect to 1mrned1ate appeal. To ‘the contrary;
R : everyone beneﬁts from. a change in the law — the court system prosecutors v1ct1rns defendants

- R and the publlc at large all beneﬁt when a trlal is done nght the ﬁrst trrne




C()NCLUSION
_. “For the reasons set forth above tlllS Court should adopt the Propos1t1on of Law and
S remand the 1nstant ease to the Elghth Dlstrlct Court of Appeals for its determmatlon of whether L
..eounsel was erroneously dlsquallﬁed from the trlal of the 1nstant case | | |

. -_Respectfully. 'submltted,.' B

Counsel 'for'llAppell'ant I Chambllss
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R | _: afﬁdawt to be unsealed As a result of theee concerns the State and appellants o

on Rﬁcomsmmmmi o
| ‘CHRISTINE T, McMONAGLE J.:
_ Defendants appellants Dantae Chambllss James Bennett ‘and Traws’ |
| -:Saq_ders, .ap_pe.al _th_je trlz_al_'co_urt 8 Judéments removmg th.ezr__reepectrve equns‘el,.
| remandmg them te_ the goﬁ-tlly ]a1l, '_'e;zl_d ;:Qrderi-_ng '_therll to _r:el:‘ain"rlewz'eeuns',el.
Appellants weremdlcted 'e_n -_several dr.ug-'re_la_ted' _'dffellse's;_. fa:tld-.each:-
_. A:ret.a:irl_e_l_(tl:lﬁ"s own etfl,olrriey'- The éharlgee _cal-ﬁe_d fhaﬁdetery pi_‘ise_n .'t*i.me'. Al
ltl:lree éll.liellants post-ed -tlr'e bonds thlatlw_ere set for 'th'e'm-'. arr'cl .wfefé. relea‘s’ed'_
- _'p'endmg trlal Appellaxrts filed various pretrlal motlons mcludmg motlons to
| ..'eompel productlon of the searcll warrent affldawt and to unseal 11: motrons l:o
SllpprBSS, and _.m.etions.to disclos‘e'- the id‘entity of a confidential and‘: relialele
_. 1nf0rmant : The-se.'m'o.fi.oﬁ.s 'harre :né{re'r been lﬁled on. | o |
| | The record reflects that the State dld not want to reveal the 1dent1ty of the' N

"‘_mfermant in thls case and therefore was hesﬂzant to permlt the search Warrant |

| "reaclled a compromlse whereby appellants Would plead gmlty to amended counts"' "

L of the mdlctment whzch d1d not carry mandatory pr1eon tlrne, the 1dent1ty of the'

s ’The ongmal announcement of dec1smn, Smte % Chcnmblzss, 2008—01110 3800
' .';released Juily 31,2008, is. Lereby vacated. This oplnlon, issued upon reconmderatlon, Lot
“is the eourt’s Journahzed decision in this appeal See AppR 22(E) see. also S
_"_';_SCtPracR II Sectwn 2(A)(1) o L i
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o inforrnai:_ltj 'y_v_o_ulid not be ;revj.al'ed_,_and'the .sear_e}i' _W_arrent WQl_ild not be unsealed.

L As part 'c'f_the-jpl.ea. _Ei'greement;- the 'State"__:a'greed" t-Q.feebmm;end acomrnumty

- '_éontr_ol sanction at sentencing for Sanders and twe?'-year sentences fer:Chamblies_ -

ERaN '-a_n'd_ Bennett.

" The trial j’li_dge'as-si_gned'to'thé-c-ase'was un:aVail'abl;e'on the _éay_-.qf the-plea,f |

"and the plea was taken by another judge. The plea journal entry on behalf of

E "'S'ande'rs -state-s that “[t]he state recemmends comrnunity control 's-anetien-s and

| sheuld the sentencmg court choose to rmpose a. prlson term the state ‘has no
"-obJection to- w1thdrawa1 of the pleas ” The_pl__ea. ]ournal ent_rres on behalf of

| 'Chainblis's‘ and Bennett state that the “[r].eebm-mended sentence by the state is

. 2 years[] no ob3ect10n by the etate to wrthdraw the plea should the court choose -

' te ‘1__m_1_aos-e.a--_harsher senten(:e On the date set for sentencmp:, the tr1a1 court

o -reﬁree-df-ito' aceeptlthe agfeem-ent,betWe'en-the- --State'and the de’fense and. the_

: docket reﬂects that appellants then orally m{}ved to w1thdraw their pleas These '

S eral requests Were granted on March 27 2008 and the court set the matter for

_ tr1a1 on Aprll 8 2008 at 9 00 am

On Aprﬂ 8 the day set for trlal in addressmg some prehmmary 1ssues,

- ; __:-_-B:ennet_t e:attpr’ney_ '.Indleated -tha_t.the_ _S_eaI'?Ch' vtra_rr.ant afﬁd-avrt -ha_d' n'e.t _yet: 'b.e'en”; o

2One appe}lant Sanders, later ﬁled a notrce of ob3 ectron te the order vacatzng the K

. - plea agreement and motron te enforce the plea agreement

5 'm;g,é-ﬁi-ﬁ-7 | Fﬁ@ 6 2 I




. _.CrII'"tfilereld;j unsealed and, a.s' g 'result;_;'if -re:qul_:e_d to. p_'roeeed -to trlal w1thout _f:la-e-f
neceSsary 1nformaaonto Wthh he Was ea_titled, he would be '-iﬁefféctive'.: as

| counsel w1th1n the meamngofthe Sixlll'Alnendnient. In ree?onee,' llh-ed"eOUrt

| orderedremovedall tl_',llre'e'. o_'f a'p:}o.ellautsl attorneys, or‘gl.eré‘d aﬁﬁellante_ to retam

. new oou_nsel Wltllili ten days, lre'fballjf ekdered t_he_-.appelllante’lbohéls_rex%olied,. by | :
"judgmeh.t ehl:rsrordefed th_e‘ appe]l-ant-s feina-nclea'ﬁo l:lxe t:'oun_ty ja:ll and fefused |

, 'former counsels requests to be heard on the record on behalf of theu' chents :

o 011 Aprll 10 2008 counsel for appellants flled a notlce of appea] and a motmn |

o to stay executmn of the court’s Judgments penclmg appeal
 On Aprﬂ 11, 2008 we granted a stay, Vacated the trial courts order
. 'remandlag appellants, and order_ed that appellants__be releas-ed -fOrthmth_ on
ﬁhe.ir:pfeﬁously looet_eid bonel_s._ We .d_id not .r_eineta_lie' any lrev_oked b_'o_acls, as.'
- re.v.-ooation "of tlle laonds did not appear in'.the coux;t’e:.entry of ju'dg.me.nt. St.c.!,.tel U
| Chamblz.ss Cuyahoga Ap’p No 91272 MOthl’l Ne 407777 | |
In then' sole ass1gnment of error, appellants challenge the trial court §

) _j_‘u&gments removing -thelr' coilnse’lf and‘ rema'ndmg-them toja}l;‘

: 3Upon the record ‘the judge sa1d he was revokmg appe]lants bonds, the
: ]udgment erntries, however, do not spemﬁcally reveke the bond rather they 51mply -

o remand appellants

 ;@@5€7¢%@622f




. | _': .-4.- | . .
As to the 1seue of the remand of appellents to ]all end the. Verbal (but not - '_ .

: ]ournahzed) order revokmg the1r bond the State does not contest the IHE!I‘ltS of -

appellants c]a_lm The 1aW is clear and unequnrocal that Sectlen 9, Artmle I of

o | _the Ohlo Constltutlon guarantees appeilants ba11 and this guarantee isput into

o case- as though they are

) . effect by Crlm R 46 In order to deny ball the court is requlred to follow the
dlctetes of R C. 2937 222 At oral argument the State contended that this- -
| eo_urt ha_d already v-acated the order of remandil_n its 'entr-y grantmg‘ a stay, and :
. slnce the ofder-revoking the bonds WaslneVe]_c.j qurneli_zetl, there is nething'_lel’t .
:"_‘_t'o be'res__ohred. |
‘We cllsagree. our order vacating the remand of appellants to }all was
| eolely in fulﬁllment ofa requeet for stay’ filed hy appellants it dld not resolve
hether. the remand was error. We first acknowledge that. “remandmg the |

o *defenda.nte to gaﬂ” and reve'kmg their bondsl’ hetre n.o.dlfference in meaning in >

: theeontext of tlns case, whether appellants had val:l.li bende is ef no moment '
| the tr1al court ordered all of them to }aﬂ VVhlle neW bends d_1d not have to be |

B =-_wr1tten upon our o:der of r;ezle_a'se_ of appellants, the -bond‘s were. effeetwely

, 4The State only argues that since the enly Journahzed order is for. remand and .
smce the defendants have been released ‘thisi 1ssue is not ‘ripe” for adjudmatlon '

N | 5'I‘l:ue recorcl befere usis sﬂent as to. Whether the charges egamet appe]lants are -
of: the nature where bail can be demed under the statute we proceed to analyze the-

A-IS




- “revoked,”“set aside;” or “ignored-regardless of how tormod, the outcome for
 appellants resulted in thom being incercorated.
| | In t.hiexf)-eftieular_ceee : aﬁijeilente 'w'ei;éf first depr-ifv_e& of counsel 'Then
o : velth no .notlce, _im epportumty to be heard and no legally euffmlent caeee _
: : ._:_.;'ertlculated upon the record the trlal court }alled all three appe]lante Whlle the' =
R trzal court stated thathe did th1s because the pleas were vaeated and appellants
- -"ag.au_l feeed mend.atery tlﬁle, this statement to the':'Supr_eme Court i ignores the
: ‘_fa‘ct. that .alfz{ thre.e_ appeﬂente involﬁed he'l_'e had'been f?ee on subefantial e".ur:ety. |
- | bonds beforepleas Wer.e evei- ztak'en',-"'. and ther_'e“ is no_' evideece er'hat'_s_eever' that
theyhad eem_e to p.n'oee.'any greater :'dan-ger.j to th-e c_bmrilﬁnity tﬁéﬁ th é}’ did-when
thebonde w_ér:-é. f’_u:s’f'.eet, nor is: there anyr.evidehee in. the iecprd; theﬁ'thejlr 'eVer _
S falledtoap‘pear a?e scheduled oi'.breac_'hed any cOnditioﬁ'e oft-he_ir bonds I_n'e'um, o
"t-jhei'e ig no eﬁ&'ence in the i'eeord .ef any 'sei't the-t coill-ﬂ"eei:.)ﬁei‘t 'e .'Iri.;c’_r‘;.ﬁﬁeation
_:]et alone cancellatlon, .of i:heee three bonds smee appellants met the cond1f1oﬁe o
| ﬁ of thelr bonde 11;1 accordance Wlth Crlm R. 46 Other than the removal of | i
e i counsel | .the record reﬂects o change .of c1reumstances whatsoever from_ |

jcondltlons when the or1gmal bond was set

| SCourt s afﬁdawtm In re Dtsquahﬁcatzon of J udge John Sutula Sup1 eme Court -
CaseNe 08AP033 - BT P '

"On September 27 Chambere posted $100 000 and Bennett and Sandere each

peeted $10 00@
| A-16
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In Utley b. Kohn (1997), 120 Ohm App 3d 52 696 N. E: 24 652, the courtjf L

held that “[w]here the trlal court settmg the orlgmal baﬂ has cons1dered a]l the o

S _"-re'qme-_c_l;._factors m determlmng- th'e_ amo‘_u_nt of V_blal_l, and__'fcher_e is .no_-showm;g o_f
‘any -chén’ged-t:ircumstﬁncés Of the accused or'hi's 'Sﬁfroﬂiidings; t’he bond' as set

| must contmue as s Inatter of rlght - Id at 55 atmg Cr1m R 46(J) and May v,

o Berkemer (Mar 29 197’?) Frankhn App No 77A-183

| o The issue of a ﬁnal appealable order regardlng the fenmnci of appellants .
: __1s resolved byR C 2937 222(1))(1), Whlch explmlt]y prowdes that “[a]n order of

_ the coprt of _eommonp}eas -denymg ball pur_suant to th;s\-sec‘_ao‘n_ is :a' ‘fmal,
__a'ppeai»ab'le (I).r'der[,i]”’ “t’]:_ie:court of appeals __Shaﬁ ‘give the appeal_p.rioﬁty'on its

' c.éieﬁdarﬁ[,]” énd “[d].e'cidé. t;hé mﬁtjter expeditiously.” ThlS c‘ourt'has 'givgn the
ball is;éﬁ_e _pfiérity'in grantih_g a'_étay,:véca;ﬁin_g the remand c;r&ér, ‘a:nd-exp_eﬂiting_ | =

abricfing schedule and hearing. |

- Weaddress ﬁéﬁt':thé }inilateral .r-emova'l‘-o.f: retalned Counsel Ey ’.ch-e'_ céfir.t

: Wlthout feq.l._ie_st.-o-f eitii-e‘r-pé-l;ty, Wi._thout. nbticé-.and.'@ifﬁdﬁt oppmtumtytobe

: ‘:"heard rendermg the appellants under mdlctment remanded to Jall w1th<3ut 3

o ':::_'bondﬂ, and wholly ‘\”fﬂ?hf"ut counsel

In Unzted States v. Gonzalez—Lopez (2006) 548 U S 140 126 S Ct 2557

. _ 165 LEd 2d 409 the Umted States Supreme Court held that a court’

il i deprwatmn of a cr1m1na1 defendant’s ch01ce of counsel enﬁtles hlm to a reversal" -




o -_’:o'f‘",his.' eeﬁvict_ion, The court zfur-ther' h'eid_ that'.appellat_e feﬁew 'of -'the eour.t*s

' dee131en to remove coﬁnsel IS.IIOt. sub}ect to a harmIeSS -error analyéts and
5 '-'steated “that the. erroeeous depmvatmﬁ of the I‘lght. to couﬁsei of chome w1th -
.-con‘sequences that are .neCeeserl‘:ly unquantlﬁable 'an‘d 1ndeterm1nate, .
";unquestmna.b.ly quahﬁes as. structﬁfal .error ” 1d. at 1.50 quotmg Sullwan v,
| Louzszana (1993) 508 U S 275, 113 S. Ct 2078 124 L Ed 2d 182 Structural.
errors,are -constztutmnal.errors that"defy.analygs by ‘hax_'mless er.ror --st_e‘ndar_ds
| Eeeai.l'se 'they_"affe_ct t_'he ft'e.mewoi;_k in'whi_c.h the trial _lirocee&s-, fathe.r th_aiij'ﬂst
| bemg error in the trial process iteelf; Gonzalez-Lopez at 148, | Stfucttirel“"érror
) -.l__i)efm'eéte's the entiréébndﬂct ef .e tfial se that the trial cannot f’eliably s'erve its
_ 'f{,mctmn asa means for. determmmg guﬂt or mnocence .A? Lzona.v Fi ulm utante
| _'_(1991) 499 U. s 279, 309 310 1118.0t. 1246 113 L.Bd.2d 302. Astructural :
) .error mandates a fmdmg of per se pre;udlce State v Calon., 118 0h10 St 3d
..12'46 3’0 .2008—0}110-1624 '8'85 .N E 2(1 917 and r'e‘sults- in’ automa‘tm" reversa i
..:Statev Payne, 114 Ohm St.3d 502 505 2007 Ohio- 4642 BT3N. E 94 306 Thel .
. State does not contest the merlts of thls clalm 1t contends only that the order' |
F -.'_.remowng.retemed counsei is not a fmal appealable. ofdezl |

We must acknowledge that we are- mgmﬁcantly troubled by thls

R argument By assertmg that thls is not a ﬁnal appealable order ” the State is.

- left 1n a posmon Where should they obtam a CO]IlVlCtIOn at tnal Sald conwchon -
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l ﬁ. -'__Weﬁld B.e-.siihjeét:to .autoixi.atic rev_.eréal; Lijk'ewie_e-, ap-p-ell_e.hte','cbﬂd not'po,e"‘sibl-y- o
N sustam .{—1 lose—theY elther‘ ‘win the case or 1t 18 reve.rs.ed. We cah. concelee .of
:1”.1.0 g!fe’e’.tef .W-aete-, o_f .cetlrt'-ltm.l_e an_cl'.re',sources_.;-_ not ..to-'_nlentiion -_._t'h'e cest to

| ‘eppella"nts of having.to pay two sets of retai.}:led atte-fneye f(jr perhaps': twe triele

. And in llght of the “structural” nature of the error, quaere whether anythmg_

' '; that trans;ured ina fn'st tr1al could be used by the State agamst appellants in

oa secend tr1al mcludmg the testnnony of appellants, should they elect to testxfy

In Stateex rel Keenan v, Celabrese (1994) 69 Ohlo St.3d 176 631 N. E 2d . .
| 119 the Olno Supreme Court, relymg on Polzkoffu Adam (1993), 67 Oh:m St ad
'100 616 N. E 2d 213 syllabus, held that a pretrlal order grantmg a
_.d1squahf1cat1on motlon in a crlmmal case is not a ﬁnal appealable erder
Keencm at 178, 111 Polr,koff, the Supreme Court held that orders that are
entered in actmne that are recogmzed at common laW or 1t1 equltjr and were net_
.spec1ally created by statute are hot .orders enteted ln specml proceedmgs
e .:_'pursuant to R C 2505 02 We note, however that both Keenan and Poltkoff ‘. .. ._

: 'lwere dec1ded before Gonzalez Lopez ertlculated the proposﬂ;lon that clemal of

B _”counsel of eh01ce is: structural errot' entzthng an ag.gr‘leved defehda:nt te an: -

' :'_gutemetle'teversal of -h_ls conw__ctlon. We_ l-oeatei n_qoth_er cr1h1'1:1rla.1_ case 'Wh(??e_- -

. .dis-queliﬁeati-on-'bf.'a_n:attdrney“.cenetitute d:'e.;ﬁna_l-‘i appealable ord_er..'r
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. -_9_ .'

We'dd,,no_te-' hb‘wever '_-a.nﬁm.Ber'of-ca'ses ﬁrhere _deniéll-bfpro 'hac.-.viée s'fa't‘ils S i

ﬁa é cwﬂ cése 1s a ﬁnal éppealable. ordef See for e.g.; Westfall v. Cross (2001) |
3. 8 144 OhmApp 3d 211 7 59N E 2d 881 Guccwnev HustlerMagazme Inc (1985) .
| --__17 Ohlo St. 3d 88 477 N, E 2d 630 L1kew1se, thIS court afl:er Pohkoff, 1n a legal' :
:malpractlce case found an. - order dzsquahfymg chosen counsel was a ﬁnal &
- "_ﬁ_appealable order i in Ross v. Ross (1994), 94 Oluo App 3d 123 640 N.E.2d 265.
We apprehend no.reason Why the -sel-ectmn and ret‘entwn of an attorney ina -c‘1v11
:.case is to be more protected (By 1mmed1ate access to the éppellate .proce.ss) than
-the chcuce and retentlon of counsel ina crlmmal case. Espec:lally ina sﬂuatloﬁ
' _"su_cll s;s. ﬁe‘ have_here, w‘here should.there be a coﬁv1cti-qn, reversal Would be
“automatic” Payne at 505. |
| '_-'Accofdijrig.ly; We find -_e_i‘rqr in the court’s remand of app.ellants, and we
.. '__viac.a'te” f.hat.order.. Ré!uctaﬂﬂy, we -find tﬁét.-- puxl.'.sua'nt to Keeﬁdn, s.ﬁl-ara. file
. error aﬂeged by the order chrectmg the umlateral reﬁiovél of appellants retamed :
: _ . counsel 15 not a final and appealable order, aﬁd accordlngly, appeal upon that :

issue is d?l's'm1s:_s.e‘d.3

8We are partlculaﬂy conﬂlcted by thls ru]mg because the rlght to an attarney of
_one's chmce is a Bixth Amendment constztutmnal right in crlmmal cases, and does not'
fmd the same constltutwnal sagmfzcance in a cwﬂ matter L _‘:- - SO
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' _taxed

: ~10-

It is. ordered that appellants and appellee equally 5p11t the costs herem

The court fmds there were reasonable g‘zounds for thls appeal

It 1s ordered that a specml mandate issue. 01.11: of thls court dlrectmg the

common pleas court to carry thls Judgment into executlon

A certl-fled copy‘o_f thls entry:_shall 'cc‘rns.titute the mandate pursuant to

SEAN C. GALLAGHER Pd,and -
i - D AND IOURNALlZED
MABYJ BOYLE I _CONCUR_ S HLBPERAPPR 22(5) -
UCT 9* 2[![18
GLERK ,GEMD & FL‘ll‘Egl-? :PPE ALS
. & __DEP.

OBVLS1509-531u 1y e
+ HSNAGY 0L 03w 251508
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© Lawriter- ORC-2505.02 Finalorders. . Pagelofa

1 2505.02 Final orders.
" =.(A) As ‘u'sed' _i'n'this section:
.(1) “Substantlal rlght” means a right that the Unlted States ‘Constitution, -the Ohio Constltutlon,

'statute the common Iaw, or a rule of procedure entltles a person to enforce or protect

' (2) “Specral proceedmg” means.an- actlon or proceedlng that is. speaally created by statute and that
. prlor to 1853 was not denoted as.an actlon at law or a suit in. equrty :

3 (3) “Provnsrona! remedy” means a proceedlng ancﬂlary to an action, lncludmg, but not I|m|ted to a
" proceeding for-a prellmmary injunction, attachment dlscovery of prlvﬁeged ‘matter, 'suppression: of. '

evidence, a prima-facie showmg pursuant to section 2307. 85 or 2307.86 of the Revised Code aprima- -

- facie showmg pursuant to section 2307.92 of the Revised Code or a finding made pursuant to division
"(A)(3) of sectlon 2307 93 of the Revised Code. - SR - : '

o :(B) An order is a fmal ofder that may be rewewed afﬁrmed modlfled or reversed W|th or W|th0ut
" retrial, when'it is one of the followmg ' : : :

'--.-(1) An order ‘that- affects a- substantlal rlght in an actlon that in effect determlnes the actlon and
2 _prevents a Judgment ' :

o (2) An order that affects ‘a substantial right made in a speual proceedlng or upon a summary
' appircatlon in an action afterJudgment :

(3) An- -order that vacates or sets aside a _j_udgm'ent or grants a new trial;
'(4)._ An order that.g_rants‘o'r denies a provision_al remedy and to, which -both of'-"th_e fol-lbw,ing ap_plly:

-"'(a) The order-in effect determines the action with respect to the provrsmnal remedy and prevents a
. Judgment in the actron in favor of the appeallng party with’ respect to the prowsronal remedy

'(b) The appeallng party would not be afforded a meanmgful or effective remedy by an appea! followmg. "
B fnal Judgment as to aI! proceedmgs issues, clarms, and partfes in the actlon

'(5_). 'Anx order that_det-ermines'tha:t an a_ction 'may-__or ma_y_ n_ot'jbe jmaintained as a class action;

: (6) An order determlnmg the constatutlonallty of any changes to the Rewsed Code made by Am Sub
f' :S B 281 of :.the 124th generai assembly, including the- amendment of . sectlons ‘1751, 67 2117.06,
_ :2305.11, 2305 15, 2305 234, 2317.02, 2317.54, 2323 56,.2711.21; 2711.22, 2711 23, 12711.24,

2743 02, 2743. 43 2919; 16 3923. 63 3923.64,. 4705.15,  and 5111.018, and the. enactment of

o sectrons 2305.113, 2323 41, 2323.43, and 2323.55 of the Revised Code or.any changes made by Sub."

S:B. 80 of the 125th general assembiy, mc!udmg the amendment of sectlons 2125 02 2305 10, =
2305. 131 2315.18, 2315 19 and 2315.21 of the: Revised Code S :

o "(7) An order in an approprlatlon proceedmg that may be appeafed pursuant to drvrsron (B)(3) of :
sectlon 163 09 of the Rewsed Code ‘ o i

http//codesohlogOV/Orc/ZSOS02 S e 10/29/2010;.%1'-



_'(C) When a court nssues an order that vacates or sets a5|de ‘a Judgment or grants a new trlal the-' _3' AR
court upon the request of e|ther party, sha[l state in the order the grounds upon WhICh the new trlal is .
. granted or the Judgment vacated or set aS|de : : SR T :

' (D) Thls sectlon apphes to and governs any action mcludlng an appeal that is pendlng in any court on
: 'July 22 1998 and all: cIaims filed “or- actiéns: commenced on. or “after JuIy 22 1998 notmthstandmg '
-.any provnsmn of any prlor statute or rule of Iaw of this state '

Effectlve Date 07 22- 1998 09 01 2004 09 02 -2004; 09- 13 2004 12 30 2004 04 07 2005 2007
SB7:10- 10 2007
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v _ljawri'ter'—. ORC - 290104 -'R:ule_s‘o_f constructlon for st_atutes and;-nﬂ.es.fof-orooe_dure.'k E _Page Tofl .

| | _:2901 04 Rules of constructlon for statutes and rules of
N __--'procedure._

___.'.__'(A) Except as, othermse prowded in leISlOn (C) -OF. (D) of ‘this sect|on sections of the Rewsed Code
: .deﬁnlng offenses or penaltles shaII be str:ctly construed agalnst the state, and Ilberally construed |n_.
. favor of the accused ' : : : ' :

Lo "'(B) Rules of crlmmal procedure and sectlons of the Revised Code prov:dmg for cr|m|nal procedure shaII
be construed S0 as to effect the fair, |mpart|al speedy, and sure admlnlstratlon of]ustlce ' '

(C) Any pro’vision’ of a section of the ReVise'd Code that refers to a'previous conyictio'n of or plea of
guilty to a violation of a section of the Revised Code or of a division of a section of the Revised Code
shall be construed to also refer to a prewous conviction of or p!ea of guilty to a- substantially equwalent'

- offense under an’ emstmg or former law: of this state, another state or the, Umted States or under an
eX|5t|ng or former mun|C|paI ordmance : :

"(D) Any provision- of the ReVIsed Code that refers to a sectlon or- to a d|V|5|on of a sect|on of the.
Revnsed Code- that deﬁnes or specnfles a crlmmal offense shall be construed to also refer to an exnstlng‘

- or former law of this state another state, or ‘the United" States, to an, existing -or former munlclpal

_ _ord:nance, or to an ex15tmg or “former division of any such emstmg or former law. or ordlnance that
defmes or specmes, or that deflned or specified, a substantlally equwalent offense.

' Effective Date: 03-23-2000; 09-23-2004
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