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INTRODUCTION

Nancy Smith and J oseph Allen’s convictions became final in 1996 when the Ninth District
affirmed their criminal judgments, and this Court declined discretionary review. Judge Burge
nevertheless asserted jurisdiction over the cases anew, disagreed with the Ninth District’s earlier
findings, and entered judgments of acquittal for both Smith and Allen.!

Judge Burge defends his jurisdiction to revisit the merits and enter the acquitials by
pointing to the original trial court’s judgment entries for Smith and Allen. Because the entries
did not list the verdicts as having been found “by a jury,” he concluded that they were not final
appealable orders under Crim. R. 32(C). Br. at 2-3. Therefore, Judge Burge argues, he “retained
subject matter jurisdiction over the cases and over the parties.” Id. at 7.

Judge Burge lacked jurisdiction to issue these acquittals for two reasons. First, he misread
the requirements of Rule 32(C). Under that rule, a judgment entry must set forth “the plea, the
verdict, or findings, upon which each conviction is based.” Smith and Allen’s entries do just
tha;[; they accurately set forth the “verdict . . . upon which each conviction is based.” Nothing in
Rule 32(C) requires the entry to state further that the verdict was “found by a jury.” Because the
judgment entries were final and appealable, the trial court (and, by extension, Judge Burge) lost
jurisdiction over the case in 1994, when Smith and Allen appealed those judgments to the Ninth
District.

Second, even if Smith and Allen’s judgment entries deviate from the requirements of Rule
32(C), Judge Burge misinterpreted the scope of | his jurisdiction to remedy the error. “[Tlhe
remedy for a failure to comply with Crim. R. 32(C) is a revised sentencing entry.” Alicea v.

Krichbaum, 126 Ohio St. 3d 194, 2010-Ohio-3234, § 2. That is, the trial court may issue a “nunc

! For the sake of clarity, Relators will again use the term “trial court” to refer to the common
pleas court that oversaw Smith and Allen’s 1994 criminal proceedings; to identify the 2009
proceedings now under review, Relators refer to Judge Burge by name.



pro tunc entr[y]” to “correct [the] clerical error[] in [the] judgment entr[y] so that the record
speaks the truth.” State ex rel. Cruzado v. Zaleski, 111 Ohio St. 3d 353, 2006-Ohio-5795, 9 19.
But the trial court may not revisit and review the merifs of the underlying judgment. Once an
appellate court issues a mandate affirming a judgment (as the Ninth District did here), any effort
to “modify|] or reverse” it is a “power . . . strictly limited to appellate courts.” State v. Bodyke,
126 Ohio St. 3d 266, 2010-Ohio-2424, 9 58; accord State ex rel. Cordray v. Marshall, 123 Ohio
St. 3d 229, 2009-Ohio-4986, 9 32 (“[TThe Ohio Constitution does not grant to a court of common
pleas jurisdiction to review a prior mandate of a court of appeals.”) (internal quotations and
citation omitted).

Judge Burge’s brief also includes a lengthy discussion on whether trial judges have
authority to enter sua sponte judgments of acquittal under Crim. R. 29(C). Br. at 7-13. That
issue is (1) irrelevant because Judge Burge had no jurisdiction over Smith and Allen’s criminal
case in the first place; (2) unpreserved because Judge Burge failed to file a cross appeal; and
(3) without merit because the plain text of Rule 29(C) contradicts Judge Burge’s position.

At most, Judge Burge had jurisdiction to issue a nunc pro tunc order correcting the
purported omission in Smith and Allen’s judgment entries. The Ninth District’s 1996 mandate
affirming Smith and Allen’s criminal convictions, however, deprived him of authority to take
any other action. Because Judge Burge unambiguously lacked jurisdiction to enter the
judgments of acquittal for these two defendants, this Court should issue the writ of prohibition.

ARGUMENT
A. A judgment entry complies with Crim. R. 32(C) if it accurately recites “the verdict.”

Under Crim. R. 32(C), “[a] judgment of conviction shall set forth the plea, the verdict, or

s

findings, upon which each conviction is based, and the sentence.” Smith and Allen’s judgment

entries comply with the letter of that rule. They accurately recite “the verdict . . . upon which



cach [defendant’s] conviction is based.” Sece Relators’ Ex. C;l (Smith Entry), Ex. D-1 (Allen
Entry). Thus, the entries were final and appealable under Rule 32(C).

Judge Burge nevertheless reasons that Smith and Allen’s judgment entrics were deficient
under Crim. R. 32(C) because they “failed to note that Smith and Allen were found guilty by a
jury.” Br.at 1. Or, stated differéntly, he views the entries as deficient because “the manner of
conviction is not included.” Id. at 5. Therefore, Judge Burge argues, “the original trial court
failed to file a final appealable order after the jury returned its verdict,” which aHowed him to
“retain[] jurisdiction” over Smith and Allen’s case. Id. at 3. |

Judge Burge’s analysis of Rule 32(C) is wrong for two reasons. First, it ignores the plain
language of the rule, which requires the judgment entry to recite only “the verdict . . . upon
which each conviction is based.” Nothing in that provision requires the entry to further indicate
that the verdict was found “by a jury.” By holding otherwise, Judge Burge inserted a
requirement into Rule 32(C) that the legislature never intended. See Perrysburg Twp. v. City of
Rossford, 103 Ohio St. 3d 79, 2004-Chio-4362, § 7 (“In interpreting statutes, ‘it is the duty of

Y

this court to give effect to the words used, not . . . to insert words not used.”) (citation omitted).
Second, Judge Burge’s position ignores this Court’s recent opinion in State ex rel. Barr v.
Sutula, 126 Ohio St. 3d 193, 2010-Ohio-3213. In Barr, the defendant was convicted of robbery
after a bench trial, but the trial court’s judgment entry indicated only that “the court found the
defendant guilty of robbery.” Id. at J 2. That cursory notation did not state the precise manner
of conviction; it did not specify whether the defendant was (1) “convicted upon a finding of guilt

by the court” after “enter[ing] a plea of no contest”; or, alternatively, (2) “found guilty by the

court after a bench trial.” State v. Baker, 119 Ohio St. 3d 197, 2008-Ohio-3330, § 12.



Despite that ambiguity, the Barr Court found that the frial court’s judgment entry
“sufficiently set forth the findings upon which [the defendanf’s] bench conviction is based.”
Barr, 2010-Ohio-3213, 9 2. The Court further stated that additional language reciting that the
defendant had been “found . . . guilty of the offenses afier a bench trial would have been
superfluous” for purposes of Rule 32(C). Id. (emphasis added).

The plain language of Rule 32(C) establishes, and Barr confirms, that the manner by which
the verdict was reached—jury trial or bench trial—need not be specified in the judgment entry.
To be a final appealable order, the entry need only recite “the verdict . . . upon which each
conviction is based,” nothing more. Because Smith and Allen’s judgment entries properly
recited their verdicts, they were final appealable orders under Rule 32(C). The Lorain County
Common Pleas Court therefore lost jurisdiction over the case in 1994, when Smith and Allen
appealed those judgments to the Ninth District.

B. Baker does not require the judgment entry to further indicate that the verdict was
found “by a jury.”

The Ohio Public Defender, as amicus, invokes this Court’s decision in Baker to justify
Judge Burge’s interpretation of Crim. R. 32(C). Br. at 2. That reliance is misplaced.

In Baker, the Court set out to “resolve What_ a judgment of conviction must include
pursuant to Crim. R. 32(C) to become a final appealable order.” 2008-Ohio-3330, at 1. After
examining Rule 32(C) and the final appealable order doctrine, the Court held that “the judgment
of conviction . . . must include the sentence and the means of conviction, whether by plea,
verdict, or finding by the court, to be a final appealable order under R.C. 2505.02.” Id. at ] 19.
Smith and Allen’s judgment entries comply with that directive, as they recite the “verdict” upon

which each defendant’s conviction is based.



The Public Defender focuses on one sentence in the Baker opinion: “Sii:nply stated, a
defendant is entitled to appeal an order that sets forth the manner of conviction.” Id. at § 18
(emphasis added). It is true that a final judgment entry must recite the manner of the
conviction—that is, “the plea, the verdict, or findings” upon which the defendant’s conviction is
based. But nothing in Baker requires the entry to further specify that a “verdict” was found “by a
jury.” That requirement is not listed in Rule 32(C). Nor would such “by a jury” language serve

any purpose. As the Baker Court recognized, a defendant can be convicted in four ways: “a

Y EEE 1Y

a no contest plea,” “a finding of guilt based upon a bench trial,” or “a guilty verdict

guilty plea,
resulting from a jury trial.” Id. at§ 14. Thus, a judgment entry that recites only a “verdict”—but
- omits reference to a “plea” or “findings of guilt”—necessarily means that the verdict resulted
from a jury trial.

All told, Baker directed trial courts to memorialize the judgment of conviction in “a single
document that . . . include[s] the sentence and the means of conviction, whether by plea, verdict,
or finding by the court.” 2008-Ohio-3330, at 4 19. It did not, however, impose any additional
requirements beyond what is stated in Rule 32(C). Because Smith and Allen’s entries comply

with the letter of that rule, they are final appealable orders

C. Trial courts have limited jurisdiction to correct a defective judgment entry under
Crim. R. 32(C) through a nunc pro tunc order.

Even if Smith and Allen’s judgment entries were deficient under Rule 32(C) (and they are
not), Judge Burge still lacked authority to reopen the merits of the underlying criminal case and
acquit Smith and Allen of the criminal charges. Because the Ninth District had already issued its
mandate affirming the defendants’ convictions, Judge Burge retained jurisdiction to do only one

thing—issue a nunc pro tunc order correcting the judgment entries.



1. A trial court may not grant a judgment of acquittal if an appellate court has
previously found the evidence sufficient to sustain the defendant’s convictions.

A jury convicted Smith and Allen of multiple child-sex crimes in 1994, and the original
trial court sentenced them accordingly. Smith and Allen appealed. The Ninth District affirmed
the convictions in 1996, expressly finding that the State’s evidence was admissible and adequate
to sustain the convictions. See State v. Smith (9th Dist. 1996), No. 95CA6070, 1996 Ohio App.
Lexis 241; State v. Allen (9th Dist. 1996), No. 94CA5944, 1996 Ohio App. Lexis 385. The
Ninth District then entered a “special mandate” in both cases, “directing the County of Lorain
Common Pleas Court to carry [its] judgment into execution.” Smith, 1996 Ohio App. Lexis 241,
at *38; Allen, 1996 Ohio App. Lexis 385, at *18. That mandate governs “all subsequent
proceedings in the case” regardless of “whether [it is] correct or incorrect.” State ex rel. Sharif v.
McDonnell (2001), 91 Ohio St. 3d 46, 47-48 (internal quotation, citation, and emphasis omitted).

When he granted judgments of acquittal to Smith and Allen, however, Judge Burge openly
disagreed with the Ninth District’s decision and mandate. He found much of the State’s trial
evidence inadmissible, and he further announced that he “ha[d] absolutely no confidence that
these verdicts are correct.” See Relators’ Ex. E, Hr’g Tr. at 5-8 (June 24, 2009).

Judge Burge argues that he was not bound by the Ninth District’s prior mandate because
the appellate court “had no jurisdiction to issue a mandate to the trial court.” Br. at 13. But the
force of an appellate court’s mandate cannot be questioﬁed by a trial court. See Marshail, 2009-
Ohio-4986, at §32 (“[Tlhe Ohio Constitution does not grant to a court of common pleas
jurisdiction to review a prior mandate of a court of appeals.”) (internal quotations and citation
omitted); accord Bodyke, 2010-Ohio-2424, at § 58 (“The power to review and affirm, modify, or

reverse other courts’ judgments is strictly limited to appellate courts.”). Rather, the mandate



must be respected. See Transamerica Ins. Co. v. Nolan (1995), 72 Ohio St. 3d 320, 323 (“[Aln
inferior court has no discretion to disregard the mandate of a superior court.”).

The Ohio Public Defender, as amicus, also attacks the force of the Ninth District’s prior
mandate. “[T]he court of appeals’ mandates were a nullity,” it says, because “jurisdiction
remained with the trial court.” Br. 3. That argument ignores the posture of this case. Judge
Burge, sitting as an inferior court, had no authority to question the appellate jurisdiction of the
Ninth District or the validity of its mandate. See In re S.J, 106 Ohio St. 3d 11, 2005-Ohio-3215,
110 (“[T)he trial court does not have any jurisdiction to consider whether the person has validly
invoked the jurisdiction of the appellaté court.”) (citation omitted). That function “lies solely
with the appellate court.” Id. |

In this case, the Ninth District affirmed Smith and Allen’s convictions over objections to
the admissibility and sufficiency of the State’s evidence. It then issued a mandate to the Lorain
County Common Pleas Court, directing it to enforce the judgments of conviction. By reaching
the opposite conclusion and issuing judgments of acquitfal, Judge Burge “varfied] the mandate
of an appellate court.” Id. In such circumstances, “[a] writ prohibition is appropriate to require
[the] lower court to comply with and not proceed contrary to the mandate of [the] higher court.”
Stdte ex rel. Dazinger v. Yarbrough, 114 Ohio St. 3d 261, 2007-Chio-4009, 1 8.

2.  After a defendant’s conviction becomes final, a trial court’s limited jurisdiction
allows it only to correct a Crim R. 32(C) error through a nunc pro tune order.

If Smith and Allen’s judgment entries were deficient under Rule 32(C), Judge Burge had
limited jurisdiction only to issuc a nunc pro tunc order correcting those entries.

Once an appellate court affirms a criminal judgment (as the Ninth District did here), a trial
court generally loses all jﬁrisdiction over the case. Only “two exceptions [exist] under which the

trial court retains continuing jurisdiction.” Cruzado, 2006-Ohi0-5795, at9 19.



“First, a trial court is authorized to correct a void sentence.” Id. “[A] sentence is void”
when “it does not contain a statutorily mandated term,” such as a period of post-release control
following imprisonment. Id. at 120 (quoting State v. Jordan, 104 Ohio St. 3d 21, 2004-Ohio-
6085, 23). In such instances, the “sentence must be vacated” and the case returned “to the trial
court for resentencing,” notwithstanding any appellate proceedings that might have occurred. Id.
at 9 21 (quoting Jordan, 2004-Ohio-6085, at ¢ 27).

“Second, a trial court can correct clerical errors in judgment.” Id. at 1 19. A clerical error
“refers to a mistake or omission, mechanical in nature and apparent on the record, which docs
not involve a legal decision or judgment.” Id. (citation omitted). In such instances, the trial
cowrt retains limited jurisdiction “to correct clerical errors in judgment entries so that the record
speaks the truth.” /d. Such “nunc pro tunc entries are limited in proper use to reflecting what the
court actually decided, not what the court might or should have decided.” Jd. (citation omitted).

The first exception is not applicable here. The trial court had jurisdiction over the case and-
the parties in 1994, and it imposed prison sentences on Smith and Allen that contained all the
statutorily required elements. Therefore, Smith an.d Allen’s criminai sentences are not “void,”
and Judge Burge had no authority to vacate them.

The second exception, however, is directly applicable. Although no one disputes that a
jury trial occurred in this case, Judge Burge determined that Smith and Allen’s judgment entries
were deficient because they failed to note that specific fact. That oversight, if error, was
“mechanical in nature and apparent on the record.” Cruzado, 2006-Ohio-5795, at % 19 (citation
omitted). It does not touch on the validity of Smith and Allen’s convictions, but merely on the
accuracy of the trial court’s effort at journalization. When such typographical errors are

discovered in a final judgment, trial courts have limited jurisdiction to perform only one task—



issue a “nunc pro tunc entr[y]” that “correct[s] [the] clerical error[] in {the] judgment entr[y] so
that the record speaks the truth.” 1d.

This Court has confirmed the exclusive nature of that remedy on at least three occasions.
In Alicea, 2010-Ohio-3234, at § 1, the defendant argued that he was entitled to a new sentencing
hearing because his original judgment eniry did not comply with Rule 32(C). This Court
disagfeed, stating that “the remedy for failure to comply with Crim. R. 32(C) is a revised
sentencing entry rather than a new hearing.” Id. at § 2; accord State ex rel. Culgan v. Medina
Cty. Court of Common Pleas, 119 Ohio St. 3d 535, 2008-Chio-4609, 4 10 (“Culgan is entitled to
a sentencing entry that complies with Crim. R. 32(C).”); Dunn v. Smith, 119 Ohio St. 3d 364,
2008-Ohio-4565, § 10 (holding that the “appropriate remedy” for “a trial court’s failure to
comply with Crim. R. 32(C) . . . is correcting the journal entry™).

The holdings of Alicea, Culgan, and Dunn are consistent with this Court’s long-standing
jurisprudence. A Rule 32(C) deficiency does not implicate the substance of “the judgment
itself,” but simply a “judicial record[] . . th[at] fail[ed] to record, or improperly record[ed], [that]
Judgment.” Caprita v. Caprita (1945), 145 Ohio St. 5, 7. In such instances, the trial court may
issue a corrected entry to ensure “that the record speaks the truth.” Cruzado, 2006-Ohio-5795, at
9 19. But the trial court may not alter the substance of the original judgment. See State ex rel.
Mayer v. Henson, 97 Ohio St. 3d 276, 2002-Ohio-6323, Y 14 (“[A] trial court exceeded its
authority by issuing a nunc pro tunc entry reducing a criminal sentence because the entry did not
simply correct a clerical mistake.”).

By contrast, Judge Burge has cited no authority to support his claim that Rule 32(C) error
authorizes a trial court to reopen a criminal case and acquit a defendant years after the conclusion

of his direct appeal proceedings. Nor has he offered any explanation as to why such a drastic



remedy is necessary to cure a minor clerical omission in the judgment entry. Finally, the
practical consequences of Judge Burge’s position are considerable. If Judge Burge is right, and
Rule 32(C) error operates to invalidate a final criminal conviction, then an untold number of
convictions and sentences in this State are at risk of invalidation.

Simply put, Judge Burge’s authority was at its nadir in this case: either (1) he had no
jurisdiction to review Smith and Allen’s criminal convictions because their judgment entries
complied with Rule 32(C); or (2) he had limited jurisdiction to issue a nunc pro tunc order that
corrected a clerical error in those entries. But the Ninth District’s prior judgment and mandate
affirming Smith and Allen’s cﬁminal convictions deprived him of authority to take any other
action. Because he plainly lacked jurisdiction to issue the judgments of acquittal to these
defendants, Relators are entitled to a writ of prohibition.

D. Judge Burge’s challenge to the Ninth District’s partial judgment against him is not
before the Court and, in any event, is without merit.

The Ninth District below issued two distinct holdings. First, the court held that Judge
Burge had jurisdiction over Smith and Allen’s cases because their “judgments of conviction did
not comply with Crim. R. 32(C).” App. Op. §20. He could thps “reconsider [the original trial
court’s} non-final orders.” Id. Second, the court held that “Judge Burge did not have jurisdiction
to grant motions that were not before the court.” Id. at 9 31, Judge Burge therefore lacked
jurisdiction to grant an acquittal to Allen because, unlike Smith, Allen never sought such relief
under Crim. R. 29(C). Id. at 32. Accordingly, the Ninth District entered a partial judgment for
Relators and ordered Judge Burge to vacate his acquittal for Allen. Id. at 9 34. The court left
Smith’s acquittal in place.

Relators now seek reversal of the Ninth District’s judgment with respect to Smith. See Rel.

Merit Br, at 13. But Judge Burge, in his second proposition of law, attacks the Ninth District’s

10



judgment with respect to Allen. Br. at 7-13. That argument fails, both on procedure and on

substance.

1.  Judge Burge did not preserve this issue for review because he did not cross-
appeal the Ninth District’s judgment.

In his second proposition of law, Judge Burge asks this Court to review the Ninth District’s
partial grant of judgment against him. He argues that he had jurisdiction “to review the
sufficiency of the evidence on behalf of [Allen), sua sponte.” Br. at 7. He therefore urges the
Court “to reverse the decision of the court of appeals™ holding otherwise. Id. at 14.

Relators prevailed on this issue below. See App. Op. at 9 34 (“We grant the Relators’
petition as it relates to Allen and order Judge Burge to vacate the June 24, 2009, order that
granted Allen an acquittal.”). As the non-prevailing party, Judge Burge had a right to appeal that
judgment if he disagreed with it. See S.Ct. Prac. R. 2.2(A). He did not do so.

Judge Burge’s failure to file a cross-appeal precludes this Court’s consideration of his
second proposition of law. “To preserve [a] question properly, [the] party aggrieved . . . should
... file[] its own appeal and specif[y] the error.” Dayton-Montgomery Cty. Port Auth. v.
Montgomery Cty. Bd. of Revision, 113 Ohio St. 2d 281, 2007-Ohio-1948, Y 33. An “appellee’s
failure to file [a] cross-appeal preclude[s] consideration of [an] error it assert[s]” in its merit
brief. Id. (citation omitted).

In this case, Judge Burge was the “party aggrieved” by the Ninth District’s partial grant of
relief to Relators. Because Judge Burge failed to file a cross-appeal, this Court “ha[s| no
jurisdiction” to review his second proposition of law. [Jd at § 33. Thus, this Court has no

occasion to consider the Ninth District’s judgment with respect to Allen’s conviction.
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2. Even if the issue had been preserved, Judge Burge did not have authority to
. grant an untimely judgment of acquittal to Allen under Crim. R. 29(C).

Even if Judge Burge had filed a cross appeal and preserved this issue for review, the
outcome would not change. Judge Burge did not have authority under Crim, R, 29(C) to issue a
sua sponte judgment of acquittal to Allen fifteen years after the jury verdict.

Rule 29(C) defines a defendant’s right to request, and a trial court’s authority to issue, a
judgment of acquittal following a jury verdict: “If a jury returns a verdict of guilty or is
discharged without having returned a verdict, a motion for judgment of acquittal may be made or
renewed within fourteen days afier the jury is discharged or within such further time as the court
may fix during the fourteen day period.” The plain language of this provision is fatal to Judge
Burge’s position.

First, Rule 29(C) does not expressly permit a trial court to enter a judgment of acquittal on
its own accord after the jury returns its verdict. This is in stark contrast to Rule 29(A), which
specifically authorizes the trial court to act “on its own motion” and “order the entry of a
judgment of acquittal” before the case is submitted to the jury. That the General Assembly
would include such explicit language in Rule 29(A), and then omit that language from Rule
29(C), demonstrates its clear intent: A trial court may enter a judgment of acquittal “on its own
motion” before, but not after, the submission of the case to the jury. See NACCO Indus. v. Tracy
(1997), 79 Ohio St. 3d 314, 316 (“[A legislative body] is generally presumed to act intentionally
and purposely when it includes particular language in one section of a statute but omits it in
another.”). )

Second, Rule 29(C) sets forth a strict time window. “This Rule clearly limits the time for

filing a Crim. R. 29(C) motion to 14 days after the jury is discharged,” and “[t]he trial court can
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extend that time only before the expiration of the 14 day period.”™ App. Op. § 22. Therefore,
Judge Burge’s attempt to act “on [his] own motion” under Rule 29(C) and grant a judgment of
acquittal to Allen was, at the very least, untimely. It occurred some fifteen years after the jury
returned its guilty verdict—well beyond the fourteen-day period specified in the rule.

Judge Burge briefly invokes other doctrines—due process, unconscionability, and the
“interests of justice”™—to explain his non-compliance with Rule 29(C). But he does not cite, nor
are Relators aware of, any authority authorizing trial courts to invoke such doctrines on their own
accord as justification for disregarding the Ohio Rules of Criminal Procedure.

Judge Burge’s second proposition of law should be rejected. The claim was not preserved
for appellate review and, in any event, it is undercut by the plain language of Rule 29(C).

3. A writ of prohibition is the appropriate vehicle to correct an unauthorized
judgment of acquittal.

Even if Judge Burge erred in “enter[ing] a judgment of acquittal for Mr, Allen,” the Ohio
Public Defender argues that “[hlis actions are not subject to challenge by way of an
extraordinary writ because there is an adequate remedy at law”—a direct appeal. Br. at 8. The
Public Defender is wrong. |

To secure a writ of prohibition, Relators must establish that (1) Judge Burge “exercise[d)
judicial or quasi-judicial power;” (2) “the exercise of that power was unauthorized by law;” and
(3) “denying the writ would result in injury for which no other adequate remedy exist[s] in the
ordinary course of law.” Marshall, 2009-Ohio-4986, at § 25. The first requirement is not in
dispute—Judge Burge “exercised judicial power in the underlying criminal case by vacating

{Smith and Allen’s] convictions.” Id. With respect to the remaining two requirements, “if a

? By way of comparison, other criminal procedure rules do not impose time frames on motions.
See, e.g., Crim. R. 12(D) (*The court in the interest of justice may extend the time for making
pretrial motions.”).
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- lower court patently and unambiguously lacks jurisdiction to proceed in a cause, prohibition will
issue to prevent any future unauthorized exercise of jurisdiction and to correct the results of prior
jurisdictionally unauthorized actions.” Id. at 9 26 (alterations and citation omitted). “[A] relator
need not establish the lack of any adequate remedy at law.” Id. at § 36 (alteration and citation
omitted).

“The Ohio Constitution does not confer jurisdiction on courts of common pleas; the
Constitution instead provides that jurisdiction must be conferred on these courts by the General
Assembly.” State ex rel. Mason v. Griffin, 104 Ohio St. 3d 279, 2004-Ohio-6384, 9 15. Thus, a
trial judge may perform only those judicial acts that are “sanctioned by ... statute.” Id. at¥ 17.
If a trial judge performs an act not authorized by statute, “he proceed]s] in a manner in which he
patently and unambiguously lack[s] jurisdiction to act.” Id.

This Court regularly issues writs of prohibition to prevent trial courts from performing an
unauthorized judicial act. For instance, in State ex rel. Special Prosecutors v. Court of Common
Pleas (1978), 55 Ohio St. 2d 94, the defendant pled guilty to a charge of murder, the trial court
accepted the plea, and the court of appeals affirmed the judgment. Several months later, the
defendant filed a motion to withdraw his guilty plea under Crim. R. 32.1. The trial court then
granted the motion,

The prosecutor then sought a writ of prohibition, asserting that the trial court exceeded its
authority when it allowed the defendant to withdraw his earlier plea. Id. at 96. This Court
agreed: “[Rule 32.1] does not confer upon the trial court the power to vacate a judgment which
has been affirmed by the appellate court.” Id. at 98. The Court then issued the writ, holding that
the trial court’s decision to “grant the motion to withdraw [the] plea of guilty” rested on “a total

and complete want of jurisdiction.” Id.
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The same is true here. Rule 29(C) did not confer on Judge Burge the power to issue a sua

sponte judgment of acquittal to Allen some fifteen years after the jury returned its guilty verdict.

Because his decision to do so was “clearly the unauthorized usurpation of judicial power,” id.,

Relators are entitled to a writ of prohibition.

CONCLUSION

For these reasons, Relators respectfully ask this Court to reverse the Ninth District’s

decision below and issue a writ of prohibition ordering Judge Burge to vacate Smith’s judgment

of acquittal and deny the motions for resentencing.

Respectfully submitted,

RICHARD CORDRAY (0038034)
Attorney General of Ohio

NJAMIN C. MIZER* (0083089)

Sglicitor General

*Counsel of Record
DAVID M. LIEBERMAN (0086005)
Deputy Solicitor
M. SCOTT CRISS (0068105)
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
benjamin.mizer@ohioattorneygeneral.gov

Counsel for Relator-Appellant
Richard Cordray :

15

DENNIS P. WILL (0038129)
Lorain County Prosecuting Attorney

BILLIE JO BELCHER* (0072337)

Assistant Prosecuting Attorney
*Counsel of Record

Lorain County Prosecutor’s Office

225 Court Street, 3rd Floor

Elyria, Ohio 44035

440-329-5393

440-328-2183 fax

billiejo.belcher@lcprosecutor.org

O
mamq?[B/w(_

Counsel for Relator-Appellant
Dennis P. Will



CERTIFICATE OF SERVICE
I certify that a copy of the foregoing Amended Reply Brief of Relators Ohio Attorney
General Richard Cordray and Lorain County Prosecuting Attorney Dennis P. Will was served by
U.S. mail this 4th day of November, 2010, upon the following:
The Honorable James M. Burge
Lorain County Justice Center

225 Court Street, Room 705
Elyria, Ohio 44035

en\jﬁm' C. Mizer

Solicitop Gener.



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20

