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IN THE SUPREME COURT OF OHIO

GERALD PRICE

Appellant,

-vs-

CARTER LUMBER, ET AL.

Appellees.

CASE NO.: 2010-1852

APPELLEES'
MOTION TO DISMISS
(Lack of Subject Matter Jurisdiction)

The Appellees, Carter Lumber Company, Inc., and James Collins, pursuant to The

Ohio Supreme Court Rules of Practice, Rule II, §2, respectfully move this Court for an order

dismissing the instant appeal on the ground that this Court lacks subject matter jurisdiction in

that the appeal is untimely. The grounds for this Motion are more fully set forth in the

attached Memorandum.
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MEMORANDUM IN SUPPORT

The instant case is a discretionary appeal (non-felony), from a Ninth District Court of

Appeals decision entered September 15, 2010. The Court of Appeals specified in its entry

that:

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of
the Court of Appeals at which time the period for review shall begin to
run. App. R. 22(E)

(See page 14 of the 9th Dist. Court of Appeals Decision and Journal Entry, attached to

Appellant's Memorandum in Support of Jurisdiction, Appendix A-14)

The S. Ct. Prac. R. II, §2, provides, in relevant part, the following:

Section 2. Institution of Appeal from Court of Appeals.
(A) Perfection of Appeal.
(1)(a) To perfect an appeal from a court of appeals to the Supreme
Court, other than in a certified conflict case (which is addressed in S. Ct.
Prac. R. IV), the appellant shall file a notice of appeal in the
Supreme Court within 45 days from the entry of the judgment
being appealed. The date of the court of appeals filed its judgment
entry for journalization with its clerk, in accordance with App. R. 22(E),
shall beconsidered the date of entry of the judgment being appealed.

(Emphasis added)

According the rules governing perfecting the instant appeal, it is untimely. The time

in which Appellant could file an appeal ended on October 25, 2010. In the instant case,
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Appellant filed his Notice of Appeal on October 28, 2010. Thus, the appeal is tardy. This

Court lacks jurisdiction over the subject matter of it as a result and should dismiss it.
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CERTIFICATE OF SERVICE

A copy of the foregoing Motion to Dismiss was served via regular U.S. mail, postage

prepaid, this 2nd day of November, 2010, on Edward L. Gilbert and Tracee Hilton-Rorar,

Attorney for Appellant, I Cascade Plaza, Suite 825, ^,kron, OH

Thomas F. Haskins, Jr.
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