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AMENDEI) NOTICE QF APPEAL OF
APPELLANT INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio ("IPU-{)hio" or "Appellant"), herebygives its

notice of appeal, pursuant to R.C. 4903.11, R.C. 4903.13, and Supreme Court Rule of Practice 2,

to the Supreme Court of Ohio and Appellee, from a May 13, 2010 f)pinion and Order

(Attachment A) and a July 14,2010 Entry on Rehearing (Attachment $) of the Public Utilities

Commission of Ohio ("Commission or PUCQ") in P[JCO Case No. 09-1 Q89-$L-PQR.

Appellant was and is a party of record in PUCQ Case No. 09-1089-FL-P4R and timely

filed its Application for Rehearing of Appellee's IKfay 13, 2010 Finding and Order in aooordance

with R.C. 4903.10. Appellant's Application for R.ehearing was denied with respect to the issues

on appeal herein by the Appellee's Entry pn Rehearing dated July 14, 2010.

The Appellee's Finding and Order and Entry on Rehearing approving the Application

of Columbus Southern Power Company ("CSP") and Ohio Power Company ("OP") (collectively

referred to as the "Companies" or "AEP-Ohio") is unlawful and unreasonable. Specifically, the

Appellee's Finding and Order and Entry on Rehearing are unlawful and unreasonable in the

following respects:

A. The Oommission's Qrder authorizing CSP to recover lost distribution
revenue through January 1, 2011 is unreasonable, unlawful, and contrary to
the record evidence.

$. , The Cormnission's Order approving the Stipulation and Recommendation
without considering the overall rate impacts on Ohio customers is
unreasonable and unlawful.

C. The Commission's Order approving cqst recovery for CSP's peak demand
reduction proposal is unreasonable, unlawful and contrary to the record

evidence.

A•

{c31s7s:}

The Commission's Qrder prohibiting A$P-Qhio and mercantile customers from
relying on the "benchmark comparison method" for agreements reached after

December 1 Q, 2009 is unreasonable and urilawful.

000000002



WHEREFOR$, Appellant respectfully submits that Appellee's May 13, 2010 Finding and

Order and July 14, 2Q10 Entry on Rehearing are unlaWVfu1, ynjust, and un.reasonable and should

be reversed. The case should be remanded to Appellee uvith instructions to correct the errors

complained of herein.

Respectfully Submitted,

Sane .. andazzo, Coux^sel of Record (0016386)
Lisa G. McAlister (Q075043)
Joseph M. Clark (0080711)
McNees Walla.ce & Nurick LLC
Fifth Third Center
21 East State Street, 17th Floor
Columbus, QH 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653

COUNSEL FOR APPELLANT,
1NDUSTRIAL ENERGY USERS-OHIO
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CERTIFICATE OF FILING

I hereby certify that a Amended Notiqe of Appeal of Appellant Industrial Energy
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on September 3, 2010.
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NOTICE OF APPEAL OF
APPELLANT INDUSTRIAL ENERGY 11SERS-OHIO

Appellant, Tndustrial Energy Users-Ohio ("IEU-Ohio" or "Appellant"), hereby gives its

notice of appeal, pursuant to R.C. 4903.11, R.C. 4903.13, and Supreme Court Rule of Practice 2,

to the Supreme Court of Ohio and Appellee, from a May 13, 2010 Opinion and Order

(Attachment A) and a July 14, 2010 Entry on Rehearing (Attachment B) of the Public Utilities

Commission of Ohio ("Commission or PUCO") in PUCO Case No, 09-1089-EL-POR.

Appellant was and is a party of racord in PUCO Case No. 09-1089-EL-POR and timely

filed its Application for Rehearing of Appellee's May 13, 2010 Finding and Order in accordance

with R.C. 4903.10_ Appellant's Application for Rehearing was denied with respect to the issues

on appeal herein by the Appellee's Entry on Rehearing dated July 14, 2010.

The Appellee's Finding and Order and Entry on Rehearing approving the Application

of Columbus Southem Power Company ("CSP") and Ohio Power Company ("OP'^ (collectively

referred to as the "Companies" or "AEP-Ohio") is unlawful and unressonable. Spccifically, the

Appellee's Finding and Order and Entry on Rehearing are unlawful and unreasonable in the

following respects:

A. The Comnsission's Order authorizing CSP to recover lost distribution
revenue through January 1, 2011 is unreasonable, unlawful, and contrary to

the record evidence.

B. The Commission's Order approving the Stipulation and Recornmendation

without consideriag the overall rate impacts on Ohio customers is

unreasonable and unlawful.

C. The Commission's Order approving cost racovery for CSP's peak demand

reduction proposal is lulreasonabie, unlawful and contrary to the record

evidence.

D. The Conunission's Order prohibiting AEP-Ohio and mercantile customers from

relying on the "benchmark comparison method" for agreements reached after

December 10, 2009 is unrcasonable and nnlawfnl.

{C31740: )
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WHEREFORE, Appellant respectfully submits that Appellee's May 13, 2010 Finding and

Order and July 14, 2010 Entry on Rehearing are unlawful, unjust, and unreasonable and should

be reversed. The case should be remanded to Appellee with instructions to correct the errors

complained of herein.

Respectfully Submitted,

Samuel C. Randazzo, Counsel o ecord (0016386)
Lisa G. McAlister (0075043)
Joseph M. Clark (0080711)
McNees Wallace & Nurick LLC
Fifth Third Center
21 East State Street, 17'h Floor
Columbus, OH 43215
Telephone: (614)469-8000
Facsimile: (614) 469-0653

COUNSEL FOR APPELLANT,
INDUSTRIAI. ENERGY USERS-OWO

;C3i74o: )
2
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this Notice ofAppeal ofAppellant Industrial Energy Users-

Ohio was sent by ordinary U.S. mail, postage prepaid, or hand-delivered to all parties to the

proceeding before the Public Utilities Commission of Ohio, listed below, and pursuant to Section

4903.13 of the Ohio Revised Code on August 31, 2010.

Lisa G. McAlister
Counsel for Appellant,
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I
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Matthew J. Satterwhite
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stnourse@aep.com
mj satterwhite@aep. com

ON BEHALF OF COLUMBUS SOUTHERN

POwER AND OHIO POWER COMPANY

Clinton A. Vince
Douglas G. Bonner
Emma F. Hand
Keith C. Nusbaum
Sonnenschein Noth & Rosenthal LLP
1301 K Street, NW
Suite 600, East Tower
Washington, DC 20005
cvince@sonnenschein.com
dbonner@sonnenschein_com
ehand@sormenschein.com
knusbaum@sonnenschein.com

QN BEHALF OF ORMET PRIMARY

ALUIYIINUM CORPORATION

David C. Rinebolt
Colleen L. Mooney
phio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45839-1793
drinebolt@aot.com
cmooney2@columbus,ri.com

ON BEHALF OF OHIO PARTNERS FOR

AFFORDABLE ENERGY

David F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
dboehm@BKLlawfnm.com
mkurtz@BKLlawfirrn.com

ON BEHALF OF OHIO ENERGY GROUP

Henry W. Eckhart
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Columbus, OH 43215
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Richard Sites
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ricks@ohanet.org

ON BEHALF OF THE OHIO HOSPITAL

AssOCIATIoN

Nolan Moser
Will Reisinger
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Janine L. Migden-Ostrander
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Terry L. Etter
Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
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allwein@occ.state.oh.us
etter@ooc.state.oh.us

ON BEHALF OF THE OFFICE OF THE OHIO

CONSUMERS COUNSEL
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Ohio Poverty Law Center
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Columbus, OH 43215
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ON BEHALF OF THE OHIO POVERTY LAW
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Richard Cordray
William L. Wright
Thomas McNamee
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CERTIFICATE OF FILING

I hereby certify that a Notice of Appeal of Appellant Industrial Energy

Users-Ohio has been filed with the docketing division of the Public Utilities Commission of

Ohio in accordance with Rules 4901-1-02(A) and 4901-1-36 of the Ohio Administre.five Code,

on August 31, 2010.

Lisa G. McAlister
Counsel for Appellant,
Industrial Energy Users-Ohio

(C3174D:) 5
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THE PUSLIC UTILITIES CoMAt11SSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval
of its Program Portfolio Plan and Request
for Expedited Consideration.

In the Matker of the Application of Ohio
Power Company for Approval of its
Program Portfolio Plan and Request for
Expedited Consideration.

Case No. 09-1089-EL-POR

Case No. 09-1090-EL-POR

APPLICATION FOR REHEARING AND MEMORANDUM
OF INDUSTRIAL ENERGY USERS-OHIO

N SUPPORT

Samuel C. Randazzo, Counsel of Record
Lisa G. McAlister
Joseph M. Clark
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21 East State Street, 17' Floor
Columbus, OH 43215-4228
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fmeatister@mwncmh.com
jctark@mwncmh.com

June 14, 2010 Attorneys for Industrial Energy Users-Ohio
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BEFORE
THE PUBLIC UTiE,ITIES COMMISSION OF OHIO

In the Matter of the Appfication of Columbus
Southern Power Company for Approval
of fts Program Portfolio Plan and Request
for Expedited Consideration.

Case No. 09-1089-EL-POR

In the Matter of the Application of Ohio
Power Company for Approval of its
Program Portfolio Plan and Request for
Expedited Consideration.

Case No. 09-1090-EL-POR

APPLICATION FOR REHEARING OF
INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("O.A.C.") , Industrial Energy Users-Ohio ("IEtJ-Ohio") respectfulfy

submits this Application for Rehearing of the Opinion and Order issued by the Public

Utilities Commission of Ohio ("Comrnission") on May 13, 2010 ("Order") on Columbus

Southern Power Company's ("CSP") and Ohio Power Company's ("OP") (collectively,

"AEP-Ohio") application ("Application") for approval of an energy efficiency and peak

demand reduction portfolio plan ("Pottfofio Plan") to comply with the requirements of

Amended Substitute Senate Bill 221 ("SB 221"). As explained in more detail in the

attached Memorandum in Support, the Commission's Order in this case is

unreasonable and unlawful for the foilowing reasons:

1) The Commission's Order authorizing AEP-Ohio to recover lost
distribution revenue through January 1, 2011 is unreasonable,
unlawful, and contrary to the record evidence.

{C31034:3 }
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2) The Commission's Order approving the Stipulation and
Recommendation without considering the overall rate impacts on
customers is unreasonable and unlawful.

3) The Commission's Order approving cost recovery for AEP-Ohio's
peak demand reduction proposal is unreasonable, unlawful and
contrary to the record evidence.

4) The Commission's Order prohibiting AEP-Ohio and mercantile
customers from relying on the "benchmark comparison method" for
agreements reached after December 10, 2009 is unreasonable and
unlawful.

The above errors, either considered individually or in combination, make it

unreasonable and unlawful for the Commission to find that the settlement approved by

the Commission benefits ratepayers and the public interest and that the settlement does

not violate important regulatory principles and practice.

IEU-Ohio respectfully requests that the Commission grant this Application for

Rehearing.

Respectfully submitted,

Randazzo
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BEFaRE

THE PUBLIC UT1LITiES COMMISSION OF OHIO

In the Nlafter of the Application of Columbus
Southern Power Company for Approval
of its Program Portfolio Plan and Request
for Expedited Consideration.

In the Mafter of the Application of Ohio
Power Company for Approval of its
Program PortFolio Plan and Request for
Expedited Consideration.

Case No. 08-1089-EL-POR

Case No. 09-1090-EI.-POR

NiEMORANDUM IN SUPPC3RT

I. INTRODUCTION

On November 12, 2009, AEP-Ohio filed its Application for approval of a Portfolio

Plan to comply with the requirements of SB 221. Contemporaneously, AEP-Ohio

submitted a Stipulation and Recommendation {"Stipulation") entered into by some

parties in support of AEP-Ohio's Portfolio Plan.

On December 11, 2009, IEU-Ohio submitted objections and reoommended

modifications to AEP-Ohio's Portfolio Plan. On January 21, 2010, the Commission

issued an Entry adopting a procedural schedule. On February 25, 2010, an evidentiary

hearing was conducted. IEU-Ohio, AEP-Ohio and, jointly, the Off"ioe of the Ohio

Consumers' Counsel, the Ohio Environmental Council, the Sierra Club and the Natural

Resouroes Defense Council filed Initial Briefs on March 10, 2010. Only IEU-Ohio and

AEP-Ohio filed Reply Briefs on March 19, 2010.

On May 13, 2010, the Commission issued its Order approving the Stipulafion,

with modifications. On May 21, 2010, AEP-Ohlo filed tariffs to comply with the

(C310 3
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Commission's Order. AEP-<3hio's compliance tariffs compress the time period to

recover AEP-Otiio's projected costs from the 24 months reflected in AEP-Ohio's initial

application to 17 months (June 2010 through December 2011) and, thus, result in larger

rate increases than AEP-Ohio projected in its Application. On May 26, 2010, the

Commission approved AEP-Ohio's tarif#s making the energy efficiency and peak

demand reducfion ("EEIPDR") riders effective, on a bill rendered basis, commencing

with AEP-Ohio's June 2010 biUing cycle.

t#. ARGUMENT

The errors discussed below, either considered individually or in combination,

make it unreasonable and unlawful for the Commission to find that the settlement

approved by the Commission benefits ratepayers and the public interest and that the

settlement does not violate important regulatory ptincipies and practice.

A. The Commission's Order authorizing AEP-Ohio to recover iost
distriburtion revenue through January 1, 2011 is unreasonable,
unlawful, and contrary to the record evidence.

Section 4928.66(D), Revised Code, provides that the Commission may establish

rules regarding the content of an application by an eiectric distribution utility ("EDU°) for

Commission approval of a revenue decoupiing mechanism under this division. Further,

the Commission may approve an application under this division if it determines both that

the revenue decoupling mechanism provides for the recovery of revenue that otherwise

may be foregone by the EDU as a result of the EDU's implementation of any energy

efficiency or energy conservation programs and reasonably aligns the interests of the

EDU and of its customers in favor of those programs. In accordance with Section

4926.66(D), Revised Code, the Commission adopted Rule 4901:1-39-07, O.A.C., which

{cslas4:s } 4
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permits EDlls to include "appropriate lost distribution revenue" In a cost recovery

mechanism.

As the applicant in this case, AEP-Ohio had the burden of demonstrating that its

request for recovery of revenue that otherwise would be foregone (lost distribution

revenue) was appropriate. As IEU-Ohio. has explained, AEP-Ohio failed to meet its

burden because AEP-Ohio failed to present any evidence to demonstrate that recovery

of lost distribution revenue is necessary in order to allow either CSP or OP an

opportunity to recover its cost of providing distribution service including a fair and

reasonable return on used and useful distribution rate base.' The record evidence that

was presented shows that AEP-Ohio's lost distribufion revenue claim and the amount

awarded by the Commission were excessive and unreasonable because the amount

was calculated based on the incorrect assumption that AEP-Ohio will experience lost

distribution revenue when commercial and industrial customers reduce energy usage.z

The evidence shows that energy efficiency by commercial and industrial customers

does not result in foregone revenue as assumed by AEP-Ohio and as approved by the

Commission.

The Commission agreed with IEU-Ohio:

However, in this instance, the Commission agrees with IEU-Ohio that the
record fails to establish what revenue is necessary to provide AEP-Ohio
with the opportunity to recover its costs and to earn a fair and reasonable
return. Without this information, the Commission cannot determine
whether the Signatory Parties' proposal included in Section F of the
Stipu(ation is reasonable. Given that CSP's last distribution rate case

1 Initial Brief of IEU-Ohio at 14-16.

{C31084:3} 5
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occurred in 1991 and OP's last distribution rate case occurred in 1994,
AEP-Ohio's actual costs of service are unknown at this time.3

Notwithstanding this conclusion, the Commission nonetheless authorized

AEP-Ohio to increase rates so as to recover lost distrPbution revenue through January 1,

2011.4 Moreover, the Commission only "encouraged" and did not "require" AEP-Ohio to

propose a mechanism to "answer the Commission's concern regarding quantification of

fixed costs, as well as a mechanism to achieve revenue decoupling, which may include,

but is not limited to, the method proposed in this filing."5 The Commission also stated

that it would consider a request by AEP-Ohio to extend the lost distribution revenue

recovery period while the Commission considers any proposal AEP-Ohio may produce.6

The Commission's authorization of lost distribution revenue despite its holding

that there is no evidence to support such cost recovery violates Section 4928.66(D),

Revised Code, and Rule 4901:1-39-07, O.A.C. The Commission's suggestion that it

may entertain a request by AEP-Ohio to extend cost recovery while it considers other

proposals from AEP-Ohio is likewise unreasonable and would produce an unlawful

result. IEU-Ohio requests that the Commission grant rehearing and prohibit AEP-Ohio

from recovering lost dist(bution revenue though its EE/PDR rider.

Opinion and Order at 26.

{C31 Q34:3 }
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B. The Commission's Order approving the Stipulation and
Recommendation without considering the overall rate impacts on
Ohio customers is unreasonable and unlawful.

The Commission may not lawfully approve a portfolio plan without considering

total rate impacts on customers. And, even if Ohio law permitted the Commission to

ignore potential rate impacts, it would not be reasonable to do so.

Section 4928.66(A)(2)(b), Revised Code, vests the Commission with

discretionary authority to amend energy efriciency and peak demand reduction

benchmarks if the Commission determines that the amendment is necessary due to

regulatory, economic, or technological reasons. The General Assembly wisely

determined that the energy efficiency and peak demand benchmarks were not etched in

stone, but reflected statutory objectives whose achievement was dependent upon other

real world regulatory, economic and technological factors.

Moreover, Section 4928.02, Revised Code, sets forth Ohio's state policy and

requires the Commission to ensure the availability to consumers of adequate, reliable,

safe, efficient, nondiscriminatory, and reasonably priced retail electric service; and,

facilitate the state's effectiveness in the global economy, among other objectives. Thus,

in considering AEP-Ohio's Application, Ohio law requires the Commission to consider

electric service price impacts on customers. The price impacts on customers cannot be

assessed in isolation without considering other rate changes including the annual

increases customers are subject to as a result of the Commission's order approving

AEP-Ohio's electric security plan {"ESP"}.'

As the CommissSan is aware, the EEJPDR rider was initially approved as part of AEP-Ohio's ESP.

(C31034:3 )
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These tools were not designed to specifidally deal with current conditions

because the current conditions were not anticipated at the time SB 221 was developed.

But, they are the tools available to the Commission to address price and reliability

objectives of customers as well as the reasonable revenue needs of the EDUs,

notwithstanding the Commission's refusal to use the reasonable rate

policy statement in Section 4928.02, Revised Code, and the just and reasonable

requirement in Section 4909.18, Revised Code, to consider whether the amount and

frequency of AEP-Ohio's proposed automatic price escalations would unjustly enrich the

EDUs and excessively burden AEP-Ohio's customers,& the Commission has utilized

those tools to indicate that regardless of the ratemaking means chosen, both Ohio's

electricity policy and Section 4909.18, Revised Code, require the Commission to ensure

that the resulting price is just and reasonable:

e in AEP-Ohio's rate stabilization plan ("RSP°) case that preceded AEP-Ohio's ESP case and SB 221,
AEP-Ohio proposed, among other things, automatlc annual escalations in the unbundled generation price
over a period of three years. The evidence in the proceeding did not include any estimate of market-
based prices and canfirmed that the market had not matured as expected when SB 3 was enacted in
1999. In this context, some parties argued that the Commission should use the reasonable rate policy
statement in Section 4928.02, Revised Code, and the just and reasonable requirement in Section
4909.18, Revised Code, to consider whether the amount and frequency of the utility's proposed automatic
price escalations would unjustly enrich the utility and excesskvely burden AEP-Ohio's customers. In
response to these legal arguments, the Commission said (citations original):

Many of the parties object to the provision because they contend that AEP is already
eaming too much. However, these parties seem to forget that, with the expiration of the
MDP, generation rates are subject to market (not the Commission's traditional cost-of-
service rate regulation) and that the ptan was an option that AEP voluntarily proposed.
Section 4928.05(A)(1), Revised Code. We make this observation to point out that, under
the statutory scheme, company earnings IPvels would not come into play for establishing
generation rates - market tolerances would otherwise dictate, just as AEP argued (AEP

Reply Br. 26-27).

(n the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for

Approvat of a Post Market Development Period Rate Stabilization Plan, Case No. 04-169-EL-UNC,
Opinion and Order at 18 (January 26, 2005). Thus, the Commission rejected the relevance of cost-based
analyses in approving the automatic generation increases proposed by AEP-Ohio to simulate market-
based prices in a case where there was no evidence submitted on the level of market-based prices.

(C31034:3 ) 8
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We are tasked, under Chapter 4928 of the Revised Code, with approving
generation charges that are market-based and consistent with the state
policy set forth in this chapter. Although, in some instances, costs or
changes in costs may serve as proxies for reasonable market valuations
or changes in such valuations, this is not the same as establishing prices
based on costs. Similarly, a market-based standard service off'er price is
not the same as a deregulated price. Standard service offers remain
subject to Commission jurisdiction: under Chapter 4928 of the Revised
Code. And, standard service offers must be consistent with state policy
under Section 4928.02, Revised Code. Elyria Foundry Co, v. Pub. Utii.

Comm. (2007), 114 Ohio St. 3d 305. Thus, while a standard service offer
price need not reflect the sum of specific cost components, the result must
produce reasonably priced retail electric service, avoid anticompetitive
subsidies flowing from noncompetitive to competitive services, be
consistent with protecting consumers from market deficiencies and market
power, and meet other statutory requirements.9

The Commission must use all the tools at its disposal to secure balanced

outcomes and ensure that the public interest is met.

Under similar circtimstances, other state utility regulators have found that

customer rate impacts are, and must remain, a key determinant in whether the costs of

achieving statutory benchmarks are reasonable. Specifically, the Virginia State

Corporation Commission ("SCC") recently denied AEP-Ohio's affiliate's [Appalachian

Power Company ("APCo"j] application for approval of three purchase power

agreements as part of ifs participation in the state's renewable energy portfolio standard

("RPS") program because the agreements are too costly for APCo customers given

other rate increases customers had experienced. The Virginia SCC observed that the

Virginia General Assembly has made it clear that while renewable forms of energy are

to be encouraged, the ratepayers of Virginia must be protected from costs that are

unreasonably high and noted:

g In the Matter of the Consofidated Duke Energy Ohio, 1nc. Rate Stabilization Plan Remand and Rider

Adjustment Cases, Case Nos. 03-93-EL-ATA et al., Order on Remand at 36-37 (October 24, 2007). This
decision was issued the day before the Senate passed SB 221,

{C31634:3 j 9
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APCo's rates have increased by more than $500 miliion - or more than
50% for residential customers - since the beginning of 2007, and this
amount does not include the Company's currently pending base rate
proceeding. We also note that several of APCa's rate increases since
2006 have included recovery of environmental-related costs that, as with
the cost of renewables, are expended with the goal of achieving positive
environmentai benefits. Rate impact on customers is a key statutory
factor i n the Commission's consideration of energy supply
proposals, whether they be new generation projects, fuet costs, or
RPS measures. Section 56-585.2 of the Code does not create a limitless
authority for a utility to increase customer costs, and we find under the
instant circumstances that it is neither reasonable nor prudent for the
Company to incur the increased cost associated with entering into the
Beech Ridge and Grand Ridge PPAs [purchase power agreements].'o

The Virginia SCC found that APCo had not met its burden of proof to demonstrate that

its power purchase agreements were reasonable:

As we noted in APCo's most recent fuel case, however, the General
Assembly has made it clear that while renewabie forms of energy are to
be encouraged, the ratepayers of Virginia must be protected from costs for
renewable energy that are unreasonably high. The General Assembly has
also required that ratepayers be protected from renewable energy that is
obtained in an imprudent manner. In other words, the General Assembly
could - but has not - set forth a policy of encouraging renewable energy at
any price or under any set of circumstances, no matter how burdensome
the impact on customers. This legislative policy is embodied in the
"reasonable" and "prudent" mandates in §56-585.2 F of the Code, As a
result, aithough some renewable resources may satisfy the statutory
standards, other or additional resources may not when considering
relevant cost, economic, and other factors.'t

The Virginia SCC denied APCo's application concluding, "The General Assembly

has enacted laws that make it clear that rate impacts are, and must remain, a key

" ° Application of.Appalachian Power Company for Approval Pursuant to Va. Code § 56-585.2 of

Purcliase Power Agreements as Part of its Participa6on in the Virginia Renewabte Energy Pottfelio
Standard Program, Case tVo. PUE-2009-00102, Order Denying Application at 10-11 (emphasis
added) (internal citations omitted) (June 2, 2010) (°June 2 Order"); available online at
http^l/www scc virginia gov/newsreile apconopa 10 pdf and attac#red hereto as Attachment A.

" !d. at B(emphasis added)(internal citations omitted).
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determinant in evaluating proposed projects, whether of renewable or non-renewable

resources."'z

In this proceeding, IEU-Ohio argued that the Commission could not and should

not view the rate increases that would result from Commission approval of the

Stipulation in isolation but must consider other recent rate increases approved by the

Commission and the impact on customers collectively. IEU-Ohio witness Kevin M.

Murray testified that as a result of the Commission's January 7, 2010 Order in Case

Mos. 09-$72-EL-FAC, et at, CSP customers saw, on average, a 6% increase in the total

amount of their January 2010 electric bills. OP customers saw, on average, a 7%

increase in the total amount of their January 2010 electric bills. Customer bills

increased additionally as a result of the Commission's January 7, 2010 Order in Case

No. 09-1095-EL-R©R. CSP customers experienced an addifional 10.52701% increase

in the distribution charges in their January 2010 electric bills while OP customers

experienced an additional 8.33091% increase in the distribution charges in their

January 2010 electric bills. These increases are compounding increases in CSP and

OP rates that have occurred each year since 2006.13

Moreover, the Stipulation includes typical bill comparisons ( in Attachment A to

the Stipulation) for customers of both CSP and OP if the proposed EE/PDR rider rates

as proposed were approved, demonstrating that the Stipulation would result in total

electric bill increases for customers in the range of 0.4% to 3.4% for CSP customers

and 0.4% to 4.0% for OP customers. The Stipulation also contemplated that AEP-Ohio

2 Id. at 12-13.

' EEU-Ohio Ex. 1 at 14-15.
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would recover 3 years of costs (2009 - 2011) over a two-year peri€sd (2010 - 2011),

beginning in January 2010. However, as noted above, the Commission's Order

authorized AEP-Ohio to begin cost recovery commencing with AEP-Ohio's June 2010

billing cycle over a compressed 17-month time period. Thus, the actual bill impacts

customers will experience wi[l be higher than projected in Attachment A to the

Stipulation.

In its Order, the Commission noted that ft had rejected similar arguments by

IEU-Ohio. The Commission stated that it "evaluates the benefits of the Stipulation to

ratepayers on a variety of factors, not just rates. Particularly in this case, we will

consider whether AEP-Ohio's Action Plan sufficiently encourages energy efficiency such

that it is likely to achieve a reduction in energy consumption and an associated public

benefit .14 There is no indication that the Commission ever considered price impact on

customers in its decision.

By failing to consider the overall rate impacts to customers that will result from

approving the Stipulation, the Commission failed to ensure that AEP-Ohio customers

will receive reasonably priced electricity service, thus satisfying Section 4928.02,

Revised Code. Compressing the recovery period just makes things worse. The

Commission should grant rehearing and find that the Stipulation is not in the public

interest because the rate impacts to customers, in the context of AEP-Ohio's total rate

increases under its ESP, witl not result in reasonable rates.

14 Order at 22-23.
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C. The Gommission's Order approving cost recovery for AEP-Ohio's
peak demand reduction proposal is unreasonable, unlawful and
contrary to the record evidence.

AEP-Ohio's Application proposed to obtain peak demand reduction reductions

necessary to satisfy statutory benchmarks solely through expanding the availability of

existing interruptible rate schedule offers, which historica3ly have had limited or no

success in attracting customers.15 IEU-Ohio argued that AEP-Ohio shoukd leverage the

ability for customers to commit demand response as a PJM capacity resource, and at

the customer's election, commit €ts peak demand capabilities towards AEP-Ohio's

porffoiio obligation.

On the same day that Reply Briefs were due in this case, AEP-Ohio filed an

application to, modify its tariffs to include a new peak demand reduction program in

Case Nos. 1 n-343-EL-ATA, et al. The peak demand reduction plan proposed in that

case is not part of AEP-Ohio's Portfolio Plan and is not part of the record in this case.

What is in the record is an admission by AEP-Ohio witness Jon F. Williams that any

administrative costs for the alternative peak demand reduction program proposed by

IEU-Ohio would be significantly less than the approximately $7 million embedded in the

Portfolio Plan that AEP-Ohio put before the Commission.'s

Nonetheless, the Commission Order appears to authorize AEP-Ohio to recover

approximately $7 million to expand the availability of Schedule IRP. The Commission

did not offer any justification for its rate recovery authorization other than recognizing

"that AEP-Ohio has proposed, in Case Nos. 10-343-EL-ATA and 10-344-EL-ATA, which

ss See, Initial Brief of IEU-Ohio at 8-9.

's Tr. at 45-46.
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are currentiy pending before the Commission, to offer its own demand response

programs."" Thus, this appears to be another order in a series of Commission orders

wherein the Commission has refused to make a substantive decision on peak demand

reduction.

Specificaliy, in ffs ESP Application, AEP-Ohio sought to prohibit retail customer

participation in PJM's demand response programs.18 Despite extensive arguments on

this issue, the Commission held: "that this issue must be deferred and addressed in a

separate proceeding, which will be established pursuant to a subsequent entry.

Although we are not making a determination at this time as to the appropriateness of

such a provision, we direct AEP to modify its ESP to eliminate the provision that

prohibits participation in PJM demand response progranis "t9 fEU-Ohio and AEP-Ohio,

among others, disagreed that the Commission lacked sufficient evidence to issue a

decision on this issue 20 However, the Commission determined that it needed additional

information regarding the costs and benefits to Ohio customers of mercantile customer

"Orderat224,

18 in the Matter of the Application of Columbus Southern PoWer Company for Approval of an Electric

Securrty Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain

Generating Assets, Case Nos. 08-917-EL-SSO, et aL (hereinafter "ESP Case"), Direct Testimony of
David M. Roush on behalf of Ohio Power Company and Columbus Southern Power Company at 6-7

(July 31, 2008).

19 ESP Case, Opinion and Order at 58 (March 18, 2009).

20 "AEP Ohio respectfully disagrees with the OrdePs conclusion that the Commission does not have
sufficient information to decide the issue of retail participation in PJM demand response programs, given
the exhaustive treatment of these issues by the par6es in merit briefing (both in the context of the 1(1/09
briefs and the full merits briefs), in motions and memorandum in support and in opposition, multiple sets
of written testimony and substantial cross examination during the hearing. The thorough fi6gation of this
issue is evidenced by the Order's substantial recitation of the arguments and issues relating to AEP
Ohio's proposal to restrict retail participation in the wholesale PJM demand response pmgrams. (Order,
pp. 53-58). The merits of P,EP Ohio's positlon (as well as that of all the parties) have-been fully developed
during briefing and motions in this case and will not be revisited again in this application for rehearCng"
ESP Case, Columbus Southern Power Company's and Ohio Power Company's Application for Rehearing

at 23-24 (Apol 17, 2009).

{C31o34:3 }
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participation in PJM's demand response programs and, thus, did not specifically

address the issue. In the meantime, the Commission's decision left unimpaired the

opportunity for customers ta participate in PJM's demand response programs except for

customers taking service pursuant to a Commission-approved reasonable

arrangement.2'

Despite the Commission's indication that it would open a new docket to address

the peak demand reduction issue, it never did so. The issue came to a head for

reasonable arrangement customers in Case No. 09-516-EL-AEC. Also, other Ohio

EDUs have developed plans in conjunction with mercantile customers to utilize a path

recognized by the Commission in its rules to use customer-sited peak demand

reduction capabilities that clear as capacity resources in PJM to comply with Ohio's

peak demand reduction benchmarks (often by filing a joint application for approval of a

reasonable arrangement).22 However, rather than approving the reasonable

arrangement applications to set a precedent supported by customers and EDUs alike,

the Commission has apparently put the joint applieations on hold pending a final

outcome on AEP-Ohio's peak demand reduction plans23 The Commission's avoidance

Z' ESP Case, Entry on Rehearing at 40-41 (July 23, 2009).

22 fn the Matter crf the Joint Application of The Dayton Power and Light Company and Airgas, Inc. for

Approval of a Reasonable Arrangement to fncorporate Customer Participation in PJM's Demand

Response Programs into DP&L's Demand Reduction Program, Case No. 09-702-EL-AEC (August 7,

2009); In the Matter of the Joint Application of The Dayton Power and Light Company and Appleton

Papers, Inc, for Approval of a Reasonable Arrangement to Incorporate Customer Participation in PJM's

Demand Response Programs into DP&L's Demand Reduction Program, Case No. 09-1701-EL-AEC

(December 17, 2009).

2^ It is important to note that the joint applications for reasonable arrangements have been sitting before
the Commission for nearly a year with no action in some cases.
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of issuing a decision on this issue has caused uncertainty, unpredictability and

increased expense to Ohio customers and AEP-Ohio alike.24

In this case, AEP-Ohio did not meet its burden of demonstrating that ifs peak

demand reduction program proposal before the Commission in this case is reasonable

or in the public interest or cost-effective. In fact, the record demonstrates, by

AEP-Ohio's own admission, that its peak demand reduction plan is not least cost.

Accordingly, the Commission should reverse its authorization to recover approximately

$7 million unless and until the Commission approves a peak demand reduction plan.

AdditionalEy, IEU-Ohio requests an explicit order from the Commission that its decision

in this case does not resolve any of the issues raised in Case Nos. 10-343-EL-ATA, ef

a!:

D. The Commission's Order prohibiting AEP-Ohlo and mercantile
customers from relying on the "benchmark comparison method" for
agreements reached after December 10, 2i?09 is unreasonable and
untawful.

AEP-Ohio's Application included two options to encourage mercantile customers

to commit self-directed projects towards AEP-Ohio's portfolio requirements: 1) a

reduced upfront payment from AEP-Ohio equivalent to an advance payment of a portion

of the customer's EElPDR rider cost obligation with the customer continuing to pay the

rider; or, 2) an exemption from the EE/PDR rider if the customer's committed energy

savings equaf AEP-Ohio's mandated benchmark requirement percentages of energy

savings based upon the customer's 2006-2008 average annual energy usage

24 ESP Case, Columbus Southern Power Company's and Ohio Power Company's Appiication for
Rehearing at 25 (April 17, 2009). AEP-Ohio noted, "Delaying a decision on the issue will inject
substantia3 uncertainty into AEP Ohio's plan for compiiance with the peak demand reduction mandates of
SB 221 and will impose unnecessary additionai costs on AEP Ohio's ratepayers... "
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baselines.26 This element of AEP-Ohio's Application and Stipulation was supported by

all parties.26 Nonetheless, the Commission unilaterally modified the self-direct program

by eliminating the methodology reflected in the Stipulation to determine an appropriate

exemption from the EE/PDR rider. The Commission stated:

In previous mercanti6e rider exemption cases considered by the
Commission, we found that it would be both equitable and reasonable to
accept a mercantile customer"s application for rider exemption using the
benchmark comparison method to determine whether a rider exemption is
appropriate when, in reliance upon the prior version of Rule 4901:1-19-08,
O. A. C., the customer and the efeotric utility reached agreement on the
application between June 17, 2009 and December 10, 2009. However,
mercantile customer rider exemption requests arising from agreements
subsequent to the December 10, 2009 effective date of the rules shall not
rely upon the benchmark comparison method. Thus, the segment of the
Stipulation described herein in Section iV.1.3 of this Order, is clarified to
reflect that a calculation that utiiizes Option 2, the benchmark comparison
method, is only available for applications for mercantile customer rider
exemption for agreements entered into between June 17, 2009 and
December 10, 2009 z7

Rather than providing clarity, the Commission's Order adds confusion regarding

how rider exemptions for mercantile customers will be evaluated.28 The Commission's

position on these important implementation matters, as acknowledged by the

Commission above, has flip-flopped and been anything but a model of clarity and

predictability.

The Commission unilaterally modified the only universally supported provision in

AEP-Ohio's Application and Stipulation by eliminating a methodology upon which to

base the value of customer-sited capabilities committed to the EDU without providing

25 Stipulation at 12-13.

26 1EU-Ohio Ex. 1 at 22.
27 Order at 27 (internal citations omitted).

28 The Comrnission's reference to Rule 4901:1-19-08, O.A.C., is an apparent error, as the relevant rule
regarding mercant7le customer exemptions is actually Rule 4901:39-08, L7.A.C..
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any direction on the methodology upon which customers may rely. The Commission's

Order implicitly suggests that the Commission's rules provide guidance on what criteria

must be met in order for a mercanfile customer to qualify for an exemption from the

rider. However, the Commission's rules do not direofly address this issue. The only

specific demonstration required by the Commission's rules is a demonstration pursuant

to Rule 4901:1-39-08(A), O.A.C., that the energy savings associated with the mercantile

customer's energy efficiency or peak demand reduction projects are the result of

investments that meet the total resource cast test, or that the utility's avoided cost

exceeds the cost to the electric utility for the mercantile customer's program.

Demonstrating that a mercantile customer's program is cost-effective under either

approach specified in the rules does not answer the question of over what period of time

the mercanti[e customer should qualify for an exemption from the EE/PDR rider. Thus,

customers are left to guess how to interpret the Commission's Order. For this reason,

the Commission's decision is unreasonable and the Commission should grant rehearing

to clarify the criteria that will be used to calculate the time period that a mercantile

customer may qualify for an exemption from the rider.

As the Commission is aware, Section 4928.66(A)(2)(d), Revised Code, directs

the Commission to apply the compliance section of the law in such a manner as to

"include facititating efforts by a mercantile customer or group of those customers to offer

customer-sited demand-response, energy efficiency, or peak demand reduction

capabilities to the electric distribution utility as part of a reasonable arrangement

submitted to the commission pursuant to section 4905.31 of the Revised Code."

(emphasis added). The Commission must grant rehearing to create a standard that is
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intelligible and not impossible to meet. Moreover, the Commission has failed to

articulate why the standard reflected in the Stipulation and unanimously supported by

the parties in this proceeding is not an appropriate methodo{ogy. Accordingly, IEU-Ohio

requests that the Commission reverse its ruling regarding the benchmark comparison

methodology.

11€. CONCLUSION

For the reasons set forth above, IEU-Ohio respectfully requests that the

Commission grant this Appiication for Rehearing.

Respectfully submitted,

^
1 of Record)Samuel C. andazzo {C

Lisa C. McAlister
Joseph M. Clark
MCNEES WALLACE & NU{2SCK LLC
Fifth Third Center
21 East State Street, 17tt' F€oor
Columbus, OH 43215-422$
Telephone: (614) 469-8000
Te€ecopier: (614) 469-4653
sam@mwncmh.com
€mcalister@mwncmh.com
}c€ark@mvrncmh.corm

Attorneys for Industrial Energy Usersd7hio
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ATTACHMENT A

COMMONW.EALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RICHMOND, JUNE 2,2010

APPLICATION OF

APPALACT-IIAN POWER COMPANY

For approval ptusuant to Va. Code § 56-585.2
of purchase power agxeements as patt of its
participation in the Virginia renewable eiiergy
partfolio standard progrant

.'.lltl Jia^! 2 C' s 2't
CASS NO. PUE-2009-00102

rri1`iJi-i`;_^: t;^; l j i:..

012D'RR nENYT.bTG APPLTCATI ON

On September 18, 2009, Appalachian Power Company ("APCo" or "Company") filed

with the State Corporation Commission ("Commission") an applicatioit pursuant to § 56-585.2 of

the Code of Nlirginia C'Code") for approval of purcltase power agreements ("PPAs") as part of its

participation in the Virginia renewable energy pottfotio standard ("RPS") program

("Appl'ication"). Specifically, the Application invotves three PPAs under which the Company

"will purchase energy: two for the Grand Ridge wind project (collectively,'Grand Ridge') and

one for the Beech Ridge wind project ('Beech Ridge'): `1 T9te Cornpany has contracted for

100.5 MW froin Beech Ridge and 100.5 MW from Grand Ridge in the PPAs, or a cambined

201 MW of narneplate capacity z

The Company requested that the Commission: (1) "fiitd the Grand Ridge and Beech

Ridge PPAs to be reasonable and prudent as part of [APCo's] partieipation in the [RPS program],

as established by § 56-585.2 of the Code ... and as approved by the Comnussion in Case

No. PUE-2008-00003;" and (2) "find that the Company has a reasoirable expectatioai of

achieving 12 percent of its base year electric energy sales firoin renewable energy sources dnring

Apptictrtion at 3.

x See, e.g., Application, C)irect'resiimony oP Scott C. V,Feaver at $ and Sched. I.
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calendar year 2022, and 15 percent of its base year electric energy sales from renewable energy

sources during calendar year 2025."3

On October 7, 2009, the Comrnission issued an Order for Notice and Contment that

established a procedural schedule for this matter.

t3n October 23 and Novembcr 20, 2009, respeotively, the Office of the Attorney

Gencral's Division of Consumer Counsel ("Consumer Counsel") filed a notice of participation

and fiJed cotnrnents. Conscutter Counsel stated as follows; (1) "Consumer Counsel cannot

support inch3sion of the three Beech Ridge and Grand Ridge contracts as part of (APCo's] 12PS

plan without additional information on [APCo's renewable energy cer-tiffcate ('TLEC')] valuation

and [Atnerican Electric Power Company Pool ('AEP Pool')] capacity credits foY ownership of

new wind purohased power agreements;" (2) "[ls]ecause the three proposed contracts would

allow [APCo] to meet all R}'S goals, any additional rvnewable energy proposed by [APCo] in the

future would not be needed to achieve those goals and thus should not be evaluated under the

RI'S statute;" (3) "Consumer Cotutsel proposes that, if these thtee contracts are approved, all

future renawable energy should be evaluated to determine whether it is tlte least cost option;" and

(4) "Consumer Counsel r.emains concerned with a plan that fails to minimize custotner costs by

selhng excess RECs, an issue that the Commission will be able to address in firture cost recovety

proceedings."a

On November 20, 2009, the Old Dominion Cotmnittee for Fair Utility Rates

("Cotnntittee") filed a notice of participation and convnents. The Committee stated as follows:

(1) "[t]he Commission should not approve the two PPAs unless APCo demonstrates that its

i Application at 9-5.

' ConsiAmer Counsal's November 20, 2004 Commants at S.
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revenue requirements will be lower with the PPAs than with alternative supplies over the

planning horizon;" (2) APCo "states that the Cumulative Present Worth (CPW) of variable and

inctr,rnental fixed (generatioat) costs of the AEP-Bast resource plan that includes the Becch Ridge

PPA would be S153 »alJlio» higher over the filtl 27-year (2009-2035) sttady period, vcrsus a

resource plan that would not have included that PPA;° (3) `fs]imilar` results apparently were

calculated with respect to Grand Ridge PPAs;' and (4) "APCo's participation in the RPS program

is voluntaty[, and its] customers slwuld not bear a greater rate burden than neeessaty in order for

APCo to participate in the progratn.i5

On December 4, 2009, APCo filed a response to the comments of Consumet• Counsel and

the Comnvttee. The Company stated as fal6ows: (1) "[t]he Commi'sssion has before it sufficient

information to make the reqtidred finding that the [Beech Ridge and Grand Ridge PPAs ('Wind

PPAs')] are reasonable and prudent;" (2) "[t]he Wind PPAs bave a minimal Impact on the rates

the customers pay, and that impact will decrease over the planning Irorizon;" (3) APCo "is not

required to detnonstrate that its revenuerequirements with the Wind PPAs are less than its

revenue requirements without the IWind PPAs;" (4) "[t]he RECs relied on by the Comparty for its

comparative resource planning analysis are legat and appropriate;" (5) "[tlhe Application

demonstrates that the allocation of wind resources is equitable, reasonable and aligned with the

achievement of tlic RPS Goals;" and (6) "jt]he Company's planned treatment of RECs is not

relevant for this proceeding."r"

On December 18, 2009, the Cornmission's Staff ("Staff') filed a report in this malter

("Staff Report"). Staff stated as follows: (1) "Staff caimot recommend approval of the

5 Committee's t4ovomber 20, 2009 Comments at 3(emphasis in original) (citations oniltted).

6 APCo's Decetitber 4,2009 Comments at 1-9 (typeface modified).
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Company`s {A)pplication at this time;" (2) "[i]n Staffs opinion, APCo has not met its burden of

proof that it has a reasonable expectation of reasorrably and prtrdently achieving the RPS Goals;"

(3) "jt]he Company did not explore the purchase of low cost Tier TT RECs as an option for

meeting the RPS Goals [and it] appears to Staff that meeting the RPS Goals by purchasing

Tier Li RECs would likely be a lower cost alternative;" (4) "[t)he Company did not peiTorm any

analyses of constiucting, owning, and operatiug 201 MW of wind and/or biomass generation

facilities;" and (5) "Staff cannot evaluate whether the dual objectives of meeting the ItPS Goals

and obtaining 201 MW of geiieration capacity are best met through the proposed PPAs, other

renewable resources, or through the Company devetoping its own tencwable facilities."?

On December 29, 2009, APCo filed a iVlotion to Stiike certaiu portiojts of the Staff

Report "on the grounds that such portions do not comply with the tenns of the Order [for Notice

and Commer.t] as they are comprised of commentary and analysis that are far beyond the scape

of, and thus irrelevant to, the Applieation."$ On January 20, 2010, Staff filed a response and

re0.uested that the Commission deny the Motion to Strike. On February 3, 2010, the Company

filed a reply and requested that the Comtnission grant the Motion to Strike.

On January 8, 2010, APCo filed a Response to Staff Report. The Company stated as

follows: (1) "[t)he components of the ItPS Plan remain reasonable and prudent;" (2) "[tlhe

Company is not required to compare the costs ofpaeticipation [in the RPS program] with those

of non-participation;" (3) "[t]he Company is not required to compare the costs of construction

with the costs of the Wuzd PPAs;" (4) "Staff presented no evidence in its Report to rebut the

evidence presented by tlie Company in its Application of the reasonable cost and prudent

° Staff Itepott ea i4 (empliasis nt origlnal).

8 Motion to Shiko at I.

4
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proeurenrent of the Wind PPAs [nor] did Staff present any evidence that justifies the denial of

the relief requested in the Application;" and (5) "[t]he Company's evidence clearly supports the

Cotnni3ssion's datermination that the Wind PPAs are reasonable and pntdent components of

[APCo's] previously-approved participation in the R1'S Program and finding that [APCo] has a

reasonable expectation of achieving#he I2PS Goals."9

On Febniaty 3, 2010, APCo filed a Motion to Supplement Response to Staff Report,

wluch requested "that the Cotnniission pernilt it to supplement its response to Stafl's Report with

new In€ormation regatding the Beech Ridge Wind Partn."t0 On Fehruary 16, 2010, the

Commission issued an Order Granting Motion to Suppletvent Response to Staff Report.

On Febrttary 26, 2010, the Commission issued an Order Denying Motion, which denied

APCo's December 29, 2009 Motion to Strike certain portions of the Staff Repoit. In addition,

that Order: (1) noted that no participant in this ease has requested a heaing, and, thus, the

Commission will rely upon the filed documents as the basis of our final decis'ion in this matter;

and (2) granted APCo leave to amend its response to the Staff Report to address the partions

thereof that it sottght to strike.

On Maroh 15, 2010, APCo filed a Supplemental Respomse to Staff Report. The

Company asserted that: (1) "Staff has presented no evidence to rebttt that presented by the

Company in its Applieation of the reasonable cost and prudent procurement of the Wind PPAs;"

(2) "[n]or does the entire [Staff} Report cantain any evidence that justifies the denial of the relief

requested in this Application;" (3) "[i]nstead, the evidence in the Record clearly sttpports the

Comniission's determination that the Wind PFAs are reasonable and prudent eomponents of

APCo's January S, 2010 Response to Statl' Report at 4-12 (typeface mod3fied

10 Motio), to Supplement Response to Staff Report at 3.

5
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[APCo's] previously-approved pa€ticipation in the ItPS Program and its finding that Appalachian

has a reasonable expectation o€aohieving the 1ZPS Goals,"tt

On March 15, 2010, APCo filed a Motion to Suppletnirtent the Record, which requested

"tltat the Commission peri•oit it to supplement the record in this proceeding with the

Amendments to the Beech Ridge Power Purahase Agreement."12 No patiicipant objected to, and

we herein grant, sach motion.t'

NOW THE COMMISSION, upon consideration ofthis:natter, is of the opinion and finds

as follows.

Codeof'Vir ginia

Section 56-585.2 of the Code states in part as follows;

B. Any investor-owned incumbent electric utility may apply to
the Connnission for approval to participate in a renewable
energy portfolio standard progratn, as defined in this section.
The Cotnrnission shall approve such application if the applicant
demonstrates that it has a reasonable expectation of ach'teving
12 percent of its base year electric energy sales fiom renewable
energy sources during calendar year 2022, and 15 percent of its
base year electric energy sales from renewable energy sources
during calendar year 2025, as provided 'ur subsection D.

F. H. utility participating in such program shall apply towards
meeting its RPS Goals any renewable energy from existing
renetvable energy sourees owned by tlte participating utility or
purchased as allowed by contraot at no additional cost to
ettstomeis to the extent feasible. A utility participating in such
program shall not apply towards tneeting its RPS Goals
renewable etrergy certificates attributable to any renewable
energy generated at a tenewable energy generation source in
operation as of July 1, 2007, that is operated by a pei-son ttiat is

AI'Co's March 15, 2010 Supplemmontai Respouse to Staff Report at 5.

Tvfotian to Supplentent the Reeord at 3.

" Those aznettdments, inch2dbrg the slight downivard adjustment an prices prior to Beech Ridge obta6iittg an
Tncidental Take pawvnit from the U.S. Fish and W itdlifie Service, do not chaage ottr analysis below.

6
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served withni a utility's large industrtal rate olass and that is
seived at primary or transnilssion voltage. A participating
utility shall be required to flilfitl any remaining deficit needed
to fulfill its RPS Goals from new renewable energy supplies at
reasonable cost and in a piwident manner to be determined by
the Conunission at the time of approval of any applieation
made purstrant to subsection B. ....

This statute recluires the Commission to determure whether the Beech Ridge and Grand Ridge

PPAs fulfill the RPS Goals "at reasonabte cost and in a prudent manner."14

Specifically, § 56-585.2 F of the Code first requires APCo to "apply towards meeting its

RPS Goals any renewable ener'gy from existing renewable energy souroes owned by the

participating utility or purchased as allowed by eontract at no additionat cost to customers ta the

extent feasible." Second, if additional energy supplies are needed to meet the voluntary RPS

Goals, § 56-585.2 F of the Code requires APCo "to fulfill any rernaining deficit needed to fulfill

its RPS Goals from new renewable energy supplies at reasonable cost and in a prudent manner to

be deternkined by the Comnilssion at the time of approval of any application made pursuant to

subsection B." In this regard, we fuul that the Beech Ridge and Grand P,.idge PPAs do not fulfill

the remaining defioit at a reasonable cost and in a pitiident manner.

Beech RIdQe and Cxrand Rid ee PPAs

In this procceding, the Company bas asked the Cominission to "find the Grand Ridge and

Bccch Ridge PPAs to be ieasonable aiid prudeat as part of [APCo'sj participation in the [RPS

programa ...."`15 Thus, APCo has the burden to prove that the Beech Ridge and Grand Ridge

PPAs, under § 56-585.2 F oftlie Code, "fulfill any remaining deficitneeded to fulfill its I2PS

I$ Va, Code § 56-595.2 F.

's kppttcat'son at 4.

7
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Goals ,,. at reasonable cost and in a prudent manner." We find that the Conapany has not met

this burden,

The Cieneral Assembly has set fotih a policy in § 56-585.2 of the Code of encouraging

t#te development ofrenewabe energy through voluntary RPS programs, and the CoTmnission has

previously approved APCo's voluntary RPS program (Case No. PUE-2008-00003), As we troted

in APCo's most recent fuel case, however, the General Assernbly has made it clear tlrsit while

renewable forms of energy aiv to be encouraged, the ratepayers of Virginia must be protected

from costs for renewable energy ihat are unreasonably high.'b The General Assembly has also

required that ratepayers be protected from renewable energy that is obtaincd in an impn.tdent

nianner, In other words, the General Assembly could - but has not - set fotlh a policy of

encouraging renewable energy at arty price or under any set of eircumstances, no matter how

burdensonte the intpact on consutners. This legistative policy is enzbodied in the "reasonable"

and "piudent" mandates in § 56-585,2 F of the Code. As a result, although some renewable

iwourccs may satisfy the statutory standards, other or additional such resources may not when

considering relevant cost, cconontic, and other factors.

In this regard, the Company does not assett that the Beech Ridge and Graud Ridge PPAs

are needed in order to provide reliable service to its oustotners, The Company's testunouy

ilhistrates that its generation resource base plan, which does not include the Beech Ridge and

Grand Ridge PPAs, piroduces a lower cost than a plan that inetudes these PPAs - i,e., these PPAs

16.4ppltca/ion nfAppaTaelrfax Pow¢r Con7pan}l 10 Re-ire ks Frle! Fattar Parsnane to f'a. Code § 56-249.6, Case No.

PilE•2009-0003 S, Order F.stablishing Ft et Factor at 9-10 (Aug. 3, 2009), The Couuttissian furtlter fcund that "the
high cost ibx these two pro}ects [does not meet] fba standards in Va. Code § 56-249.6° and, accordingly, disallowed
costs associated lritb the Beech Ridge and 6rand Ridge PPAs - which reduted the requested fuel rate increaso by

epproximatety $14.4 ntiilion. Id, at 10-t l.
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would not be part of an optitnal cost resource plan. 17 Rather, the Company (i) explains that it

serves its customers "in concert with that of the other AEP-East Operating Compaives under the

auspices of the AEP Pool," and (ii) suggests that such setvice could take place with, or without,

the Beeclt Ridge and Gtund Ridge PPAs. ts Accordingly, APCo aeknowledges that these PPAs

result in increased costs to ratepayers, 19

Specifically, APCo estimates tbat the Beech Ridge and Grand Ridge PPAs will increase

tt4e geneir-ation-related revenue requiittnent - above what it otli.erwise would be - by more than

$240 arti7lton over the life of the agreements.26 That is, the Coanpany"s own projections conclude

that these PPAs will increase revenue requirements by tnore than $200 milliou on a net present

value basis, and we question wlrether soine of the assumptions that prodttced this estimate may

be unwarranted, leading to a more realistic higher estimate of reventte impaot. We f<nd that these

PPAs are not needed in order for the Company to ptrovide reliable service to its customers at just

and reasonable rates, We further conclude that the increase in Virginia jurisdictional tevenue

requirement is not reasonable at this time and for purposes of this proeeeding,

Moreover, the Corrrpany's $200 miltion estimate does not reflect the actual incremental

nominal atnounts paid by consumers since this estimate represents a discounted value. In effect,

based on APCo's projection, the Company is asking ratepayers to borrow money for the PPAs

today and to pay it back, with interest, over the life of the PPAs. APCo also reduces its projected

cost impact on ratepayers by inctuding a specific monetary estimate of avoided C0Z costs

17 See e.g, Application, Direct Testimoay of Scott C. Weaver at Scheds, 1-2; Staff Report at 9-10.

18 See Appltcaticn,D{rect Testimony of Scott C. Wcaver at?-9 and Scheds. 1-2.

1° !d.

" ,5'ee, e.g., Id at 8®ud Sehed. 1; Staff Report at 9-10. This estimate is for the AEl' System East ZonE. The
Company also estimates the Virginia jurisdictional net cost increase for the first several yoars of the pPA. See, e.g.,

Appiicatiou, Direet Tesrimony of Soott C. Weaver at Se6ed. 2,
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begim

hermore, we reject APCo's assertion that the ine.t5aased cost represented by the Becoh

g in 2015?1 We do not give this assttmption signifieant weight based on the record

Ridge and Grand Ridge PPAs is necessarily ntitigated by the cost of RECs that the Company

wottld otlterwise purchase absent these PPAs.22 In sum, Rare also find that APCo's estinlate of the

cttstomer impact restilting from the Beech Ridge and Grand Ridge PPAs is undcrstated.

More impottantly, we are not evaluating the Beech Ridge and Grand Ridge PPAs under

the same factual circumstances as presented in Case ItiTO, PiIE-2008-00003 Zs APCa's rates have

increased by tnore than $500 million - or tnore than 50% for residential customers - since the

beginning of 2007,74 and this amount does not include the Company's currently panding base rate

pro¢eeding.25 We also nole that several of APCo's rate increases since 2006 have inctuded

recovery of environtnental-related costs that, as with the cost of renewables, are expended witlt

the goal of achieving positive envu-otnnental benefits.ze Rate impact on customers is a key

statutory factor In tlte Commission's consideration of energy supply proposals, whether they be

ion projects, fizel costs, or RPS tneasttres n Seetion 56-585.2 of the Code does not

See, e.g., Appiteation, Direct Testimony of Scott C. Weaver at Scbed. 2.

u See, e.g., td APCo also Itas not establisbad thaf its estimated REC cost is reitsonable, nor tivhether it reflects the
purchase of towcr cost Tier H RECs. See, e.g:, Staff Report at 9-10.

33 We also rojeet APCo's suggestion that tltesa PPAs are "very comparable" to ihe prior two Nvind contracts approved
by the Comm3ssion hi Case No. PtJE-2008-00003. See Apptication, Dfrecf Testttnaay of Scott C. Weaver at 8,
Suupty put, fhe Company bas not shown that the oosts ofthe Beech Ridge andGrand Ridge PPAs aro of the sanse
magnitude as the costs of the wind PPAs in the prior case.

24 See, e,g, Cese 33as. PUE-2008-00039, PllE-2009-00031, PUB-2009-00038, Pt3B-2008-00045, PUE-2008-00046,
PUE-2008-00067, PUE-2007-00069, PU$-2007-OD067, and PUE-2006-0I00.

'' Case T.o, Pt313•2009-00030.

r`,See, e.g., Case Nos. PUE-2009-00039, PUE-2008-00045, PUE-2007-00069, and PUE-2005-00056.

27 Our anatysis of"reasonable" and "prudent" ttnder § 56-585.2 F of the Code may also be infotmed by other
ratetnaking staiTUes designed to protect the pubtic, including §§ 56-235 and 56-249.6 of thc Codc. Among other
things, § 56-235 of the Code recptires rates to bejust and reasonable, and § 56-249b of the Code prohibits utitities

10
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create a limitless atithority for a utility to increase customer costs, and we find under the instant

circumstances that it is neither reasonable nor prudent for tt:c Company to incur the increased

cost associated with entering into the Beech Ridge and Grand Ridge PPAs,

Fnrthermore, as a result of the Commission's approval ofttre Company"s prior two wind

contracts, APCo is at a different stage in its progress towards tneeting its voluntary RPS Goals -

which extend to 2025 - than it was in Case itTo, PU.&-2008-00003. The Company's evidence

shows that these PPAs are not needed at this time to achieve those goals ander the timefi'ame

reflected in the statute.?$ Specifically, the voluntary goals in § 56-5$5.2 D of the Code extend to

2025 aiid incitade as follows: "RPS Goal IV: For calendar years 2023 and 2024, inclusive, an

average of 12 percent of total electric energy sold in the base year, and in calendar year 2025, 15

percent of total electric energy sold in the base year." As explained by Staff, however, "fflhe

addition of [Beech Ftidge and Grand Ridge] to APCo's other wind power PPAs will allow the

Company to meet all of its RPS Goals."rh Similarly, Consutner Counsel states that "[i]f the

Commission approves the proposed Beech Ridge and Grand Ridge contracts, the Company will

have enough renewable generation to tnect all Virginia RPS goals, which extend through

2025.i3e Indeed, the Company fitrther acknowledges that, based on its projections, the addition

of these PPAs will not only exceed tlte voluntary R.PS Goals, but that, even by 2025, APCo will

have more rerewable energy credits than needed to meet such goals.s1 We find that enteting into

from incutring uureasonabte fuet costs, Moreover, the potentiat rate impact and itte coiitext thereof may also be part

of t11e aRat}'sls.

^$ See, e.g., Appticatioa, Direct Testimony of Scott C. Weaver at Sabed. 3.

Staff Report at 9.

Consarner Counset's Noveanber 20,2009 Coouuents at A(footnote omittcd),

i' See, e.g., Application, Direct Testunony of Scott C. weavcr at Sobed, 3.

31
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the Beech Ridge and Grand Ridge PPAs - ttnder these circumstances and at this time - does not

satisfy tite statutory requirenient to fulfill the remaining deficit in a prudent tnatmer.sx

Moreover, APCo's evaluation herein incot'rectly assutnes that it nnist fidfill the voluntary

P.1'S Goals under the statute. Rather, as noted above, § 56-585.2 (Yf the Code neitber requires

nor pennits - the Company to fitlftll its remaining RPS deficit at any cost and in any manner.

The determination of what is reasonable and prudent under the statute niust be made on a case-

by-case basis with the filing of each such request and will be dependent upon the specific

eircutnstances attendant thereto. For example, even if a utility shows that the cost of its proposed

renewable resource is low when compared to other high cost renewable resourees, the statute

does not require the Commission to find that such cost is reasonable or that it is prudent for a

utility to take actions incurring such cost ss In this case, we find that it was not ptudent for

APCo to enter into the Seeeh Ridge and Grand Ridge PPAs and to incur the cost associated

ttaerewith far providing service to its customars.

Finally, we do not, by this Order, indicate that wind power camiot be part of a portfolio of

energy sources to scrve ctutotners. Indeed, as already noted, the Commission bas approved

otlrer vwind contracts for APCo. Here, however, the new proposals would exacerbate an already

difficult rate environment for customers without significant offsetting benefits and, furthermore,

are not needed at this titne to meet vohtntary RPS goals under the statute. The General

'Z In addition, any estitnated cost advanfage of thase PPAs, xhen conrpared against projected costs of renawahle
resources ivetl into the future, are unreasonably speculative and, nonetheiess, do not warraot the increased
eYpeodihn-es roquested herein at this tirue.

;sT1ie Company also has not establ4shed that lotver cost alteruattves do not itnsonably exist for Its assorted purposes
herdn. Por es rnaple, as expiained by Sta ff: (1) "jt)he Company did not cxpiore the purchase of low cost Tier 11
RECs as an option for meeting the RPS Goals;" and (2) "the Company did not perform any analyses of eonstrtictEng,
ownhsg, and operatisrg 201 MW of wind andlor biomass generatiott facilities." Staff Repott at 14. Staff states that
there are two tiers of i2.ECs (Tier I and Tier II), and that 7`ier II RECs typically cost less than Tier i R.ECs. Ir1 at lo-

12.
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Assembly has enacted laws that make it alear that rate impacts are, and must remain, a key

deteiminant in evaluating proposed projects, whethor of renewabie or non-ronewabte resotrrces.

Accardingiy, IT IS HEREBY ORDERED THAT:

(i) The Coinpany's Marroli 15, 2010 Motion to Sttpplement the Record is granted.

(2) The Company's Applieation is denied.

(3) This case is dismissed.

AN ATTESTED COPY hereof shall be sent by ahe C1erk of the Commission to: James R.

Bacha, Esquire, and Charles B. Bayless, Esqnire, American Electric Power Seivice Corporation,

1 Ttiverside Plaza, Coiumbus; Ohio 43215; ft.iehard D. Gary, Esquire, and Noelle J. Coates,

Esqatire, Hunton & williams LLP, 951 East Byrd Street, Richmond, Virginia 23219; C. Meade

Browder, Jr., Senior Assistant Attorney Geueral, Division of Constnner Counsel, Office of

Attorney General, 900 East Main Street, 2nd Floor, Richmond,'Virginia 23219; Anthony

Gambardella, Esquire, Woods Rogers P.L.C., 823 East Main Street, Suite 1200, Richmond,

Virginia 23219; Edward L. Petrini, Esquire, Christian & Barton, L.S...P., 909 East Main Street,

Suite 1200, Richmond, Virginia 23219-3095; and a copy shall be delivered to tlte Commission's

Office of General Coonsel and Division of Energy Regtilation.

AfirooOopY
Tsste:

13
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ATTACHMENT B

BEFORE

TJ.MpUgUC UMTMCQMhMION OF OHTO

In the Matrer of the Appliation of
Columbus Southern Power Company for
Approval of its Program Portfolio Plan and
Request for F.xpedited Consideration.

In the MatEer of the Application of
Ohio Power Company for Approval of its
prograln Portfolio Plan and Request for
Expedited Consideration

) Case No, 09-1099-EL-1'OR

)
)

Case No. 04-1090-HLrPflR

7
)

ENTIYY ON REIiF:ARING

The Coamnission finds:

(1) On November 12, 2009, Columbus Southern Power Company

(CSP) and Ohio Power Company (OF) (collectively, AEP-Ohio

or the Companies) filed an ap,plication in the above-captioned
matters for approval of the Companiea` energy effi°eney and

peak demand reduction (EE/FDR) program p"tio plans for
2010 through 2012, pursuant to Rule 4901:1-39-(}4, Ohio

Administrative Code (O.A.C.). Along with the applirdtion,
ABP-0hio also filed a 5fipul.atio.n and Reoommendation
(StipulatYon), si,gned by the Office of the Oliio Consumers'

Counsel (OCC), Ohio Manufacturers' Associafion (OMA), Ouo

Bnvu.onmental Coqncd (OEC), Ohio Partners for Affordable

Energy (OPAE), Sierra. Club of Ohio (Sierra), Natural Resources

Defense Coucxdl (NRDC), ORio Energy Group (OEG), Ohio

Poverty Law Center, Ohio Hospital Assodatiort (OHA), and the

Companies, addressing aII of the issues raised in the
application. AII'-Ohio also filed the direct testtmony of Jon P.

Williams (Cos. Fx. 1) and the direct teslimony of David M.

Roush (Cos. Ex. 2) in support of its applicatian and the
Stipulation Qoint P,u.1) on November 12, 2009. Pursuant to a
letter filed December 10, 2009,by Ormek Primary A7.unvnixin
Corporation (Ormet), Ormet was included as a signatory party

to the Stipulaf3on.

(2) CSP and OP are public utilities as defined in Section 490542,
Revised. Code, and, as such, am subject to the jurisdiction of
this Commission
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(3) IEU-Ohio fsled objections and recommendations to AEp-Ohia's
application.

(4) Motions to intervene were filed by and the granted to the
following entities: Ormet, IEU-0hio, OPAE, Sierra, OEG, OHA,
OMA, OEC, OCC, NRDC and EnerNOC, Inc. (EnerNOC).

(5) A hearing took place on February 25, 2010. AEF-Ohio
presented two witnesses, Jon F. WiIliams (Cos. Ex. 1) and
David M. Roush (Cos. Ex. 2), in support of its application and
the Stipulation (joint Ex. 1). IEiJ-Ohio presented one witttess,
Kevin M. Murray (IEU-0hio Ex. 1). Initial briefs were filed by
AEP-OIhio, IEU-Ohio, and jointly by OCC, OEC, Sierra, and
NRDC, on March 10, 2010. Reply briefs were filed by AEP-
Ohio and IEU-Ohio on March 19,2010.

(6) On May 13, 2010, the Commission issued its Opinion and
Order (Order) approving the Stipulation filed by the majority
of the parties to the proceedings, with two modifications. The
Commission's first modification to the Stipulation related to the
calculation of lost revenue and AEP-Ohio's opportunity to earn
a fau' and reasonable return (Order at 26). The Commission's
second modification to the Stipulation concerned the
calculation of a mercantile customer's rider exemption under
the benchmark comparison method (Order at 27).

(7) On May 21, 2010, the Companies ffied revised tariffs in these
cases. By Finding and Order issued May 26, 2010, the
Commission approved the Companies' application to amend
their tariffs.

(8)

(9)

Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matter detexmined by the Commission within 30 days
after the entry of the order upon the journal.

On. June 14, 2010, lEC7-0hio electronically filed an application
for rehearing. Although the document caption included both
Case Nos. 09-1089-EL-POR and 09-1090-EUPOR, IEU-Ohio
electronicaIly filed its application only in Case No. 09-1089-EI.-
POR. In its application for rehearing, IEU-Ohio argues that the
Order is unreasonable and unlawful in four respects:
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(a) The Commission's Order authorizing AEP-Ohio
to recover lost distnbution revenue through
January 1, 2011 is unreasonable, unlawful, and
contrary to the record evidence.

(b) The Commission's Order approving the
Stipulation without cn.sidering the overall rate
impacts ori customers is unreasonable and
unlawful.

(c) The Commission's Order approving cost recovery
for AEP-Ohio's peak demand reduction proposal
is unreasortable, unlawful, and contrary to the
record evidence.

(d) The Commission's Order prohibiting AEP-0hio
and mercantile customers from relying on the
"benchmark comparison method" for agreements
reached after December 10, 2009 is unreasonable
and urslawful.

(10) On June 23, 2010, AHP-Ohio filed a memorandum cantra lEU-
Ohio's application for rehearing. In addition to responding to
IEiJ-Ohio's assignments of error, AEP-Ohio argues that IEU-
Ohio improperly electronicaIly filed its application for
rehearing and failed to file, as indicated by the heading, an
application for rehearing, electroni.cally or otherwise, in docket
04-1090-ELrPOR by the due date.

(11) In response, on June 24, 2010, lEU-Ohio filed a motion for leave
to file a reply, memorandum in support, and reply addressing
AEP-Ohio's request to dismiss the application for rehearing for
improperly electronically filing the application. IEU-Ohio's
motion for leave to file shall be granted. Among other
arguments, IEU-0hio contends that by entry issued November
12, 2009, in Case No. 084888-EGORD wherein the Commission
considered new rules to address energy efficiency and
altemative energy resources, renewable energy credits, clean
coal technology, and environmental regulations embodied in
Amended Substitute Senate Bill 221, the legal director
established the POR purpose code and stated that all
°applications, reports, and filings made pursuant to the new
rules using these purpose codes linduding "lOR" casesJ
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should be filed electronically... " AEl'-0hio fded a
memorandum in partial opposition to lEiJ-Ohio's motion for
leave on June 29, 2010. AEp-Ohio does not oppose IEU-Ohio's
motion as it relates to Case No. 09-1089 F:LrPOR but, because
1EU-Ohio failed to file an application for rehearing in Case No,
09-1090-EIrT'OR, AEP--0hio does oppose the filing in that case.
With regard to Case No. 09-1089-EffPOIR, AEP-0hio contends
that the November 12, 2009, entry in Case No. 0$-888-EL.-0RD
does not override the Commission's procetlural rules. IEU-
Ohio filed a reply on July 7, 2010, in which it argues that
electronic filing of an application for rehearing is not prohibit.ed
by the Coaunission's rules but, even if it is, the Commission
may waive its rule and allow the electronic filing of IEU-Ohio's

application for rehearing.

(12) The Commission finds that the legal director's November 12,
2009, entry in. Case No. 08-888-EL-ORD authorized the
electhronic filing of all applications, reports and fil3ngs in POR
cases. An application for rehearing is a

„filing" and, therefore,
we cannot find that IEU-Uhio erred by elec6ronically filing an
application for rehearing in a POR case. We will consider the
application for rehearing filed by IEtJ-0hio in Case No. 09-

1089-EL-FOR. However, the party making an electronic filing
controls in which case or cases the party will file its docuanent,
i.e., the Commission's electronic filing process requires the filer
to select or input the case number(s) in which the document is
to be filed. In this situation, IEU-0hio did not select or input
Case No. 09-1090-EL-POR and, therefore, the filing of its
application for rehearing did not occur in Case No. 09-1090-EL-

POR As a result, there is no application for rehearing for the
Commission to consider in 09-1090-EL-POR.

(13) In its first assignment of error, IEL7-Ohio argues that AEP-Ohio
had the burden to demonstrate that its request for recovery of
lost revenue was necessary. IEU-ahio submits that AEP-0hio,
in fact, failed to present any evidence to support its clafmfor
lost distribution revenue and a fair and reasonable return on
used and useful disttibution rate base. For this reason, IEU-
Ohio contends that the Coynmission agreed with IEU-Ohio, but,
nonetheless, approved the excessive and unre.asonable amount
requested based on the assumption that AEP-Ohio wiTl
experience lost distribution revenue when commercial and
industrial customers reduce energy usage. According to IEU-

-4-
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Ohio, the record demonstrates that energy efficiency of
commercial and induslzial customers will not result in foregone
revenue for AEP-Ohio. In fact, IEfJ-Ohio notes that the
Commission acknowledges the lack of evidence in support of
the request for lost distribution revenue. The Order states:

However, in this instance, the Commission agrees
with IEU-Ohio that the record fails to establish
what revenue is necessary to provide AII'-Ohio
with the opportunity to recover its costs and to
earn a fair and reasonable return. Without this
information, the Commission cannot determine
whether the Signatory Parties° proposal included
in Section F of the Stipulatirrn is reasonable.
Given that CSP's last distribution rate case
occurred in 1991 and OP's last distribution rate
case occurred in 1994, AEP-Ohio a actual costs of
service are unknown at this time.

IEU-Ohio argues that despite this language, the Commission
authorized AEP-Ohio to recover lost distribution revenue
through January 1, 2011. IEU-Ohio contends that AEP-Ohi o's
collection of lost distribution revenue violates Section
4928.66(D), Revised Code and Rule 4901:1-39-07, Ohio
Administrafive Code (O.A.C.), and requests that the
Commission grant rehearing and prohibit AEP-Ohio fiom
recovering lost distribution revenue through its Energy
Efficiency and Peak Demand Reduction (EE/PDR) rider. (IEU-
Ohio App. at 4-6.)

(14) AEP-Ohio responds that IEU-Ohio mischaracterizes the Order
and the Stipulation. AEP-Ohio submits that, through the
Order, the Commission sperifically reaognized the following:
(a) Section 4928.66, Revised Code, provides statutory authority
to support the Stipulation's distribution lost revenue
mechanism; (b) Rule 4901:1-39-07(A), O.A.C., expresses the
Commission's decision to permit distribution lost revenue
mechanisms in the context of adopting a program portfolio
plan and leaves it to the Commission's discretion as to what is
an appropriate mechan9sm., with the guiding principle that it is
important to break or weaken the link between sales volume
and recovery of fixed service costs; and (c) the Commission
recognized that the Signatory Parties, who had diverse
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interests, negotiated and bargained for the provisions of the
Stipulation, including the lost distribution revenue mechanisnt,
and found it to be reasonable. AEP-0hio asserts that the third
finding is particularly appropriate under the three-part test
governing the decision to adopt the 5tipulation, given that,
pursuant to the test, a challenger must demonstrate that the
Stipulation "as a package" does not benefit ratepayers and,
taken as a whole, does not benefit customers nor the public
interest. With this backdrop, AEP-Ohio argues that IEU-0hjo
mischaracterizes the Order. AEP-Ohio submits that the
Commission may wish to clarify the Order a.crordingly on
rehearing. (AHP-Ohio Memo Contra at 2-4.)

(15) We find that IEU-Ohio's arguments misinterpret the Order.
Although the Comasi4sion would have required more
information to find that AEP-Ohio had met its burden of proof
on a lost distribution revenue recovery mechanism in a
litigated case, in this instance, we recognize that it is a key
provision of the Stipulation. The lost distribution revenue
recovery provision of the Stipulation was negotiated and
agreed to by the Companies and numerous interested
stakeholders, including representatives of residential,
commercial and industrial customers. As such, we find it
appropriate to deny IEU-0hio's request for rehearing.

(16) In its second assignment of error, IEU-Ohio argues that the
Commission cannot approve a portfolio plan withqut
considering the total rate impact on customers and, further,
argues that the Commission failed to adequately consider the
total rate impact of the portfolio plan Stipulation on AEP-Ohio
customers ia this case. .IEI7-l7hio interprets Section
4928.66(AX2)(b), Revised Code, to grant the Contmission the
discretion to amend an electric distribution utility's EE/PDR
plans for regulatory, economie, or technological reasons
beyond the utility's control. IELJ-Ohio also notes that Section
4928.02, Revised Code, expresses the state policy to ensure
consumers adequate, reliable, safe, efficient, noncliscrimutatory,
and reasonably priced retail electric service. IEU-Ohio asks the
Commission to utilize its discreiion, in conjunction with the
state's enunciated policy to consider the overall rate impact of
recent rate increaees on .AEP-Ohio customers. 1HLJ-Ohio notes
that under similar circumstances, the Virginia State
Corporation Commission (VSCC) recently denied ABP-Qhio
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affiliate Appalacli.i.an Power Company's (APCo) application fnr
approval of three pun..hase power agreements as part of its
participation in Virginia's renewable energy portfo]io
standards program as being too costly for the company's
customers. IEU-Ohio notes that, CSP and OP customers have
incurred two rate increases in their electric bills since January
2010, totaling, on average, a 16.5270 perce.nt increase for CSP
customers and, on average, an increase of 15.33091 percent for

OP customers. (IEU-0hio App. at 7-12.)

IEU-0hio asserts that there is no indication that the
Commission considered the rate impact on customers in its
decision and, therefore, IEU-Ohio reasons that the Commission
failed to ensure AEP-Ohio customers reasonably priced electric
service pursuant to Section 4928.02, Revised Code. IEU-Ohio
requests that the Commission grant rehearing and find the
Stipulation is not in the public interest as a result of the total
electric security plan (ESP) rate impact to customera. (lEU-
Ohio App. at 11-12.)

(17) In response, AEP-Ohio states that IEII-Ohio's arguments
merely repeat lEU-Ohio s claims it advances in its testimony
and on brief. Nonetheless, AEP-Ohio asserts that IEU-Ohio's
premise is flawed, aa the Commission considered the rate
impacts associated with the Stipulation and found the rates to
be lawful and reasonable. AEP-Ohio notes that Section
4928.66(A)(2)(b), Revised Code, applies only when an electric
distribution utility files an application requesting . an
amendment. AEP-0hio notes that it did request an
amendment of the 2009 PDR benchmark under Section
4928.66(A)(2)(b), Revised Code, by initiating Case Nos. 09-578-
EL-EEC and 09-579-EL-EEC. While the 2009 PDR benchmark
was reduced to zero as part of the Stipulation, the Companies
argue that they reserved their right to reinstate funding. (in
Paragraph VI. 1), should that amendment be denied. AEP-
Ohio additionany argues that IEU-Ohio's reliance on Section
4928.66(A)(2)(b), Revised Code, does not apply in this case and
that the statute does not support IEtYOhio's position that the
Commission should unilaterally further amend AEP-Ohio's
EE/PDR benchmarks on rehearing. (AEP-Ohio Memo Contra

at 4-8.)
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I

Further, AEP-ahio argues that IEU-Ohio's reliance on the
VSCC's decision is inappropriate, given that the VSCC's
decision is based on the specific circunstances and
distinguislnng factors of that proceeding. AEP-Ohio notes that
it has a statutory obligation to achieve EE/PDR benchmarks,
whereas APCo, under Virginia law, has a voluntary renewal?le
energy portfolio standard. Accordingly, AEF-Ohio reasons
that VSCC's decision is not persuasive auttwrity for IEU-Ohio's
position in this case. In regard to the overall rate impact, the
Companies note that the rate increases to which IEU-Ohio
alludes were approved as a part of AEP-Ohio's ESP casies,
including the EE/PDR rider. Furthermore, AEP-Ohio argues
that the Commission has already explicitly determined that the
EE/PDR rider rates exist outside of the rate caps established in
the ESP casesi and, as such, are not limited by the eastence of
those separate rate increases. In AEP-Ohio's opinion, to allow
the rate increase.s in this case to be affected by the rate caps in
the modified and approved ESP case, as IEU-Ohio advocates,
would directly undermine the Commission's determination
that the EE/PDR riders are outside of the percentage cap
increases on total customer bills. AEP-Ohio indicates that the
time to challenge the Couurtission's decision on the entry on
rehearing in the ESP case has passed and, in fact, is being
currently pursued by IEU-0hio. (AEP-Ohio Memo Contra at 4-

8.)

(18) IEU-0hio's request for rehearing of this issue is denied. The
Comnu'ssion is mindful of the rate impact of this case on AEP-
Ohio's customers. We recognize the fact that most of the
parties were able to reach an agreement to avoid extensive
litigation and the assoc3ated additional expense thereof. We
are also mindful that limiting AEP-Ohio's abffity to pursue
cost-effective energy efficiency and peak demand reducfion
would necessitate the CompaniW relying on more costly
programs. Furthermore, the Comniission notes that it has
already determined, through an extensive process, that the
EE/PDR rider rates are outside of the ESP rate caps. The issue

-8-

Lrc the Matter af the Appliration ofC'olumbus Soutleern Poroer Ceuryxrrry for Appmval of its Flechic Security Plan

Including Related Accounting Authority; an Ameudment to its Corporate Saparation PUtn; and fhe Sale or

Transfer of cerlain cenerwtiug Assets; and In the Matter of t)rs Aypltcatiou of Ohio Pomer Conqmugfin' Apyroual

of its Eiectric Security Plan including Related Accrounting Authority; and an Amendment to its Corporufe

Separation Plan, Case Nos. 06 917-ffirSSO and 08-918-ECrSSO, Entry on Beheazing at 31 (Juiy 23, 2009).

000000057



09-1089-EL-POR, et al. -9-

before the Commission in this case is whether to approve the
EE/PDR rider and the associated cost-effective energy
efficiency and peak dernand reduction programs. Approving
these cost-effective programs ensures the lowest costs for Ohio
industrial energy users and consumers. Accordingly, the
Coininissi.on finds IEU-Ohio's arguments to be without merit.

(19) In its third assignment of error, IEU-Ohio argues that the Order
unreasonably, unlawfully, and contrary to the record evidence
takes into account that AEP-0hio filed an appfication for
approval of a new PDR program which is not part of the record
in this case? Further, IE[J-Ohio asserts that the Coaunission
appears to approve, without justification, AEP-Ohio's request
for recovery of approximately $7 million with the expansion of
AEP-Ohio's schedule IRP. IEU-Ohio argues that the
Commission has failed to make a decision on AEP-0hio
customers` partidpation in the PJM demand response program
in the ESP cases, or to make a decision on the issue otherwise,
in order to fadlitate mercantile customer-sited PDR capabilities
in PJM programs to comply with PDR benchmarks, and that
the Commission's failure to act has caused uncertaint3r,
unpredictability, and increased expense to Ohio customers and
AEP-Ohio. IEU-Ohio argues that AEP-Ohio did not meet its
burden of demonstrating that its PDR program proposal is
reasonable, in the public interest or cost-effective, or that its
PDR plan is least cost (Tr. at 45-46). Accordingly, IEII-Ohio
argues the Commission should reverse its authorization : to
recover approximately $7 million unless and until the
Cominission approves a PDR plan. (IEU-0hio App. at 13-16.)

(20) In response to IEU-Ohio's contentions, AEP-Ohio asserts that
IEU-Ohio's arguments are not substantively different than the
arguments made in its testimony and on brief. Accorclingly,
AEP-Ohio contends that IEU-Ohio's arguments should again
be rejected by the Commission. AEP-Ohio notes that the
Commission specifically found that, based on its review of the
record, the energy efficiency programs in AEP-Ohio's plans
were on par with those of the other electric utilities (AEP-Ohio

Memo Contra at 5-11).

2 tn the Matter of the Applfcatiorrs af Co[umbus Southern Power Company and Ohio Power Company to Amend

their Emergency Curtailment Seroke Riders, Case Nos.10-34.°rEL-ATA and 10-344-E[.-ATA.
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(21) We previously found in our Order that IEU-Ohio's analysis of
AEP-Ohio's action plan and its comparison of AEP-Oluo's
energy efficiency programs to those of other utilities were not
sufficiently detailed to convince us that the costs of AEP-Ohio's
programs are excessive for the benefits dexived therefrom.
IEU-0hio s argnments in its application for rehearing simply
reiterate the arguments it advanced at hearing and in its briefs.
As stated above, we have already passed upon these
arguments. As IEU-Ohio has raised no new argummts
regarding these issues, we find that its assignment of error

should be denfed.

(22) In its last assignment of error, lEU-0hio notes that AEP-Ohfo's
application and the Stipulation included two options by which
the Companies' mercantile customers can commit self-directed
projects to AEP-Ohio's portfolio program. As a result : of
committing such projects, the Companies' mercantile
customers may receive either of the following:

(a) a reduced upfront payment from AEP-0hio
equivalent to a portion of the customer's EE/PDR
rider cost obligation, with the customer
continuing to pay the rider; or,

(b) an exemption from the EE/PDR rider if the
customer's oommitted energy savings equal AEP-
Ohio's mandated benchmark requirement
percentages of energy savings based upon the
customer's 2006-2008 average annual energy
usage baselines.

(Stipulation at 12-13). IEU-Ohio argues that the Coaunission
unilaterally elirninated Option (b), which atl the parties
supported, causfng confnsion about the way in which rider
exemptions for mercantile customers will be evaluated and
over what period of time mercantile customers should qualify
for an exemption from the EE/PDR rider. IEU-Ohio requests
that the Commission grant rehearing to clarify the criteria to be

used to calculate the time period that a mercantile customer
may qualify for an exemption from the rider. (IStJ-Ohio App.

at 16-19.)
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(23) AEP-Ohdo makes no direct arguments in opposition to IEU-
Ohio's last assignment of error. However, AEP-Ohio condudes
by requesting that the Commission reject IEU-Ohio's

application for rehearing.

(24) The Commission's rules adopted in In the Matter of the Adoption

of Rules for Alternatiae and Renewable Energy Technotogy,

Resources, and Climate Regutations, and Review of Chapters 4901:5-

1, 4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio Aclminrstrative Code,

Pursuant to Chapter 4928.66, Revised Code, as Amended by

Amended Substitute Senate Bill No. 221, Case No. 08-888-EIARD

(Green Rules), initially included the benctunark comparison
method reflected in Option 2 of the Stipulation. HDwever, as
the Commission explained in the Order, prior bo the filing of
the application and the Stipulation, we rejected the benchmark
comparison method as a way of determining the mercantile
customer rider exemption.3 Because Rule 4901:1-39-08, O..A.C.,
was not effective until December 10, 2009, the Commission
accepted use of the bendnnark comparison method until that
time. As explained in the Order, we find it appropriate to
amend the Stipulation in the same manner and, therefore, deny
IEU-Ohio's request for rehearing on this matter.

(25) Additionally, it is important to note that the Conunission has
recently directed Staff to develop a standard application
template in order to assist the Commission in expediting the
approval process for such mercantile applications for spedal
arrangements with electric utilities and exemptions from
energy efficiency and peak demand reduction riders.
Accordingly, in the near future, the Commission will publish
an application and filing instructions for such applications.
The Commission also intends to streamline the approval of
certain types of applications via an auto-approval process.
Case No. 10-834-EL-EEC has been opened for this purpose.
Thus, the exemption period wiIl vary for each mercantile
customer based upon the customer's 9nvestment. Accordingly,

IEU-Ohio's request for rehearing is denied.

It is, therefore,

3 See Green Rulea, Fntry on Rehearing at 13-14 (October 15, Z009).
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ORDERED, That LECT-Ohio's application for rehearing in Case No. 09-1089-EL-POR
be denied. It is, further,

ORDERED, That AEP-Ohio's request to dismiss the application for rehearing in
Case No. 09-1089-EL-POR is denied. It is, further,

ORDERED, That a copy of this entry on rehearing be served upori each party of
record in these cases and all other interested persons of record.

Alan R. Schriber, Chairman

^^ ^• ^'",.^^..G^^^
Paul A. Centolella

Steven D. Lesser

GNS/RLH/RMB/vrm

Entered in the Journal

JUL 14 2010

Rene6 J. Jenkins
Secretary

Valerie A. Lemmie

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIE9 COMMISSION OF OHIO

In the Matter of the Applicatiori of
Columbus Southern Power Cornpany for
Approval of its Program Portfolio Plan and
Request for Expedited Consideration.

In the Matter of the Application of
Ohio Power Company for Approval of its
Program Portfolio Plan and Request for
Expedited Consideration.

Case No. 09-1099-E'L-POR

Case No. 09-1090-EL-POR

FINDING AND ORDER

The Commission finds:

(1) Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) (collectively, AEP-Ohio or Companies) are
public utilities ais defined in Sections 4905.02, and 4905.03,
Revised Code, and, as sucli, are subject to the jurisdiction of
this Commission:

(2) . On May 1, 2008,;the governor of the state of Ohio signed into
law Amended Su,'bstitute Senate Bill No. 221, amending various
provisions of Ch pter 4928 of the Revised Code. The amended
provisions include Section 4928.66(A)(1), Revised Code, which
requires that beginning in 2009 electric utilities implement
energy efficienc}i prograrns that achieve energy savings of at
least three-tenths of one percent of the total annual average,
normalized kilcqwatt-hour sales and increase each year
thereafter to achieve a cumulative, axui.ual energy savings of 22
percent by the end of 2025. Section 4928.66(A)(1), Revised
Code, also requites, beginning in. 2009, the electric utilities to
implement pealq demand reduction programs designed to
achieve a one percent reduction in peak demand and an
additional reduction of .75 of one percent, each year thereafter
through 2018.
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(3) In the Companies' electric security plan cases (ESP cases), the
Comrnission estab&shed the energy efficiency and peak
demand reduction (EE/PDR) riders and set the riders at zero?

(4) On November 12, 2009, CSP, in Case No. 09-1089-EL-POR (09-
1089) and OP, in Case No. 09-1090-EL-POR (09-1090), filed
applications for approval of the Companies' energy efficiency
and peak demand reduction program portfolio plans for 2010
through 2012, pursuant to Rule 4901:1-39-04, Ohfo
Administrative Code (O.A.C.). In their applications, the
Companies request approval to commence recovery of deferred
program costs incurred prior to the Commission s decision in
the ESP cases. As filed by the Compardes, the initial EE/FDR
Riders were to commence with the first billing cycle in January
2010. AEP-Ohio also requests approval to recover, in the
EB/PDR Riders, projected program costs through June 30,
2010, net lost distribution revenues, and shared savings. The
EE/PDR Riders are subject to an annuaI true-up and
reconciliation. Along with the applicat#on, AEP-Ohio also filed
a Stipulation and Recommendation (Stipulation), signed by
various consumer stakeholders, including the Office of the
Ohio Consumers' Counsel, which addresses all of the issues
raised in the application.

(5) The Stipulation was opposed by the Industrial Energy Users-
Ohio. A hearing was held and testimony and exhibits admitted
into evidence.

(6) On May 13, 2010, the Commission concluded that, with certain
modifications, the Stipulation was reasonable and directed
AEP-Ohio to file tariffs consistent with the Order.

(7)

(8)

On May 21, 2010, the Compardes filed revised tariffs in 09-1089
and 09-1090.

The Commission has reviewed the Companies' applications.to
adjust their EE/PDR Riders. The Commission finds that the
tariff sheets comply with the requirements of Rule 4901:1-39-04,
O.A.C, and the Order and do not appear to be unjust and

In re AEP-Ohic ESP cases, Case Nos. OS-917-EL-9SO and 08-416-ELr9BO, Opiruon and Order at 41-47
(March 18, 2009); Entry on Rehearing at 27-28, 31 (July 23, 2009) (First ESP EOR); and Second Entry on
Rehearing (November 4, 2009) (Second ESP EOR).
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unreasonable. Therefore, we find that the application to amend

the Companies' tariffs should be approved.

-3-

It is, therefore,

ORDERED, That the Companies' application to adjust their EE/PDR Riders be
approved. It is, further,

ORDERED, That the Companies are authorized to file, in final form, four complete
copies of the tariffs, consistent with this finding and order. The Companies shaIl file one
copy in their respective'I'RF docket (or may make such filing electronicaAy as directed in
Case No. 06-900-AU-WVR) and one copy in this case docket. The remaining two copies
shall be designated for distribution to the Rates and Tariffs, Energy and Water Division of
the Commission's Utilities Department. It is, further;

ORDERED, That the EE/PDR Riders be effective, on a bills rendered basis,
commencing with the Companies' June 2010 billing cycle. It is, fiuther,

ORDERED, That nothing in this finding and order shall be binding upon this
Conunission in any future proceeding or investigation involving the jusiness or
reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of tlvs Finding and Order be served upon the companies

and aIl parties of record.

THE PUBLIMLITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Paul A. Centolella Valerie A. Lemmie

Steven D.1.esser

GNS/vrm

Entered in the Journal

MAY262010

Rene6 J. Jenkins
Secretary

a?04C.6,04
C eryl L. Roberto
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ATTACHMENT A

BEFORE

THE PUBLIC UTILlTIFS CQMIv4755tON OF OHIO' .

In the Matter of the Application of )
Columbus Southern Power Company for } Case No. 09-1094-EL-POR
Approval of its Program Portfolio Plan and )
Request for Expedited Consideration }

In the Matter of the Application of )
Ohio Power Company for Appraval of its ) Case No. 04-1090-LLPOR
Program Portfolio Plan and Request for )
Expedited Consideratiqn.

OPIlVION AND ORDER

The Public Utilities Commission of Ohio (Cormnission), comuig now to consider the
above-entitled matter, having appointed attomey examiners to conduct the hearing,
having reviewed the exhfbits introduced into evidexnce in this matter, and beiag atherwise
fuIly advised, hereby issues its opinion and order in this rase.

APPEARANCES:

Steven T. Nourse and Matthew J. Satterwhite, American Electric Power Service
Corporation, One Riverside Plaza, Columbus, Ohio 43215, on beliaif of Columbus
Southern Power Company and Ohio Power Cvmpany.

McRIees, WaIlace and Nurick, LLC, by Lisa G. McAlister, Joseph Clark, and Samuel
C. Randazzo, Fiftit Thfrd Center, Suite 1700,21 East State Street, Columbus, Ohio 43215-
4228, on behalf of Ind.ustrlal Energy Users-Ohio. -

rarune L. M4gden-Ostrander, the OfFic'e of the Ohio Consumers' Counset, by Terry
L. Etter and Christopher J. Allwein, Assistant Consumers Counse1,10 West Broad Street,
Suite 1800, Columbus, Ohio 43215-3485, on behalf of the residential utility consumers of
Columbus Southern Company and Ohio Power Campany.

Boehm, Kurtz & Lqwry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Stieet, Suite 1510, Cineinnati, Ohio 452Q2, on behalf of Ohio Energy Group.

David C. Rinebo3t, 231 West Lima Sireet, P.O. Don 1793, Findlay, Olyio 458391793,
on beltalf of Oliio Partners for Affordable Energy.
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OPINION:

1. ' HISTORY OF PROCEEDINGS

On November 12, 2009, Columbus Southem Power Company (CSP) and Ohio
Power Company (OP) (collectively, AEP-Ohio or the Companies) filed an application
(application) in the above-captioned matter for approval of the Companies' energy
efficiency and peak demand reduction (EE/PDR) program portfolio pians for 2010
through 2012, pursuant to Rule 4901:1-39-04, Ohio Administrative Code (O.A.C.). CSP
and OP are public utilities as defined in Section 4905.02, Revised Code, and, as such, are
subject to the jurisdiction of this Commission. Along with the application, AEP-Ohio also
filed a Stipulation and Recominendation (Stipulation), signed by the Office of the Ohio
Consumers' Counsel (OCC), the Ohio Manufacturers' Association (OMA), the Ohio
Environmental Council (OEC), Ohio Partners for Affordable Energy (OPAE), the Sierra
Club of Ohio (Sierra), the Natural Resources Defense Council (NRDC), the Ohio Energy
Group (OEG), the Ohio Poverty Law Center (OPLC), Ohio Hospital Association (OHA),
and the Companies, addressing all of the issues raised in the application. AEP-Ohio also
filed the direct testimony of Jon F. Williams (Cos. Ex. 1) and the direct testimony of David
M. Roush (Cos. Ex. 2) in support of its application and the Stipulation Qoint Ex. 1) on
November 12, 2009. By letter filed December 10, 2009, Ormet Primary Aluminum
Corporation (Ormet) requested that it be induded as a signatory party to the Stipulation.

IEU-Ohio filed objections and recommendations to AEP-Ohio's application on
December 11, 2009, to which AEP-Ohio filed a response on December 23, 2009. IEU-Ohio
filed a reply oti-December 30, 2009.

Motions to intervene were filed by Ormet, IEU-Ohio, OPAE, Sierra Club, OEG,
OHA, OMA, OEC, OCC, and NRDC. By entry issued January 21, 2010, the above-listed
motions to intervene were granted. The January 21, 2010 entry also adnutted Clinton A.
Vince, Douglas G. Bonner, Emma F. Hand, and David C. Rinebolt to practice pro hac vice
before the Commission in this matter. Further, the January 21, 2010 entry directed that all
motions to intervene and all intervenor testimony were due by February 11, 2010, and
scheduled the evidentiary hearing to commence on February 25, 2010, at the offices of the
Commission. On February 25, 2010, AEP-Ohio filed its proofs of publication (Cos. Ex. 3;
Tr. at 6).

On January 15, 2010, EnerNOC, Inc. (EnerNOC) filed a motion to intervene in this
proceeding. EnerNOC's request for intervention was, granted from the bench during the
hearing (Tr. at 12). In accordance with the procedural schedule, IEU-Ohio filed the direct
testimony of Kevin M. Murray (IEU-Ohio Ex. 1) on February 11, 2010. The hearing was
held, as scheduled, on February 25,2010. Initial briefs were filed by AEP-Ohio, IEU-Ohio,
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and jointly by OCC, OEC, Sierra, and NRDC, on March 10, 2010. Reply briefs were filed
by AEP-Ohio and IEU-Ohio on March 19, 2.010.

II. APPLICABLE LAW

Section 4928.66(A)(1), Revised Code, provides, in pertinent part:

(a) Beginning in 2009, an electric distribution utility shall
implement energy efficiency programs that achieve energy
savings equivalent to at least three-tenths of one per cent of the
total, annual average, and normalized kilowatt-hour sales of
the electric' distribution utility during the preceding three
calendar years to customers in this state. The savings
requirement, using such a three-year average, shall increase to
an additional five-tenths of one per cent in 2010, seven-tenths
of one per cent in 2011, eight-tenths of one per cent in 2012,
nine-tenths of one per cent in 2013, one per cent from 2014 to
2018, and two per cent each year thereafter, achieving a
cumulative, annual energy savings in excess of twenty-two per
cent by the end of 2025.

(b) Beginning in 2009, an electric distribution utility shali
implement peak demand reduction programs designed to
achieve a one per cent reduction in peak demand in. 2009 and
an additional seventy-five hundredths of one per cent
reduction each year through 2018. In 2018, the standing
committees in the house of representatives and the senate
primarily dealing with energy issues shall make
recommendations to the general assembly regarding future
peak demand reduction targets.

Further, in accordance with Section 4928.66, Revised Code, the Commission
adopted rules in Chapter 4901:1-39, O.A.C., Energy BfFici.ency and Demand Reduction
Benchmarks, which became effective December 10, 2009.

III. AEP-OI-IIO'S APPL&ATION

In its brief, AEP-Ohio explains that the CQmmission established the energy
efficiency and peak demand reduction (EE/PDR) riders in the Companies electric security
plan (ESP) cases, Case Nos. O8•917-EL-SSO and 08-918-EL-SSO (ESP case), and set the
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riders at zero? In their application, the Companies request approval to commence
recovery of deferred program costs incurred prior to the Commission s decision in the ESP
cases. The initial EE/PDR rider rates were to coritmence with the first billing cycle in
January 2010. AEP-Ohio also requests approval'to recover, in the EE/PDR Riders,
projected program costs through June 30, 2010, net lost distributfon revenues, and shared
savings. The PE/PDR rider rates are subject to an annual true-up and reconciliation.

AEP-Ohio emphasizes that as part of the Stipulation, the Companies have agreed to
ieport to the collaborative; on a quarterly basis, program costs, EE/PDR impacts, progress
on achievement of the goals, and incentives and administrative costs. AEP-Ohio also notes
that pursuant to the Stipulation, the Companies agreed to file and request approval of
their Renewal Energy Technology (RE'T) programs and that on November 30, 2009, AEP-

- Ohio in9tiated Case Nos. 09-1871-EL-ACP and 09-1872-EL-ACP, in accordance with the
provisions of the Stipulation. The Companies describe the two proposed RET programs,
an incentive-based renewable energy credit (REC) program and a REC purchase program.
The REC woald be applied to AEP-Ohio's alternative energy compliance requirements.
AEP-Ohio requests that cost recovery occur through the fuel adjustment clause (FAC)
approved in the Companies' ESP cases. AEP-Ohio witness Williams admits that, while the
RET program has EE/PDR benefits, the program does not meet the requirements of the
Total Resource Cost (TRC) test and is not cost effective as an energy efficiency resource.
For this reason, the Signatory Parties to the Stipulation agreed that the RET programs
should be part of a separate Conunission filing; however, the Signatory Parties agreed that
these programs are more appropriately REC-based alternative energy compliance
programs, with recovery through the FAC. Further, the Stipulation provides for recovery
of prudently incurred costs and REC incentive payments through the FACz (Cos, Br. at 1-2;
Cos. Ex. I at 27-28).

AEP-OJiio states that its witness, Jon Williams, presented testimony in support of
the Companies' Action Plan, the Stipulation, and supporting documentation based on
personal kno,vledge and expertise. Mr. Williams testified that a market potential study
was conducte,it by Summit Blue for AEP-Ohio, and AEP-Ohio secured the services of
Midwest Energy Efficiency Alliance (MEEA). Using the collaborative process and the
results of the nnarket potential study, a three-year EE/PDR Action Plan was developed.
AEP-Ohio projects the expenditures for the EE/PDR Action Plan to be approximately
$161.9 miIlion' in incremental cost for the years 2009 through 2011 (Cos. Ex. 1 at 7, 9-11).
AEP-Ohio argues that Mr. Williams demonstrated how the Companies' EE/PDR Action
Plan complies with Rule 4901:1-39-04, O.A.C. (Cos. Ex.1 at 18-19). AEP-0hio notes that, as
of the time that the instant application was filed, the Commission had not finalized

1 In re AEP-Oieio ESP mus, Case Nos. 08-917-EG..SSO and 08-9I8-EL-S1S0, Opinion and Order at 41-47
(March 16, 2009); Entry on Rehearing at 27-29, 31 (July 23, 2009) (First ESP EOR); and Second Entry on
Rehearing (Iyovember 4,2009) (Secand ESP EOR).

2 See the dfscwaion of the Stipulation in part N of this Order at Secfion 8.4.
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protocols for the evaluation, measurement, and verification (EM&V) of EE/PDR measures
(Cos. Ex. 1 at_20).3 The Companies state that Summit Blue is an experienced EM&V
contractor, wlh.ich, along with MEEA, and input. from collaborative parlicipants, has
prepared an evaluation process for the Companies Action Plan (Cos. Ex. 1 at 20). Mr.
Williams testified that although AEP-Ohio plans to hire an EM&V contractor to refine its
process and provide validated data for compliance reporting, the Companies wiIl work
with the EM&V consultant selected by the Commission,q

According to AEPd7hio witness Williams, the EE/PDR Action Plan includes a
benefit-cost analysis for each program using the TRC test to evaluate cost-effectiveness
(Cos. Ex.1 at 16).

AEP-Ohio states that the Companies initiated implementatiort of their EE/PDR
programs in May 2009, and six programs are currently in operation. For the majority of
the portfolio programs, the Companies are contracting with select qualified third parties
through a competitive bidding process to implement turn-key portfolio services.
However, in the case of the Custom and Self-Direct Business Programs, AEP-Ohio may
utilize internal resources to perform a portion of the necessary program promotion and
implementation. As part of the Stipulation, the Companies explain that they have agreed
to permit OPAE to administer its Low-Income Weatherization program without
competitive bid. The Companies have investigated other low-income program costs to
achieve savings in other states and concluded that OPAE can administer the program for a
lower average cost than indicated in the Companies research. AEP-Ohio also asserts that
OPAE, through its inember agencies, has the ability to provide synergies witlt other
funding sources to reduce costs, and because, based on AEP-Ohio's researcl^ planned
costs to achieve savings in low-income programs are significantly lower than the actual
costs, AEP-Ohio anticipates OPAE may also be able to offset lower achievement in one
program with higher achievement in other contracted programs, such as the Efficient
Products Program, which delivers higher savings. Over the course of the three-year
portfolio plan period, AEP-Ohio will review the perform,ance of selected contractors,
determine best practices, and evaluate cost effectiveness. Included as a part of the
Portfolio Action Plan are programs for each class of customers. 'The Companies have
already initiated six portfolio programs and their general energy efficiency education
eampaign, including: (1) appliance recycling; (2)- energy efficient lighting; (3) lighting
incentives andr custom project incentives; (4) a process whereby mercantile customers can
commit their -completed EE/PDR resou:res and entitle the mercantile customer to an
incentive or exemption from the EE/PDR rider; and (5) and (6) two pilot programs

3

4

In the Matter of Protoeols for the Measurement and Vetxf^r^ttorz of Energy Efficiency and Peak Demand Reduction
Measures, Case No. 09-512-GE-UNC, Pinding and Order (October 15, 2009) (09-512).
By entry issved March 17, 2010, in 09-512, ECpNorthwest was seleched as the independent evahtator of
EE/PI)R progcams.
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through the Companies' Partnership with Ohio Fund for energy efficiency Idts (Cos. Ex, l
at 21-25).

Further, AEP-Ohio witness Williarns testified that the. forecasted 2009 snmmer peak
demand for both CSP and OP are more than one percent below their respective three-year
adjusted base7ine levels due primarily to the economic downturn and related reductions in
AEP-Ohio's commercial and industrial.load. For this reason, AEP-Ohio asserts that
programs to curtail load during the summer of 2009 would not have served the public
interest and were unnecessary. Further, the Companies argue that a reduction in the
forecasted 2009 budget for PDR in the AEP-Ohio EE/PDR Action Plan is appropriate. The
Companies note that this issue is addressed in a pending application before the
Commission$ (Cos. Ex. 1 at 26). AEP-Ohio also excluded $13.2 million from its EE/PDR
Action Plan expenditures based on the expectation that capacity associated with existing
and future contracts under the Companies' Schedule IIZP-D (Interruptible Power-
Discretionary) would be counted as part of the Companies' PDR compliance benchmarks.
If the Commission determines otherwise, AEP-Ohio will need to make additional
expenditures to meet its cumulative compliance benchmarks in 2010 and 2011 (Cos. Ex. 1

at 26-27).

IEU-Ohio witness Murray recommends that the Commission revise AEP-Ohio's
portfolio plan. W. Murray contends that the costs of AEP-Ohio's proposed energy
efficiency plans are relatively high in comparison to other electric utilities' simiLar energy
efficiency pians, in terms of the expectedreduction in kilowatt hours (kWh). Mr. Murray
testified that he initiated his evalnation with a"liigh level analysis and then performed a
targeted analysis on a few aspects" of AEP-Ohio s portfolio plan (IEU-Ohio Ex. 1 at 4-5).
Mr. Murray compared AEP-Ohio's portfolio plan to that of Appalachian Power Company
(APCo)6 and to those of several eIecixic utilities in Pennsylvania, as such plans were
submitted to their respective state regulatory utility commissions. Mr. Murray noted that
the same consulting firm and lead consultant on the AEP-Ohio portfolio plan (Cos. Ex. 1,
Ex. JFW-2, Vol. 1) prepared the APCo poitfolio plan (IEU-Ohio Ex. 1 at 7-8). W. Murray
recognized that there are some differences in the energy efficiency requirements imposed
by each state and in the two compliance plans; however, he generally concluded that the
compliance portfolio plans are substantially similar and the overviews are identical (IEU-
Ohio Ex. 1 at 8). Based on his analysis, Mr. Murray noted that the APCo plan is for five
years, and that APCo s demand side rnanagement (DSM) Action Plan projects incremental

5

6

See In the b'I¢ffer of tToe Application of Columbus Sauthern Pamer Company for Approval of its Peak Demand

Reduction Program Portfolio Plan and Request for Waiver and Request fer Amendment of the 2009 Peak Demnnd

Reduction Benchmark Pwsuant to Section 4928,66(A)(2)(b), Reoieed Code,. and In the Matter of the Application

of Ohio Power Company for Approval of its Peak Demand Reduction PAOgram Portfolio Plrm and Request far

Waiver and Request fnr Amendment of the 2009 Peak Dernand Reduction Benchmurk Pursuant to Section

4928.66(A)(2)(6), Renfsed Code, rnspectively, Case Nos. 09-578-EGEEC and 09-579-EIrEEC.

APCo is also a subsidiary of American ElechicPower Corporal3on
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annual savings; as a percentage of total annual kWh sales, to reach 1.41 percent by 2013,
with cumulative savings of 492.5 gigawatt-hours (GWh) or 492,500,000 kWh over this time
period (2.8 percent cumulative). Mr. Murray compared these projects with the AEP-0hio
projects, which estimate an incremental annual savings as a percentage of total annual
kWh sales, to, reach 1.07 percent by 2011, with cumulative savings of 842.3 GWh or
842,300,000 kl'9h over the time period (1.65 percent cumulative) (JEU-Ohio Ex.1 at 9; Cos.
Ex. 1, JF*2, ;Vol. 1, p. 10 of 163). Mr. Murray recognized that for the residential section,
the APCo and AEP-Ohio DSM costs estimates were similar, at $0.014 per kWh for APCo
and $0.015 per kWh for AEP-Ohio (IEU-Ohio Ex. 1 at 9). For the business sector, however,
IEU-Ohio witness Murray calculated the overall lifetime cost of saved energy in 2009
dollars to be r0.007 per kWh for APCo and $0.014 per kWh for AEP-Ohio; AEP-Ohio's
estimate is twice as much as APCo's figure (IEU-Ohio Ex.1 at 9).

Mr. Murray also reviewed the cost of energy efficiency plans and the expected
reduction in annual energy consumption for the Pennsylvania electric utilities, and
compared it to AEP-Ohio estimates (IEU-Ohio Ex. 1, Ex. KIvIM-3). Based on Mr. Murray's
analysis, the annual reduction in energy consumption by the Pennsylvania utilities
through May 31, 2013, ranged from 3.1 percent to 4.07 percent, with TRC values ranging
from 1.81 to 4.10, with an average TRC value of 2.64 (IEU-Ohio Ex. 1 at 12). Mr. Murray
concluded that AEP-Ohi.o's plans, which have an annualized energy reduction of
842,300,OOD ki-Vh, a 1.65 percent reduction from its annual baseline, and a TRC value of
1.80, ultimately, on a relative basis, will cost more, but achieve less, than similar plans in
Pennsylvania (IEU-Ohio Ex. 1 at 9).

Mr. Muurray noted that the Stipulation indicates that CSP customers wiil experience
an in a in their total electric bills in the range of 0,4 percent to 3.4 percent, and OP
customers will experience an increase in the range of 0.4 percent to 4.0 percent. IEU-Ohio
emphasizes that in addition to the total electric bill increase proposed in this proceeding,
AEP-Ohio customers have experienced other increases in their total electric bills since
January 2010 (IEU-Ohio Ex.1 at 14-15).

Further, Mr. Murray testified that AEP-Ohio improperly included and the
Stipulation irinproperly endorses the recovery of shared savings and lost distribution
revenue. IEUd3hio contends that AEP-Ohio failed to justify its request for lost distribution
revenues and to justify its request for recovery of shared savings and lost distribution
revenue (IEU-t"'ihio Ex.1 at 15-16). IEU-Ohio argues that it is inappropriate to adjust rates
outside of a r^te case because the Commission's ability to evaluate other variables that
affect the calculation of an electric utility's overall revenue requirement is limited.
Further, IEU-Ohio reasons that a mechanism to recover lost distribution revenue reduces
the electric utifity's overall risk and, therefore, there should be a downward adjustment to
the electric utility`s authorized rate of return, contemporaneous with the introduction of
the lost revenue recovery mechanism. IEU-Ohio argues that while there are circumstances
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where it could be appropriate for the Commission to adjust rates outside of a rate case,
such as a significant decrease in sales, that is not the case in this instance with AEP-Ohio
(IEU-Ohio Ex: I at 15-17).

Mr. Murray initially contended that AEP-Ohio significantly overstated the estimate
for lost distributiori revenues in the event that commerciai and industrial customers
reduce their 'energy usage because AEP-Ohio recovers most of its distribution revenue
requirements from larger commercial and industrial customers through monthly customer
charges and deinand charges with ratchets (IEU-Ohio Ex. 1 at 17-18); However, on cross-
examination, 'Ivlr. Murray revised his testimony to acknowledge that AEP-Ohio had, in
fact, excluded commercia] and industrial customer charges from its calculation (Tr. at 65).

Using the testimony of AEP-Ohio witness Roush, Mr. Murray calculated the
average variable distribution revenues for commercial and industrial customers of CSP to
be $,0094735 per kWh, in comparison to his own calculation of $0.000744 per kWh. Thus,
Mr. Murray concluded that the estimated energy savings of 45,184,000 per kWh yields lost
revenues of $428,051 ($.0094735 x 45,184,000 kWh) for CSP. According to W. Murray,
AEP-Ohio calculated OP's annual average distribution revenues of $.0070259 per kWh.
Mr. Murray, however, calculated annual average distribution revenues for OP to be
$0.0004495 per kWh. Thus, Mr. Murray concluded that the estimated energy savings of
$437,245 ($.0070259 x 61,995,000 kWh) for OP (IEU-Ohio Ex. 1 at 17-18). Based on his
analysis, W. Murray concluded that AEP-Ohio is proposing to spend significantly higher
amounts on EE/PDR programs than other electric utilities that are implementing similar
plans in other states; and asserted that AEP's proposed arrangement will achieve less in
terms of efficiency gains and peak demand reductions. In conjunction with Mr. Murray's
testimony, IEU-Ohio requested that the Commission modify AEP-Ohio's portfolio plan.

Further, Mr. Murray testif'ied that the portfolio plan fails to include lower cost
compliance options, such as utilizing the demand response program of the regional
transmission operator, which, in this case, is PJM Interconnection LLC (PJIvI) to count
toward AEP-Ohio s EE/PDR compliance requirements in the event that the customer
agrees to conin3t is capabilities to AEF Ohio (IEU-Ohio Ex. 1 at 19-21). Mr. Murray
estimates that utilizing the PJM demand response program could reduce AEP-Ohio's
portfolio plan costs by approximately $7 million (IEU-Ohio Ex. I at 21). IEU-Ohio,
however, supports AEP•Ohio's self-directed options for mercantile customer
commitments'(IEU-Ohio Ez.1 at 22).

On the other hand, AEP-Ohio claims that the testimony provided by Mr. Murray is
not that of an expert in demand side management, contains numerous errors, and
overlooks that AEP-Ohio's statutory compliance obligations will continue to grow each
year and that compliance costs will increase.
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IV. STIPUI,ATTON

As previously noted, along with the application, AEP-Ohio filed a Stipulation,
which was entered into by OCEA, OHA,OMA, OPAE, OEG, and AEP-Ohio (collectively,
Signatory Parties). In the pertinent parts of the Stipulation, the Signatory Parties agree:

A. 2009-2011 Program Portfolio Plan Approval, Administration
and General Education

1. Program cost recovery should be granted in an expedited
manner.based on the three-year HE/PDR Action Plan filed in
this case. The Signatory Parties submit that the EE/PDR
Action Plan should be accepted and approved as supplemented
and clarified by the terms of this Stipulation (the three-year
EE/PDR Action Plan.agreed to herein is referred to as the
xtr1NiTYl__ r)'

2. The Companies will offer transparent reporting of program
costs, including EE/PDR impacts and progress toward goals,
'sncentives and administrative costs, to the Collaborative on a
quarterly basfls.

3. Five niiIlion dollars of the $15 million in the General
Education/Media/Training budget primarily targeted to
general energy efficiency media advertising will be re-allocated
to provide additional funding for cost-effective programs.
Budget dollars currently allocated to training will not be re-
allocated, absent Commission approval.

4. Based on the Signatory Parties understanding of Section
4928.56, Revised Code, and the Commission's rules contained
in Chapter 49,01:1-39, O.A.C., the Signatory Parties believe that
the contracted interruptible load associated with the
Companies' existing tariff prograai.s for interruptible service
( IRP-D) will count toward the PDR benchmarks.7 Accordingly,
the Plan. now reflects a reduction in funding for 2010 and 2011
ai $13.2 million (approxiniately $8.2 million from OP and $5
dxtillion ffrorri eSP) based on that understanding. Tiiis helps
reduce the Companies' EE/PDR compliance costs and the
rr sulting impact on ratepayers. The Companies reserve the

7 OCC be&eves that only new.iaterruptfble load subscribed after the signing of SB 221 and meeting the
latest rules contained in Chapter 4901:1-39, O.A.C., should count towards compliance.
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right to adjust the Plan by restoring such funding if the above-
stated interpretation is not confirmed by the Commission.

5. At the time the Stipulation was fited, the Commission rules
adopted. in Case No. 08-888-EL-ORD were nat yet effective.
Pdonetheless,: the Signatory Parties agreed that, with the
exception of the portfolio plan template requirement (that is
not yet completed), the Plan complies with the Commission's
newly adopted rules B

B. Renewable Energy Technology Program Approval

1. The Renewable Energy Technology (RET) program filed in the
-,riginal EE/PDR Action Plan should not be included in the
EE/PDR cost recovery rider.

2. The Companies wiil file in November 2009 an incentive-based
REC program for solarphotovoltaic and small wind resources
to encourage residential and nonresidential customers to install
renewable energy resource facilities on the customer premises,
subject to Commission approval of design and cost recovery.
The Companies will discuss the key features of their RET
proposed program with Commission Staff, OPAE, and the
OCEA Parties prior to filing. The Signatory Parties reserve
their right to oppose any aspect of the Companies' proposal if it
does not reflect their positions.

3. The Companies will file in November 2009 a solar photovoltaic
and small wind REC purchase program for residential and
non-residential customers with existing renewable energy
resource facilities effective for 2010-2011, subject to
Commission approval of design and cost recovery and agree to
discuss the key features of their proposed RET program with
Commission Staff, OPAE, and the OCEA Parties prior to filing.
The Signatory Parties reserve their right to oppose any aspect
of the Companies' proposal if it does not reflect their positions.

-10-

The rules adapted in In the Matter of the tldoptron of Rules jbr Aiternatiae and Rznemable Energy Techtwlogy,
Rcsousces, and Climate Regula(ions, atu! Reoiew of Chapters 4901:5-1, 4901:b-3, 4901:5Z, and 4901:5-7 of the

Ohio Adminrstratiae Code, Pursuant to Amended Substitute Senate Bill Na. 221, Case No. 09-888-EGORD
(Green Rnlee), at Chapter 4901:1-39, O.A.C., were effective December 10, 2009. However, the portfolio
plan template requirements pending before tlue Commission in Case No. 09-714-EL-UNC have not yet
been adopted:
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4. The Companies' RET programs will be REC-based and the
Signatory Parties agree that prudently fncurred RET program
costs should be recovered through the Companies' fuel
s:djustment clauses. At least six months before the Companies
file for a new standard service offer, a working group of
interested Signatory Parties and Commission Staff will be
formed to discuss whether the costs of renewable energy
sbould be recovered in the fuel adjustment charge or in a
separate bypassable surcharge.

2009 Peak Demand Reduction Benchmark Amendment

1 The Companies have filed to adjust the 2009 peak demand
reduction benchmark requirements to zero. The cost to
cmplement a demand reduction program in 2009 has been
reduced to zero accordingly in the Plan. This position does not
affect 2010 peak demand reduction requirements. The
jiistification for this position is filed in Case Nos. 09-578-EL-
EEC and 09-579-EL-EEC. The Companies reserve the right to
restore such funding if their application is not granted.

2. $ased on the totality of the circumstances of this settlement, the
Signatory Parties will not oppose the Companies' waiver
request for 2009 and UCC will withdraw its opposition fded in
Case Nos. 09-578-EL-EEC and 09-579-EL-EEC; however, this
withdrawal of opposition should not be considered as support
for the waiver. The Companies agree that the PDR benchmark
is cumulative in 2010 and beyond and the Companies will catch
up and make up the difference resulting from the 2009 waiver
in 2010 (absent any futune waivers),

D. Approval of Shared Savings for Measurable Programs

1. A shared savings mechanism that provides an after-tax net
benefit of 15 percent to tlte Companies and 85 percent to
Customers for measurable EE/PDR programs, based on the
Utility Cost Test (UC1)9 and subject to the incentive caps in
Sectlon , E below, will be implemented. OCEA's Parties'
agreement to accept the UCT in this context,is based on the
totality of the circumstances and the package as a whole and

9 Net benefits are calculated at the Portfolio level for all measurable programs within the Portfolio using
the UCF.
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should not be construed as an unqualified endorsement of the
mechanism in the future or in any other case.

2. Signatory Parties wiIl support the use of the TRC test to qualify
the portfolio for cost recovery.

3. That each electric utility respectively will omly be eligible for an
incentive (i.e., lesser of shared savings or program investment
cost cap) if it exceeds the bench.marks of Sections
4928.66(A)(1)(a) and (A)(1)(b), Revised Code, for a particular
calendar year. The Companies would remain eligible to receive
an incentive' if the Commission amends the compliance
requirement for that year under Section 4928.66(A)(2)(b),
Revised Code, and the Companies meet or exceed the amended
requirement. If the Commission amends the compliance
requirement for a particular year, AEP-Ohio agrees that, in the
following year, its compliance will be the cumulative energy
savings benchmark for that year plus the energy savings not
attained towards the benchmark in the earlier year. These
restrictions are collectively referred to as "compliance" for
purposes of triggering incentive eligibility, such that AEP-Ohio
wiIl only be eligible for an incentive payment if it exceeds the
cumulative energy savings benchmark far that year and the
energy savings not attained in the earlier yeaz?o

4. The Companies will receive the lesser of the 15 percent after-tax
€JCT-ba.sed shared savings calculation or a graduated
percentage cap on program costs for measurable EE/PDR
lirograms, as reflected in the table included below as part of
section E.

5. For electric utility incentive purposes, total annual savings will
l,e used in the shared savings calculation and total annual
prograrn costs will be used to calculatethe program cost caps.

E. Incentive Qualifications and Cap Provisions . .

1. Ae Companies wiIl not receive any shared savings for the Self
Direct program.

10 The Sapulation provides that "Due to the fact that AEP-Ohio is embarking in good faith to meet its
benchmarks.and that its energy efficiency programs are in start-u.p mode, Oi:C is agreeing to this
provision, however, this agreement should not be construed as supporting this concept in the future."
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2. Each of the Companies may only count savings for compliance
or incentives one time, but reserves the option of either
counting any portion of over-compliance in the year of
compliance (receiving the associated incentive at that time) or
banking any portion for use in connection with a subsequent
year (reserving the associated incentive in connection with that
future year).

3. The 15„percent electric utility shared savings incentive will be
capped per level of over-compliance based on the table below:

ztance Incentives = Lesser of Shared Savin s or Pro am Investment Cap Percenta e
Benchmark EE Target % Program Investcnent Cost

Achievement for Cap % for Measurable
Overcom Iiance Shared Savings Pro ams

Greater than 100%11 to 15% 6%
106%
Greater than 1()6% to 115% 15% 12%
Greater than 115% 15% 17%

F. Approval of Net Lost Distribution Revenues

1. Net lost distribution revenues will be approved, but will
exclude all distnbution revenue assodated with customer
charges, pass-through riders and riders, that are trued-up to
actual costs. The Companies will be permitted to collect net
lost distribution revenues on an annual basis.

2. Three vintage years of net lost distribution revenue recovery
will exist or recovery will occur until rates are approved and
effective in each Company's next respective distribution base
rate case, whichever comes first. If one or both of the
Companies files a distribution revenue decoupling application
and it is approved by the Commission, then Section F,
Approval of Net Lost Distribution Revenue, will no longer
apply as of the time that such approved decoupling mechanism
becomes effective.

11 As descdbea above, the Companies would r,emain eligible to receive an incentive if the Commission
reduces the compliarxe requirement below 100 percent for a particular year under Section
4928.66(A)(2)(b), Revised Code, and the Companies meet or exceed the amended requirement.
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3. If a distribution base rate filing is made and approved during
the term of the Plan, a new three-year vintage period will apply
to new programs or measures not captured by the test period
(or posbtest year adjustments) used in such distribution base
Tate case.

G. Approval of Initial EWPDR Rider Rates and Operation of the
Rider

1. CSP's initial EE/PDR Rider and OP's initial EE/PDR rider
irates should be established as reflected in Attachment A to the
Stipulation, effective on the first biIling cycle of January 2010.
If the initial EE/PDR rider rates are not approved to be
effective on the first billing cycle of January 2010, then the
revenues that would have been collected in the first six months
of 2010 based on the initial EE/PDR rider rates (i.e„ through
the last billing cycle of June 2010) will be collected in such
shorter time available before the last billing cycle of June 2010.

2. The Companies EE/PDR riders should be trued-up annually
to actual program costs, net lost distribution revenues, and
shared savings. The net lost distribution revenues will be
calculated based on a half-year convention.

3. The annual true-up of the Companies' EE/PbR Riders wiR be
effectivP in the first billing cycle of July of 2010 and 2011. The
timing of the true-up is recommended to follow the annual
March 15 compliance filing in support of program achievement
and Commission compliance approval each year.

4. Distribution lost revenues and shared savings calculations will
be based on the same data as approved by the Commission in
the Companies' annual compliance filings.

5. The Companies will not collect carrying charges in connection
vuith operation of the EE/PDR rider.

H. Rate Design and Cost Allocation Methodology

1. Program dollars may onty be shifted within the residential
class and among non-residential classes, but not across the
residential and non-residential classes, uxnless otherwise
approved by the Commission. Cost recovery will be based on
the class for which the program is available.
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2. Distribution revenue by tariff wiII be used to aIlocate program
eosts, net lost distribution revenue, and shared savings. The
amount of nonresidential program funding available to GS
4/IRP tariff customers is Iimited to. the proportion of non-

residential distribution revenue provided by GS 4/IRP. For
example, if GS 4/IRP provides ten percent of the non-
tesidential distribution revenue, then GS 4/IRP will not receive
more than ten percent of the non-residential program funding.
, However, program funding, to GS 4/IRP may exceed this limit
if the Companies reasonably determine that an increase is

necessary to meet the EE/PDR benchmarks. The Companies
may Iirrmit program funding to individual GS 4/IRP customers,
or any other non-residential customers, to ensure that a

disproportionately large share of total program funding is not
concentrated among a few customers. Methods could include a
program percentage cap or dedining incentive tiers for large

projects or any other reasonable mechanism as determined by

the Companies. This methodology does not impact residential
customer allocations covered in paragraph H.1. The rate
impacts using this methodology are contained in Attachment A

tb this Stipulation.

3. The costs associated with the Plan should be recovered through
the EE/PDR Rider by spreading the three-year portfolio plan
costs over 2010 and 2011 (24 months). The initial rider only
includes the first year of net distribution lost revenues and first

year shared savings based on assumed compliance of greater
than 100 percent, but less than or equal to 106 percent;
distribution lost revenue and shared savings for subsequent

years would be reconciled and reflected in the annual update

filings.

I. Mercantile customer commitment of previously installed
EWPDR resoarces

1. Customer savings from previously installed EE/PDR resources
approved by the Commission for being committed to the
Companies are not counted in net benefits to determine shared
savings.

2. No net lost distribution revenue is recoverable from previously
installed EE/PDR resources approved by the Commission for
being committed to the Companies.
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3. To support the Companies' Self Direct Progam as designed in
the Plan to conunit previously installed EE/PDR resources.
"•'Option 1" provides mercantile customers the opportunity to
receive a reduced incentive payment that is equivalent to an
advance payment of a portion of the customer's EE/PDR Rider
cost obligation due to thP requirement that the customer
continues to pay the EE/PDR Rider cost for the length of time
that the- customer would otherwise be exempt from the
EE/PDR Rider. "Option 1" is for customers who have
completed some EE/PDR projects but want to use the
advanced payment to help support new EE/PDR investments.
Option 1 also requires participating customers to continue
paying the rider in support of further EE/PDR program efforts
by the Companies. "Option 2" provides mercantile customers
the opporturi.ity to be exempt from the EE/PDR Rider if their
committed energy savings equal the Companies' mandated
benchmark requirement percentages of energy savings based
on the customer's 2006-2008 average annual energy usage
baseline. Residential customers will not contribute to the cost
of the Self-Direct Program.

4. Individual OCEA Parties reserve their right to oppose
individual Self Direct Program applicatians.

5. If a mercantile customer unilaterally files [an application] with
the Commi..̂ sion to commit resources to AII'-Ohio, the
Signatory Parties reserve any rights to take whatever position
tkiey deem appropriate in response to that filing and the
outcome will be subject to Commission decision.

Miscellaneous Terms and Commitments

1. The Companies w9ll develop a time schedule to discuss
detailed, program economics, if any, on a joint delivery
program with Columbia Gas of Ohio in 2010 and report back
vgjthin the second quarter of 2010 to the Collaborative.

2. Accept the Companies' avoided costs calculations with the
understanding that such calculations used for future years will
iise a date certain construct.

3. Jii approving the Stipulation, the Commission is granting the
Companies all necessary and appropriate accounting authority
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to implement the Stipulation and administer the EE/ PDR Rider
as described above in Section G, including but not limited to
accounting authority to record a regulatory asset for any
under-recovery or a regulatory liability for any over-recovery
of EE/PDR program costs, shared savings and net lost
distribution revenues. This shaIl be trued up annually as set
forth in Section G.2.

4. The Plan is designed to meet or exceed the Companies'
respective EE/PDR benchmarks for 2009, as reflecterl in
Attachment B. The Signatory Parties agree that those
calculations are appropriate and should be adopted as an initial
benchmark report under adopted Rule 4901:1-39-05(A), O.A.C.,
and ultimately for compliance purposes for 2009, The baselines
reflected above are not normalized but do reflect the economic
development adjustments approved by the Conunission in the
Companies' ESP cases.

5. 'The Companies agree to reserve from the Plan's pilot program
.famd $250,000 per year in 2010 and 2011 for energy efficiency
audits available for the non-residential customer class and from
that amount will reserve $50,000 per year in 2010 and 2011 for
an OHA-administered hospital specific energy efficiency audit
program to be developed by the Companies with OHA input.
In addition, the Companies shall provide $30,000 per year for
2009, 2010, and 2011 to the OHA to be used to assist hospitals
served by the Companies to identify yualifying energy
efficiency projects and also to assist hospitals in applying for
financial incentives under the Companies EE/PDR programs.
All funding is recoverable through the EE/PDR Rider. To the
extent OHA is able to assist the Companies in educating its
members on the Companies programs and gain participation
of OHA's members, it is expected that this funding will offset
the Companies promotional costs.

6. AEP-Ohio shall work with the OMA to communicate energy
efficiency programs to manufacturers in the Companies'
service territories. To assist in the development of
comprehensive communica.tion tools and strategies to promote
AEP Ohio's EE/PDR programs with its members and assist in
their participation, AEP-Ohio shaII provide the OMA $100,000
per 12-month period beginning on Commission approval of
this Stipulation. Any time period with the life of this filing not
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12 months shall be prorated to reflect that time period's share
of a 12-month $100,000 contribution. To the extent OMA is able
to assist the Companies in educating its members on the
Companies programs and gain participation of OMA's
members, it is expected that this funding will offset the
Companies' promotional costs.

7. The Companies agree that OPAE will be the designated
contractor for the Low income Program described in Section
6.1.3 of the EE/PDR Action Plan, revised as follows; The
cumulative total energy savings shaIl equal, or exceed
26,044,500 kWh; the cumulative total demand reduction shall
equal or exceed 3,141 net kW; and Participation rvill be all cost-
effective electric measures, including those listed in the Action
Plan, in a projected 17,363 residences. The &enefit-Cost Test
Ratio under the TRC is estimated to be 0.75. OPAE will make
its best efforts to achieve a TRC that exceeds I.G. OPAE shall be
permitted to spend up to $16,110,000 for the programs and
shal( receive an administrative fee of three percent of direct
costs. The program shal] operate from January 1, 2010 through
December 31, 2011. The Compa.nies agree that OPAE witl
admurister an additional $1 nullion from shareholdex funds
(Partnership with Ohio) for nonenergy efficiency repairs to
enable electric energy efficiency measure installations and shall
be permitted to expend no more than three percent of direct
expenditures for administrative costs.

K. Procedural 1Vlatters

1. Except for enforcement purposes, neither the Stipulation nor
the information and data contained within or attached thereto
shall be cited as precedent in any future proceeding for. or
against any Signatory Party, or the Commission itself, if the
C:ommission approves the Stipulation. Nor shall the
aeceptance of any provision as part of the settlement agreement
be cited by any Signatory Party or the Commission in any

forum so as to imply or state that any Signatory Party agrees
with any specific provision of the settlement More specifically,
no. specific element dr item contained 3n or supporting .the
Stipulation shall be construed or applied to attribute the results
set forth in the Stipulation as the results that any Signatory
Party might support or seek, but for the Stipulation in these
praeedings or in any other proceeding. The Stipulation
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contains a combination of outcomes that reflects an overall
compromise involving a balance of competing positions, and it
does not necessarily reflect the position that one or more of the
Signatory Parties would have taken for the purposes of
resolving contested issues through litigation: The Signatory
Purties belieue that the Stipulation, taken as a whole, represents
a reasonablecompromise of varying interests.

2. ,The Signatory Parties will support the Stipulation if the
•Stipulation is contested, and no Signatory Party will oppose an
application for rehearing designed to defend the terms of this
Stipulation.12

3. The testimony of the Companies' witnesses Williams and
Roush are being filed in support of the Companies' Application
and the Signatory Parties Stipulation- The Signatory Parties
hereby stipulate to the admi.ssion of the testimony into the
record in this proceeding. To the extent that any non-Signatory
Party opposes adoption of the Stipulation, the Signatory Parties
reserve the right to file rebuttal testimony in further support of
the Stipulation.

4. The Stipulation is conditioned upon a(ioption of the Stipulation
by the Commission in its entirety and without material
modification.13 If the Commission rejects or modifies atl or any
part of the Stipulation, any Signatory Party shall have the right
to apply for rehearing, If the Commission does not adopt the
Stipulation without material modification upon rehearing, then
within thirty days of the Commission's Entry on Rehearing,
any Signatory Party may tP*rninate and withdraw from the
Stipulation by filing a notice with the Comrnission. Upon the
filing of such notice, the Stipulation shall immediately become
null and void. No Signatory Party shall file a notice of
tcrmination and withdrawal without first negotiating in good
faith with the other Signatory Parties to acliieve an outcome
that substantially satisfies the intent of the Stipulation. If a new
6greement is reached, the Signatory Parties wwill file the new
agreement for Commission review and approval. If the
discussions to achieve an outcome that substantially satisfies

12 opAE and OJ?LC wiD neither support nor oppose Sections D and E of flie Stipulation.

13 Any Signatory Party has the right, in its sole discreiion, todeteraoine what constitutes a"matzrial"
change for the purposes of that Party withdrawing from the Stipulation.
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V.

the intent of the Stipulation are unsuccessful, the Commission
will convene an evidentiary hearing to afford the Signatory
Parties the opportunity to present evidence througti witnesses,
to cross-examine witnesses, to present rebuttal testimony, and
to brief all issues that the Commission shall decide based upon
the record and briefs as if the Stipulation had never been
executed. If the discussions to achieve an outcome that
substantially satisfies the intent of the Stipulation are
successful, some, or all, of the Signatory Parties shall subnvt the
amended Stipulation to the Commission for approval after a
hearing, if necessary.

5. Unless a Signatory Party exercises its right to terminate its
Signatory Party status or withdraw as described above, each
Signatory Party agrees to and will support the reasonableness
of the Stipulation before the Commission, and to cause its
counsel to do the same, and in any appeal from the
Commission's adoption andjor enforcement of this
Stipulation.14 The Signatory Parties also agree to urge the
Commission to accept and approve the terms hereof as
promptly as possible.

DISCUSSION OF THE STIPULATION

-20-

Rule 4901-1-A O.A.C., authorizes parties to Commission proceedings to enter into
stipulations. Although it is not binding on the Commission, the terais of such agreements
are accorded substantial weight. See Consurners' Counsel v. Pub. Litit. Cornrn. (1992), 64

Ohio St.3d 123,125, citing Akron v. Pub. tRit. Comm. (1978), 55 Ohio St2d 155. This concept
is parlicularlyvalid where the stipulation is supported or unopposed by the vast majority
of parties in the. proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in numerous Commission proceedings. See, e.g., Ohio-Anrerican Water Co., Case
No. 99-1038-WW-AIR, Order ()une 29, 2000); Cincinnati Gas £d Electric Co., Case No. 91-410-
EL-AIR, Order (April 14, 1994); 1Nestern Reserve Telephone Co., Case No. 93-230-TP-ALT,

Order (March 30,1994); Ohio Edisart Co., Case No. 91-698-EL-FOR, et al., Order (December
30, 1993); Cleeeiand Etectric .tltum. Co., Case No. 88-170-EL-AIR, Order Oanuary 30, 1989);
Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL.-LTNC, Order
(November 26,1985). The ultimate issue for our consideration is whether the agreemenX.

14 OPAE and C?PLC wip support the reasonableness of the 9tiputation in any future litigation with the
exoeption of Sections D and E, which they wPl neither oppose nor support
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which is the product of considerable time and effort by the Signatory Parties, is reasonable
and should be adopted. In considering the reasonableness of a stipulation, the
Conusvssion has used the following criteria:

(a)

(b)

Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

Does the settlement, as a package, benefit ratepayers and the
. public interest?

(c) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. 7ndus.

Energy Consuniers of Ohio Power Co. v. Pub. lltil. Comm. (1994), 68 Ohio St.3d 559 (citing

Consumers' Counsei, supra, at 126). The Court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does nat
bind the Commission. (Id.)

As explained further below, IEU-Ohio argues that the Stipulation fails to meet the
criteria for approving a stipulation because it does not benefit ratepayers, is not in the
public interest, and violates important regulatory princi,ples.

A. Is the settlement apEoduct of serious bargaining among capable,
knowledg,eable yarties?

AEP-OhSo argues that in the Stipulation the Signatory Parties agree, and IEU--0hio's
testimony does not contest, that the Stipulation is the product of lengthy negotiations
between capable and knowledgeable parties. The portfolio plan program was developed

by way of a collaborative process which AEP-Ohio states conunenced in October 2008.
Further, the Companies assert that all members of the collabarative, including IEU-Ohio,
were invited' to provide input and openly negotiate the Stipulation with other
stakeholders. AEP-Ohio notes that the collaborative included interested stakeholders that
represented residential, commercial and industrial consumer advocates, state regulatory
agencies, environmentalists, the healthcare industry, education, and low-income consumer
advocates. A'ccordingly, AEP-Ohio contends that the Stipulation meets the first criterion

of the test (Jt. Ex. l at 1; Cos. Ex. 1 at 8-9; Cos. Br. at 5; Cos. Reply Br. at 2).

In their joint brief filed on March 10, 2010, OCC, OBC, Sierra, and NRDC support
the reasonableness of the Stipulation and state that the Signatory Parties have extensive
experience and expertise 'n energy efficiency programs. Further, OCC, OEC, Sierra, and
NRDC note that the Stipulation was not entered into lightly and the AEP-Ohio Portfolio
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Plan was developed by way of a collaborative process where all the signatories were
afforded an opportunity to advocate their positiorus in negotiations. They claim that the
Stipulation is;the result of a determined effort to provide an EE/PDR program that will
benefit consumers and AEP-Ohio. For these reasons, OCC, OEC, Sierra, and NRDC argue
that the Stipulation meets the first criterion: (OCC, OEC, Sierra, and NRDC Br, at 2-5).

The Commission finds that the Stipulation involved serious bargaining by
knowledgeable, capable parties. First, we note that most of the Signatory Parties have
actively participated in previous Commission proceedings and are familiar with the
process. Next, we recognize that through the collaborative process, numerous
representatives of interested stakeholders were afforded an opportunity to negotiate the
components of AEPd)hio's portfolio plan. Finally, we notice that IEU-Ohio, the one
opponent to the Stipulation, does not take issue with thisfactor of the reasonableness test
for consideration of the Stipulation.

B. Does the settlement, as a packagg,e benefit ratepavers and the gublic interest?

1. Consideration of Rate Increases

IEi1-C?Ixio contends that AEP-Ohio has not met its burden to prove that AEP-Ohio s
Portfolio Plan benefits ratepayers and is in the public interest because it will result in a rate
increase to a.istomers. More specifically, IEU-Ohio argues that, although the total bill
increase customers will experience as a result of the Portfolio Plan ranges from .4 percent
to 3.4 percent for CSP customers and .4 perrent to 4.0 percent for OP customers, the
Comrnission can not view this increase in isolation but must consider other recent rate
increases approved by the Commission.

AEP-Olaio argues that the Commission reviewed and approved, as part of the
Companies' ESP cases, the rate increases that IEU-Ohio takes issue with as well as the
EE/PDR Rider. The Companies state that the cost of statutory compliance programs
should not be offset by other increases previously approved by the Conunission (Cos. Br.
11-12).

The Comntission notes that we have recently rejected similar arguments by IEU-
Ohio wherein IEU-Ohio claims that, because approval of the Stipulation will result in a
rate increase for customers, a Commission order approving the Stipulation is unreasonable
or unlawful, does nat benefit ratepayers, and/or is not in the public interest.ls We find
this argument to be without merit. The Commission evaluates the benefits of the
Stipulation to iatepayers on a variety of factors, not just rates. Particularly in this case, we
sivill consider €vhether AEP-Ohio s Action Plan sufficiently encourages energy efficiency,

15 See In re Cotunrbus 5outhern Pow Co, and Ohfo Poruer Co., Case Nos. 09-872-EI.FAC, et al., Entry on

Rehearing at 6-7 (Niazch 24,2010).
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such that it is likely to achieve a reduction in energy consumption and an associated public

benefit.

2. Cost/ Benefit Analysis

IEU-Ohio also argues that, based on Mr. Murray's comparison of AEP-Ohio's
Action Plan to'similar energy efficiency plans proposed by other electric utilities in other
states, that AEP-Ohio's Portfolio Plan has relatively high costs to benefits (IE[J-Ohio Ex. l
at 4,12-14; Tr: 116-117). Based on Mr. Murray's conclusion that the AEP-Ohio's Portfolio
Plan had relatively high costs in comparison to benefits, IEU-Ohio conducted a more
targeted analy ,is. of the Portfolio Plan. In IEU-C)hio's view, AEP-Ohio s Portfolio Plan is
unlawful because it does not indude lower cost options to achieve compliance with peak
demand reduction requirements.

According to Mr. Murray, AEP-Ohio could achieve peak demand reduction
compliance by leveraging its customers' participation in the demand response programs
offered by Pjlvi Interconnection LLC (PJM) and reduce the cost of the Portfolio Plan by
approximatelq $7.0 million (IEU-Ohio Ex. i at 21; Tr. 87). IEU-Ohio asserts that ignoring
lower cost options that reduce the overall cost of the Portfolio Plan does not benefit
ratepayers, is not in the public interest, and is contrary to the state's policies set forth in
Section 4928.02(A), Revised Code, which, among other things, seeks to ensure consumers
the availability of reasonably priced electric service. For these reasons, IEU-Ohio posits
that the Stipulation should not be approved by the Commission. Alternatively, IEU-Ohio
requests that the Commission direct AEP-Ohio to modify its Portfolio Plan to permit
customer-sited demand response capab'slities to qualify as capacity resources in PJIvrs

market, which will be counted as part cif AEP-Ohio s portfolio obligatiory provided the
customer commits its capabilities to AEP-Ohio.

The Companies note that, as Mr. Murray admits, he is not a demand side
management (DSM) expert and that he was only conceptually familiar with the four stages
of energy efficiency, and DSM concepts and defuutions (Tr. 71-73, 79, 96). AEP-Ohio
emphasizes t).iat Mr. Murray did not have direct or personal knowledge of the docuinents
attached to his- testimony in support of his comparison to other energy efficiency prograxns
(Tr. 67-69). The Companies argue that based on Mr. Murray's lack of understanding about
DSM, and his lack of knowledge of the documents or data relied on for his claims
regarding AEP-Uhio s Plan, the Commission should not afford exhibiis KMM-1, KMM-2,
or KMM-3 attached to his testimony, or any statements made in reference to such exhibits,

any evidentiary weight (Cos. Br. at 8).

Further; AEP-Ohio states that Mr. Murray used theTRC test to perform his
comparison of- energy efficiency plans but overlooked that a component of the TRC test is
the utilities' a'voided costs. Each utility's avoided cost is unique to the particular utility.
AEP-Ohio reasons that, because each utilfWs avoided cost is differeni;, Mr. Murray's
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comparison of AEP-Ohio's energy efficiency plan components to that of other utilities
based on TRC values, without the avoided cost information, is of no value to the
Commission's evaluation.of the plan (Tr. at 97, 100; Cos Br. at 9), Furthermore, the
Companies note ehat Mr. Murray did not compare the components of each program or the
consumption profiles of the markets invalved (Tr. at 75). Finally, AEP-Ohio emphasizes
that there are,mathematical errors in Mr. Murray's Exhibit KMlvl-3, including comparing
the cumulative savings over a four year period for certain of the other utility plans
evaluated in; comparison to one year of savings for the AEP-Ahio Plan and the
computation of Iifetime costs saved for Appalachian Power Company (APCo) to that of
AEP-Ohio. On cross-examination, Mr. Murray admits that these errors affect his analysis
(Tr. at 104).

AEP-Ohio argues that IEU-Ohio s claims regarding lower cost options is inaccurate
and based on a misperception of the Commission s rules. AEP-Ohio witaess Williams
testified that AEP-Ohio plans to offer a"P]M-equivalen.t" demand response program. The
Companies assert that Rule 4901:1-39-05(E)(2), O.A.C., does not automatically result in
commitment of customer-sited resources toward the electric utility's compliance efforts or
that, if AEP-Ohio customers participate in PJM's wholesale demand response program,
the customer's resource pursuant to PjNf is considered a capacity resource for AEP-Ohio
(Tr. at 38-40, 45-46, 54-55).

The Cozxunission finds that IE(7-Ohio's analysis of AEP-Ohio s Action Plan and its
comparison to the energy efficiency programs of other electric utilities was inadequate and
not sufficiently detailed to convince the Commission that the costs of the AEP-Ohio's
programs are excessive for the benefits. Our review of the record leads us to believe that
the energy efficiency programs in AEP-Ohio's Plan are on par with those of the electric
utilities referenced in this proceeding, and are con.sistent with the Commission's rules in
Chapter 4901:1-39, O.A.C. We recognize that AEP-OOhio has proposed, in Case Nos. 10-
343-EL-ATA and 10-344-EIrATA, wbich are currently pending before the Conunission, to
offer its own demand response programs.

Lost distribution revenue recoverv

Next, IEU-Ohio contends that AEP-Ohio has failed to demonstrate that the recovery
of lost distribution revenue is necessary to allow C9P or OP the opportunity to recover its
cost of providiing distribution service and a fair and reasonable rate of return, as provided
in the Stipulation. AEP-0hio witness Rousch, in IEU-Ohio's opinion, merely explained
how lost distribution revenue is calculated Qoint Ex. 1 at 9; AEP-Ohio Ex. 2 at 5). IEU-
Ohio argues that no evidence was presented to demonstrate that recovery of lost
distribution revenue is appropriate or necessary. Furthermore, IEU-Ohio contends that
even assumiaag- that AEP-Ohio had demonstrated.that recovery of the lost distribution
revenue was reasonable, AEP-Ohio's calculation of the lost distribution revenue is
incorrect. IIEU-Ohio argues that AEP-Ohio overstates the potential lost distribution
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revenue because its calculation is based on the assumption that AEP-Ohio will experience
lost distribution revenue if commercial and industrial customers reduce energy usage.
IEU-Ohi.o contends that this overlooks the fact that commercial and industrial customer
distribution energy charges are based on fixed monthly customer charges, demand
charges subject to ratchets, and variable distribution charges based on energy
consumption ,(IEU-Ohio Ex. 1 at 18). IEU-Ohio contends that most base distribution
revenues are.eollected via the montldy customer charges and demand charges (IEU-Ohio
Ex. 1 at 18). IEU-Ohio asserts that AEP-Ohio witness Roush simply divided the total
annual base distribution revenue by billed energy, excluding customer charges and pass-
through riders, to derive an average distribution revenue which significantly overstates
the variable. distribution charges that AEP-Ohio collects from commercial and industrial
customers (IEU-Ohio Ex. 1 at 17- 18). Thus, IEU-Ohio asserts that the Conunission should
not approve the Stipulation, but if the Commission elects to adopt the Stipulation, the
Comrnission should direct AEP-Ohio to eliminate the lost distribution revenue from the
EE/ PDR Rider (IEU-Ohio Ex. 1 at 17-18).

AEP-C"rhio responds that Section 4928.66(D), Revised Code, allows for the recovery
of revenue that otherwise may be foregone by the electric utility as a result of or in
connection with the implementation of energy efficiency or energy conservation programs.
With the adoption of Rule 4901:1-39-07(A), O.A.C., AEP-Ohio contends that the
Commission unequivocally endorsed the electric utility's recovery of appropriate lost
distribution revenue and shared savings. IEU-Ohio witness Murray adnutted that AEP-
Ohio would receive less revenue when commerciat/industrial customers on certain rate
schedules reduce their peak demand and corrected his testimony accordingly (Tr. at 64-65,
90-92). AEP-()hio argues that the annual EE/PDR review will include a reconciliation of
actual net distribution lost revenue as reflected on the Companies books based on actual
measure insta?lations and a reconciliation of shared savings based upon annual kWh
savings through actual measure installations accomplished in the calendar year relative to
the benchmark and the graduated incentive scale included in the Stipulation (Cos. Ex. 2 at
7).

OCC, OEC, Sierra, and NRDC state that the Stipulation benefits consumers and the
public interest by directing more money to customer iricentives, facilitating the transparent
review pf the program's administrative costs, and providing shared savings based on new
programs. Recognizing the Companies' exist'n1g interruptible service load as counting
toward the F'DR benchmarks reduces AEP-Ohio's compliance cost for PDR programs.
OCC, OEC, Serra, and NRDC offer that the Stipulation also specifically excludes certain
aspects of the portfolio program from customer rates, as the original Action Plan will not
be included in the EE/PDR Rider, the cost to implement a demand reduction program in
2009 will be zero, and AEP-Oluo will not collect carrying charges in connection with the
EE/PDR Rider. As OCC, OEC, Sierra, and NRDC state, the Stipulation also supports
energy efficiency audits for hospitals and energy efficiency programs for manufacturers.
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Thus, OCC, 013C. Sierra, and NRDC assert that the Stipulation meets the second criterion.
(OCC, OEC, Sierra, and NRDC Br. at 5-6).

With regard to the recovery of lost distribution revenue, the Commission agrees
with AEPAhio that Section 4928.66, Revised Code, authorizes the Commission to approve
a revenue decoupling meehanism which provides for the recovery of revenue that may
otherwise be foregone by the utility as a result of or in connection with the implementation
by the electric distribution utility of any energy efficiency or energy conservation
programs. AEP-Ohio is also correct that in adopting Rule 4901:1-39-07(A), O.A.C., the
Commission established an opportunity for an electric distribution utility to include, in its
portfolio filirsg, a pr+oposal for such a revenue decoupling mechanism. The need for a
revenue decoupling mechanism arises from traditional rate designs that recover fixed
distribution costs through volumetric charges. These designs leave utilities at risk of not
collecting enough revenue to cover their fixed distribution costs when sales fall, and may
provide an opportunity for utilities to collect revenue in excess of expenses if sales
increase. The Conuni,s,sion believes that it is important to break or weaken the. link
between sales volume and the recovery of fixed distribution costs. Further, we recognize
that all of the Signatory Parties, which represent a broad base of interests, entered into the
Stipulation accepting the distribution-based lost revenue calculation. As with any
stipulation, it is reasonable, for the Commission to assume that the Signatory Parties
herein negotiated provisions of the Stipulation in exchange for AEP-Ohio's recovery of lost
distributlon revenue.

However, in this instance, the Comuiission agrees with IEU-Ohio that the record
fails to establish what revenue is necessary to provide AEP-Ohio with the opportunity to
recover its costs and to earn a fair and reasonable return. Without this information, the
Commission cannot determfne whether the Signatory Parties' proposal included in Section
F of the Stipulation is reasonable. Given that C5P"s last distribution rate case occurred in
1991 and OP's last distribution rate case occurred in 1994, AEP-Ohio's actual costs of
service are unknown at this time. Therefore, at ffiis time, the Commission will temporarily
grant AEP-Ohio lost revenue recovery through January 1, 2011. During this time, AEP-
Ohio is encouraged to propose a mechanism to answer the Commission's concem
regarding quantification of fixed costs, as well as a mechanism to achieve revenue
decoupling, which may include, but is not limited to, the method proposed in this filing:
lost distribution revenue recovery, a decoupling rider, or any other rnethod which reduces
or eliminates the link between sales voluime and recovery of fixed distribution costs. If
AEP-Ohio proposes a reasonable mechanism, the Conunission will consider a request to
extend the recovery period while the mechanism is considered.

With this modification, the Commission is convinced that the Stipulation, as a
package, benefits ratepayers and the public interest. We note that pursuant to the
Stipulation, program costs and shared savings will be reviewed and reconciled.

000000091



09-1089-EL-POR, et al. -27-

C. Does the settlement rackage violate any imLortant regulatory.principle or
. ractice?

OCC, OEC, Sierra, and NRDC advocate that the Stipulation does not violate any
important regulatory principle or practice. They note that the purpose of the Stipulation is
to assist AEP-Ohio in meeting the EE/PDR benchmarks, while preserving the other
Signatory Pal-ties' right to challenge AEP-Ohio's incentive-based renewal energy credit
program for solar photovoltaic and s.mall wind resources, as well as its solar photovoltaic
and smaIl wind REC purchase program, and to oppose individual Self Direct program
applications. Further, OCC, OEC, Sierra, and NRDC explain that the Stipulation includes
a true-up mechanism for the EE/PDR Rider and a cap on shared savings, which provide
stability for the funding and costs of the Portfolio Plan. As such, OCC, O$C, Sierra, and

NRDC assert that the Stipulation meets the third criterion for the Commission s adoption
of a stipulation agreement. Thus, they urge the Commission to approve the Stipulation

without modification, (OCC, OEC, Sierra and NRDC Br. at 6-7).

In previous mercantile rider exemption cases considered by the Commission,76 we
found that it would be both equitable and reasonable to accept a mercantile customer's
application for rider exemption using the benchmark comparison method, to determine
whether a rider exemption is appropriate when, in reliance upon the prior version of Rule
4901:1-19-08, O. A. C, the customer and the electric utility reached agreement on the
application between June 17, 200917 and December 10, 2009.1$ However, mercantile
customer rider exemption requests arising from agreements subsequent to the December
10, 2009 effective date of the rules shall not rely upon the benchmark comparison method.
Thus, the segment of the Stipulation described herein in Section IV.I.3 of this Order, is

clarified to reflect that a calculation that utilizes Option 2, the benchmark comparison
method, is only available for applications for mercantile customer rider exemption for
agreements entered into between June 17, 2009 and December 10, 2009. Further, we direct

16

17

18

See FN 1 in February 11, 2009 Entries in Case Nos. 09-595-EL-EEC, 09-1100-EL-EEC, 09;1101-ELrEEC, 09-
1102-EI^EEC`.; 09-1200-ELEEC, 09-1201-EIrEEC009-1400-EL-EEC, 09-1500-ELGEEC.

On June 17;2D09, in adopting Rule 49D]:1-19-08(B)(1) and (2), OAC., the Commission required a
mercantile customer to subaiit information sufficient for the Commission to compare the reductions
achieved by the customer to the electric utilityrs benchmark in order to qualify for a rider exemption

See, Green Rules, Entry (funE 17, 2009).
On October 15, 2009, the Commission reversed its prior position and rejected the benchmark comparison
method, stating:

We have deleted from the rule, requirements for mercantile customer baseline energy use
and peak demand because we do not anticipate basing exemptions on whether a particular
mercantile customer has or has not aclaeved a percentage of energy savings erjuivalent to
Htie electric utility's annual benchmark

See Green Rules' Entry at 14 (October 15, 2009).
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Staff to track volumes, and report quarterly to the Commission, percentages of
nonresidential sales for customers that have been granted exemptions from the EE/PDR
Riders.

Upon review of the Stipulation, its various provisions and the regulatory principles
and practices implicated by the agreement, the Commission finds that the Stipulation as
modified herein, does not violate any important regulatory principle or practice. Thus, the
modified Stipulation meets the third criterion for considering the reasonableness of a
stipulation.

VI. CONCLUSION

After reviewing the Stipulation, the Conunission finds that the Stipulation and

AEP-Ohio's energy efficiency Portfolio Plan adequately address the Companies' EE/PDR
compliance requirements. We further find that the process used to develop the
Companies' Portfolio Plan and to negotiate the Stipulation involved serious bargaining by
knowledgeabic, capable parties. After considering the Stipulation, in its entirety, the

aspects of the Stipulation opposed by IEU-0hio and the basis for their arguments as set
forth in the record, the Commission concludes that the Stipulation, as a package, benefits
ratepayers and the public interest. IEU-Ohio's analysis of AEP-Ohio's Action Plan and
their comparison to the energy efficiency programs of other electric utilities was
inadequate and not sufficiently detailed to convince the Commission that the issues raised
justify modifying or rejecting the Stipulation, as IEU-Ohio recommends, except with
regard to the recovery of lost distribution revenue. We are further convinced that the
Stipulation, as a package, benefits ratepayers and the public interest, noting the broad base
of support for the Stipulation, as evidenced by the Signatory Parties. We note that
pursuant to the Stipulation, program costs and shared savings will be reviewed annually
and reconciled. Finaily, we note that, while the adoption of energy efficiency programs
may result in a minimal rate increase, the programs offered may likewise result in energy
efficiency savings for participating residential, commercial, and industrial customers and
may ultiinately avoid the need to construct additional generation facilities. For these
reasons, we conclude that the Stipulation, in its entirety, benefits ratepayers and the public
interest. We also find the Stipulation is in the public interest, as it offers energy efficiency
programs for each class of AEP-Ohio customers, without the necessity of engaging in
extensive and costty litigation. Lastly, the Stipulation does not violate any important

regulatory principle or practice. Accordingly, the Stipulation should be approved as

modified herein. "

Accordingly, the Commission finds that the Companies should file their respective
EE/PDR Rider rate tariffs consistent with this order, to be effective on a bills rendered
basis, on a date not earlier than both the commencement of the Companies' June 2010
billing cycle, ^ and the date upon which final tariffs are filed with the Commission,
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contingent upon Conunission approval. In light of the timing of the effective date of the
EE/PDR Riders, the Commission finds that the first true-up should be filed to be effective
July 2011. The EE/PDR Rider shall end with the last billing eycle of December 2011 with a
final true-up in the first quarter of 2012.

FINDINGS OF FACT and CONCLUSIONS OF LAW: •

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, are subject to the jurisdiction of
this Commission

(2) . On November 12, 2009, CSP and OP filed applications for
approval of their respective portfolio plans to comply with
EE/PDR requirements in Senate Bill 221. Contemporaneously,
AEP-Ohio filed a Stipulation entered into by AEP-Ohic, OCC,
OMA, OEC, OPAE, Sierra, NRDC, OEG, OPLC, OHA, and
Ormet, addressing all of the issues raised in the application.

(3) IEU-Ohio Filed objections and recommendations to AEP-Ohio's
application on December 11, 2009. AEP-Ohio filed a response
on December 23, 2009. IELJ-Ohio filed a reply on December 30,
2009.

(4) Motions to intervene were filed by Onnet, IEtT-Ohio, OPAE,

Sierra Club, OEG, OHA, OMA, OEC, OCC, NRDC, and
EnerNOC. All requests for intervention were granted.

(5) An evidentiary hearing was. held on February 25,2010.

(6) Initial briefs were filed by AEP-Ohio, IEU-Ohio, and jointly by

OCC, OEC, Sierra, and NRDC, an March 10, 2010. Reply briefs

were filed by AEP-Ohio and IEU-Ohio on March 19, 2010,

(7) `I'he Stipulation, as a package, meets the Commission's criteria
^ar reasonableness and is approved, as modified herein.

ORDER:

It is, therefore,

ORDERED, That the Companies' application for approval of their respective.
portfolio programs, pursuant to the Stipulation filed in conjunction with the application,

be adopted, as modified herein It is, further,
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ORDERED, That the Companies file their EEJFDR Rider tariffs consistent with this
opinion and order, to be effective on a biIls rendered basis, on a date not earlier than both
the commencement of the Companies' June 2010 biIling cycle, and the date upon which
final tariffs are filed with the Commission, contingent upon final review and approval by
the Commission. It is, further,

ORDERED, That CSP and OP are authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order. The Companies shall
file one copy in this case.docket and one copy in each Company's TRF docket (or may
make such filing electronically, as directed in Case No. 06-900-AU-WVR). The remaining
two copies shall be designated for distribution to Steff. It is, further,

ORDERED, That the Companies notify all affected customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tariffs. A
copy of this customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Deparhnent, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served upon all interested
persons of record.

THE PUBLIC UTILITIES CONIlVILSSION OF OHIO

Alan R. Schriber, 'Chairman

6^ ^zv='
Paul A. Centolella

GNS/RI.H f

Steven D. Lesser

Entered in the Journal

- ^IAY_x 3 2010

Rened J. Jenkins
Secretary

Valerie A. Le'mmie
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BEFORE

THE PUBLIC LTT'ILITIES COMMISSION OF OHIO

In the Matter of a Mercantile
Application Pilot Program Regarding
Special Arrangements with Electric
Utilities and Exemptions from Energy
Efficiency and Peak Demand Reduction
Riders.

Case No.10-834-EIfEEC

ENTRY

The Conunission finds:

(1) Pursuant to Section 4928.66, Revised Code, mercantile
customers may commit their peak demand reduction, demand
response, and energy efficiency projects for integration with. an
electric utility's programs. Rule 4901:1-39-05(G), Ohio

Administrative Code (O.A.C.), permits a mercantile customer
to file, either individually or jointly with an electric utility, an
application to commit the customer's demand reduction,
demand response, and energy efficiency projects for integration
with the electric utilit}'s programs.

(2) The Commission notes that mercantile customer partiCipaticm
through utility and mercantile customer-sited programs is
essential to long-term reductions in energy usage and peak
demand. We further recognize that the prompt review of
applications to commit mercantIIe customer programs for
integration with electric utility programs is essential in order
for electric utilities to meet their peak demand reduction and
energy efficiency benchmarks set forth in Section 4928,66,
Revised Code, and we continue to seek ways to streamline the
options available to mercantile customers and facilitate the
prompt approval of applications filed by mercantile customers
for integration of mercantile customer-sited programs with
electric utility programs. For example, on June 23, 2010, the
Commission conditionally approved 241 applications that had
been filed by mercantile customers. Further, we anticipate that,
with the implementation of utility portfolio plans, mercantile
consumers will increasingly be able to take advantage of
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utility-administered programs, reducing the number of
individual mercantile customer-sited projects requiring

Commission review and approval.

(3) In order to further expedite the review and approval process,
the Comrnission has developed a pilot program for
applications filed by mercantile customers under Rule 4901:1-
39-05(G), O.A.C. The Commissfon finds that the pilot program
should be implemented to: simplify the Energy Efficiency
Credits (EEC) application process through the development of
a standard application template for use by mercantile
customers; expedite the approval of certain applications
through the creation of an automatic approval process; and
simplify various incentive programs for mercantile customer.s
who commit their programs for integration with an electric
utility, This should also prompt the development of energy
efficiency programs at mercantile customer facilities and
stimulate customer adoption of energy efficiency projects.

(4) This pilot program shall be in place for 18 months, and the
Commission will initiate a review of the results of the pilot
program after 12 months. During this review, the Commission
wiIl determine whether the pilot program was successful in
expediting the approval process for mercantile customer
applications, motivating mercantile customers to undertake
additional energy efficiency projects, and minimizing the
overall cost of compliance for all customers. The overall goal is
to promote the continuous development of energy efficiency
programs in this state.

(5) In order to simplify the EEC application process, the
Commission directed Staff to develop a standard application
template. This standard application template will be used for
all applications irrespective of which electric utility service
territory the mercantile customer's facilities are located. The
standard application template should make it easier for
mercantile customers with facilities in different electric utility
service territories to complete the EEC application. The
application template and filing fnstructions will be posted on
the Commissfon's website. During the pilot program,
applicants are instructed to use the template and filing
instructions when submitting such applications.

-2-
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(6)

(7)

Moreover, an automatic approval process should expedite the
process for review and approval of certain applications for
incentives. The automatic approval process is available for any
mercantile customer who agrees to a cash rebate reasonable
arrangement (Option 1), rather than an exemption from the
electric utility's energy efficiency rider (Option 2). Under the
automatic approval process, applications that are complete and
filed using the automatic approval template will be approved
on the sixty-first calendar day after filing, unless the
Conunission, or an attarney. examiner, suspends or denies that
automatic approval of the application The Commission expects
each electric utility that does not offeT a cash rebate to review
whether a cash rebate option would assist the electric utility in
meeting its statutory benchmarks and minimize the costs of

compliance with the benchmarks.

Further, the pilot program will include provisions to simplify
the incentive programs for a cash rebate reasonable
arrangement or the determination of the appropriate length of
the exemption frorn the energy efficiency rider.

As a preliminary matter, the Conunission clarifies that Section
4928.66, Revised Code, requires the electric utilities to
implement energy efficiency programs that achieve energy
savings and peak demand reduction programs and includes
specific annual benchmarks to satisfy those requirernents.
Section 4928.66(A)(2)(c), Revised Code, explains how
compliance with those benchmarks shall be measured,
including counting toward the utility's compliance obligation
"the effects of all demand-response programs for mercantile
customers of the subject electric distribution utility and all such
mercantile customer-sited energy efficiency and peak demand
reduction programs, adjusted upward by the appropriate loss

factors."

Notwithstanding the statutory provisions regarding what the
electric utilities are permitted to count, Section 4928.66(A)(2)(c),

Revised Code, also provides the Commission with the
discretion to exempt mercantile customers from paying any
costs associated with the electric utilities' compliance with the
energy efficiency and peak demand benchmarks as an incentive

for the mercantile customers to commit their capabilities to the

-3-
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electric utilities' programs. A clear distinction exists between
what may be counted versus what the Commission has
discretion to incentivize. For example, we find that no incentive
should be paid for behavioral changes by a customer that did
not include a monetary investment by the customer; however,
the electric utility is permitted to count any measureable and

verifiable energy savings that result from such behavioral
changes towards its statutory benchrnarlcs. Likewise, unless
the mercantile customer can demonstrate that it has instaIled
more efficient equipment than was otherwise available, no
incentive should be paid for replacement of failed equipment,
but, for purposes of the pilot program, the electric utility is
pernvtted to count any measurable and verifiable savings that
result from such equipment replacement.

To more clearly articulate this distinction for purposes of the
pilot program and based upon our experience in reviewing the
applications which have been approved to this point, the
Commission believes that it is necessary to make certain
clarifications to simplify the available incentive prograrns.

The Commission previously ruled that the benchmark
comparison methodology should not be used for applications
filed after December 9, 2009. For purposes of the pilot
program, the Commission will authorize the use of the
benchmark comparison methodology or an electric utility-
proposed methodology that simplifies the calculation of the
incentive payment. The Commission would, as part of that
methodology, authorize the payment of a standard incentive in
the form of a fee per kWH of net savings or per kW of peak

demand reduction.

Further, for purposes of counting savings toward utility
compliance and providing available incentives under the pilot
program, all equipment replacernents will be considered using
the "as found" method of establishing the baseline for all
energy efficiency calculations. Under the "as found" method,
the baseline for energy savings is the efficiency rating of the
existing equipment at the time of replacement. This will allow
the Commission to review the impact of considering equipment
on an "as found" basis upon the ability of the electric utilities to
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meet their benchmarks and upon the costs of compliance with
the benchniarks,

In addition, the Conunission previously determined that
projects with a payback to the mercantile customer of less than
one year would not be eligible for a cash rebate or exemption
from the energy efficiency rider. While we continue to believe
that payback periods are an appropriate factor to consider
when deternin-dng how to set incentives in electric utility
administered programs, based upon our review of the EEC
applications submitted to date, the Commission is concemed
that in a standardized approach for mercantile customers this
Iimitation requires further refinement in order to ensure that
mercantile customer projects are carried out at the least cost.
Therefore, for purposes of the pilot program, the Com*niasion
will not preclude cash rebates or exemptions from the energy
efficiency riders for projects with a payback of less than one
year. However, in no way should the calcvlated rebate
incentive be greater than 50 percent of the total project costs.

In summary, for purposes of the pilot program, fihe
Conunission adopts the following conceptual framework:
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Incentivizingvs. Counting

Issue Rebate Count
Incentive

Equipment Replacement

Early Retirement Yes (as found) Yes (as found)

Equipment Failure No Yes (as found)

Equipment Subject to State or
Federal Standards

Early Retirement Yes (as found) Yes (as found)

Equipment Failure No Yes (as found)

Behavioral Modifications

Measurable/Verifiable No for $0 investment; Yes

Yes for > $0 investment Yes

Not Measurable/Verifiable No No

-6-
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(8) With this framework, the Commission believes that it is
necessary and appropriate to waive the provisions of Rule
4901:1..39-05(H), O.A.C., for purposes of the pilot program. The
Commission considers this pilot program to be consistent with
our other rules governing efficiency and peak demand
reduction programs. However, to avoid any uncertainty with
respect to implementation of the pilot, to the extent any rule
might be considered to be inconsistent with the fram.ework
utilized in this pilot program, such rule is hereby waived for
purposes of the pilot program. Additionally, to the extent that
previous Commission orders have provided guidance that
might be considered to be inconsistent with the framework
outlined above, we will stay those orders for purposes of
instituting this simplified approach to the pilot program.

(9) Additionally, as indicated in the framework set forth above, the
electric utility may count certain mercantile programs even
though the mercantile programs are not eligible for a cash
zebate or other incentive (i.e., exemption from the rider). To
this end, the Commission realizes that commitment payment
programs may be necessary in order to encourage mercantile
customers to commit those capabilities for integration into the
electric utility's programs in the absence of a cash rebate or
other incentive. The Commission believes that a commitment
payment program could include third party administrator-type
programs, which are already receiving compensation for
finding mercantile customer-sited projects, or a flat
commitment payment to offset the costs associated with filing
an application by a mercantile customer. The Co.mmission
expects all electric utilities to review potential commitment
payment programs and file an application based upon its
review within 60 days after the issuance of this Entry.

(10) The Commission further notes that, with respect to cases filed
prior to the impleme.ntation of the pilot program, applicants
must withdraw their pending application and refile the
application, using the standard application template, if they
wish to be considered under the automatic approval process.
Nonetheless, all pending cases that are not withdrawn and
refiled will be considered under the provisions of the pilot
program to simplify the calculation of either the cash rebate or
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the length of the exemption from the energy efficiency rider
without farther action by the applicant.

(11) Accordingly, the Commission finds that the pilot project,
discussed above, should be adopted. The Commission intends
for this pilot project to reduce obstacles to cornpliance with the
statutory energy efficiency benchmarks, simplify the existing
application process, and minimize the overall cost of
compliance to all ratepayers.

(12) Although the Commission has deterenined that the pilot project
should be adopted, the Commission believes that greater
efforts by the electric utilities are necessary in order to educate
mercantile customers about energy efficiency generally,
available electric utility portfolio programs, as well as the
specific provisions of the pilot project. We encourage each
electric utility, in consultation with interested stakeholders, to
implement a customer education initiative to make mercanti{e
customers aware of the specific provisions of the pflot program
and to provide further information regarding the role energy
efficiency must play in reducing the State's energy needs,

(13) Finally, on June 17, 2010, the Ohio Environm.ental Council
(OEC) filed a motion to intervene and memorandum in
support, alleging that the failure of any mercantile project to
produce the energy efficiency savings stated in its application
could result in the failure of the electric util9ty to comply with
statutory energy efficiency benchmarks. We find that OEC has
set forth sufficient grounds for intervention; thus, its motion

should be granted.

It is, therefore,

-8-

ORDERED, That the 18-month pilot program enumerated in this Entry be adopted.

It is, further, .

ORDERED, That the provisions of Rule 4901:1-39-05(H), O.A.C., be waived for the

purposes of the pilot program. It is, further,

ORDERED, That OEC's motion to intervene be granted. It is, further,
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ORDERED, That a copy of this Entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Paul A. Centolella

Steven D. Lesser

GAP/sc

Entered in the Journat

Rene6 J. Jenkins
Secretary

Valerie A. L.eam.tie

Cheryl L. Roberto

-9-
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Flectxic Security Plan; an Amendment to
its Corporate Separation PlaN and the Sale or
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

Case No. 08-917-EL-SSO

Case No. 08-918-FiT,-SSO

ENTRY ON REHEARING

The Conunission finds:

(1) On July 31, 2008, The Columbus Southern Power Company
(CSP) and Ohio Power Company (OP) (jointly, AEP-Ohio or the
Companies) filed an application for a standard service offer
(550) pursuant to Section 4928.141, Revised Code, The
application is for an electric security plan (ESP) in accordance
with Section 4928.143, Revised Code.

(2) On March 18, 2009, the Commission issued its opinion and
order (Order) in these matters approving, with modifications,
AEP-Ohio's proposed ESP. On March 30, 2009, the Commission
amended, nunc pro tunc, its Order.

(3) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Conrmission, within 30 days
of the entry of the order upon the Commission's journal.

(4) On April 16, 2009, Ohio Energy Group (OEG) and Industrial
Energy Users-Ohio (IEU) each filed applications for rehearing.
Applications for rehearing were also filed by the Office of the
Ohio Consumers' Counsel (OCC); Ohio Association of School
Business Officials, Ohio School Boards Association, and
Buckeye Association of School Administrators (collectively,
Schools); Ohio Hospital Association (OHA); Ohio
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(5)

Manufacturers' Association (OMA); Kroger Company (Kroger);
and AEP-Ohio on April 17, 2009. Memoranda contra the
various applications for rehearing were filed by Kroger, OCC,
AEP-Ohio, IEU, OEG, Integrys Energy Service, Inc. (Integrys),
and Ohio Partners for Affordable Energy (OPAE). In their
applications for rehearing, the various intervenors raised a
number of assignments of error, alleging that the Order is

unreasonable and unlawful.

By entry dated May 13, 2009, the Commission granted rehearing
for further consideration of the matters specified in the
applications for rehearing. In this entry, the Comn}ission will
address the assignments of error by subject matter as set forth

below.

(6) The Commission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing not
specifically discussed herein have been thoroughly and
adequately considered by the Comniission and are being

denied.

(7) IEU filed a motion for immediate relief from electric rate
increases on April 20, 2009, and AEP-Ohio filed a memorandum
contra on April 23, 2009. IEU filed a reply on April 24, 2009.
Further, on June 5, 2009, OCC, OMA, 1(roger, and OEG filed a
motion for a refund to AEP-Ohio's customers and a motion for
AEP-Ohio to cease and desist future collections related to its
arrangement with Ormet Primary Aluminum Corporation
(Ormet) from its customers. AEP-Ohio and Ormet Filed
memoranda contra the motions on June 12, 2009, and June 23,
2009, respectively, and the movants replied on June 17, 2009,
and June 30, 2009. OCC also indicates in its application for
rehearing that it is seeking rehearing on the two March 30, 2009,
orders issued by the Commission, which includes the Entry
Nunc Pro Tunc that amended the Order in this proceeding, as
well as the order issued denying a motion for a stay. The
Conunission will address the substance of all of the motions,
and all responsive pleadings, within our discussion of and
decision on the merits of the applications for rehearing as set
forth below. Accordingly, with the consideration herein of the
issues raised in the motions, the motions are granted or denied
as discussed herein.
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I. GENERATION

A. Fuel Adjustment Clause (FAC)

(8) AEP-Ohio asserts that limiting the FAC to only three years (the
term of the ESP) 3s unreasonably restrictive (Cos. App. at 37-38).
AEP-Ohio argues that it is unreasonable to allow the FAC to
expire given that a FAC may be required in a future SSO
established in accordance with Section 4928.141, Revised Code.

(9) IEU and OCC disagree with AEP-Ohio and submit that there is
no valid reason for the FAC mechanism to extend beyond the
life of the ESP (IEU Memo Contra.at 13; OCC Memo Contra at 6-

7).

(10) The Comm.ission finds that AEP-Ohio s argument lacks merit,
and therefore AEP-Ohio s rehearing request on this ground
should be denied. The Commission limited the authorized FAC
mechanism, established as part of the proposed ESP, to the term
of the ESP approved by the Commission. If a FAC mechanism
is proposed in a subsequent SSO application filed pursuant to
Section 4928.141, Revised Code, the Commission will determine
the appropriateness of the SSO proposal, including all of its
terms, at that time. It is unnecessary, at this time, to extend this
provision of the ESP beyond the term of the approved ESP.

1. FAC Costs

(a) Off-Svstem Sales (OSS1

(11) OCC contends that the Convnission erred by not crediting
customers for revenues from OSS and for not following its own
precedent (OCC App. at 16). OCC relies on past Commission
decisions concerning electric fuel clause (EFC) proceedings.

(12) IBU also disagrees with the exclusion of an offset to the FAC
costs for revenues associated with OS.S, claiming that the
Commission did not explain the basis for its decision (IEU App.

at 11). .
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(13) AEP-Ohio notes that OCC's arguments were already rejected by
the Commission in its Order, and that the Commission's
decision is not inconsistent with any of its precedents regarding
the sharing of profits from OSS between a utility and its
customers (Cos. Memo Contra at 40). AEP-Ohio distinguishes
previous EFC proceedings from proceedings filed pursuant to

SB221.

(14) The Commission first explains that this is not an EFC
proceeding. While some aspects of the automatic recovery
mechanism contained in Section 4928.143(B)(2)(a), Revised
Code, may be analogous to the EFC mechanism, the statutory
provisions regarding the EFC were repealed many years ago.
Thus, OCCs cited precedent is irrelevant to our ruling in this
case with respect to the OSS. Secondly, contrary to IEU's
assertion, the Commission has already fully considered and
addressed, in the Order at pages 16-17, all of the arguments

raised on rehearing by OCC, as well as those raised by other

intervenors in the proceeding. The Commiccion explained that
Section 4928.143(B)(2)(a), Revised Code, specifically provides
for the automatic recovery, without limitation, of certain
prudently incurred costs: the cost of fuel used to generate the
electricity supplied under the SSO; the cost of purchased power
supplied under the SSO, including the cost of energy and
capacity and power acquired from an affiliate; the cost of
emission allowances; and the cost of federaIly mandated carbon
or energy taxes. Given that OCC and IEU have failed to raise
any new arguments regarding this issue, rehearing on these
grounds should be denied. However, we emphasize that FAC
costs are to continue to be allocated on a least cost basis to
POLR customers and then to other types of sale customers.
Allocating the lowest fuel cost to POLR service customers is
consistent with the electric utilities' obligation to POLR
customers and will minimize the burden on most ratepayers.

2. FAC Baseline

(15) OCC's first assignment of error is that the Commission's
adoption of the FAC baseline was not based on actual data in
the record, and that the Company bears the burden of creating
such a record in order to collect fuel costs pursuant to Section
4928.143(B)(2)(a), Revised Code (OCC App. at 12). OCC
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recognizes that an ESP may recover the costs of fuel, but argues
that these costs must be "prudently incurred" (Id.). OCC adds
that "[t]he clear language [of SB 2211 must be read to include
recovery of only actual costs as anything more would not be
prudent to recover from customers' (Id.). Nonetheless, OCC
then admits that the actual 2008 fuel costs were not known at
the time of the hearing,l but requests that the Commission order
the Companies to produce actual fuel costs for 2008, after the
record of the case has been closed, for purposes of establishing
the baseline. Thus, OCC would have the Commission do
exactly what its first assignment of error is criticizing the
Commission s order for doing, which is use data that is not in

the record.

(16) Similarly, IEU argues that, based on information and reports
that have been subsequently developed and filed in other
jurisdictions, Staff's methodology was incorrect. Therefore, IEU
requests that the Commission adopt a methodology that sets the
baseline based on 2008 actual costs (IEU App. at 12-13).

(17) AEP-Ohio responds that the Commission's decision must be
based on the record before it and it is not feasible to do what
OCC and IEU request (Cos. Memo Contra at 39). Nonetheless,
AEP-Ohio states that, even if the 2008 data was available in the
record, it would be inappropriate to use absent substantial
adjustments due to the volatility of fuel costs in 2008 and the
extraordinary procurement activities that occurred (Id., citing

Cos. Ex. 7B at 2-3; Tr. XIV at 74-75).

AEP-Ohio further argues that the Commission's modification of
the Companies' baseline contained in its proposed ESP was
unreasonable. AEP-Ohio argues that its methodology was the
appropriate methodology because its methodology identifies
the portion of the 2008 SSO rate that correlates to the new FAC
rate, and is not a proxy for 2008 fuel costs (Cos. App, at 38-39).
OCC disagrees and urges the Commission to reject AEP-Ohio's
methodology, as well as Staff's, and adopt the actual 2008 fuel
costs (OCC Memo Contra at 8).

^ We will assume that OCCs xeference to 2009 actuaI data was a typograpbicaI error and the reference

should be to 2008 (see OCC App, at 13).
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(18) As explained in the Order, the actual 2008 fuel costs were not
known at the time of the hearing (Order at 19, citing OCC Ex. 10
at 14). Therefore, based on the evidence presented in the record,
the Commission determined that a proxy should be used to
calculate the appropriate baseline. After maki.ng this
determination, the Commission reviewed all evidence in the
record and all parties' arguments, and adopted Staff's
methodology and resulting value as the appropriate FAC
baseline. AEP-Ohio, OCC, and IEU have raised no new
arguments regarding this issue. Accordingly, rehearing on this

ground is denied.

3, FAC Deferrals

-6-

(19) OCC argues that the Commission erred by not requiring
deferrals and carrying costs to be calculated on a net-of-tax
basis, and the Commission s reliance on Section 4928.144,
Revised Code, was misplaced because the FAC deferral
approved by the Commission is not a phase-in of rates
authorized by SB 221 (OCC App, at 14). The Schools, however,
conclude that the Comntission exercised its authority pursuant
to Section 4928.144, Revised Code, when it found that AEP-Ohio
should phase-in any authorized increases, and that those
amounts over the allowable increase percentage levels would be
deferred pursuant to Section 4928.144, Revised Code, with
carrying costs (Schools App. at 4). Notwithstanding the
Conunission's statutory authority to phase-in increases through
deferrals, the Schools assert that School Pool participants who
buy generation service from competitive retail electric service

(CRES) providers should receive a credit on their bills during
the FSP equal to the fuel that is being deferred (even though
PAC deferrals will not be recovered via an unavoidable
surcharge until 2012, if necessary) (Id. at 5). The Schools
rationalize that any other outcome wou]d violate the policy of
the state, specifically Section 4928.02(H), Revised Code (Id. at 6).

(20) OCC also argues that the Commission failed to follow its own
precedent and that deferrals are incompatible with Section
4928.143(B)(2)(d), Revised Code, inasmuch as the deferrals
destabilize customer prices, introduce uncertainty, and are
unfair and unreasonable (OCC App. at 14, 42-44). OCC
recognizes that SB 221 allows deferrals under an ESP, but states
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that those deferrals are limited to those that stabilize or provide
certainty (Id. at 42). OCC explains that deferrals wiII cause
future rate increases and add carrying costs to the total amount
that customers will pay. OCC adds that the record is void of
any projection that electric rates will decrease following the ESP
period, and, therefore, concludes that the deferrals will have a
de-stabilizing effect on customers' electric biils beginning in
2012 (Id. at 42-43). The Coimitission notes that based on its
analysis of the Companies' ESP, as approved in the Order and
modlfied in this entry on rehearing, our projections indicate that
deferred fuel cost w3ll likely be fully amortized by the end of
this ESP for CSP and within two to three years after the end of

this PSP for OP.

(21) OCC further contends that the use of a weighted average cost of
capital (WACC) to calculate the carrying costs associated with
the FAC deferrals is unreasonable and will result in excessive
payments by customers. OCC asserts that the carrying charges
should instead be based on the actual financing required to
carry the deferrals during the short-term period (Id. at 45).

(22) IELI submits that the Commission failed to require AEP-Ohio to
limit the total bill increases to the percentage amounts specified
in the Order (IHL7 App. at 40).

(23) AEP-Ohio supports the Commission's decision authorizing
FAC deferrals, with carrying costs, and contends that the
authorized phase-in of rate increases, and associated FAC
deferrals, comply with Section 4928.144, Revised Code, and are
compatible with Section 4928.143(S)(2)(d), Revised Code (Cos.
Memo Contra at 42). AEP-Ohio also supports the use of WACC,
rather than a short-term debt interest rate, given that the period
of cost deferrals and their subsequent recovery will take place
over the next ten years (Id. at 43).

(24) AEP-Ohio, however, argues that the Commission's adjustment
to its phase-in proposal and 15 percent cap on the ESP rate
increases were unreasonable, disrupting the balance between
up-front revenue recovery and subsequent recovery of deferrals
(Cos. App. at 12). To this end, AEP-Ohio contends that the
Commission's authority under Section 4928.144, Revised Code,
"must be exercised in the total context of Chapter 4928, Ohio
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Rev. Code, particularly in the context of the standard for
approval of an ESP without modification" (Id., n.6). AEP-Ohio
adds that the Conunission`s modification of its 15 percent cap
was "too severe," and requests that the Comrnission rebalance
the amount of the authorized increases and the size of the
deferrals to reflect, at a nzinimum, annual 10 percent increases
during the ESP term (Id. at 12-13). While agreeing with AEP-
Ohio that the Order is unjust and unreasonable, IEU disagrees
that the balance favors customers. IEU argues that the
Commission s imposition of limfts on the total percentage
increases on customers' bills has not been followed (IEU Memo
Contra at 8-9).

(25) Furthermore, AEP-Ohio requests that, if the Commission does
not modify the total percentage increases altowed, the
Commission should clarify the intended scope of the limitations
that it has imposed, and specify that the 15 percent cap does not
include revenue increases associated with a distribution base
rate case or the revenues associated with the Energy Efficiency
and Peak Demand Reduction Cost Recovery (EE/PDR) Rider
(Cos. App. at 13). OEG supports AEP-Ohio's clarification, while
IEU urges the Conunission to reject AEP-Ohio's requested
clarification, and find that the Iimitations on the percentage
increases imposed by the Commission in the Order apply on a
total bili basis (OEG Memo Contra at 3; IEU Memo Contra at 9).

(26) Section 4928.144, Revised Code, authorizes the Commission to
order any just and reasonable phase-in of any electric utility rate
or price established pursuant to an BSP, with carrying charges,
and requires that any deferrals associated with the authorized
phase-in be collected through an unavoidable surcharge. The
Commission continues to believe that a phase-in of the ESP
increases, as authorized by Section 4928.144, Revised Code, is
necessary to ensure rate or price stability and to mitigate the
impact on customers. We further believe that our established
limits on the total percentage increases on customers' bills in
each year were just and reasonable and remain appropriate.
Nonetheless, upon further review of the workpapers filed with
the tariffs and the comments received from parties concerning
the practical application of the total percentage increases on
customers' bills, it has come to the Commission's attention that
the Companies included in the total allowable revenue increase

-8-
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an amount that equals the revenue shortfall associated with
their joint service territory customer, Ormet. In their
calculation, the Companies assumed that the joint service
territory customer would continue paying the amount that it
was paying on December 31, 2008 (established pursuant to a
prior settlement), which was above the approved tariff rate for
that rate schedule. Instead, the Companies should have
calculated the allowable total revenue increase based on that
customer paying the December 31, 2008, approved tariff rate for
its rate schedule. AdditionalIy, the Companies' calculation
should have been levelized and not reflected any variations in
customers' bills for tariff/voltage adjustments. Accordingly, we
direct the Companies to recalculate the total allowable revenue
increase approved by our Order issued on March 18, 2009, as
clarified by the Entry Nunc Pro Tunc issued on March 30, 2009,
and as modified herein, and file revised tariffs consistent with
such calculation.

(27) Additionally, the Commission clarifies that the Transmission
Cost Recovery (TCR) rider should not impact the aIlowable total
percentage increase. As approved in the Order, the TCR rider
will continue to be a pass-through of actual transmission costs
incurred by the Companies that is reconciled quarterly.
Similarly, any future adjustments to the EE/PDR Rider are
excluded from the allowable total percentage increases. As
explained in the Order, the EE/PDR Rider was designed to
recover costs associated with the Companies implementation of
energy efficiency programs that will achieve energy savings and
peak demand programs designed to reduce the Companies'
peak demand pursuant to Section 4928.66, Revised Code (Order
at 41). The costs induded in the EE/PDR Rider will be trued-up
annually to reflect actual costs.

(28) We further clarify that the phase-in/deferral structure does not
include revenue increases associated with any distribution base
rate case that may occur in the future. Any distribution rates
established pursuant to a separate proceeding, outside of an
SSO proceeding, will be considered separately. Section
4928.144, Revised Code, authorizes phase-in of rates or prices
established pursuant to Sections 4928.141 to 4928,143, Revised
Code, not distribution rates established pursuant to Section
4909.18, Revised Code.
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(29) With respect to OCC's and the Schools' issues regarding the
FAC deferrals and carrying charges, we find that those issues
were thoroughiy addressed in our Order at pages 20-24, and
that the parties have raised no new arguments regarding those
issues. Accordingly, the Commission finds that rehearing on
those assignments of error are denied.

(30) Similarly, the Commission finds that AEP-Ohio s arguments
regarding its proposed 15 percent cap were fully addressed in
our Order, and AEP-Ohio has raised no new arguments to
support its position. Additionally, AEP-Ohio's alternative
proposal of an annual 10 percent cap fails on similar grounds.
The Companies have offered no justification or support for its
adjusted proposal. As such, the Cornmission finds that
rehearing on this ground is denied.

(31) With respect to the other assignments of error raised, the
Comnussion emphasizes that it was the intent of our Order to
phase-in the authorized increases and to limit the total
percentage increases on customers' bills to an increase of 7
percent for CSP and 8 percent for OP for 2009, an increase of 6
percent for CSP and 7 percent for OP for 2010, and an increase
of 6 percent for CSP and 8 percent for OP for 2011, as explained
herein. To the extent that the Commissiori s intent was not
memorialized in the Companies' tariffs, or the application of
those tariffs, we grant rehearing to correct the errors or clarify
our Order as delineated above.

B. Incremental Carrying Cost for 2001-2008 Environmental
Investment and the Carrying Cost Rate

(32) In the Order, the Commission concluded that AEP-Ohio should
be allowed to recover the incremental capital carrying costs that
will be incurred after January 1, 2009, on past environmental
investments (2001-2008) that are not presently reflected in the
Companies' existing rates, as contemplated in AEP-Ohio's RSP
Case. Further, the Commission found that the recovery of
continuing carrying costs on environmental investments, based
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on WACC, is consistent with our decision in the 07-63 Case2 and
the RSP 4 Percent Cases.3 The Commission agreed with the
rationale presented by the Companies that the levelized
carrying cost rates were reasonable and should be approved.

(33) First, IEU argues that the Conunissiori s decision fails to comply
with the requirements of Section 4903.09, Revised Code, to
sufficiently set forth the reasons prompting the Commission's
decision based upon the findings of fact in regards to carrying
costs and several other issues (IEU App. at 4-26).

(34) IEU and OCC argae that Section 4928.143(B)(2)(b), Revised
Code, limits any allowance for an environmental expenditure or
cost to those incurred on or after January 1, 2009. IEU and OCC
interpret Section 4928.143(B)(2)(b), Revised Code, to only allow
the electric utility to recover a reasonable allowance for
construction work in progress for any of the electric utility's
costs for environmental expenditures for any electric generating
facility, provided the costs are incurred or the expenditures
occur on or after January 1, 2009 (IEU App. at 14; OCC App. at
38-39). OCC argues, as it did in its brief,4 that both divisions
(B)(2)(a) and (B)(2)(b) of Section 4928.143, Revised Code, require
an after-the-fact determination that the expenditures were
prudent and are, therefore, inappropriate for the Commissiori s
consideration in this ESP proceeding (OCC App. at 38). OCC
contends that the Order failed to address whether it was proper
under the statute to collect carrying costs on the environmental
investment as the Cornmission merely accepted Staff's position
(OCC App. at 38-39). OCC concludes that the prudence of the
environmental investment should be examined in a subsequent
proceeding.

(35) Further, IEU and OCC also claim that the Cominission failed to
calculate the carrying charges on the various types of special
financing available to finance environmental or pollution
control assets, including the cost of short-term debt, consistent

In re Columbus Southern Power Company and Ohio Pawer Company, Case No. 07-63-EL-UNC, Opinion and
Order (October 3, ?.007) (07-63 Case),
In re Columbus Southern Power Company and Ohio Pozver Company, Case Nos. 07-1132-ELdJNC, 07-1191-
EL-UNC, and 07-1278-EL-UNC (RSP 4 Percent Cases).
OCC and the Siena Club-Ohio Chapter joined together to file its brief in tbis matter and referred to
themselves jointly as the Ohio Consumer and Environmental Advocates (OCEA).
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with the Commissiori s rulings in other proceedings (IEU App.
at 15; OCC App. at 46).5

(36) AEP-Ohio argues that to comply with the requirements of
Section 4903.09, Revised Code, the Order must show, in
sufficient detail, the facts in the record upon which the order is
based, and the reasoning followed by the Comniission in
reaching its conclusion.6 Thus, AEP-Ohio concludes that as
long as there is a basic rationale and record evidence supporting
the Order, no violation of Section 4903.09, Revised Code, exists
(Cos. Memo Contra at 8-9).7

(37) Further, AEP-Ohio argues that OCC is mischaracterizing the
Companies' request for environmental carrying costs pursuant
to Section 4928.143(B)(2)(b), Revised Code. AEP-Ohio argues
that its requests for environmental carrying costs incurred
during the ESP period are based on the broader language of
Section 4928.143(B)(2), Revised Code. AEP-Ohio notes that
Section 4928.143(B)(2), Revised Code, states that a company's
ESP may provide for or include, without limitation, any of the
provisions itemized in paragraphs (a) through (i) of Section
4928.143(B)(2), Revised Code (Cos. Memo Contra at 45-46).

(38) The Conunission affirms its decision to permit AEP-Ohio to
recover the carrying costs to be incurred after January 1, 2009,
on environmental investments made prior to 2008. The
Commission interprets Section 4928.143(B)(2), Revised Code,
like the Companies, to permit AEP-Ohio to include as a part of
its ESP the carrying costs on environmental investments that are
incurred January 1, 2009, through December 31, 2011, the ESP
period. The carrying costs on the environrnental investments
fall within the ESP period and, therefore, may be included in the
ESP pursuant to the broad language of Section 4928.143(B)(2),
Revised Code, permitting recovery for unenumerated expenses.

See In the Matter of the Application of Columbus Southern Power Company and D8io Power Company to Adjust

Each Company's Transmission Cost Recovery Rider, Case No. 08-1202-EL-LJNC, Finding and Order at 4

(December 17,2008); In the Matter of the Appltication of The Dayton Porver and Light Company for Authority to

Modify. its Accounting Procedure for Certain Storm-ReIated Services Restoration Costs, Case No. 08-1332-ELr
AAM, Finding and Order at 1 Qanuary 14, 2009).
Indus. Energy Users-Ohio v. Public Liti1. Comm. (2008), 117 Ohio Sk3d 486, 493, quoting MCI
Telecommunications Corp. v. Pub. Litil, Comm. (1987), 32 Ohio St.3d 306, 312.
Tongren v. Pub. Cttil. Comm. (1999), 85 Ohio St3d 87, 90.
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As noted in the Order, approval of the continuing
environmental carrying costs is consistent with the
Commission's decisions in the 07-63 and the RSP 4 percent
cases. Given our prior orders, we find that inclusion of these
expenses is reasonable. IEU and OCC have not raised atty new
claims that the Commission have not previously considered
regarding the carrying costs on AEP-Ohio's environmental
investments. Accordingly, IEU's and OCC's requests for
rehearing on this issue are denied.

C. Annual Non-FAC Increases

(39) AEP-Ohio asserts that the Co.mmission's rejection of the
proposed automatic annual increases to the non-FAC portion of
the generation rates is unlawful and unreasonable (Cos. App. at
14-17). AEP-Ohio claims that the proposed annual increases of
3 percent for CSP and 7 percent for OP were intended to recover
costs during the ESP period associated with environmental
investments made during that period, as well as cost increases
related to unanticipated, non-mandated, generation-related cost
increases (Id. at 14). AEP-Ohio notes that, although the Order
adopted StafYs proposal regarding recovery of carrying charges
on new environmental investments, the CommiSsion's failure to
adopt any automatic, annual increases was unreasonable and
unlawful pursuant to Section 4928.143(B)(2)(e), Revised Code
(Id. at 15). The Companies specifically request that the
Conunission authorize the 3 and 7 percent automatic, annual
increases, offset by whatever revenue increase is granted in
relation to the recovery of carrying costs related to new
environmental investment (Id. at 15-16). At one point, however,
AEP-Ohio seems to be arguing that the Commission should
adopt any automatic, annual increases, regardless as to whether
it is the amount of increases proposed by AEP-Ohio or the
amount recommended by Staff (Id. at 15).

(40) As noted by IEU and OCC, the Companies do not raise any new
arguments with regard to allowing automatic, annual increases
(IEU Memo Contra at 9-10; OCC Memo Contra at 10). Just as
we concluded in the Order, the Companies have failed to
sufficiently support the inclusion of such automatic increases,
and the record is void of any justification for the increases.
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AEP-Ohio has raised no new arguments, and thus, its request
for rehearing on this ground is denied.

(41) With regard to the recovery of carrying charges on new
environmental investments, AEP-Ohio questions the timing of
when it may seek recovery of the carrying costs associated with
the new investments made during the ESP (Cos. App. at 16).

(42) In our Order, we adopted Staff's approach regarding the
retovery of the cariying costs for environmental investments
made during the ESP period, and found that the Companies
could request, through an annual filing, recovery. of carrying
costs after the investments have been made to reflect actual

expenditures (Order at 29-30). The Commission cited Staff's
example, which envisioned an application in 2010 for recovery
of 2009 actual environmental investment costs and annually
thereafter for each succeeding year to reflect the actual

expenditures (Id., citing Tr. Vol. XII at 132; Staff Ex.10 at 7). To
clarify, we conclude that Staff's approach, requiring an
application to request recovery of actual environmental
investment expenditures after those expenditures have been
incurred, is reasonable.

II. DISTRIBUTION

A. Annual Distribution Increases

(43) The Companies proposed two plans, an Enhanced Service
Reliability Plan (ESRP) and gridSMART, to support initiatives
to improve AEP-Ohio's distribution system and service to its
customers. The Companies requested annual distribution rate
increases of 7 percent for CSP and 6.5 percent for OP to

implement the two plans. In the Order, the Commission
considered the two plans separately and found that the annual
distribution rate increases were unnecessary in light of the
Conunission's findings on the FsSRP and gridSMART plans, and
consequently eliminated the annual distribution rate increases

from the ESP (Order at 30-38).

(44) Kroger maintains that the Commission properly rejected AEP-
Ohio's annual distribution rate increases (Kroger Memo Contra

at 7).
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1. ESRP

(45) AEP-Ohio asserts that the Commission s deferment of certain
aspects of its ESRP to a distribution rate case where all
components of distribution rates would be subject to review is
unreasonable and unlawful in violation of Section
4928.143(B)(2)(h), Revised Code (Cos. App, at 27). AEP-Ohio
posits that the Commission's conclusion conflicts with the
express provisions of SB 221, which permit single-issue
ratemaking proposals for distribution infrastructure and
modernization initiatives within ESP proposals (Id. at 27-28).
AEP-Ohio further claims that it "merely sought incremental
funding to support an incremental.level of reliability activities
designed to maintain and enhance service reliability levels" (Id,

at 27).

(46) AEP-Ohio argues that the Commission erred by failing to find
that three of the four PSRP initiatives met the statutory
requirements of Section 4928.143(B)(2)(h), Revised Code (Id. at
28). While AEP-Ohio commends the Commission on its finding
that the enhanced vegetation management program did meet
the statutory requirements, it believes that the Commission
should have reached similar conclusions on the other ESRP
programs (Id.).

(47) Conversely, Kroger and OPAB contend that the Commission
lawfully and reasonably deferred the decision to implement all
but one of the ESRP initiatives to a distribution rate case (Kroger
Memo Contra at 7-8; OPAE Memo Contra at 5). Kroger explains
that, white Section 4928.143(B)(2)(h), Revised Code, allows an
ESP to include provisions regarding single-issue ratemaking, it
does not mandate that the Commission approve such
provisions, and it especially does not require the Commission to
authorize all distribution proposals included in an ESP (Id.).

(48) OCC opines that, although it agrees with the decision to defer
ruling on the three ESRP inf.tiatives, it believes that the
Companies failed to meet their burden of proof in
demonstrating that the vegetation management program
complies with Ohio law and is in the public interest (OCC App.
at 57-59). OCC also disputes the Conunission s application of
Section 4928.143(B)(2)(h), Revised Code, and states that the
Comnussion erred in finding that the vegetation management
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initiatives met the statutory requirements. OCC also submits
that the Commission erred when it characterized the proposed
vegetation initiative as "cycle-based" (OCC App. at 61).

(49) Moreover, OCC aIleges that the Commission acted unlawfully
when it approved an ESRP rider without specifying an
identified amount and without receiving testimony on the need
for the riders (Id. at 55).

(50) As stated in the Order, the Conunission recognizes that Section
4928.143(B)(2)(h), Revised Code, authorizes the Companies to
include in its proposed ESP provisions regarding single-issue
ratemaking for distribution infrastructure and modernization
incentives. However, the statute also dictates what the
Conunission must do as part of its determination as to whether
to allow an ESP to include such provisions. Section
4928,143(B)(2)(h), Revised Code, states, in pertinent part:

As part of its determination as to whether to allow in an
electric distribution utility's electric security plan
inclusion of any provision described in division (B)(2)(h)

of this section, the connnission 'sha1I examine the
reliability of the electric distribution utility's
distribution system and ensure that customers' and the
electric distribution utility's expectations are aligned
and that the electric distribution utility is placing
sufficient emphasis on and dedicating sufficient
resources to the reliability of its distribution system.

Section 4928.143(B)(2)(h), Revised Code (emphasis added).

The Commission examined the four initiatives included as part
of the Companies' ESRP and determined that only one, the
enhanced vegetation initiative, met these criteria. Contrary to
AEP-Ohio's assertion,s the Commission did consider and
evaluate each initiative and found that the enhanced vegetation
initiative was the orily initiative that was supported by the
record in this proceeding (see Order at 30-32). The Conunission
concluded that, at the time of the Order, the record did not

BCos. App. at 34.
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contain sufficient evidence to support the other three initiatives
and, thus, the Conunission declined to implement the programs
within the context of the ESP; liowever, the Commission stated
that it would consider the initiatives further in the context of a
distribution rate case.

(51) The Commission continues to believe that the appropriate
vehicle to review, consider, and make a determination on the
remaining initiatives, as well as the recovery of any costs
associated with those initiatives, is through a distribution base
rate case. Accordingly, AEP-Ohio s request for rehearing on
this issue is denied.

(52) The Commission agrees with OCC with regard to the three
ini.tiatives referenced above. The Commission did not believe
that the record supported the need for those programs and,
thus, the Comtnission declined to include those programs in the
ESRP, and declined to include any recovery for such programs
in the ESRP rider. The Commission disagrees, however, that
the record was void of any evidence regarding the vegetation
management program and costs associated therewith. Several
individuals, including an OCC wiiness, testified on the
proposed plan, as well as the Companies' current practices (Cos.
Ex. 11; OCC Ex. 13; Staff Ex. 2; Tr. Vol. VII 64-65, 84, 87-88; Tr.
Vol. VIII at 60-62). Testimony was also heard on the
expenditures associated with the proposed vegetation initiative
and the recovery of those costs (Staff Ex. 2 at 9-13). The
Commission created the ESRP Rider as a mechanism to recover
the actual costs incurred so that the expenditures could be
tracked, reviewed to determine that they were prudent and
incremental to costs included in base rates, and reconciled
annually. As fully discussed in the Order at pages 30-34, the
Commission finds that the Companies did meet their burden of
proof to demonstrate that the vegetation management program,
with Staff's additional recommendations, was reasonable, in the
public interest, and in compliance with the statutory
requirements. OCC raises no new arguments on rehearing and,
therefore, rehearing on this ground is denied.

(53) AEP-Ohio seeks clarification on the additional Staff
reconunendations that the Conunission approved as part of the
enhanced vegetation initiative (Cos. App. at 34).
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(54) The Commission found that the enhanced vegetation initiative,
with Staff's additional recommendations, was a reasonable
program that will advance the state policy. The Commission
emphasized the importance of a balanced approach that not
oniy reacts to problems that occur, but that also maintains the
overall system. To achieve this goal, the Commission fully
expects the Companies to work with Staff to strike the correct
balance within the cost level established by our Order, which is
based on the Companies' proposed ESRP program.

(55) AEP-Ohio also seeks clarification on the final paragraph in the
Order that discusses cost recovery associated with the three
remaining initiatives proposed through the ESRP (Cos. App. at

32).

(56) The Commission further clarifies that the language regarding
cost recovery and the inclusion of costs associated with the
remaining initiatives in the ESRP rider is permissive and
conditioned on subsequent Commission approval for including
such costs. Specifically, the Commission stated: "If the
Commission, in a subsequent proceeding, determines that the
programs regarding the remaining initiatives should be
implemented, and thus, the associated costs should be

recovered, those costs may, at that time, be included in the ESRP
rider for future recovery, subject to reconciliation as discussed
above" (Order at 34 (emphasis added)).

2, GridSMART

The Order recognized that federal matching funds under the
American Recovery and Reinvestment Act of 2009 (ARR Act)
are available for the installation of gridSMART Phase I and
directed AEP-Ohio to make the necessary filing to request the
federal funds. Given the availability of federal funds, the
Commission reduced the Companies' request for gridSMART
Phase I from $109 million (over the term of the FSP) by half to
$54.5 million for the term of the ESP. Further, the Order
established the gridSMART rider for 2009 at $33.6 million based
on projected expenses, subject to an annual true-up and
reconciliation of CSP's prudently incurred costs.
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(58) In its application for rehearing, AEP-Ohio notes that CSP
developed an incremental revenue requirement for gridSMART
Phase I of approximately $64 miIlion during the ESP term (Cos.
Ex, 1 DMR-4) and, therefore, CSP`s compliance tariffs reflect,
consistent with the intent of the Order, half of the incremental
revenue requirement. According to AEP-Ohio, as reflected in
the Companies' compliance tariff filing, the initial gridSMART
rider rate is designed to recover approximately $32 million or
half of the gridSMART Phase I incremental revenue
requirement (Cos. App. at 35, n.13).

(59) However, AEP-Ohio argues that the Commission's discussion
of the ARR Act and the likelihood of AEP-Ohio obtaining such
funds are beyond the scope of the record. Further, AEP-Ohio
asserts that the details for federal funding of smart grid projects
have not been fully developed. The Companies argue that, to
the extent that the Order conclusively presumes that AEP-Ohio
will secure federal matching funds for each dollar invested by
the Companies and their customers, the Order is unreasonable
and unlawful. AEP-Ohio states that the Commission's decision
as to gridSMART places CSP in an unfunded mandate situation
to the extent that CSP receives less than 50 percent for its
gridSMART project or the U.S. Department of Energy institutes
a cap of $20 million on each gridSMART project. For this
reason, AEP-Ohio requests that the Commission clarify that it
intends to fully fund the gridSMART Phase I project through
rates. Otherwise, AEP-Ohio reasons that the Commission lacks
the authority to order enhancement programs without recovery
for the utility as to improvements ordered. Forest Hills Utility

Co. v. Pub. Uti.I. Comm. (1972), 31 Ohio St.2d 46, 57 (Cos. App. at

35-37).

(60) OCC contends that AEP-Ohio's assertion that the directive to
proceed with gridSMART Phase I without commensurate rate

relief contradicts Forest Hills and will be subject to reversal by
the Supreme Court of Ohio is inappropriate at this time and
unfounded. OCC reminds the Companies that, pursuant to the
Order, the initial rider is established to provide AEP-Ohio $33.6
million for its 2009 gridSMART expenditures. Accordingly,
OCC states that AEP-Ohio has not been denied funding and
there has been no determination that AEP-Ohio s prudently
incurred gridSMART costs will not be fully covered in the
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future. Thus, OCC reasons that the Companies' claim of an
unfunded mandate situation is premature, and the request for
rehearing should be denied (OCC Memo Contra at 23-25).

(61) First, the Convnission acknowledges that the Order
inadvertently based the gridSMART component of the
Companies' ESP on $109 million, which is the total projected
investment costs, including operations and maintenance
expenses, for the Companies' proposed gridSMART Phase I
project. As the Companies explain, CSI''s ESP application
included a request for the incremental revenue requirement for
gridSMART during the ESP of approximately $64 miIlion (Cos.
Ex.1 DMR-4). As recognized by AEP-Ohio and implemented in
its tariff filing, it was our intent to approve recovery of half of
the gridSMART Phase I incremental revuene requirement, $32
million. Accordingly, rehearing is granted to correct this error

in our Order.

(62) Next, the situation before the Supreme Court in Forest Hills, is
factually different from the situation for CSP as to gridSMART
Phase I. In Forest Hills, the court held that the utility had not
been awarded funding to adequately maintain utility service
much less the iron removal equipment and water storage tanks
ordered by the Commission. In this instance, the initial
gridSMART rider is set at $32 miIIion for 2009 projected
expenses, subject to annual true-up and reconciliation based on
CSI"s prudently incurred costs and application for federal
funding. Based on the information presented at Cos. Ex. 1
DMR-4, $32 million represents sufficient revenues for CSP to
commence its gridSMART program. As noted in the Order, the
Commission wishes to encourage the expedient implementation
of gridSMART. However, the Commission will not let the
desire for the expedient implementation of gridSMART cloud
the financial soundness of the costs to ultimately be incurred by
Ohio's ratepayers. Consistent with our decision to approve the
gridSMART Phase I project, we clarify that, once CSP properly
applies for and otherwise meets its obligations to receive federal
funds to offset the total costs of gridSMART Phase 1, the
Commission will review its gridSMART Phase I expenditures
and, once the Commission• concludes that such expenditures
were prudently incurred by C.SP, the Commission intends to
approve recovery of CSP's gridSMART Phase I costs.
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(63) IEU, OCC, and OPAE argue that the Order approved, in part,
the Companies' request for gridSMART without addressing the
intervenors' arguments that the gridSMART proposal was not
cost-effective as required by Sections 4928.02(D) and 4928.64(E),
Revised Code (IEU App. at 22, 39-40; OPAE Memo Contra at 6;
OCC App. at 49-51). According to OCC, because AEP-Ohio
failed to present a detailed cost/benefit analysis of gridSMART
Phase I, the full deployment of costs of gridSMART, a risk
sharing plan between ratepayers and shareholders, or the
expected operational savings associated with the
implementation of gridSMART, AEP-Ohio failed to meet its
burden of proof that gridSMART is cost-effective (OCC App. at
49-51). OCC also argues that AEP-Ohio failed to present any
evidence that gridSMART will benefit AEP-Ohio customers or
society (OCC App. at 51-52). IEU and OCC argue that the
Order fails to set forth the Commissiori s reasorning for its
approval of the Companies' gridSMART proposal (IEU App. at
22, 39-40; OCC App. at 48-49). Further, OCC argues that the
Order does not include in the findings of fact or conclusions of
law any support for the Commission s adoption of gridSMART
Phase I, in violation of Section 4903,09, Revised Code (OCC
App. at 48-49). IEU argues that the Commission`s approval of
these aspects of the ESP can not be reconciled with the goal of
keeping rate increases "as close to zero as possible" (IEU App.
at 22, 39-40). For these reasons, IEU and OCC argue that the
Order is unreasonable and unlawfnI.

(64) Regarding IEU's and OCC's daims that the Order fails to
comply with Section 4903.09, Revised Code, AEP-Ohio retorts
that IEU's and OCC's disagreement with the Conunission's
decision is not equivalent to a violation of Section 4903.09,
Revised Code. The Companies note that the Order specifically
recognized the features and benefits of proposed gridSMART
Phase I, based on the record. Accordingly, AEP-Ohio argues
that the Order presents the Commission's basic rationale and
record support for gridSMART Phase I and, therefore, the Order
meets the requirements of Section 4903.09, Revised Code (Cos.
Memo Contra at 25-27).

(65) As to OCC's and IEU's claims that gridSMART has not been
shown to be cost-effective in accordance with Sections
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4928.02(D) and 4928.64(E), Revised Code, AEP-Ohio answers
that these code provisions are policy arguments that are not
binding on the Commission and, therefore, the arguments of
OCC and IEU on the basis of Sections 4928.04(E) and 4928.64(E),
Revised Code, are misguided. The Companies note that several
statutes of the Ohio Revised Code promote the deployment of
advanced metering infrastructure (AMI). Notably, AEP-Ohio
points out that Section 4928.02(D), Revised Code, encourages
the deployment of AMI as an example of cost-effective,
demand-side, retail electric service; that Section 4905.31(E),
Revised Code, in the context of an ESP, creates a specific cost
recovery mechanism opportunity for the deployment of
advanced meters; and that the General Assembly included a
long-term energy delivery infrastructure modernization plan as
an item that can be included in an ESP under Section
4928.143(B)(2)(h), Revised Code. Based on the potential of
gridSMART technologies to significantly enhance customers'
energy management capabilities, AEP-Ohio reasons that the
legislature mandated the requirements in Section 4928,66,
Revised Code, for energy efficiency and peak demand
reductions (Cos. Memo Contra at 27-29). The Companies argue
that, while OCC and IEU focus exclusively on one aspect of the
stated policy, cost-effectiveness, the Commission has a
responsibility to consider all of the policies presented in Section
4928.02, Revised Code. Cost-effective, as defined by AEP-Ohio,
does not mean that a network component (or group of
components like gridSMART) pays for itself but, rather that it is
a reasonable and prudent approach to deploying needed
functionalities and features, (Cos. Memo Contra at 27).

(66) In the Order, the Commission summarized the key components
of CSP's gridSMART proposal and emphasized its support of
smart grid technologies. The Commission noted the potential
for a well-designed smart grid system to provide customers and
the electric utility long-term benefits, including decreasing the
scope and duration of electric outages, improvements in electric
service reliability, and the ability to provide customers the
opportunity to better manage their energy consumption and
reduce their energy costs (Order at 34-35,37).

The Commission s endorsement of gridSmart Phase I is based on
the projects' ability to drive a broad range of potential economic

000000127



08-917-EL-SSO, et al. -23-

benefits both to consumers and the utilities. While consumers
are given the capabilities to reduce their bills, utilities earn the

capability to manage their systems.

For customers, the ability to have real-time price information and
the ability to respond to such prices means that they may
develop consumption patterns that both save them dollars while
helping the utilities shave their peaks. This price-responsive
demand not only reduces the need for liigh-cost generation
capacity, but also reduces the need to continually expand the
costly transmission and distribution components. The essence of
this project is an infrastructure that embraces the following
elements: advanced metering, dynamic pricing, information
feedback to consumers, automation hardware, education, and
energy efficiency programs. If executed appropriately,
customers will receive the benefits of demand reduction across

all seasons.

From the utility infrastructure side, gridSmart may lead to
much-needed improvements in reliability. ln the digital world
that presently exists, and in the technology-driven world into
which we are moving, the demand for precise and reliable
power delivery systems is imperative. As we move forward,
there will be new demands placed upon the grid to
accoinmodate variable and intermittent inputs, such as the
various forms of alternative energy generators. One can hardly
imagine what the technologies of the future will bring us; we
understand, however, that they must be adaptable to our needs.
This is the essence of the smart grid.

(67) Further, the statutes referenced by AEP-Ohio in its
memorandum contra indicate the legislature's endorsement of
AMI. Furthermore, to the extent that SB 221 encourages the
deployment of AMI and clarifies the legislature's policy
directives at Section 4928,02, Revised Code, and in light of the
Commission's desire to implement infrastructure and
technological advancements to enhance service efficiencies and
improve electric usage, the Commission modified and adopted
the Companies' gridSMART proposal. The Commission
specifically directed AEP-Ohio to pursue federal funds, in an
effort to reduce the gridSMART Phase I cost that could be
passed on to Ohio ratepayers. We also, as suggested by Staff,
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implemented a rider as opposed to the automatic increase
proposed by the Companies. In keeping with the enunciated
state policies for reasonable electric rates and the requirements
of SB 221 that encourage the implementation of AMI, the
Commission approved the adoption of a gridSMART rider. Our
Order requires separate accounting for gridSMART, an
opportunity for the gridSMART plan to be reviewed and
updated annually and an opportunity for the Commission to
review the gridSMART expenditures to ensure that they were
prudently made prior to the Companies' recovery of any
gridSMART costs.

For these reasons, the Conunission concludes that the adopted
gridSMART component of AEP-Ohio s ESP best meets the
requirements of SB 221, and meets the Conunission's.obIigation
to the citizens of Ohio to encourage the implementation of AMI
and ensure the availability of adequate, reliable, safe, efficient
and reasonably priced electric service. As noted in the Order,
we believe it is important that electric utilities take the necessary
steps "to explore and implement technologies such as AMI that
will potentially provide long-term benefits to customers and the
electric utility." Thus, the Commission denies IEU's, OCC's,
and OPAE's applications for rehearing as to the gridSMART
component of the Companies' ordered ESP.

Because of the compelling need to alter the paradigm that has
traditionally governed the relationship between the customer
and the utility, we are ordering AEP to implement no later than
June 30, 2010 a transition to an integrated smart grid within its
Phase I project area. The goal should be to maximize benefits to
consumers consistent with the aforementioned objectives.

B. Riders

1. Provider of Last Resort (POLR) Rider

(68) OCC and Kroger allege that the Commission's approval of the
POLR charge to allow AEP-Ohio to collect 90 percent of the
revenues that AEP-Ohio proposed in its POLR rider was
unreasonable and unlawful given that the charge was calculated
incorrectly and was established unreasonably high (OC C App.
at 29 34; Kroger App. at 3-6). Kroger submits that reducing the
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requested POLR amount by 10 percent to account for the
reduction in risk by requiring shopping customers to pay
market rates if they return to the Companies is insufficient.
Kroger agrees that the POLR risk is reduced if returning
customers are required to pay market prices, but Kroger
believes that the reduction in the POLR risk to the Companies is
greater than 10 percent (Kroger App. at 4-5). Kroger also
opposes the use of the Black-Scholes model to calculate the
amount of the POLR risk, stating that the Black-Scholes model
exaggerates the Companies' POLR risk (Id.).

(69) OHA and OMA raise similar arguments, adding that the limited
shopping that has occurred and the unlikelihood that it will
occur in the future further reduces AEP-Ohio's risk and the
need to compensate for that risk (OHA App. at 6-8; OMA App.
at 5-6).

(70) OEG states that the Commission properly found that the POLR
rider should be avoidable for those customers who shop and
agree to return at a market price; however, OEG believes that
the Commission did not go far enough. OEG requests that the
Commission grant rehearing to allow the POLR rider to be
avoidable by those customers who agree not to shop during the
ESP through a legally binding commitment (OEG App. at 6).

(71) OCC further contends that the Commission's actions
authorizing the collection of POLR charge revenues for January
through March 2009 at the higher rates authorized by the Order,
even though the new S50 rates were not in effect at that time,
and customers were already paying a POLR charge, violated
Section 4905.22, Revised Code, and case precedent (OCC App.
at 34-36).

(72) Additionally, OCC alleges that the Commission violated Section
4928.20(f), Revised Code, when it required residential customers
of governmental aggregators to pay a stand-by charge. OCC
explains that the statute perrnits governmental aggregators to
elect not to receive standby service on behalf of their residential
customers, in exchange for electing to pay the market price for
power if the residenttal customers return to the electric utility
(OCC App. at 36-37).
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(73) AEP-Ohio disagrees with the intervenors and argues that the
POLR rider approved by the Commission was lawful and
reasonable (Cos. Memo Contra at 3-8). AEP-Ohio asserts that
the parties are raising issues that were fully litigated in the
proceeding and have not raised any new arguments and thus
the grounds for rehearing on the POLR-related issues should be
denied.

(74) AEP-Ohio also explains that OCC misperceives the risk
associated with the POLR obligation and argues that, as with
other rate components that are part of the ESP, there is no
double-recovery (Cos. Memo Contra at 24). Rather, the
Companies' increased all charges embedded in the ESP,
including the POLR charge, to reflect the 2009 revenue levels
authorized by the Cominission, and then offset the revenues
that had been collected already in the first quarter (Id.).

(75) First, as explained by AEP and recognized by others,9 we
explicitly stated in our Order that customers in govemmental
aggregation programs and those who switch to an individual
CRES provider can avoid paying the POLR charge if the
customers agree to pay the market price upon return to the
electric utility after taking service from a CRES provider (see
Order at 40). As such, OCCs request for rehearing on this
matter is denied.

(76) With regard to the amount of the POLR charge, the Commission
carefully considered all of the arguments, testimony, and
evidence in the proceeding and determined that the Companies
should be compensated for the cost of carrying the risk
associated with being the POLR provider, including the
migration risk. Based on the evidence presented, the
Commission adopted the Companies' witness' testimony who
quantified that risk at 90 percent of the estimated POLR costs,
using the Black-Scholes model (see Tr. Vol. XIV at 204-205; Cos.
Ex. 2-E at 15-16; Cos. Ex, 1, Exhibit DMR-5). The parties have
not raised any new issues for the Commission s consideration.
Therefore, we deny rehearing regarding the various POLR
issues that have been raised.

9 See Cos. Memo Contra at 2-3; OEG App, at 6.
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As for the argument of double-recovery of POLR charges or
retroactive ratemaking, the Cornrni.ssion finds that this
argument is comparable to OCC's arguments concerning all of
the ESP charges and finds similarly. As discussed in
subsequent section IILC (Effective Date of the ESP), our Order
authorized the Companies' to increase all charges embedded in
the ESP, including the POLR charge, to reflect the 2009 revenue
levels approved by the Commission. However, our Order also
directed the Companies to offset any revenues that had been
collected from customers in the first quarter to specificaIly
prevent any double recovery. As such, rehearing on this issue is
also denied.

ro

2. Energy Efficiency, Peak Demand Reduction. Demand
Response, and Interruptible Capabilities

'(a) Baselines and Benchmarks

(78) The Companies proposed that the load of the former
Monongahela Power Company's (MonPower) customers be
excluded from the calculation of CSI''s EE baseline to be
established pursuant to Sections 4928.64 and 4928.66, Revised
Code?° In the Order, the Commission concluded that the
MonPower customer load shall be induded in the Companies
EE baseline because the MonPower load was not a load that
CSP served and would have lost, but for some action by CSP
(Order at 43).

(79) AEP-Ohio requests rehearing on this aspect of the Order. AEP-
Ohio, in its sixth assignment of error, argues that the Order
erroneously failed to address the Companies' demonstration
that the record in the MonPower Transfer Case reflected the
Commission's concerns for MonPower's customers 3f they were
not served under a rate stabilization plan (RSP). CSP notes that
Staff witness Scheck acknowledged that MonPower customers
were facing electricity prices directly based on wholesale
market prices that far exceeded the level of retail prices offered
by MonPower (Tr. Vol. VII at 201-202). CSP reminds the
Commission that, in this proceeding, Staff recognized that there

rn the Matter of the Transfer of Monongaheia Pvorer Company's Certzed Territory in Ohio to the Columbus
Southern Power Company, Case No. 05-765-ELrUNC, Opinion and Order (Noveraber 9, 2005) (MonPower
Transfer Case).
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were important "economic development" issues in the
MonPower Transfer Case (Cos. Ex. 2A at 48): Further, CSP
notes that, in the MonPower Transfer Case, the Commission
concluded that "economic benefits wiJl inure to all citizens and
businesses in both regions by helping to sustain economic
development in soutbeastern Ohio."17 The Companies argue
that it is not fair or reasonable for the Commission to now take
such a narrow and technical view of economic development and
request that the Conunission exclude the MonPower load from
the HE baseline, In the alternative, CSP requests that, should the
Commission affirm its decision that the MonPower load was not
economic development, the EE and PDR baselines be adjusted
to ensure that the compliance measurement is not unduly
influenced by other factors beyond CSP's control as requested in
the Companies' Brief (See Cos. Br. at 103; Cos. App. at 17-20).

(80) The Commission affinns its decision to include the former
MonPower customer load in the calculation of CSP's EE
baseline to be established pursuant to Sections 4928.64 and
4928.66, Revised Code. While the Commission appreciates that
CSP entered into an agreement to serve the former service
territory of MonPower, as discussed in the Order, the transfer of
such customer load was not economic development given that it
was not a load CSP served and would have otherwise lost but
for some action by CSP. We acknowledge that pursuant to
Section 4928.66(A)(2)(b), Revised Code, the Conunission may
amend an electric utility's EE and PDR benchmarks if the
Commission deterniines that an amendment is necessary
because the electric utility cannot reasonably achieve the
benchmarks due to regulatory, economic, or technological
reasons beyond its reasonable control. We also acknowledge
that Section 4928.66(A)(2)(c), Revised Code, requires the
baseline to be normalized for certain changes including
appropriate factors to ensure that the compliance measurement
is not unduly influenced by factors outside the control of the
electric utility. The Commission will consider such request for
adjustments to the baseline by AEP-Ohio and other electric
utility companies when appropriate.

11 MonPower Transfer Case, Opinion and Order at 11.
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(b) Interruptible Cal2acity

(81) As a part of the ESP, the Companies' requested that their
interruptible service load be counted towards their PDR
requirements to comply with Section 4928.66(A)(2)(b), Revised
Code. The Companies also proposed to increase the limit of
OP's Interruptible Power-Discretionary Schedule (Schedule IRP-
D) to 450 Megawatts (MW) from the current Iimit of 256 MW
and to modify CSP's Emergency Curtailable Service (ECS) and
Price Curtailable Service (PCS) to make the services more
attractive to customers. The Companies request that the
Commission recognize the Companies ability to curtall
customer usage as part of the PDR compliance (Cos. Ex. 1 at 5-
6).

(82) In the Order, the Commission agreed with Staff and OCEA that
interruptible load should not be counted in the Companies'
determination of its EE/PDR compliance requirements unless
and until the load is actually interrupted. IEU argues that the
Commission failed to present sufficient reasoning to support
this position IEU states that the Commission s reliance on the
testimony of Staff and OCEA's discussion of the issue is limited
(IEU App. at 51).

(83) As noted in the Order, OCEA argued that counting interruptible
load is contrary to the objectives of SB 221 and, because the
customer controls part of the load when non-mandatory
reductions are requested, interruptible load should not be
counted (Order at 46). IEU proffers that OCEA's arguments are
contrary to the record evidence and common sense (IEZI App. at
51). The Companies and IEU reason that Section
4928.66(A)(1)(b), Revised Code, dictates that the peak demand
reduction programs merely be "designed to achieve" a
reduction in peak demand (Cos. App. at 21; IEU App. at 52).
The applicants for rehearing note that Staff witness Scheck
acknowledged that "designed to achieve" is fundamentaIly
different from a requirement to "achieve" as is required in
Section 4928.66(A)(1)(a), Revised Code, regarding EE programs
(Cos. App. at 21; IEU App. at 52). IEU agrees with the
Companies' arguments on brief that interruptible service
arrangements provide an on-system capability to satisfy
reliability and efficiency objectives as part of a larger planning
process (Cos. Brief at 112-115), and cites the regional
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transmission organizations (RTO) programs as an example (IEU
App, at 52). The Companies contend that, unlike unused
energy savings capabilities, PDR programs create a capability to
reduce peak demand that can either be exercised or reserved for
future use as needed and, if the PDR resource or capability is
not needed for operational reasons or because weather is mild,
PDR capability is fully reserved for future use without depletion
or diminishing its value as a resource (Cos. App. at 22). IEU
also contends that an interruptible customer s buy-through of a
non-mandatory interruptible event is not a reason to reject it as
a part of an electric utility PDR program under Section
4928.66(A)(2)(c), Revised Code, and the Commission should
reverse its decision. IEU states that excluding interruptible
capacity will require the Companies to offer a program inferior
to the programs available from the RTO (IEU App. at 52-53).
Finally, AEP-Ohio emphasizes, as noted in the Companies
brief, that the Commission s Integrated Resource Plan (IRP)
rules, as proposed by Staff, define "native load" of a system to
mean the internal load minus interruptible loads at Rule 4901:5-
5-01(R), O.A.C12 (Cos. Br. at 115; Cos. App. at 22-23). Thus, the
applicants for rehearing reason that including interruptible load
as a part of the Companies' EE/PDR compliance program is
consistent with the goals of SB 221.

12

(84) OCC states that the Commission previously considered and
rejected certain of the Companies' arguments on this issue. In
light of the fact that the Commission has previously given this
issue due consideration and rejected the Companies' arguments,
OCC argues that the Companies' application for rehearing of
this issued should be denied (OCC Memo Contra at 22-23).

(85) Upon further consideration of the issues raised, the Commission
has determined that it is more appropriate to address

interruptible capacity issues in AEP-Ohio's PDR portfolio plan
proceeding docketed at Case Nos. 09-578-EL-EEC and 09-579-
EL-EEC.

See adopted Rule 4901:5-5-01(R), O.A.C., In the Matter of the Adaption of Rules for Alternative and Renearable
Energy Technologtes, Resources, and Climate Regulations, and Review of Ckapters 4901:5-1, 4901:5-3, 4901:5-5,
and 4901:5-7 of the Ohio Administrative Code, Pursuant to Section 4928.66, Revised Code, as Amended by
Amended Substitute Senate Bill No. 221, Case No. 08-888-EL-ORD (Green Rules) (ApriI15, 2009).
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(c) EE/PDRRider

(86) In its fourth assignment of error, AEP-Ohio requests, among
other things, that the Commission clarify that the phase-in of
the approved rate increase and deferral of total bill increases
over the established cap do not include revenue increases
associated with a distribution base rate case or the revenue
associated with the energy efficiency and peak demand
reduction cost recovery (EE/PDR) rider (Cos. App. at 13-14).

(87) As discussed in findings (27) and (28) above in regard to the
TCR, we clarify that the percentage cap increase on total
customer bills does not iriclude the EE/PDR rider or future
distribution base rates established pursuant to a separate

proceeding.

3. Economic Development Cost Recovery Rider

(a) Shared recovery of forgone economic
development revenue

(88) In its application for rehearing, OCC argues that the
Commission Order is unreasonable to the extent that the Order
fails to require the Companies to share a portion of the revenues
foregone due to economic development programs (OCC App. at
39-41). OCC recognizes that Section 4928.143(B)(2)(i), Revised
Code, permits an electric utility to file an ESP with provisions to
implement economic development programs and to request that
pxogram costs be recovered from, and allocated to, all customer
classes. OCC repeats the statements made in its briefs and
rejected by the Commission in the Order that it has been the
Commission's long-standing policy to equally divide the cost of
the foregone revenue subsidies between the utility's
shareholders and customers. OCC claims the Commission's
ruling on this issue constitutes an unreasonable shift in
established regulatory policy to the prejudice of AEP-Ohio's
residential customers and a rejection of OCC's request to
annually review each approved economic development
arrangement. OCC interprets the Order to foreclose any such
annual review and, except for the Companies and the
Commission, to bar any other parties an opportunity to review
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economic development contracts initially and periodically
thereafter (OCC App, at 39-41).

(89) AEP-Ohio opposes OCC's request for rehearing on this matter.
AEP-Ohio argues that, although OCC acknowledges that it is
within the Commission's discretion to determine "the amount
and allocation of the costs to be recovered" for foregone
economic development revenue, at the same time, OCC claims
that revenue sharing is within the Commission's discretion.
AEP-Ohio asserts that despite OCCs claim that revenue sharing
is an established Commission policy, the practice is not reflected
in any of its special arrangements prior to the implementation of
S8 221. The Companies proffer that, to the extent the alleged
change in policy requires a reason, in SB 221, the General
Assembly explicitly induded recovery of foregone revenue as a
part of economic development contracts in the amendments to
Section 4905.31(E), Revised Code (Cos. Memo Contra at 36-37).

(90) The Commission finds that OCC has failed to present any new
arguments for the Commission's consideration on this issue.
We do not find it necessary or appropriate to require all parties
to initially review and/or to annually review the economic
development arrangements. Consistent with the current
practice, the Commission wiIl review economic development
arrangements on a case-by-case basis which will afford
interested parties an opportunity to be heard in individual
economic arrangement cases. Accordingly, we deny OCC's
request for rehearing.

(b) Economic develgpment contract customer compliance
review

(91) OCC also argues that the Econornic Development Rider (EDR)
is unfair, lacks accountability and fails to evaluate the
Companies' or the customer's compliance with their respective
obligations. OCC states that the EDR approved in the Order
does not require that recovery be limited to AEP-Ohio's costs
net of benefits of the econornic development program. Further,
OCC claims that, without any review or accountability of the
customers receiving the economic development benefits of such
approved arrangements, costs cazulot be determined. OCC
argues that the Commission failed to make any provisions for
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recipients of economic development contracts to be held
accountable for their obligations under the economic
development arrangements. Further, OCC asserts that this
absence of accountability of the customer-recipient is
unreasonable because it allows anyone to receive an economic
development discount with nothing more than representations
that it will make investments in the state of Ohio. OCC
contends that the Commission should only approve discounted
economic development rates, recovery by the electric utility and
EDRs if investment in Ohio actually occurs (OCC App. at 65-66).

(92) OCC also argues that the non-bypassable EDR is also
unreasonable and unlawful because it is abusive,
anticompetitive, and not proper. OCC states that AEP-Ohio
does not intend to offer economic development rates to
shopping customers, but will impose the EDR charges on
shopping customers. OCC asserts that the lack of symmetry
between the availability of the beziefit, and who pays for the
benefit, renders the EDR unlawful and unreasonable, as
approved by the Commission (OCC App. at 66).

(93) The Companies state that OCCs arguments are premature. In
defense of the Commissiori s decision, the Companies remind
OCC that the Commission will review and address the specific
circumstances of each economic development arrangement as it
is presented for approval and, that if there are any enforcement
issues in the future, the Comnhission's continuing jurisdiction
over economic development arrangements can be used to
address any issues that arise. Regarding OCCs claims that the
non-bypassable nature of the EDR is unlawful, abusive, and
anticompetitive, the Companies reason that the fact that the
EDR is non-bypassable ensures that it is competitively neutral.
AEP-Ohio explains that a bypassable EDR would give CRES
providers an undue advantage and emphasizes that CRES
provider rates do not reflect recovery of "public interest"
discounts in comparison to the electric utility's regulated SSO
rates, which reflect forgone economic development discounts.
Further, the Companies reason that all customers and the
community benefit from economic development (Cos. Memo
Contra at 37-38).
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(94) The Conunission finds that OCC has not presented any new
arguments that the Commission has not previously considered
regarding review of economic development arrangements or
the sharing of foregone revenues for economic development.
We agree with the Companies that all customers and the
conununity benefit from economic development and, therefore,
find it is reasonable for the EDR to be non-bypassable as
permitted by law. The Commission finds that its current
procedure to review and analyze each proposed economic
development arrangement is sufficient to address OCC's
concerns regarding accountability and the electric utility's and
economic development customer's contract compliance
obligations. For these reasons, we deny OCC's request for
rehearing.

C, Line Extensions

(95) AEF-Ohio avers that the Commission's rejection of its proposed
line extension provisions is unlawful and unreasonable, and
states that the Commission should authorize AEP-Ohio to
implement up-front payments contemplated in the
Commission's November 5, 2008, Finding and Order issued in
Case No. 06-653-EL-ORD (Cos. App. at 6-9)?3

(96) Recognizing that the line extension policies were stiIl being
considered at the time of the rehearing applications, OCC
argues that AEP-Ohio's rehearing request is without support
and should be denied (OCC Memo Contra at 19-20).

(97) As stated in our Order, the Commission is required to adopt
uniform, statewide line extension rules for nonresidential
customers pursuant to SB 221, which it has done in Case No. 06-
653-EL-ORD. Although the rules are not yet effective, the
Commission adopted modified line extension rules in its Entry

u The Ohio Home Builder's Association (OHBA) requested leave to file a Iimited memorandum contra
AII'-Ohio's application for rehearing on April 27, 2009, AEP-Ohio responded to the request on May 5,
2009, and moved to strike the pleading. We find OHBA's motion to be improper and will not be
considered because OHBA is not a party to these cases and because OHBA has not shown that its failure
to enter a prior appearance is due to just cause and that its interests were not already adequately
considered by the Commission. However, even if we were to consider the request and perrnit OHBA's
memorandum contra, OHBA's arguments would not modify our dedsion regarding the line extension

issue.
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on Rehearing issued on May 6, 2009. AEP-Ohio was an active
participant in the administrative ruIentaking and concerns that
it has regarding the matters included in that rulemaking process
are not appropriate for these proceedings. AEP-Ohio has failed
to raise any new arguments regarding this issue. Accordingly,
rehearing on this ground is denied.

III. OTHER ISSUES

A. Corporate Separation

1. Transfer of Generating Assets

(98) rEU alleges that the Commission erred by allowing AEP-Ohio to
recover, through the non-FAC portion of the generation rate, the
Ohio customers jurisdictional share of any costs associated with
maintaining and operating the Waterford Energy Center and
the Darby Electric Generating Station (IEU App. at 19-21). IEU
states that the Commission's determination was without record
evidence and a demonstration of need (Id.).

(99) AEP-Ohio responds that the Commission's actions were
reasonable in light of SB 221 and the requirement that the
Commission placed on AEP-Ohio to retain the generating
facilities. AEP-Ohio also submits that the Comnvssiori s
decision was lawful pursuant to Section 4928.143, Revised Code,
which allows such flexibility in approving an ESP (AEP Memo
Contra at 11-12).

(100) After further consideration, the Commission finds IEU's
arguments persuasive and grants rehearing on the issue of
recovery of costs associated with maintaining and operating the
Waterford Energy Center and the Darby Electric Generating
Station facilities through the non-FAC portion of the generation
rate. The Companies have not demonstrated that their current
revenue is inadequate to cover the costs associated with the
generating facilities, and that those costs should be recoverable
through the non-FAC portion of the generation rate from Ohio
customers, We, therefore, direct AEP-Ohio to modify its ESP
and remove the annual recovery of $51 ntiltion of expenses
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including associated carrying charges related to these

generation facilities.

14

15

B. PJM Demand Response Programs

(101) As a part of the ESP, the Companies proposed to revise certain
tariff provisions to prohibit SSO customers from participating in
the demand response programs (DRP) offered by PJM, both
directly and indirectly through a third-party. The Commission
concluded that, despite Integrys' arguments to the contrary, the
Commission was vested with the broad authority to address the
rate, charges, and service issues of Ohio's public utilities as
evidenced in Title 49 of the Revised Code and, therefore,
reasoned that this Commission is the entity to which the Federal
Energy Regulatory Cornmission (FERC) was referring in the
Final Rule14 However, the Commission ultimately determined
that the record lacked sufficient information for the Commission
to consider both the potential benefits to program participants
and the costs to Ohio ratepayers to determine whether this
provision of the ESP will produce a significant net benefit to
AEP-Ohio consumers. As a result, the Commission deferred the
issue to be addressed in a separate proceeding and requested
that AEP-Ohio modify its ESP to eliminate the provision that

prohibits participation in PJM D.

(102) The Companies request rehearing of the Commission s decision,
arguing that deferring this matter to a subsequent proceeding
and allowing continued participation in DRP is unreasonable
and against the manifest weight of the evidence in the record.
AEP-Ohio points to what it calls "exhaustive treatment" of the
issue by the parties in their briefs, motions, memoranda, written
testimony and hearing transcripts. AEP-Ohio submits that the
Order allows current DRP participants to continue participation
in such programs through mid-2010, halfway through the term
of the ESP, but also permits other customers to register to
participate since FERC has re-opened registration until May 1,
2009.15 The Companies view the re-opening of registration by
FERC as an opportunity for the Commission to prohibit current

Whotesate Competition in Regions with Organized Electric Markets (Docket Nos. RM07-19-000 and AD07-7-
000),125 FERC ¶ 61,071 at 18 CFR PaR 35 (October 17, 2008) (Final Rule).
PJM Interconnec[ion,126 FERC ¶61,275, Order at ¶89 (March 26, 2009) .
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16

registrants' participation in DRP, without prejudice, by way of a
timely decision to restrict retail participation.

(103) The Companies also argue that the Indiana Utility Regulatory
Commission (URC) recently granted a request by an AEP-Ohio
affiliate to continue the Commission's default prohibition
against retail participation in the PJM DRP while that
Commission continues to consider a more permanent resolution
to this issue. However, the Indiana URC will consider
individual customer requests to participate in DRP on a case-by-
case basis.16 AEP-Ohio advocates. the Indiana URC's approach,
which the Companies assert will facilitate the use of demand
resources within Ohia and aIlow A.BP-Ohio to refine its retail
DRP to meet the mandates for PDR. AEP-Ohio contends that
the Order creates uncertainty for the Companies and additional
costs for ratepayers in two respects: (a) AEP-Ohio's PDR
compliance costs increase with the exportation of Ohio's
demand response resources through retail participation in the
PJM progranvs; and (b) nonparticipating customers wi11 incur
additional long-term capacity costs due to AEP-Ohio's
obligation to continue to provide firm service even though the
participating customers are using theii load in a manner that is
akin to interruptible service. AEP-Ohio states that it is the
Companies' goal to emulate the PJM DRP at the retail level to
the extent possible. Further, AEP-Ohio proposes that, if the
Commission restricts retail participation on rehearing and
orders the Companies to modify their programs to the
maximum extent possible, AEP-Ohio's customers would benefit
from demand response in terms of a reductioil in the capacity
for which AEP-Ohio customers are responsible. According to
AEP-Ohio, such a decision would also encourage AEP-Ohio to
work with stakeholders to ensure that predictable consumer
demand response is xecognized as a reduction in capacity that
CSP and OP carry under PJM market rules and support AEP-
Ohio's PDR obligations (Cos. App. at 23-26).

(104) IEU, OCC, and Integrys each filed a memorandum contra this
aspect of the Companies' request for rehearing. Like AEP-Ohio,
IEU agrees that the Commission had sufficient information to

In the Matter of the Commission's Investigation Into Any and A!T Matters Related to Demand Respon'se Programs

Of fe' red by the Midwest ISO and PJM Interconnec[ion, Cause No, 43566 (February 25,2009 Order).
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decide this issue, but supports the Commission s conclusion to
allow retail participation in DRP until a decision is ultimately
made. Further, IEU asserts that the bases AEP-Ohio cites for
support of its request for rehearing are inaccurate and/or
misleading (IEU Memo Contra at 10-11). IEU and OCC state
that AEP-Ohio has mi.scha.racterized the Indiana URC's ruling.
IEU contends that the Indiana URCs position is irrelevant as
Indiana operates under a cost-based raternaking regime unlike
Ohio (IEU Memo Contra at 11). Further, OCC cites and IEU
quotes the Indiana URC's order to state, in part: .

The initiation of the Commission s investigation in
this Carnse did not alter the Commissiori s existing
regulatory practice of requiring approval prior to
direct participation by a retail customer in an
[regional transmission organization demand response

program]. Nor did the Commission's investigation

prohibit Indiana end-use customers desiring to participate

in PJM's DRPs from filing a petition seeking approval

from the Commission. Instead, the Commission
commenced this investigation to determine whether,
and in what manner, the Commission's regulatory
procedure should be modified or streamlinad to address

requests by end-use customers based on the importance of

demand response and the increased interest in participation

in RTO DRPs. [Emphasis added.117

IEU and OCC note that of the five Indiana customers that
requested approval to participate in the RTO DRP, as of the
filing of the memoranda, three requests had been approved and
two were pending (IEU Memo Contra at 12, n.5; OCC Memo
Contra at 13). In other words, IEU concludes that there is in fact
no prohibition on customer participation in RTO DRP in
Indiana (IEU Memo Contra at 11-12).

(105) Integrys and OCC state that there is no evidence in the record to
support AEP-Ohio's clafms that continued participation in RTO
DRP will increase the Companies' compliance cost to meet its
PDR requirements under Section 4928.66, Revised Code
(Integrys Memo Contra at 8; OCC Memo Contra at 12). Integrys

17 Id, at 5.

000000143



08-917-EL-SSO, et al. -39-

explains that the statute does not require the use of in-state
demand response resources, prohibit participation in RTO DRP
or require the mercantile customer to integrate or commit their
DRPs to AEP-Ohio. Commitment is at the mercantile
customer's option. Further, Integrys interprets the
Commission's decision in the Duke Energy of Ohio ESP case to
affirm its interpretationis (Integrys Memo Contra at 5-6, 8; OCC
Memo Contra at 12). OCC also argues that there is no evidence
in the record to support the representation that customer
participation in DRP will not benefit AEP-Ohio's customers by
decreasing AEP-Ohio's load. OCC reasons, and Integrys agrees,
that DRP improve grid reliability and make markets more
efficient by avoiding the cost associated with new generation to
service load and, as such, the intervenors reason that DRP are a
benefit to all customers participating in the RTO's market (OCC
Memo Contra at 12; Integrys Memo Contra at 9). Integrys
rationalizes that customers participating in the PJM DRP under
AEP-Ohio Schedules GS-2, GS-3 and GS-4 pay demand charges
for firm capacity irrespective of whether the customer takes
service or service is curtailed (Integrys Memo Contra at 9). IEU
claims that AEP-Ohio's arguments implicitly concede that PJM's
DRP are more valuable to customers than the interruptible
service offered by CSP and OP, and IEU emphasizes that it is
the mercantile customer's choice to dedicate customer-sited
capabilities under SB 221. Also, IEU asseres that the Companies'
assertion that the Order will cause additional long-term
capacity costs for nonparticipating customers is misleading at
best. IEU explains that, should any additional long-term
capacity costs be incurred, it would not be the result of
customers participating in RTO DRP, but AEP-Ohio's
commitment to meet the generation resource adequacy
requirement of all retail suppliers within its I'JM zone for a
period of five years through PJM's fixed resource requirement
program (IEU Memo Contra at 12-13). Finally, OCC asks that
the Commission retain an SSO customer's option to participate
in a variety of competitive DRP as such is supported by the
goals of SB 221(OCC Memo Contra at 11).

i6 In the Matter of the Application of Duke Energy Ohio, Inc., for Approval of an Electric Security Plan, Case No,

08-920-Eir9SO, et aL, Opinion and Order at 35 (December 17, 2008).
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(106) Integrys and IEU assert that any failure of AEP-Ohio to comply
with the PDR requirements of Section 4928.66, Revised Code,
are not because of customer participation in PJM's DRP but the
lack of attractive programS offered by AEP-Ohio (Il^?U Memo
Contra at 13; Integrys Memo Contra. at 7). Further, Integrys
notes that the Companies' three interruptible service offerings
(Schedule IRP-D, ECS Rider and PCS Rider) have only 8 AEP-
Ohio customers (Integrys Memo Contra at 7). Further, Integrys
suggests that, if the Companies believe that the DRP are
affecting the Companies' PDR compliance plans, Section
4928.66(A)(2)(b), Revised Code, permits AEP-Ohio to request
that its PDR goals be revised (Integrys Memo Contra at 7-8).

(107) As to the Companies' alleged desire to emulate RTO DRP, OCC
argues that the Companies could have developed and filed DRP
that ntirrored PJM's programs as a part of their ESP application
(OCC Memo Contra at 12). For these reasons, IEU, Integrys,
and OCC request that the Commission deny AEP-Ohio's
application for rehearing as to the PJM DRI's.

(108) The Commission rejects AEP-Ohio's proposal to direct DRP
participants to withdraw from PJM programs at this time. The
registration deadline of May 1, 2009, has passed and we
consider this request to be moot. Furthermore, the Commission
is not convinced by AEP-Ohio's claims that an abrupt change in
the Commission's decision would not harm customers already
registered to participate in PJM's DRP, given that customers
may have entered into contractual arrangements, invested in
new equipment, and agreed to operational commitments in
reliance on the Coxnmissiori s Order. Thus, we affirm our
decision not to prohibit AEP-Ohio's SSO customers' from
participating in PJM's DRI' at this time and will reconsider our
decision in a subsequent proceeding. Finally, the Commission
notes that AEP-Ohio, IEU, Integrys nor OCC presented, in their
respective briefs or memoranda, quantification of record
evidence to address the Commissiori s primary concern with
this provision of the ESP. The Commission requires additional
information to consider the costs incurred by various customers
to balance the interest of AEP-Ohio customers participating in
FJM's DRP and the cost AEP-Ohio's other customers incur via
the Companies' retail rates. Moreover, none of the arguments
presented in the applications for rehearing or the memoranda
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contra sufficiently address this aspect of the PJM DRP and,
therefore, fail to persuade the Commission to reconsider its
decision regarding PJM DRP participation. In further
consideration of the need to balance the potential benefits to
PJM DRP participants and the costs to AEP-Ohio ratepayers, the
Commission clarifies that AEP-Ohio customers under
reasonable arrangements with AEP-Ohio, including, but not
limited to, EE/EDR, economic development arrangements,
unique arrangements, and other special tariff schedules that
offer service discounts from the applicable tariff rates, are
prohibited from also participating in PJM DRP, unless and until
the Commission decides otherwise in a subsequent proceeding.
The remaining issues in the applications for rehearing on PJM
DRP participation are denied,

C. Effective Date of the ESP

(109) OCC claims that the Commission erred by permitting AEP-Ohio
to apply their amended tariff schedules to services rendered
prior to the entry of the Conunission approving such schedules,
in violation of Sections 4905,22, 4905,32, and 4905.30, Revised
Code, and the Ohio and United States Constitutions (OCC App.

at 18-19, 24-25). OC.'C recognizes that the effective date of the
tariffs, as corrected by the Entry Nunc Pro Tunc issued on
March 30, 2009, was "not earlier than both the conunencement
of the Companies' April 2009 billing cycle and the date upon
which the final tariffs are filed with the Commission" (Id.).
However, OCC asserts that permittin.g the increased rates to be

effective on a "bills-rendered" basis, instead of a "services-

rendered" basis, authorizes increased rates prior to the approval
of the new rates, which includes charges for electric energy
already consumed. OCC opines that applying amended tariff

schedules to services rendered prior to the Commission s entry
that approves such schedules violates Sections 4905.22 and

4905.32, Revised Code (Id.).

(110) OCC also asserts that the Commission erred by establishing the
term of the ESP beginning January 1, 2009, which equates to the
Companies collecting retroactive rates for the period January
2009 through March 2009, in violation of Ohio law and case

precedent (Id. at 20-24).
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(111) OCC further alleges that the Order violates Section 4928.141(A),
Revised Code, which OCC interprets to require an electric
utility's rates in effect January 1, 2009, to continne if an SSO has
not been approved by the Commission. OCC argues that, to the
extent that, the Order replaced the rates in effect at January 1,
2009 without an approved SSO, it violates Section 4928.141(A),
Revised Code (Id. at 25-26).

(112) Similar arguments were raised by several other intervenors
(OMA App. at 3-4; OHA App. at 2-6; ICroger App, at 8-9).

(113) AEP-Ohio opposes the intervenors' claims regarding retroactive
ratemaking, stating that the various claims are without merit
and should be rejected (Cos. Memo Contra at 14-25). AEP-Ohio
explains that the Commissiori s Order, as clarified by the Entry
Nunc Pro Tunc, approved a modified ESP with a term
commencing January 1, 2009, and ending December 31, 2011 (Id.
at 14). AEP-Ohio filed compliance tariffs implementing the new
rates adopted in the ESP, commencing with the first billing cycle
of Apri12009, which included an offset of the revenues coIlected
hom customers during the interim period (Id.). The Companies
argue that Sections 4905.22 and 4905.32, Revised Code, require
public utilities to charge rates that are authorized by the
Commission, as reflected in approved tariffs at the time of the
billing, which AEP-Ohio properly did, and OCC's general
disagreement with adopting rate increases on a bills-rendered
basis is not an issue unique to this proceeding (Id. at 16).

(114) AEP-Ohio further responds that the Commission authorized a
three-year ESP with a term of January 1, 2009, through
December 31, 2011, and required that the revenues that were
collected during the interim period, pursuant to Case No. 08-
1302-EL-ATA, be offset by the new rates (Id. at 17). AEP-Ohio
states that the Commission did not establish retroactive rates
but, instead, used a prospective rate mechanism to implement
the full term of the ESP. The Companies also note that the
Conunission's decision did not provide for new rates during the
first quarter of 2009 and did not require the Companies to
backbiIl individual customers for service already provided and

paid for.
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(115) It has been a long standing Commission policy to approve the
effective date of tariffs on either a bills-rendered or services-
rendered basis depending on the specific facts of each case. As
noted by the Companies, [o]rdering rate increases effective on
a bills-rendered basis is a'widely used and established practice
in various types of rate cases" (Cos. Memo Contra at 16).

(116) We also agree with AEP-Ohio that our decision does not
constitute retroactive ratemaking in violation of Keco Industries,

Inc. v. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio St. 254
(Cos. Memo Contra at 18). During the interim period tfirst
quarter of 2009), the Commission approved rates pursuant to
Section 4928.141(A), Revised Code,19 and, subsequently,
through our Order in this proceeding, we authorized the
revenues collected during the intexim period to be offset against
the total allowable revenues that the Companies are authorized
to receive pursuant to their ESP, as modified by the
Conunission (Order at 64, corrected by Entry Nunc Pro Tunc at
2). The Comrrmission did not permit the Companies to go back

to January 1, 2009, and re-bill customers for the consumption
that they used during the first quarter of 2009 at the higher rate
established by our Order. Had our Order allowed the
Companies to re-bilt customers at the higher rate based on
actual consumption from January 1, 2009, through March 31,
2009, which it did not, we would agree that an order
authorizing such rebilliing would conatitute retroactive

ratemaking.

(117) As explained previously, our Order remains consistent with
Section 4928.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a
SSO established in accordance with Section 4928.142 or
4928.143, Revised Code (Order at 64, corrected by Entry Nunc
Pro Tune at 2). The Commission approved AEP-Ohio's three-
year ESP, with modifications, but did not allow AEP to collect
higher rates associated with that approved ESP until the first
billing cycle of April 2009. We clarified our intent to this effect

in our Entry Nunc Pro Tunc, pages 1- 2:

In re Cotumbus Sothern Power Co. and Ohio Power Co., Case No. 08-1302-EIrATA, Finding and Order at 2-3

(December 19, 2008) and Finding and Order at 2(February 25,2009).
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It was not the Commission.'s intent to allow the
Companies to re-bill customers at a higher rate for
their first quaiter usage. The new rates established
pursuant to the ESP were not to go into effect until
final review and approval by the Commission of the
Companies' compliance tariffs. Given that our order
was issued on March 18, 2009, and that the
Companies' existing tariffs approved by the
Commission were scheduled to expire no later than
the last billing cycle of March 2009, it was anticipated
that the new rates would not become effective until

the first billing cycle of April.

(118) We further addressed these issues in our entry issued on
March 30, 2009, when we denied the request for a stay
(March 30 Entry). In that March 30 Entry, we specifically stated
that we disagree with the characterization that our action
allowed AEP-Ohio to retroactively collect rates (March 30 Entry
at 3). In that same March 30 Entry, we also addressed the ulaim
that the Order violated Section 4928.141(A), Revised Code. We
explained that in our finding and order issued on December 19,
2008, in Case No, 08-1302-EL-ATA, the Commission established
rates for the interim period, stating that "the rates in effect on
July 31, 2008, would continue until an SSO is approved in
accordance with Section 4928.142 or 4928.143, Revised Code"
(March 30 Entry at 3). Moreover, we agree with AEP-Ohio's
understanding of the offset required by our Order (Cos. Memo
Contra at 22). The offset was an adjustment that the
Commission believed to be fair in calculating the incrementally
higher revenue authorized for 2009, in light of the timing of the
Commission s decision on the ESP and the need for an interim
plan. The Commission has considered all of the arguments
raised surrounding these issues several times in multiple
proceedings and has specifically addressed the arguments in its
previous decisions. The parties have raised nothing new for the
Commission's consideration. Accordingly, the Corcuivssion
finds that its Order does not constitute retroactive ratemaking,
and does not violate any statute or constitutional provision.
Therefore, we deny rehearing on all grounds associated with the

effective date of the new ESP rates.
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(119) Furthermore, the Commission finds that the Companies' should
file revised tariffs consistent with this entry, to be effective on a
date not earlier than both the commencement of the Companies'
August 2009 billing cycle, and the date upon which final tariffs
are filed with the Commission. In light of the timing of the
effective date of the new tariffs, the Commission finds that the
tariffs shall be effective for bills rendered on or after the
effective date, and contingent upon final review by the

Commission.

IV. SIGNIFICANTLY EXCESSIVE EARNINGS TEST (SEET)

(120) in the Order, the Commission concluded that the SEET would
be established within the framework of a workshop to develop
a common methodology for all Ohio electric utilities. The
Commission reasoned that, pursuant to Section 4928.143(F),
Revised Code, there is time to develop a common methodology
for all Ohio electric utilities because the SEET will not actually
be applied until 2010 for the year 2009, consistent with the
Commission's decision in the FirstEnergy ESP Case.20
I-3owever, the Commission recognized that AEP-Ohio required
certain in€ormation to evaluate the modified FSP. The
Commission noted that the Companies' earnings from off-
system sales would be excluded from fuel costs and, consistent
with that decision, also excluded off-system sales margins from

any SEET.

m

A. AEP-Ohio as a single-entity for SEET

(121) AEP-Ohio, in its thirteenth assignment of error, requests that
the Commission provide further clarification of the SEET and
the scope of the issues to be addressed at the SEET workshop.
AEP-Ohio requests that the SEET apply to CSP and OP as a
single entity because investments in the electric utilities are
made and their operations are conducted on a combined basis.
The Companies argue that the "single entity" approach was
supported by Staff (Staff Ex. 10 at 25). The Cornpanies also
argue that a common SEET methodology does not require an

In re Ohio Edison Company, The Cleaetand Etectric liluminaling Company, and the Toledo Edison Company,

Case No. 08-935-ELrSSo, Opinion and Order (December 19,2008).

000000150



08-917-EL-SSO, et al. -46-

identical SEET methodology for each Ohio electric utility (Cos.
App, at 40-41),

(122) While IEU does not take a position, at this time, on the merits of
AEP-Ohio's request, IEU argues that the clarification need not
be addressed as a part of the entry on rehearing and the issue is
more appropriately deferred to the workshop (IEU Memo at 15).
On the other hand, OCC opposes AEP-Ohio's request. OCC
proffers that despite Staff's belief that the consolidated
evaluation of the Companies' earnings for purposes of the SEET
would help mitigate "asymmetrical" risk, Staff was reluctant to
address the issue of whether such practice was permitted
pursuant to SB 221. OCC argues that combining CSP and OP
for SEET purposes is prohibited by the statute. OCC notes that
paragraphs (C) and (E) of Section 4928.143, Revised Code, each
refer to "the electric distribution utility" and that Section
4828.01(A)(6), Revised Code, defines electric distribution utility
as "an electric utility that supplies at least retail electric
distribution service." As such, OCC contends that the statute
clearly expresses the legislative intent and the statute must be
applied accordingly?t Thus, OCC reasons that the eanvngs of
CSP and OP cannot be combined for calculation of the SEET
pursuant to the statute (OCC Memo at 14-15).

(123) The Comm.ission concludes that consideration of whether CSP
and OP should be considered a single-entity, AEP-Ohio, for
purposes of the SEET is an issue more appropriately addressed
as a part of the SETT workshop.

B. OSS

(124) Kroger reasons that the Order is unreasonable and unlawful to
the extent that the Order excluded 055 margins from the SEET
and did not share OSS margins with customers as an offset to
FAC. Kroger claims that the Order does not explain why OSS
margins are excluded from the SEET (Kroger App. at 8).
Further, Kroger clarifies that its request as to OSS was in the
alternative. More precisely, Kroger requested that should the

21 Time Warner v. Pub, Udt. Comm. (1996), 75 Ohio St3d 229, 237, citing Proaident Bank v. Wood (1973), 36

Ohio St.2d 101.
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Commission exclude OSS margins as an offset to the FAC, then
the Coinmission should then include OSS margins in the SEET.
Kroger argues that the Order inappropriately allows AEP-Ohio
to retain all of the benefits of OSS margins and AEP-Ohio's
distinction between SB 221's focus on retail sales as opposed to
wholesale transactions is unsupported by legal authority and
contrary to Ohio law. Kroger reasons that AEP-Ohio's
generating assets, which produce electricity for OSS, are
included in the calculation of the Companies' common equity
and, therefore, OSS should be included in the SEET. Further,
according to Kroger, neither Section 4928.149(F), Revised Code,
nor any other provision of the Revised Code excludes OSS from
the calculation of the return on common equity, Thus, Kroger
requests that the Commission reconsider the Order to at least
share OSS margins with AEP-Ohio's customers (Kroger App. at

6-8).

(125) OCC argues that recognizing OSS profits and sharing the profits
between customers and the electric utility is consistent with the
Commission's decision in a prior CEI Rate Case?2 Further, OCC
asserts that the Commission has previously determined that
providing OSS revenue to jurisdictional customers can assist in
achieving the goal of providing reliable and safe service and is
consistent with the state policy set forth in Section 4928.02(A),
Revised Code.23 OCC argues that, although the law does not
explicitly require an allocation of OSS to customers, the law also
does not explicitly prohibit it. Thus, OCC reasons that the
Commission has failed to follow it own precedent24 (OCC App,
at 16-17). Further, OCC reasons that the order fails to offer any
justification for changing its position on this issue or to
demonstrate why its prior decisions were in error. For this
reason, OCC alleges that the Coim.nission's Order yields an
unreasonable and unlawful result as to the SEET (OCC App, at

18).

22 In the Matter of the Application of the Clereland Electric Itluminating Company for Authority to A7Wnd and to

increase Certain of it Filed Schedules Fixing Rates and Clurrges for Electric Service, Case No. 84188-EIrAIR,

Opinion and Order at 21 (March 7,1985).

23 In the Matter of the Application of the Cincinnati Gas & Electn'c Company for an Increase in its Rates for Gas

Service to All Jurisdictional Customers, Case No, 95-656-GA-AIR, Entry on Rehearing at 6-7 (February 12,

1997).
29 Cleveland Elec. Illuminating (1975), 42 Ohio St2d 403 at 431.
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(126) OEG and OMA argue that the exclusion of OSS creates a
fundamental asymmetry by comparing only part of the eatnings
of AEP-Ohio with the full earnings of the comparable
companies (OEG App. at 2-4; OMA App. at 4-5). OEG argues
that the "return on common equity that was earned" by the
Companies includes profits from OSS. OEG contends there is
no statutory basis for comparing only part of the earnings of
AEP-Ohio with basis full earnings of the comparable companies
and such a comparison distorts the analysis. As a key consumer
protection provision of SB 221, OEG asserts that failing to
include all of the Companies' earnings undermines the
intentions of and the plain meaning of the statue. OEG notes
that the record reveals that, during the term of the ESP,
projected OSS profits are $431 million for OP and $360 million
for CSP and ignoring such earnings misconstrues the statue and
fails to provide meaningful consumer protection as intended by
SB 221, On such basis, OEG and OMA argue that the SEET set
forth in the Order is unlawful (OEG App. at 2-4; OMA App. at

4-5).

(127) As interpreted by OCC, Section 4928.143(F), Revised Code,
requires the Commission to determine whether AEP-Ohio's ESP
results in excessive earnings and includes all provisions of the
ESP, including deferrals. OCC believes that elirninating
deferrals from the SEET is an unauthorized adjustment and
opines that the elimination of the deferrals is unlawful as it is
not authorized by the statue. OCC argues that eliminating
deferrals from the SEET will misstate the Companies' earnings,
distorting the match between expenses and revenues and
distorting the SEET. OCC asserts that the exclusion of the
deferrals unlawfully gives AEP-Ohio a margin and virtually
ensures that the Companies wilI not violate the SEET (OCC

App. at 67-68).

(128) OEG agrees with the Commission s decision to exclude
deferrals and the related expenses from the SEET so that
deferrals are matched with revenues when revenues are
received by the Companies. However, OEG seeks clarification
of the Order to the extent that the Companies' annual earnings
for purposes of the SEET will exclude all deferral of expenses
and, once recovery of the deferral actually begins, all
amortization expenses associated with amounts previously
deferred (OEG App. at 4-6).
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(129) We grant the intervenors' requests to reconsider the exclusion
of OSS margins from the SEET calculation. We have decided
that like our consideration of whether to treat AEP-Ohio as a
single-entity for purposes of the SEET, OSS is an issue more
appropriately addressed in the SEET workshop. Similarly, the
Cornmission concludes that to further explore the issues of
deferrals and related expenses, in regards to the SEET, we will
also address these components of the SEET as part of the

workshop.

V. MARKET-RATE OFFER (MRO) v. ESP

(130) AEP-Ohio argues that the Order is unlawful and unreasonable
because Section 4928.143(C)(1), Revised Code, does not permit
the Commission to modify the ESP if the proposed ESP is more
favorable than the MRO (Cos. App, at. 4-5). OCC disagrees and
states that the Commission properly applied the statutory test
when it compared the modified ESP to the results that would
otherwise apply under a MRO (OCC Memo Contra at 9).
Similarly, Kroger, OPAE, IEU, and OEG assert that the
Commission properly exercised its statutory authority to
modify the proposed ESP to make it more favorable than the
expected results of a MRO (Kroger Memo Contra at 4; OPAE
Memo Contra at 4-5; IBU Memo Contra at 7; OEG Memo Contra

at 3).

(131) We agree with the intervenors. The statute contemplates
modification of a proposed ESP by the Commission, and then a
comparison of the modified ESP, as approved, to the results that
would otherwise apply under a MRO. As explained in our
Order, our statutory authority is not limited to an after-the-fact
determination, but rather, includes the authority to make
modifications to a proposed ESP that are supported by the
record. Therefore, AEP-Ohio's rehearing request is denied on

this ground.

(132) IEU argues that the costs associated with the POLR obligation
should not be included in the MRO portion of the ESP versus
MRO comparison (IEU App, at 43-44). IEU contends that the
Commission lacks the authority to approve a POLR charge in a
Section 4928.142, Revised Code, proceeding (Id. at 44).
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(133) The Companies interpret IEU's argument as an erroneous belief
that the Companies' POLR obligation terminates in the MRO
context (Cos, Memo Contra at 13). AEP-Ohio contends that its
risk associated with the POLR obligation under SB 221
continues regarding the non-market portion of the MRO, and
that it is unrealistic to evaluate the cost of an MRO without
including the POLR obligation (Id.).

(134) IEU also appears to be requesting rehearing claiming that the
Order does not provide adequate justification or offer even the
"slightest clue" for its decision as required by Section 4903.09,
Revised Code (IEU App. at 22-26). However, IEU then argues
that the market price that the Commission used in its
comparison is too high and that, since testimony was filed in the
proceeding, market prices have declined. IEU is suggesting that
the Commission do on rehearing exactly what it criticizes the
Commission's Order for doing, which is base its opinion on
information and data that is not in the record of the proceeding.
AEP-Ohio objects to IEU's approach of using extra-record
information to state that the Commissiori s analysis was flawed
(Cos. Memo Contra at 12).

(135) There was no need for IEU to search for clues in the
workpapers. The Commission weighed the evidence in the
record and adopted Staff's estimated market prices, as well as
Staff's methodology, in the Order, At page 72, the Commission
stated its basis: "Based upon our opi2ii.on and order and using

StafJ`witness Hess' methodotogy of the quantification of the ESP v.
MRO comparison ..." (emphasis added). Prior to explicitly
stating which quantification analysis that it used, the
Commission explained that Staff witness Hess' methodology
included the utilization of Staff witness Johnsori s estimated
market rates to demonstrate that the ESP is more favorable in
the aggregate as compared to the expected results of an MRO
(Order at 70). The Order also explained that the Companies
calculated the estimated market prices to be $88.15 per MWH
for CSP and $85.32 per MWH for OP. OCC provided testimony
of estimated market prices of $73.94 per MWH and $71.07 per
MWH for CSP and OP, respectively (OCC Ex. 10 at 15-24), while
Staff offered testimony of estimated market prices of $74.71 per
MWH and $73.59 per MWH for CSP and OP, respectively,
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which were then utilized by Staff in an MRO v. ESP comparison
(Staff Ex. 1-A, Revised Exhibit JEH-1). Utilizing their respective
estimated market prices, both OCEA (which includes OCC) and
Staff concluded that the ESP, If modified, was more favorable in
the aggregate than an MRO (see Order at 70-71). Based on the
record before it, it was reasonable for the Commission to adopt
Staff's estimated market rates and Staff's methodology to
quantify the ESP v. MRO comparison. IEU's argument to the
contrary lacks merit and, thus, is rejected.

(136) With regard to the MRO versus ESP comparison, our analysis
did not end with the rehearing requests. Upon review of the
record in this case and all arguments raised on rehearing, the
Commission does in fact find that the ESP, including deferrals
and future recovery of deferrals, as modified by the Order and
as further modified by this entry, is more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

(137) The Commission notes that, with this entry, it is further
modifying AEP-Ohio's ESP to reduce the rate impacts on
customers. The Commission believes that the modifications
made in this entry increase the value of the Companies' ESP.
Nonetheless, even if we do not include the POLR obligation in
the calculation of the MRO versus ESP comparison, the
Commission finds that the ESP is still more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

VI. SECTION 4903.09, REVISED CODE

(138) [EU generally argues that the Cozninission's decision fails to
comply with the requirements of Section 4903.09, Revised Code,
to sufficiently set forth the reasons prompting the Commission's
decision based upon the findings of fact in regards to carrying

costs, FAC, the rate increase limitation, POLR, the transfer of
generation assets, gridSlvIART and other distribution rate
increases, and the comparison of the ESP to the MRO (IEU App.

at 4-26).
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(139) Sixnilarly, OCC argued that the Commission failed to meet the
sufficiency requirements of Section 4903.09, Revised Code,
when it denied OCC's motion for stay in its March 30, 2009,
Entry Nunc Pro Tunc, and failed to make the Companies'
collection of rates subject to refund, and when it approved the
BSRP rider (OCC App. at 27-29, 55-57).

(140) AEP disagrees, stating that the Commission explained the bases
for its determination of the issues raised in this proceeding in a
manner that satisfies Section 4903.09, Revised Code, as well as
Supreme Court precedent (AEP Memo Contra at 8-10).

(141) As discussed more fully in the individual sections dealing with
each subject matter, the Commission finds that it fully and
adequately set forth its decisions in its Order, consistent with
Section 4903.09, Revised Code, and long standing precedent.

See Industrial Energy Users-Ohio v. Pub. Util. Comm. (2008), 117
Ohio St.3d 486, 493, 2008 Ohio 990; MCI Telecom. Corp, v. Pub.

Util. Comm. (1987), 32 Ohio St.3d 306, 513 N.E.2d 337; Tongren v.

Pub. Util. Com. (1999), 85 Ohio St.3d 87,1999 Ohio 206.

It is, therefore,

ORDERED, That the applications for rehearing be granted, in part, and denied, in

part, as set forth herein. It is, further,

ORDEICD, That the Companies file, for Commission review and approval, their
revised tariffs consistent with this entry. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties and

other interested persons of record.

THE PUBLI55^TILITIES COMMJSSION OF OHIO

Alan R. Schriber, Chairman

Valerie A

KWB/GNS:ct

Entered in the Journal

,0L 2 3 2009.

Rene6 J. Jenkins
Secretary

Ronda Hartman Fergus

-'-doCaAAt"-

Cheryl L. Roberto
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THE PUBLIC UTILTITES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of
an Electric Security Plan; an Amendment to
its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

In the Matter of the Application of Ohio
Power Company for Approval of its Electric
Security Plan; and an Amendment to its
Corporate Separation Plan.

Case No. 08-918-EL-SSO

CCNCURRING OPINION OF COMMISSIONER CHERYL L. ROBERTO

It is the Commission s responsibility to promote the policy of this state to "ensure
the availability to consumers of ... reasonably priced retail electric service." R.C.
4928.02(A). We are mandated to approve or modify and approve an electric security
plan (ESP) when we find that the plan or modified plan, including its pricing and all
other terms and conditions, including any deferrals and fn.ture recovery of deferrals, is
more favorable in the aggregate as compared to the expected results that would
otherwise apply under R.C. 4928.142. R.C. 4928.143(C)(1).

While an ESP may include components described in R.C. 4928.143(B)(2), nothing
in S.B. 221 requires that it be built on a component by component basis. In fact, given
that the ESP is not cost based, focusing on any component in which a cost increase is
expected or demonstrated obscures the failure to conduct the corollary examination of
components of the base rate in which savings have occurred or in which revenue has
increased. Thus, we are practically Iimited in our examination of an ESP or modified
ESP to the aggregate impact.

While I concur that the modified ESP is more favorable in the aggregate than
what would be expected under an MRO, I do not agree with the underlying policy
decisions expressed in paragraphs 18, 38, and 76 of the order and write separately to
highlight that, while I do not agree as to these policy decisions. I do concur in the result.
As to the FAC baseline, in a cost-based matter it would be unacceptable to sacrifice
accuracy when, alternatively, the. Commission could order the record to be reopened for
the sole purpose of receiving updated testimony as is appropriate for information that
could not have been known at the time of the hearing pursuant to Rule 4901-1-34 of the
Ohio Administrative Code, or order that the baseline be trued-up to account for actual
2008 fuel costs during annual reconciliation, Further, I specificaily do not agree that R.C.
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4928.143(B)(2) contemplates recovery for pre-January 1, 2009 environmental
expenditures or that carrying costs for environmental expenditures should be accrued
at the weighted average cost of capital when there has been no finding that the debt has
been prudently incurred taking into account the availability of pollution control funds,
Nor can I find, as to the incremental increase in the provider of last resort cost, that the
Black Scholes model is an appropriate tool to determine an appropriate POLR charge,
or that an increased risk of migration exists which requires an incremental increase in
POLR, as a POLR component was already included within the Companies' existing

base rates.

The ultimate result of these policy decisions, however, is to increase the
Companies' authorized revenue which, when combined with revenue realized from
other components of the ESP, results in a particular price for retail electric service. It is
this price, together with all the terms and conditions of the modified ESP, that must be
more favorable in the aggregate than the results otherwise to be expected pursuant to

R.C. 4928.142 in order for the modified ESP to be approved.

Evaluating the "expected" results that would otherwise apply under R.C.
4928.142 when compared to this price is of necessity speculative. The calculation must
include a projected market cost. Within the existing record, I concur that the projected
market cost has been appxopriately defined.' I do, however, find that, as argued by IEU
and as summarized in paragraph 132, such a calculation may not properly include an
incremental POLR increase. However, as stated in paragraph 137, even when
correcting for this error by eliminating the incremental POLR increase from the MRO
cost, I specifically concur that the modified ESP is still more favorable in the aggregate

as compared to the expected results of an MRO.

Cherylj< Roberto, Commissioner

I Given the significantly different economic conditions which existed between the time of the record
testimony and the time at which the Commission considered this matter (both as to the otiginal entry
and upon rehearing), I would, however, have supported reopening the record for the limited purpose

of refreshing the market p.rice projections as this information was not avaiiabie at the time of the

hearing.
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The Commission, considering the above-entitled applications and the record in

these proceedings, hereby issues its opurion and order in this matber.
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OPINION:

I. HISTORY OF PROCEEDINGS

On July 31, 2008, CoIumbus Southern Power Company (C5P) and Ohio Power

Company (OP) (jointly, AEP-Ohio or the Companies) filed an application for a standard

service offer (SSO) pursuant to Section 4928.141, Revised Code. The application is for an

electric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a teclutical conference and the
evidentiary hearing. A technical conference was held regarding AEP-Ohio s application
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the

evidentiary hearirig comrnenced on November 17, 2008, and concluded on December 10,

2008 . The Commissian also scheduled five local public hearings throughout the

Companies' service area.

The following parties were granted intervention by entries dated September 19,

2008, and October 29, 2008: Ohio Energy Group (OEG); the Office of the Ohio Consumers

Counsel (OCC); Kroger Company (Kroger); Ohio Environmental Council (OEC);

Industrial Energy Users-Ohio (IEU); Ohio Partners for Affordable Energy (OPAE);

Appalachian People's Action Coalition (APAC); Ohio Hospital Association (OHA);

Constellation NewEnergy, Inc. and ConsteIlation Energy Commodities Group, Inc.
(Constellation); Dominion Retail, Inc, (Dominion); Natural Resources Defense Council

(NRDC); Sierra Club - Ohio Chapter (5ierra); National Energy Marketers Association

(NEMA); Irttegrys Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct

Energy); Ohio Manufacturers Association (OMA); Ohio Farm Bureau Federation (OFBF);

American Wind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Ohio Association of School Business Officials, Ohio School Boards Association,

and Buckeye Association of School Administrators (collectively, Schools); Ormet Primary

Aluminum Corporation (Ormet); Consumer Powerline; Morgan Stanley Capital Group
Inc.; Wal-Mart Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Ine.; and the Association of Independent

Colleges and Universities of Ohio.

At the hearing, AEP-Ohio offered the testimony of 11 witnesses in support of the
Companies' application, 22 witnesses testified on behalf of various intervenors, and 10
witnesses testified on behalf of Staff. At the local public hearings held in this matter',124
witnesses testified. Briefs were filed on December 30, 2008, and reply briefs were filed on

January 14, 2009.
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A. Summary of the Local Pubtic Hearines

Five local public hearings were held in order to allow CSP's and OP's customers
the opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Marietta, Canton, Lima, and Colurnbus.
Additionally, an aftemoon hearing was held in Columbus. At those hearings, public
testimony was heard from 21 customers in Marietta, 21 customers in Canton, 17
customers in Lima, 25 customers at the afternoon hearing in Columbus and 40 customers
at the evening hearing in Columbus. In addition to the public testimony, numerous
letters were filed in the docket by customers stating coneern about the applications.

The principal concern expressed by custvmers, both at the public hearings and in
letters, was over the increases in customer rates that would result from the approval of
the ESP applications. Witnesses stated that any increase in rates would negatively impact
low-income customers, the elderly, and those on fixed incomes. Custamers cited the
recent downturn in the economy as the primary source of their apprehension. It was
noted by many at the hearings that customers are also facing increases in other utility
charges, gasoline, food, and medical expenses and that the proposed increases would
cause undue hardship. On the other hand, some witnesses at the public hearings and in
the letters filed in the docket acknowledged AEP-Ohio as a good corporate partner in

their respective communities.

B. Procedural Matters

1. Motion to Strilce

On January 7, 2009, AEP-Ohio filed a motion to strike a section of the brief jointly

filed by OCC and Sierra (collectively, OCEA). More specificaAy, AEP-Ohio filed to strike

the sentence starting on line 2 of page 63 [ In fact,"] through the first two lines of page 64,

including footnotes 244 to 248. AEP-Ohio argues that the above-cited portion of OCEA's

brief, regarding the deferral of fuel expenses and the carrying charges and the tax effect

thereof, relies upon testimony offered by OCC witness Effron in the FirstEnergy

Distribution Case.1 AEP-Ohio notes that Mr. EHron was not a witness in this l±SP
proceeding and, therefore, was not available for the Companies, or any other party, to

cross-exauiine. Accordingly, the Companies argue that consideration of Mr. Effron's
testimony in this matter would be a denial of the Companies due process rights, and

request that the specified portion of OCEA's brief be stricken. On January 14, 2009, OCC

filed a memorandum contra the rnotion to strike. OCC agreed to withdraw the second

and third sentences on page 63, the quoted testimony of W. Effron on page 63, and

footnotes 244 to 248 on pages 63 and 64. However, VCC contends that AEP-Ohio s

In re Ohio Edison Cvmpany, The Cleflelend Eleciric Iliuminafing Company, and Toiedo Edison Compmty. Case

No. 07-551-EIrAIIL et aL (FirstEnelgy Bistri>nution Case).
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m.ofion is overly broad and the remaining portion of the brief that AEP-Ohio seeks to
strike is appropriate legal argument regarding deferrals on a net-of-tax basis and,
therefore, should remain. AEP-Ohio filed a reply on January 16, 2009. AEP-Ohio first
notes that because the memorandum contra was filed by OCC only and Sierra did not
respond to the mo9.on, it is not clear whether Sierra is also willing to withdraw the
portions of the brief listed in the memorandum contra. AEP-Ohio also argues that the
rPma9n9ng portion of this particular argument in OCEA"s brief should be stricken with the
removal of the footnotes. With this removal, AEP-Ohio then argues that there is no
longer any support in the brief for such arguments. By letter docketed January 22, 2009,
Sierra confirmed that it joins OCC in OCC's withdrawal of the Iimited portions of the
OCEA brief as stated by OCC in its January 14, 2009, reply.

The Commission grants, in part, and denies, in part, AEP-0hio's motion to strike
OCEA's brief. The Commission agrees with AEP-Ohio and OCC that the use of
Mr. Effron's testimony filed in the FirstEnergy Distribution Case in this proceeding was
inappropriate and, therefore, we accept OCC's and Sierra's withdrawal of that portion of
their brief. As for the reTnaining portion of OCEA's brief that AEP-Ohio has requested to
be stricken, we agree with OCC that the language that discasses the calculation of
deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationalized why the issue should be decided in OCEA's favor. Moreover,
we can surmise that if OCEA had recognized its error in the drafting stage of the brief,
that OCEA would have drafted similar legal argaments without referencing Mr. Effron s
testimony. Accordingly, we will only strike the portions of OCEA's brief that OCC and
Sierra have agreed to withdraw.

2. Motion for AEP-Ohio to Cease and Desist

On February 25, 2009, Integrys filed a motion with the Commission requesting that
the Commission direct AEP-Ohio to cease and desist the Companies' refusal to process
S50 retail customer applications ta enroll in the Interruptible Load for Reliability (II.R)
Program of PJM Interconnection, LLC (PJM). Integrys also filed a request for an
expedited ruling; however, Integrys represented that cnunsel for AEP-Ohio objected to
the expedited ruling request. Integrys is a registered curtailme.nt service provider with
PJM and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail customer participation in PJM demand respa.nse
programs was raised in the Companies' fiSP application and has not yet been decided by
the Cornniission. For this reason, Integrys contends that AEP-Ohio lacks the authority to
refuse to process the ILR applications and the denial of the appl{cation violates the
Companies' tariffs. Two other curtailment service providers in the AP1'-Ohio service
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territory, Constellation and KOREnergy, Ltd., filed memoranda in support of Integrys`

motion.2

On March 2, 2009, AEP-Ohio filed a memorandum contra the motion to cease and
desist. AEP-Ohio affirms the arguments made in this proceeding to prohibit retail
customers from participating in PJM's demand response programs. Further, AII'-Ohio
argues, among other things, that despite the claims of Integrys andConsteIlation, AEP-
Ohio is providing, in a timely rrtarmer, the load data required for customer enrollmeat in
the PJM ILR program, informs the customer that AEP-Ohio is not consenting to the
customer's participation in the program, and discloses that the matter is currently
pending before the Commission

On March 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist. The movants state that despite AEP-Ohio's
assertions that the applicants were not eligible to participate in PJM's demand response
programs, PJM rejected AEP-Ohio s opposition to the ILR applications and processed the
TLR applications. Integrys and Constellation further state that, except for two pending
applications, all their customers in the AEP-Ohio service territory have been certified for
participation in the PJM prograns.

As the parties acknowledge, this matter was presented for the Com*++imon's
consideration as part of the ESP application. The Cornmission, therefore, specifically
addresses and discusses the issues raised concerning SSO retail customer participation in
PJM demand response programs at Section VLC bf this opinion and order. Accordingly,
we grant Integrys' and Constellation's request to withdraw their motion to cease and
desist.

II. DISCUSSION

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of esisuring access to
adequate, reliable, and reasonably priced electric service in the con.text of significant
economic and environmental chaIlenges. In reviewing AEP-Ohio's application, the
Commission is cognizant of the challenges facing Ohioans and the electric industry and
will be guided by the policies of the state as estabiished by the General Assembly in
Section 4928.02, Revised Code, which was amended by Senate Bill 221(SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter a19a, to:

Z KOREnergy, Ltd., has not f@ed to mtervene in this proceeding and, H+erefore, its memoranda in support
will not 6e considered.
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(1)

(2)

(3)

(4)

(5)

Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service.

Ensure the availability of unbundled and comparable retail
electric service,

-s0-

Ensure diversity of electric supplies and suppliers.

Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not Iimited to, demand-side management (DSM), time-
differentiated pricing, and impiementation of advanced
metering infrastructure (P,MI).

Bncourage cost-effective and efficient access to informa.tion
regarding the operation of the transmission and distribution
systeme in order to promote both effective castomer choice
and the development of performance standards and targets for
service quality.

(6) Ensnre effective retail competition by avoid'vng
anticompetitive subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technolagies that can
adapt to potential enviror¢nental mandates.

(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations including, but not Iimited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

In addition, SB 221 amended Section 4928,14, Revised Code, which now provides
that on January 1, 2009, electric utilities must provide consumers with an SSO, consisting
of either a market rate offer (MRO) or an ESP. The 930 is to serve as the electric utility's
default SSO. The law provides that elec'tric utilities may apply simultaneously for both an
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MRO and an ESP; however, at a minimum, the first 9S0 appfication must include an
application for an ESP. Section 4928.141, Revised Code, specifically provides that an SSO
shall exclude any previously authorized atlowances for transition costs, with such
exclusion being effective on and after the date that the allowance is scheduled to end
under the electric utility's rate plan. In the event an SSO is not authorized by January 1,
2009, Section 4928.141, Revised Code, provides that the current rate plan of an electric
utility shall continue until an SSO is authorized under either Section 4928.142 or 4928.143,

Revised Code.

AEP-Ohio's application in this proceeding proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certified territory.

Section 4928,143, Revised Code, sets out the requirements for an EBP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Seciion 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding

economic development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, includ'ang its pricing and all other ternts and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code. In addition, the Commission must reject an ESP that contains a surcharge
for CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or made available to those that bear the

surcharge.

The Commission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price established under Section 4928.141, 4928.142, or
4928.143, Revised Code, including carrying charges. lf the Comntission does provide for
a phase-ir4 it must also provide for the creation of regulatory assets by autharizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that
amounk, and shall authorize the deferral's collection through an unavoidable surcharge.
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By finding and order issued September 17, 2008, in Case No. 08-777-BLARD (S.50
Rules Case), the Commission adopted new rules conceniing SSO, carporate separation,
and reasonable arrangements for electric utilities pursuant to Secti.ons 4928.06, 4928.14,
4928.17, and 4905.31, Revised Code. The rules adopted in the SSO Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State Policy - Section 4928.02 Revised Code

AEP-Ohio submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not impose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy all of the policies of the state.
According to the Companies, "[t]he public interest is served if the ESP is more favorable
in the aggregate than the expected results of an MRO" (Cos. Br. at 15).

OHA asserts that the Commis.cion "must view the 'more favorable in the
aggregate standard through the lens of the overriding 'public interest,"' and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAE jAPAC seenis to state that the ESP must be more favorable in the aggregate and
comply with the state poI3cy, but also recognizes that state policies are to be used to guide
the Commission in its approval of an FSP (OPAEjAPAC Br. at 3). OEG agrees that the
policy objectives are required to be met prior to the approval of an ESP (OEG Br. at 1).
The Commercial Group submits that costs must be properly allocated to ensure that the
policies of the state are met, to improve price signals, and to ensure effective retail

competition (Commerci.al Group Br. at 5).

In its reply brief, AEP-Ohio maintains that its proposed ESP is coatisistent with the
policy of the state as delineated in Sections 4928.02(A) through (N), Revised Code, and is
"worthy of approval, without modification" (Cos. Reply Br. a 7). According to the
Comparnies, the E5P advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some interveT.ors
regarding the impact of AEP-Ohio's ESP on the difficult economic conditions would have
the Commission ignore the statutory standard for approving an ESP and, instead,
establish rates based on the current economic conditions (Cos. Reply Br. at 7). While the
Companies believe that aspects of the proposed ESP address these concerns (e.g., fuel
deferrals), they argue that their SSO must be established in accordance with applicable

ESP statutory provisions (Id.).

As explained above, and previously in our opinion and order issued in the
FirstEnergy ESP proceeding,3 the Commission believes that the state policy codified by
the General Assembly in Chapter 4928, Revised Code, sets forth important objeetives,

3 in re Ohio Edison Company, 77re Qeveland ElecMc Zllumiaateng Cornpmxf artd the Toleda Edisan Company,

Case No, 08-935-EIrSSO, Qpinion and Order at 12 (Decembe' 19, 7A0S) (FirstEnergy ESPCave)•
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which the Comrnission must keep in mind when considering all cases filed pursuant to
that chapter of the code. As noted in the FirstEnergy E5I' case, in determining whsther
the F5P meets the require.ments of Section 4928.143, Revised Code, we take into
consideration the policy provisions of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementation of Section 4928.143, Revised Code.
Accordingly, we agree with AEP-Ohio and will use these policies as a guide in our
decision-making in this case, just as we did in the FirstEnergy F.SP Case (Cos. Reply Br. at
6).4 The Commission has reviewed the ESP proposal. presented by AEP-Ohio, as well as
the issues raised by the various intervenors, and we believe that, with the modifications

set forth herein, we have appropriately reached a conclusion advancing the public's

interest.

C. Apnlication Overview

In their application, the Companies are requesting authority to establish an 5S0 in
the form of an ESP pursuant to the provisions of Sections 4928,141 and 4928.143, Revised
Code. The proposed ESP is to be effective for a three-year period commencing January 1,
2009. According to the Companies, pursuant to the proposed ESP, the overall, estimated
increases in total customer rates, including generation, transmission, and distribution,
would be an average of 13.41 percent for C5P and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and OP (Cos. Ex. 1, Exhibit DMR-1). The
Companies also propose a 15 percent cap per year on the total allowable inereases for
each customer rate schedule should the actual costs be higher than expected, excluding
transmission costs and costs associated with new government mandates (Cos. App. at 6),

III. GENERATION

A. Fuel Adinstment Clause (FAQ

The Companies contend that Section 4928.143(B)(2)(a), Revised Code, authorizes
the implementation of a FAC mechanism to recover prudently incurred costs associated
with fuel, including consumables related to environnaental compliance, purchased power
costs, emission allowances, and costs associated with carbon-based taxes and other
carbon-related regulations (Cos. Ex. 7 at 4-4

4 Some intervenors recognize that the state policy objecfive must be used as a guide tu implement the ESP
provision (S•EU Br. at lg: OPAE/APAC Br. at 3).
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1. FAC Costs

The Companies proposed to indude in the FAC mechanism types of costs
recovered through the electric fuel component (EFC) previously used in Ohio5 (Cos. Ex. 7
at 34). In addition to those types of costs, the Companies stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mechanism
that authorizes the inclusion of all prudently incurred fuel, purchased power, and
environmental components (Id. at 4). Companies witness Nelson itemized and described
the accounts that the Companies proposed to include in their FAC mechanism (id. at 5-7).

Staff, OCC, and Sierra support the FAC mechanism that will be updated and
reconciled quarterly (Staff. Ex. 8 at 3-4; OCEA. Br. at 47-48, 67-65; OCC Ex.11 at 4-5, 31-40).
Specifically, Staff witness Strom testified that the costs proposed to be recovered through
the FAC mechanism are appropriate and recovery of those costs through a FAC
mechanism is logical (Staff Ex. 8 at 3). OCC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a PAC mechAnisr, to
automatically recover certain prudently incurred costs (OCEA Br. at 47), and OCC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (OCC Ex. 11 at 18-20). Additionally, Staff recom¢nended
that annual reviews of the prudency and appropriateness of the accounting of FAC costs
be conducted (Staff Ex. 8 at 3-4), and OCC recommended that an interest charge be paid
to customers on any over-recovered fuel costs in a quarterly period until the subsequent
reconciliation occurs, similar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect6 (OCC Ex. 11 at 4). Kroger and IEU,
however, seem to state that a FAC mechanism cannot be established until a cost-of-service
or earnings test is completed (Kroger Br, at 9-10; ffiU Br. at 12-15). IEU also questioned
the appropriate term of the proposed FAC mechanism (TEU Br. at 13; Tr. Vol. I7( at 143-

146).

The Commission believes that the establishment of a FAC mechanism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently iincurred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission ailowances, and costs
associated with carbon-based taxes and other carbon-related xegulations. Given that the
FAC mechanism is authorized pursuant to the ESP provision of SB 221, we will limit our
authorization, at this time, to the term of the ESP.

5

6

See Sections 4905.01(G), 4905.66 tiuough 4905.69, and 4909.159, Revised Code (repeaied January 1,
2001); Chapter 4901:1-11, Ohio Administrative Code (O.A.C.) (rescinded November 27, 2003).
In AEP's Brief, the Companies ctarified tt,at they did not propose to collect a carrynag charge on any
FAC under-recovery in one quarterly period until a reconciliation in the subsequent period occurred.
The only carrying charge that they proposed was on the FAC deferrats that would not be collec6ed nntlt

2012-2018 (Cos. Br. at 27).
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With regard to interest charges assessed on any over- or under-recoveries for FAC
costs within the quarterly period untII the subsequent reconciliation occurs, we agree with
OCC witness Medine that symmetry should exist if interest chargea were asse<ssed on any
under-recoveries (Tr. Vol. VI at 210). However, we do not conclude that arny interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as OCC witness Medine suggests (Id. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which wiu establish the new charge for the
subsequent quarter. These quarterly adrustments combined with the annual review
proposed by Staff to review the appropriateness of the accounting of the FAC costs and
the prudency of decisions made are sufficient to control the over- or under-recoveries that
may occur within a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual prudency and
accounting review reconunended by Staff, is reasonable and should be approved and

implemented as set foith herein.

(a) Market Purchases

As part of the FAC costs, the Companies proposed to purchase incremental power
on a "slice of the system basis" equal to 5 percent of each company's load in 2009,
10 percent in 2010, and 15 percent in 2011 (Cos. Ex. 2-A at21). The Companies argue that
while these purchases wiIl be included in the FAC mechanism, as the appropriate
recovery mechanism for these costs, the purchases are permitted as a discretionary
component of an ESP filing authorized by Section 4928.143(B)(2), Revised Code, which
states: "The plan may provide for or include, without limitatim any of the following:"
(emphasis added) (Cos. Br. at 37). To support its proposal, AEP-Ohio states that the
purchases reflect the continued transition to market rates and represent an appropriate
recognition of the Companies' incorporation of the loads of Ormet Primary Aluminum
Company (Ormet) and the certified territory formerly served by Monongahela Power
Company (MonPower) (Cos. Ex. 2-A at 21-22). The Companies farther assert that, during
the ESP, they should be able to continue to recover a market-based generation price for
seiving these loads, as was previously authorized by the Commission during the RSP

per.iod.

Staff supported market purchases sufficient to meet the additional load
responsibilities that the Companies assumed for the addition of the former MonPower
customers and Ormet to the Companies' system, which equals approximately 7.5 percent
of the Companies' total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incremental
power purchases equal, on average, 5 percent of each company's load in 2009, 7.5 percent

in 2010, and 10 percent in 2011(Id.).
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The Companies responded to Staff's reduction in the amount of market purchases
by adding that the Companies also intended to utilize their proposed levels of market
purchases to encourage economic development (Cos. Ex. 2-E at'7).

Various parties oppose the inclusion of incremental "slice of the system" power
purchases in AEP-Ohio's ESP. OEG witness Kollen testified that the Commission should
reject this provision of AEP-Ohio's ESP because the Companies have not demonstrated a
need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not prndent because they will uneconondcally displace lower cost
Company owned generation and cost-based purchased power that is available to meet
their loads" (OEG Ex. 3 at 3, 9-10). IEU witness Bowser agrees that this portion of the ESP
should be rejected (IEU Ex.10 at 9). .Kroger witness Higgins also concurs, stating: °The
only apparent purpose of these slice-of-system purchases is to serve as a device for
increasing prices charged to customers" (ICroger Ex. 1 at 9). OCEA concurs with the
testimony offered by these interven,or witnesses (OCEA Br. at 53-55). Intervenors also
question this provision in light of the AEP Interconnection Agreement (OEG Ex. 3 at 10-

14; OCEA Br. at 54-55).

Given that AEP-Ohio has explicitly stated that the purchased power is not a
prerequisite for adequatety serving the additional load requirements assumed by AEP-
Oh4o when adding Ormet and the MonPower customers to its system (Cos. Ex. 2-8 at 7),
the Commission finds that Staff's rationale for the support of proposal as the
recommendation for a reduction in the amount of purchased power proposed equal
additional load, fails. We struggle, along with the other parties, to find a rational bas3s to
approve such a proposal in the absence of need. The ComTnission notes that while we
appreciate AEP-Ohio's willingness and cooperation with regard to the inclusion of Ormet
and MonPower customers into its system, we believe that the Coanpan4es have been able
to prepare and plan for the additions to its system under the current regulatory scheme
and have been compensated during the transitional period. As for the reliance on the
market purchases to promote economic development, the Commission believes that this
goal can be more appropriately achieved through other means as outlined in this opuuon
and order, the Commission s recently adopted rules, and SB 221. Accordingly, we find
that AEP-Ohio's ESP shall be modified to exclude tYds provision.

,ystemSales (OSSI(b) Off:S

Kroger and OEG contend that FAC costs must be offset by a credit o^ ^
margins, stating that other Jurisdictions governing other operating companies
Corporation require such an OSS offset to revenue requirements (Kroger Br. at 11-12;
Kroger Ex.1 at 3, 9,10; OEG Br, at 10; OEG Ex. 3 at 14-15,16-17). Kroger argues that it is
incongruent to allow a rate increase based on certain costs without examining AEP-Ohio's
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net costs to determine that AEP-OMo's costs have actually increased (Kroger Br. at 11-12).
OEG notes that the Companies' profits for 2007 from off-system sales were $146.7 million
for OP and $124.1 million for CSI' (OEG Ex. 3 at 14). OEG reasons that because the cost of

the power plants used to generate off-system sales are fncluded in rates, all revenue from
the power plants should be a rate credit (OEG Br. 10). OCEA raises similar arguments to
those of OEG and Kroger in its brief (OCEA Br. at 57-59). More specifically, OCSA argues
that the Companies' proposal to eliminate off-system sales expenses from Ohio ratepayers
is not equivalent to providing customers the benefit of off-system sales margins. OCEA
notes that, in other cases, the Commission has required electric utilities to share the
benefits of off-system sales revenue with jurisdictional custamers (OCEA Br. at 58-59).

Staff did not take a position in regard to the intervenors' arguments to offset FAC
costs by the OSS margin. Staff, however, concluded that the costs sought to be recovered
through the FAC are appropriate (Staff Ex.10 at 4; Staff Ex. 8 at 3; Staff Br..at 2).

The Companies argue that an OSS offset to FAC charges is not required by Section
4928.143(B) (2)(a), Revised Code, or any other provision in SB 221 (Cos. Ex. 2-E at 8-9; Cos.
Reply Br. at 12). The Companies also state that the regulatory or, statutory regimes in
other states have no bearing on Ohio or Ohio's statutory requirements (Id.). As to the
other arguments raised by OEG and OCEA, the Companies argue that the intervenors'
arguments ignore the fact that the Companies' ESP reduces the FAC and environmental
carrying cost expenses for AHP-Ohio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cos. Ex. 7, Exhibits

PJN-1, PJN-2, PJN-6 and PJN-8).

Upon a review of the record in this case, the Commission is not persuaded by the
intervenors' arguments. We do not believe that the testimony presented offered adequate
justification for modifying the Companies` proposed ESP to offset OS5 margins from the
FAC costs. Section 4928.143(B)(2)(a), Revised Code, specifically provi.des for the
automatic recovery, without Iimitation, of prudently incurred costs for fuel, purchased
power, capacfty cost, and power acquired from an affiliate. As recogniz.ed by the
Companies, the pertinent statutory provisions do not require that there be an offset to the
allowable fuel costs for any OSS margins. Additionally, Oluo law governs the
Companies' ESP application, and thus, we are not persuaded by the arguments of Kroger
regarding how other jurisdictions handle C5S margins. Moreover, consistent with our
discussion in Section VII of our opinion and order, we do not believe that OSS should be a
component of the Companies' ESP, or factored into our decision in this proceeding.
Intervenors cannot have it both ways: they cannot request that OSS mar'gins be credited
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OS5 margins as earnings for purposes of the significantly excessive earnings test (SEET)

calculation,
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(c) Alternate Ener^Portfolio Standards (includine Renewable

EnergyCredit nroeraml

Section 4928.64, Revised Code, establishes alternative energy portfolio standards
which consist of requirernents for both renewable energy and advanced energy resources.
Section 4928.64(B)(2), Revised Code, introduces specific annual benchmarks for renewable
energy resources and solar energy resounces begiiuiu ►g in 2009.

The Companies' ESP application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (REC,s) with purchased
power reflected in Account 555 and RECs reflected in Account 557 (Cos. Ex. 7 at 6-7,14).
The Companies stated that they plan to purchase almost all of the RECs required for 2009.
The Companies further state that they wdi enter into renewable energy purchase
agreements (REPAs) to meet compliance requirements for the remainder of the ESP
period, for which they have already conducted a request for proposal (Cos. Ex. 9 at 10-11).
The Companies also recognized that recovery of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies
explained that they intend to include all of the renewable energy costs within the FAC
mechanism and not as part of any FAC deferral. The Companies, however, recognized
that their request for proposal and procurement practices for renewable energy w9Il be
subject to a prudency review and the renewable purchases subject to a financial audit

(Cos. Br. at 96-98).

Staff and OPAE/APAC express concem with the Companies' plan to include
renewable energy purchases and RECs as a component of the FAC mechanism (Staff Ex. 4
at 6-7; Staff Br. at 4-5; OPAE/ APAC Br. at 11).

The Commission notes that the renewable energy purchases and RECs

requirements are based on Section 4928.64(E), Revised Code, and any recovery of such
costs is, as the statute provides, bypassable. With the Companies` recognition that such
costs must be accounted for separately from fuel costs, and is not to be deferred, the
Comm9ssion finds that Staffs and OPAE/APAC's issue is adequately addressed.
Accordingly, with that clarification, the Commission finds that this aspect of the
Companies' E'SP application is reasonable and should be adopted.

2. FAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the current 890. The Companies started with the EFC rates that weTe
unbundled as part of the electric transition plan (TsTF) proceedings (those in effect as of
October 5,1999) (step #1), and then added calendar year 1999 amounts for the additional
fuel, purchased power, and environmental accounts that are induded in the requested
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FAC mechanism for this proceeding (1999 data from FERC Form 1 and other finanaal
records were used as the base period for the additional components that were not in the
frozen EFC rates) (step #2) (Cos. Ex. 7 at 8). The Companies then adjusted the 1999 frazen
EFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes (step #3) to get the base FAC component that is
equal to the fuel-related costs presently embedded in the Companies' most recent SSO
(i.e., the RSP) (Id.). The subsequent rate changes that occurred during the RSP period and
reflected in step #3 of the Companies' calculation included annual increases of 7 percent
for OP and 3 percent for CSP, an increase in CSP's generation rates for 2007 by
approximately 4.43 percent through the Power Acquisition Rider, and a reduction in OP's
base period PAC rate by the amount of the Gavin Cap and mine investment shutdown
cost recovery component that was in OP's 1999 EFC rate given that the Regulatory Asset

Charge (RAC) established in the ETP case expired (Id. at 9).

Staff argued that the actual costs should be used in deternuning the FAC baseline
and, therefore, recommended using 2007 actual data, escalated by 3 parcent for CSP and 7
percent for OP, as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companieso e a reeulgth

for
at

fuel-related costs (Id.). Additionally, Staff notes that this proposal produces
is very close to the result produced by utilizing the Companies' methodology (5taff Br. at

3).

OCC recommeinded the use of 2008 actual fuel costs to establish the FAC baseline,
which wiIl be reconciled to actual costs in the futtire FAC proceeding (OCC Ex. 10 at 11-
14). OCC's witness testified that her concern is that if the FAC baseline is established too
low, the base portion of the generation rates (the non-FAC portion) will be established too
high (OCC Ex. 10 at 13). In its Brief, OPAE/APAC opposed the Companies' use of 1999
rates as the baseline and seems to support OCC's recommendation to use 2008 fuel costs
(OPAE/APAC Br. at 11-12). The Compazries' responded by explaining that they did not
use 1999 rates as the baseline, rather the 1999 level was just the starting point to
calculating the baseline (Cos. Reply Br. at 21). The Companies also stated that a variable
baseline was not appropriate as it would result in a variable non-FAC generation rate as
well since the non-FAC component of the current generation SSO was determined to be
the residual after subtracting out the PAC component (Id.).

As noted by OCC's witness, the 2008 actual fuel costs were not known at the time
of the hearing (OCC Ex. 10 at 14). Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. While both had a different starting
point to the calculation of the 2008 proxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establish a baseline. Therefore, based on the evidence
presented, we agree with Staff's resulting value as the appropriate FAC baseline.
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3. FAC Deferrals

The Companies proposed to mitigate the rate impact on customers of any FAC
increases by phasing in their new FSP rates by deferring a portion of the annual
increm.ental FAC costs during the ESP (Cos. App. at 4-5; Ccs. Ex. 3 at 11; Cos. Ex.1 at 19-
15). The amount of the incremental FAC expense that would be recovered from
customers would be limited so that total bill increases would not be more than 15 percent
for each of the three years of the ESP (Id.). The 15 percent target for FAC does not include
cost increases associated with the transmission cost recovery rider (TCRR) or with any
new government mandates (the Companies' could apply to the Commission for recovery
of costs incurred in conjunction with compliance of new government mandates, including
any Commission rules imposed after the filing of the AEP-Ohio application (Cos. App. at
6)). The Companies proposed to periodically reconcile the FAC to actual costs, subject to
the maximum phase-in rates (Cos. Ex. I at 14-15). Under the Companies' proposal, any
incremental FAC expense that exceeds the maximiun rate levels will be deferred. The
Companies project the deferrals under the proposed ESP to be $146 million by December
31, 2011 for CSP and $554 million by December 31, 2011 for OP (Cos. Ex. 6, Exhibit LVA-
1). If the projected FAC expense in a given period is less than the maximum phase-in
FAC rates, the Companies proposed to give the Commission the option of charging the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferred FAC expense balance (Id.). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to
2018 (Id.).

As noted previously, Staff, OCC, and Sierra support the FAC mechanism that wi11
be updated and reconciled quarberly (Staff. Ex. 8 at 3-4; OCC Ex, at 11 at 45, 31-4D; OCEA
Br. at 47-48, 67-68). Staff, OC.C, and Sierra, however, oppose the creation of any Iong-term
deferrals for fuel costs (Staff Ex. 10 at 5; OCEA Br. at 62). Similarly, the Commercial
Group recoinmended that "customers pay the full cost of fuel during the ESP"
(Commercial- Group Ex.1 at 9). ConsteIlation argued that the deferral proposal should be
rejected because it masks the true cost of the F5P generation, deferrals have the effect of
artificially suppressing conservation, the carrying costs proposed by the Companies
would be set at the Companies' cost of capital, which would include equity, and
customers do not want to pay interest on any deferred amounts (instead, customers
would rather pay when the costs are incurred so as to not pay the interest) (Constellation
Br. at 8-9). The Schools also questioned the need for the phase-in of rates, as well as the
avoidability of the surcharge that would be created to collect the deferred fuel costs, with
carrying charges, from 2012 to 2018 (Schools Br. at 3).
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Tf the C.onnnission, however, authorizes such deferrals to levelize rates during the
ESP period, Staff, OCC, and Sierra believe that the deferrals should be short-term
deferrals that.do not extend beyond the ESP period (Staff Ex. 10 at 5; OCEA Br. at 62).
IEU also supports the use of a phase-in to stabilize rates, but does not believe that Section
4928.144, Revised Code, allows the deferrals to extend beyond the ESP term (IEU Br. at

27-29).

Furthermore, OCC opposed the Companies' use of WACC, stating that such an
approach is not reasonable and results in excessive payments by customers (OCC Ex. 10

at 34). Through testimony, (?CC asserts that the carrying charges on deferrals should be

based on the current long-term cost of debt (OCC Ex. 10 at 34-35; Tr. Vol. VI at 157-158).
However, in its joint brief, OCC seems to have modified its position and is now arguing
that the carrying charges should be calculated to reflect the short-term actaal cost of debt,
excluding equity (OCEA Br. at 62). In reliance on OCCs testimony, Constellation submits
that it is appropriate to use the long-term cost of debt (Constellation Br, at 8). The
Commercial Group also opposed the use of WACC; instead, Commercial Group witness
Gorman recommended that the Companies finance the FAC phase-in deferrais entirely
with short-term debt given that the accruals are a temporary investrnent and not long-

term capital (Commercial Group Ex. I at 9-11).

AdditionaIly, the Commercial Group and OCC argued that the deferred fuel
expeases should be calculated to reflect the net of applicable deferred income taxes
(Commercial Group Ex. I at 940; OCEA Br. at 63). Commercial Group witness Gorman
testified that if a company does not recover the fuel expense in the year that it was
incurred, the company will reduce its current tax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a temporary recovery of the
fuel expense via a reduction to the current income tax expense (Commercial Group Ex. l
at 10). Conunercial Group witness Gorman then goes on to recognize that the income tax
will ultimately have to be paid after the incremental fuel cost is recovered from
customers, but states that, while deferred, the company will partiall.y recover its deferred
fuel balance through the reduced income tax expense (ld.). To bolster their arguntent that
deferred fuel expenses should be calculated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness' testimony in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record

evidence to support its position

AEP-Ohio, on the other hand, argued that the calculation of carrying charges for
the deferrals should not be done on a net-of-tax basis. AEP-Ohio witness Assarkte testified
that limiting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service ratemaking approach in a
generation pricing proceeding (fr. Vol. IV at 158-160). Additionally, while the Companies
proposed the phase-in proposal to help ndtigate increases and believe that their proposal
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is reasonable, in light of the opposition received from several parties, the ComPanres
stated that they would accept a modification to their ESP that eliminated such deferrals

(Cos, Reply &r. at 41-42).

To ensure rate or price stability for consumers, Section 4928.144, Revised Code,
authorizes the Commission to order any just and reasonable phase-in of any electric
utility rate or price established pursuant to 4928.143, Revised. Code, with carrying charges,
through the creation of regulat.ory assets. Section 4928.144, Revised Code, also mandates
that any deferrals associated with the phase-in authorized by the Commission shall be
collected through an unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, limit the time period of the phase-in or the recovery of the deferrals created by
the phase-in tlirough the unavoidable surcharge.

Contrary to OCC and others,7 we believe that a phase-in of the increases is
necessary to ensure rate or price stability and to mitigate the impact on customers during

this difficult economic period, even with the modifications to the FSP that we have made
herein. To this end, the Commiecion appreciates the Compatties' recogn3tion that over 15
percent rate increases on customers` bills would cause a severe hardship on customers,
Nonetheless, given the current economic climate, we believe that the 15 percent cap
proposed by the Companies is too high.s Therefore, we exercise our authority pursuant
to Section 4928.144, Revised Code, and find that the Companies should phase-in any
authorized increases so as not to exceed, on a total bill basis, an increase of 7percent for
CSP and 8percent for OP for 2009, an increase of 6percent for CSP and 7percent for OP for
2010, and an increase of 6percent for CSP and 8percent for OP for 2011 are more

appropriate levets.

Based on the application, as modified herein, the resulting increases arnount to
approximate overall average generation rates of 5.47 cents/kWh and 4.29 cents/kWh for
CSP and OP, respectively in 2009; 6.07 cents/kWh and 4.75 cents/kWh for C5P and OP,
respectively, in 2010; and 6.31 cents/kWh and 5.31 cents/kWh for C5P and OP,

respectively, in 2011.

Any amount over the allowable total bill increase percentage leveis wiU be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the PAC
expense in a given period is less than the maximum phase-in FAC rate established herein4
the Companies shall begin amortization of the prior deferred FAC balance and increase
the FAC rates up to the maxixnum levels allowed to reduce any exishing deferred FAC
expense balance, including carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remaining at the end of 2011 shall be recovered

7 See, e.g., OCC Reply Br. at 45-46; ConsteDation Br. at 6-9.

B Numerous.letters filed in the docket by various cas'tomers coxdirm otu belief.
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via an unavoidable surcharge. We believe that this approach balances our objectives of
limiting the total bill increases that eustomers will. be charged in any one year with
minimizing the deferrals and carrying charges collected from customers.

Based on the record in this proceeding, we do not find the intetvenors' arguments
concerrnng the calculation of the carrying charges persuasive. Instead, for purposes of a
phase-in approach in which the Companies are expected to carry the fuel expenses
incurred for, electric service already provided to the customers,9 we find that the
Companies have met their burden of demonstrating that the carrying cost rate calculated

based on the WACC is reasonable as proposed by the Companies. As explained
previously, Section 4928.144, Revised Code, provides the Commission with discretion
regarding the creation and duration of the phase-in of a rate or price established pursuant
to Sections 4928.141 through 4928.143, Revised Code. The Commission is not cortvinced
by arguments that limit the collection of the deferrals to the term of the ESP. Limiting the
phase-in to the term of the EST' may not ensure rate or price stability for consnmers within
that three-year period and may create excessive increases; which may defeat the purpose
for establishing a phase-in. The limitation of any deferrals to the ESP term may also
negate the cap established by the Commission herein to provide stability to consumers.
Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are remaining at the end of the ESF tenm shall occur from 2012 to 2018 as
necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sierra's, and the Commercial Group's recommendations that the
tax deductibility of the debt rate be reflected in the carrying charges on a net-of-tax
bas9s,10 we have recently explained that this recommendation accoctnis for the
deductibility of the debt rate, but does not account for the fact that the revenues collected
are taxable 11 If we were to adopt the net-of-tax recommendation, the Companies would

not recover the full carrying charges on the authorized deferrals. We believe that this

outcome would be inconsistent with the explicit directive of Section 4928.144, Revised

9 We agree w3th the Companiea that this decision is cona+stent with our decision in the recent TCRR and
accounting cases with regard to the calculadnn based on the long-ternt cost of debt Sae In re Catumbue

Southern Pouur Company and Ohio Power Company, Case No. 08-1202-EL-UNC, Finding and Order

(December 17, 2008) and In re Columbus Southern Power Company and Ohio Pmocr Comlwny, Case No. 06-

1301-ELUNC, Finding and Order (December 19, 2008). However, we believe that, with regard to the
equity component these cases are distinguishable from the current ESF proceedmg, whare we are
establishing the standazd service offer and requiring the Companies to defer the col[ection of incurred
generation.costs associated with fuel over a longer period. We also believe that this decision is
reasonable in light of our reduction to the Compamies proposed FAC defexral cap, which may have the

effect of requiring the Companies to defer a higher percmtage of FAC cosls than what was otherwise

propnsed.
OCEA Br. at 53-64; Commercial Group Ex. I at 9-10.

In re Ohio Edison Co., The Cieaetand Etectric Ittuminating Co., Totedo Edisan Co., Case No. 07-651-Ei-AIR, et

aL, Opinion and Order at 10 (January 21, 2009).
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Code: "If the commission s order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accountfng prirkciples,
by authorizing the deferral of incurred costs equal to the amount not collected, pltas
carrying charges on that amount" Therefore, we.find that the carrying charges on the
FAC deferrals should be calculated on a gross-of-tax rather than a net-of-tax basis in order
to ensure that the Companies recover their actual fael expenses. Accordingly, we modify
the deferral provision of the Companies' P5P to lower the overall amount that may be
charged to customers in any one year.

B. I_ncremental Carrvin¢ Cost for 2001 2008 Environmental Investment and the

Carrying Cost Rate

A component of the non-FAC generation increase is the incremental, ongoing
carrying costs associated with envirornnental investments made during 2401-2008. The
Coznpanies propose to inel.ude, as a part of their ESP, costs directly related to energy
produced or purchased. While the Companies are not proposing to include the recovery
of capital carrying costs on environmental capital investments in the FAC, the Companies
are requesting recovery of carrying charges for the. incremental amount of the
environmental investments made at their generating facilities from 2001 to 2008. The
Companies' annual capital carrying costs for the incremental 2001-2008 environmental
investments not currently reflected in rates equals $84 million for OP and $26 million for
CSP. The Companies' ESP includes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company nmultiplied by the

carrying cost rate.

Eaeh company's capital expenditures in the ESP are determined by the
expenditures made since the start of the market development period as offset by the
estimate included in the Companies' rate stabilization plan (R9P) case, Case No. 04-169-
EL-UNC, and the environmental expenditures included in the Companies' acljustments
received in the RSP 4 Percent Cases12 (Cos. Ex. 7 at 15-17, Exhibits PJN-8, PJN-12). The
Companies calculated the carrying cost rate based on levelized investment and
depreciation over the 25-year life of the environmental investmRnt. CSP and OP utilized a
capital structure of 50 percent common equity and 50 percent debt to calculate the
carrying charges, asserling that such is consistent with the capital structure as of
March 31, 2008, and consistent with the expected capital structure during the ESP period.
Short-term debt and the Gavin Lease were excluded from OP's capital structure. AEP-
Ohio asserts that such was the process in the RSP 4 Percent Cases. .AEP-Ohio also argues
that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reason that the WACC
incorporated a 10.5 percent ROl's as used by the Commission in the proceeding to transfer

12 In re Columbus Soufhern Pvmer Company and Ohio powa CmaPAny, Case Nas. 07-1132 EGIINC, 07-1191-

EirUNC, and 07-1278-ECrUNC (RSP 4 Pettcent Cases).
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MonPower's certified territory to CSP (MonPower Transfer Case)13 (Cos. Ex. 7 at 16-17,
19, Exhibit PJN-8, Exhibits P¢3-10 - PJN-13; Cos. Ex. 7-B at 7).

Staff testified that the Companies should be allowed to recover carrying costs
associated with capitalized investments to comply with environmental requirements
made between 2001-2008 that are not currently reflected in rates (Staff Ex, 6 at 2, 4-5).
Staff confirmed that AEP-Ohio's estimated revenue increases for incremental carrying
costs associated with additional environmental investments in the amounts of $26 million
for CSP and $84 million for OP are not currently reftected in rates (Id.).

OCEA and OEG oppose the Companies' request for recovery of environmental

carrying charges on investments made prior to January 1, 2009. OEG contends that the
rates in the RSP Case included recovery for environmental capital irnpro"ements made
through December 31, 2008, as reflected in the RSP 4 Percent Cases. Further, OCEA and
OEG argue that SB 221 only permits the recovery of carrying costs associated with

environmental expenditures that are prudently incurred and that occur on or after
January 1, 2009, pursuant to Section 4928.143(B)(2)(b), Revised Code (OCEA Ex. 10 at 32;
OEG Ex. 3 at 21). Thus, OCEA reasons that approval of such expenditures necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to environmental capital additio R^dde
after January 1, 2009, in the ESP in accordance with Section 4928.143(B)(2)(b),
Code (OEG Ex. 3 at 20). OEG and Kroger argue that the Companies' assertlon that
existing rates do not reflect environmental carrying costs ignores the Companies' non-
environmental investment and the effeets of accumulated depreciation and, therefore,
according to OEG and Kroger, fails to demonstrate any net under-recovery of generation
costs in total by the Companies (OEG Ex. 3 at 21; I4roger Ex. I at 10-11). OCEA and
APAC/OPAE agree that the Companies have failed to demonstrate that they lack the
earnings to make the environmental investments (CCEA Ex. 10 at 32; APAC/OPAB Br. at

5-6).

Further, OCEA asserts that there are several reasons that the Companies' attempt
to recover environmental carrying cost during the ESP is unlawful. OCEA contends that
it is retroactive ratemaking14 and Senate Bill 3, which was the governing law from 2001 to
2005, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, and the RSP,

applicable to 2006 through 2008, included Iimitations on the rate incr^s.F^e ^ore^^
Companies can not colleet now for costs incurred during those peri

13 In the Matter of the Transfer of Morwngabela Power Companifs Certi,fied Territory in Ohio to fhe ColumBus

Southern Pomer Campany, Case No. 05-765.EGUNC.

14 Kero 1,dustries, Inc. v. Cincinnati & Suburban Beil Tel. Co. (1957),166 Ohio St. 25.
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I
states that allowing for recovery of such environmentat carrynlg costs would aLso violate
the Stipulation and the Coinmission's order in the ETP case.15

OCEA argues that, should the Commission aliow AEP-Ohio to recover carrying
costs on environmental investrrtents, the Companies' carrying charges should be based on
actual investm.ents made, not actual and forecasted environmental expenditures, and the
carrying costs should be adjusted. More speciflcally, OCEA recommends that because the
Companies failed to provide any support or explanation of the calculation of the property
taxes or general and administrative components of the carrying cost calculation, the
Commission should not grant recovery of these aspects of the Companzes' request.
Additionally, OCEA and IEU argue that the proposed carrying cost rates do not reflect
actnal financing for environmental investments, which could iznpactthe calculation of the
carrying cost rates (IEU Br. at 21-22, citing IEU Ex. 7 at 132-133; TT. Vol. 3Q at 111-113;
OCEA Br. at 71-72). The carrying cost rates, according to IEU and OCEA, ghould be
revised to reflect actual financing, including the use of pollution control bonds that have
been secured by the Companies (Id.). To support their argument, IEU and OCEA rely on
Staff witness Cahaan who testified at the hearing that "if specific financing mechanisms
can be identified that would be appropriate and applicable to the assets being financed, I
see no reason why those shouldn't be specifically used"16 (IEU Br. at 21-22; OCEA Br. at
72-73). However, Staff witness Cahaan also stated that "[A]t the time when we looked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of
equity of the coatpany,"17 which is consistent with his prefiled testimony that said: "I
have examined the carrying costs rates provided to 1VIr. Soliman and found them to be
reasonable" (Staff Ex,10 at 7).

OCEA also recommends that the carrying costs for deferrals of environmental costs
be revised to reflect actual short-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying charges should not be based on the
original cost of the environmental investment but at cost minus depreciation. Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaking, but overstating the depreciation
component. OCEA also advocates that the cazrying cost rates,13.98 percent for OP and
14.94 percent for CSP, are too high in light of the economic environment at this time
(OCEA Br. at 73-74). Finally, OCEA urges the Commission to offset the Companies'
request for carrying charges by the Section 199 provision of the Internal Revenue Code
(Section 199). Section 199 allows the Companies to take a tax deduction for "quaIified
production activities income" equal to 6 percent in 2009 and 9 percent in 2010 and

15 In the Matter of the Application of Coium6us Southern Power Cmnpany and Ohio Pawn Cornyany fu Approvat

of Their Elechic Transition Plans and for Receipt of Transition Reaenues, Case Nm 99-1729-F.L-87T' and 99-
1730-ELETP Opueion and Order (September 28, 2D00).

16 Z'r, Vol. XII at 237.

17 id.
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thereafter. IEU, OEG, and OCEA request that the Comm9ssion adjust the carrying costs
for the Section 199 deduction as the Commission has found appropriate in the
Companies' 07-63 Casel& and in the FirstEnergy ESP Case. OCEA argues that while
Section 4928.143(B)(2)(a), Revised Code, allows the Companies to automatically recover
the cost of federally mandated carbon or energy taxes, which will be passed on to
customers, customers should be afforded the benefits of the Section 199 tax deduction
(OCEA Br. at 74-75; IEU Br. at 21; lEU Px.10 at 6; OEG Ex. 3 at 23).

The Companies emphasize that their request for carrying costs is for the
incremental carrying charges on the 2001-2008 investments that the Companies wiIl incur
post-January 1, 2009. AEP-Ohio explained that the carrying costs themselves are the costs
that the Companies will incur after January 1, 2009, and, therefore, the Companies reason
that the "without limitation" language in Section 4928.143(B)(2), Revised Code, supports
their request (Tr. Vol. XIV at 93, 114). AEP-Ohio stresses that Section 4928.143(B)(2),
Revised Code, is the basis.for the carrying cost request as opposed to paragraph (B)(2)(a)
of Section 4928.143, Revised Code, as OCEA and OEG cla9m and, therefore, the arguments
as to retroactive ratemaking are ndsplaced (Cos. Reply' Br. at 29-30). Purther, the
Companies insist that Section 4928.143(BX2)(b), Revised Code, supports their request, as
the carrying charges are necessary to recover the ongoing cost of investments in
environmental facilities and equipment that are essential to keep the generation units
operating. The Companies assert that the operating costs of their generation units remain
well below the cost of securing the power on the market (Cos. Ex. 7-8 at 7).

As to the claims that the carrying costs are overstated, the Companies claim that
the levelized depreciation approach used by the Companies is better for customers than
traditional ratemaking given the relative newness of the environmental inveskments (Tr.
Vol. V at 55-56; Tr. Vol, VII at 22-23). The Companies also argue that the Companies'
investments in environmental compliance equipment during 2001-2008 were not factored
into the rates unbundled in 2000 and capped under the BTP case as alleged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Exhibits PJN-8 - PJN-9 and PJN-12). The Companies reply that the
intervenors' request to adjust carrying charges for the Section 199 deduction is flawed.
AII'-Ohio states that the Section 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AII'-Ohio asserts has been recognized by FERC and the
Financial Accounting Standards Board. The Companies farther note that IBi7 witrm
Bowser indeed confirmed that Section 199 does not reduce the statutory tax rate (Tr. Vol.
XI at 271-273). The Companies also argue, and IEU witness Bowser agreed, that the
Section 199 tax deduction is applicable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction available to

Is in re Co[umbus Soufhern Pourer Company and Ohio Pomer Company, Case No. 07-63-EGUNC, Opnnion and
Order (October 3, 2007) (07-63 Case).
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AEP-Ohio is reduced if one of the othet AEP Corporation operating affiliates is not
eligible for the Section 199 deduction (Cos. Br. 36; Tr. VoI, XI at 266-267). Accordingly, the
Companies state that AEP-Ohio has not been able to take the full deduction (Tr. VoI. XIV
at 115-117). Further, the Companies argue that the intervenors have misinterpreted the
Commission's decision in the FirstEnergy ESP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction. For these reasons, the Companies
request that the Commission reconsider adjusting carrying charges for the potentisl
Section 199 deduction.

Upon review of the record, we agree with Staff that AEP-Ohio should be allowed
to recover the incrementat capital carrying costs that will be incurred after January 1,
2009, on past environmental investments (2001-2008) that are not presently reflected in the
Companies' existing rates, as contemplated in AEP-Ohio's RSP Case, Further, the
Commission finds that this decision regarding the recovery of continuing carrying costs
on environmental investments, based on the WACC, is consistent with our decision in the
07-63 Case and the RSP 4 Percent Cases. Additionally, we agree with Staff that the
levelized carrying cost rates proposed by AEP-Ohio are reasonable and, therefore, should
be approved. We further find, as we concluded in the FirstEnergy ESP Case, that
adequate modifications to the Companies' ESP application have been made in this order
to account for the possibility of any applicable Section 199 tax deductions.

C. Annual Non-FAC Increases

The Companies proposed to increase the non-FAC portion of their geaer-ation rates
by 3 percent for CSP and 7 percent for OF for each year of the ESP to provide a recovery
mechanism for increasing costs related to matters such as carrying costs assoeiated with
new environmental investments made during the ESP period, increases in the general
costs of providing generation service, and unanticipated, non-mandated generation-
related cost increases. Specificalty, as part of this automatic inerease, the Companies
intend to recover the carrying costs assaciated with anticipated env'ironmental
investments that will be necessary during the ESP period (2009-2011) (Cos. Br. at 27; Cos.
Reply Br. at 46-49). The Companies argued that the annual increases are not cost-based
and are avoidable for those customers who shop. The Companies also proposed two
exceptions to the fixed, annual increases, one for generation plant closures and the other
for OF''s lease associated with the scrubber at the Gavin Plant, which would require
additional Commission approval during the ESP. After establishing the PAC corinponent
of the current generation SSO to get a PAC baseline, the Companies determined that the

remainder of the current generation SSO would be the non-FAC base component.

The intervenors oppose automatic annual increases in the non-FAC component of
the generation rate, and argue that any generation increases should be cost-based (IEU Br.

000000188



08-917-ffirSSO and 08-918-EL-SSO -29-

at 24; OPAE J APAC Br. at 6; OEG Br. at 12; OCEA Br. 29-31). OEG contends that since the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the three-year period of $87 million for CSP and
$262 million for OP, the annual increases should be disallowed (OEG Ex. 3 at 18-19);
Similarly, Kroger argues that AEP-Ohio did not appropriately account for costs associated
with the non-FAC component of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSP's and OP's recommended annual, non-FAC increases of 3 and 7

percent, iespectivety (Staff Ex. 10 at 4). Instead, Staff stated that it believes a more
appropriate escalation of the non-FAC generation component would be half of the

proposed amounts; therefore, recommending annual increases of 1.5 percent for CSP and
3.5 percent for OP (Id.). Staff witness Cahaan rationalized the proposed reduction by
stating that "an average of 5% for the two companies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not n(Yw.
With the recent financial crises, we are entering a recessionary, and possibly a

deflationary, period and any expectations of price increases need to be revised

downward" (Id.). Purthermore, while recognizing that the ultimate balancing of interests
lies with the Commission, Staff witness Cahaan testified that Staff's recomnnended
reduction in the proposed increases was a reasonable balance between the Companies'
obligation and costs to serve customers and the current economic conditions (Tr. Vol. XII

at 211). The Companies rejected Staff's rationalization for the reduction in their proposed

non-FAC increases (Cos. Reply Br. at 49). IEU also rejected Staffs rationalization for the
reduction, arguing that no automatic increases are warranted (IEU Br, at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and future environmental
requirements, Staff witness Soliman also recommended that AEP-Ohio be permitted to

recover carrying costs for anticipated environmental investments made during the HSP

period (Staff Ex, 6 at 5). Staff recommended that this recovery occur through a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investment after the investments have been made
(Staff Br. at 6-7). SpecificaIly, Staff suggested that the Commission require the Companies
to file an application in 2010 for recovery of 2009 actual environmental investment cost
and annually thereafter for each succeeding year to reflect actual expenditures (Tr. Vol.

XII at 132; Staff Ex. 10 at 7). OCEA seems to agree with Staffs recommendation (OCEA

Br. at 71).

The Companies further respond that Section 4928.143, Revised Code, does not
require that the SSO price be cost-based and, instead, Section 4928.143(B)(2)(e), Revised
Code, authorizes electric utilities to include in their ESP provisions for autome.tic
increases in any component of the SSO price (Cos. Reply Br. at 4$-49).
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The Comniission finds Staffs approach with regard to the recovery of the canying
costs for anticipated enviroranentai investments made during the ESP to be reasonable,
and, therefore, we direct the Companies to request, through an annual filing, recovery of
additional carrying costs after the investments have been made.

We also agree with Staff that the economic conditions must be balanced against the
Companies' provision of electric service under an ESP. In balancing these two interests,
as well as considering all components of the ESP, we believe that it is appropriate to
modify this provision of the Companies' ESP and remove the indusion of any automatic
non-FAC increases. As recognized by several intervenors, the record is void of sufficient
support to rationalize automatic, annual generation increases that are not cost based, but
that are significant, equaling approximately $87 million for CSP and $262 million for OP
(see, i.e., OCEA Br. at 29-30, citing Tr. Vol. XIV at 208-209). We also believe the
modification is warranted in light of the fact that we have removed one of the Companies'
significant costs factored into establishing the proposed automatic irtcreases.
Accordingly, we find that the FSP should be modified to eliminate any automatic
increases in the non-FAC portion of the Companies' generation rates.

IV. DISI'RiBUTION

A. Annual Distribution Increases

To support initiatives to improve the Companies' distribution system and service
to customers, the Companies proposed the following two plans, which will result in
annual distribution rate increases of 7 percent for CSP and 6.5 percent for OP:

1. Enhanced Service Reliability Plan (ESRP)

The Companies proposed to implement a new, three-year ESRP pursuant to
4928.143(B)(2)(h), Revised Code,19 which includes an enhanoed vegetation initiative, an
enhanced underground cable initiative, a distribution automation initiative, and an
enhanced overhead inspection and mitigation initiative (Cos. Ex. 11 at 3). While noting
that they are providing adequate and reliable electric service, the Companies justify the
need for the ESRP by stating that customers service reliability expectations are increasing,
and in order to maintain and enhance reliability, the ESRP is required (Id. at 3, 8,10-14).
A.EP-Ohio further states that the three-year ESRP, consisting of the four reliability

19 On page 72 of its brief, the Companies rely on Section 4926.154(B)(2)(h)Revised Code, to support theiT
request to receive cost recovery for the tneremental costs of the uucremental BSRP aciivities. We are
assuming that the zeference was a typographxal error and that the Companies miended to cite to
Section 4928.143(B)(2)(h), Revised Code (see Cos. Reply Br. at 50-51).
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programs, is designed to modernize and improve the Compan4es` distribution
infrastructure (Id.).

(a) Enhanced vegetation initiative

The Companies state that the purpose of this new initiative is to improve the
customer's overall service experience by reducing and/or eliminating momentary
interruptions and/or sustained outages caused by vegetation_ The Companies proposed
to accomplish this goal by balancing its performance-based approach to reflect a greater
consideration of cycle-based factors (Id, at 26-28). The Companies state that under their
proposed vegetation initiative, they will employ additional resources (approximately
double the current number of tree crews in Ohio), employ greater emphasis on cycle-
based planning and scheduling, increase the level of vegetation management work
perfornted so that 0 distribution rights-of-way can be inspected and maintained, and
utilize improved technologies to collect tree inventory data to optimize planning and
scheduling by predicting problem areas before outages occur (Id. at 28-29).

(b) Enhanced underground cable initiative

The Companies state that the purpose of this initiative is to reduce momentary
interruptions and sustained outages due to failures of aging underground cable. The
Companies' plan to target underground cables manufactured prior to 1992 to replace
and/or restore the inbegrity of the cable insulation (Id. at 31).

initiative(c) Distribution automation (DA)

The Companies explain that DA is a critical component of their proposed
gridSMART distribution initiative that is described below. DA is an advanced technology
that improves service reliability by minimizing, quickly identifying and isolating faulted
distribution line sections, and remotely restoring service interruptions (Id. at 34-35).

(d) Enhanced overhead ins.pection and mitigation initiative

The Companies state that the purpose of this initiative is to improve the customer's
overall service experience by reducing equipment-related momentary interruptions and
sustained outages. The Companies intend to accomplish this goal through a
comprehensive overhead inspection process that will proactively identify equipment that
is prone to fail (Id. at 18). The Companies also state that the new program will go beyond
the current inspection program required by the electric service and safety (ESSS) rules,
which is a basic visual assessment of the general condition of the distribution facilities, by
conducting a comprehensive inspection of the equipment on each structure via walking
the circuit lines and physically climbing or using a bucket truck to inspect (Id. at 19). In
conjunction with this program, AEP-Ohio proposes to focus on five targeted overhead
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asset initiatives, including cutout replacement, arrester replacement, recloser replacement,
34.5 kV protection, and fault indicator (Id. at 20-22).

Generally, numerous intervenors and Staff opposed the distribution initiatives and
cost recovery of such initiatives through this proceeding. Many parties advocated for
deferral of these distribution initiatives, and the ESRP as a whole, for consideration in a
future distribution base rate case (Staff Br. at 7; Staff Ex. I at 6-7; OPAE/APAC at 19; IEU
Br. at 25-26; Kroger Br. at 18; OHA Br. at 17; OMA Br.. at 6). Further, OCEA argued that
the Companies have not demonstrated that the ESRP is incremental to what the
Companies are required to do and spend under the current ES6S rules and current
distribution rates (OCEA Br. at 44; OCC Ex. 13 at 8-11). 4Vhile supporting several aspects
of the Companies' ESRF programs, Staff witness Roberts also questioned the incremental
nature of the pmposed ESRP progranis (Staff Ex. 2 at 4-6,13,17,18; Tr. Vol. VIII at 70-77).

The Commission agrees, in part, with Staff and the intervenors. The Commission

recognizes that Section 4928.143(B)(2)(h), Revised Code, autharizes the Companies to
include in its ESP provisions regarding single-issue ratemaking for disixibution
infrastructure and modernization incentives. However, while SB 221 may have allowed
Companies to include such provisions in its ESP, the intent could not have been to
provide a 'blank check' to electric utilities. In deciding whether to approve an ESP that
contains provisions for distribution infrastructure and modernization incentives, Section
4928.143(B)(2)(h), Revised Code, specifically requires the Commission to examine the
reliability of the electric utility's distribution system and ensure that customers' and the
electric utilities' expectations are aligned, and to ensure that the electric utflity is
emphasizing and dedicating sufficient resources to the reliability of its distrilrution
system. Given AEP-Ohio s proposed ESRP, the only way to exa*uinP the full distribution
system, the reliability of such system, and customers' expectations, as well as whether tlte
programs proposed by AEP-Ohio are "enhanced" initiatives (truly incremental), is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at this time, the Commission denies the Companies' request to
implement, as well as recover costs associated therewith, the enhanced underground
cable initiative, the distribution automation initiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these issues, we concur with OHA:
"The record in this case reflects the fact that the distribution prong of AEP's electric
service deserves further Commission scratiny - but not in the contmct of this accelerated

ESP proceeding" (OHA Br. at 17).

Nonetheless, the Conunission finds that AEP-Ohio has demonstrated in the record
of this proceeding that it faces increased costs for vegetation management and that a
specific need exists for the implementation of the enhanced vegetation initiative, as
proposed as part of the three-year ESRP, to support an incremental level of reliability
activities in order to maintain and improve service levels. The Companies' current
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approach to its vegetation management program is mostly reactive (Staf.f Ex. 2 at 10).
While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to certain incidents and
problems, but that also proactively limits or reduces the impact of weather events or
incidents. In addition to react'nig to problems that occur, it is imperative that AEPAhio
implements a cycle-based approach to maintain the overall system. To this end, the
Companies have demonstrated in the record that increased spending earsnarked for
specific vegetation initiatives can reduce tree-caused outages, resulting in better reliability
(Cos. Ex. 11 at 27-31). OCC witness Cleaver also recognized a problem with the current
vegetation management program, and supported the adoption of a new, hybrid approach
that incorporates a cycle-based tree-triin+tng program with a perfonnance-based
program (OCC Ex. 13 at 30, 35). Staff witness Roberts furkher supported the move to a
new, four-year cyde-based approach and recommended that the enhanced vegetation
initiative include the following. end-to-end circuit rights-of-way inspections and
maintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, and facilities; greater clearance of all overliang above three-phase
primary lines and single-phase lines; removal of danger trees located outside of rights-of-
ways where property ownex's permission can be secured, and using technology to collect
tree inventory data to optimize planning and scheduling (Staff Ex. 2 at 13).

The Commission is satisfied that the Companies have demonstrated in the record
that the costs associated with the proposed vegetation initiative, included as part of the
proposed three-year ESI2P, are incremental to the current Distribution Vegetation
Management Program and the costs embedded in distribution rates (Cos. Sx.11 at 26-31).
Specifically, the Companies proposed to employ additional resources in Ohio, place a
greater emphasis on cycle-based plamling and scheduling, and increase the level of
vegetation management work performed (Id. at 28-29). Although aCCs witness
questions the incremental nature of the costs proposed to be included in the enhanced
vegetation initiative, OCC offered no evidence that the proposed initiative is already
included in the current vegetation Ynanagement program, and thus, is not incremental
(OCC kx.13 at 30-36). Rather, OCC seems to quibble with the definition of "enhanced."
OCC witness Cleaver stated: °I recommend that the Comm'sssion rule that the Company's
proposed Vegetation Management Programs, while an improvement over its current
performance based program, is not an enhancement but rather a reflection of additional tree

triauning needed as a result of their prior program" (Id. at 35 (emphasis added)).
Furthermore, we believe that the record clearly reflects customers' expectations as to treE-
caused outages, service interruptions, and reliability of customers' service.20 We also
believe that, presently, those customer expectations are not aligned with the Companies'
expectations. However, as required by Section 4928.143(B)(2)(h), Revised Code, we
believe that the Compan.ies proposal for a new vegetation initiative more closely aligns

70 A commontheme fmm the customers throughout the local public heaxings was that outages due to
vegetation have been problematic.
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the customers' expectations with the Companies' expectations as it relates to tree-caused
outages, importance of reliability, and the increasing frustration surrounding momentary
outages with the emergence of new technology.

Accordingly, in balancing the customers' expectations and needs with the issues
raised by several intervenors, the Coaunission finds that the enhanced vegetation
initiative proposed by the Companies, with Staff's additional recommendations, is a
reasonable program that wiii advance the state policy. To this end, the Commission
approves the establishment of an ESRP rider as the appropriate mechanism pursuant to
Section 4928.143(3)(2)(h), Revised Code, to recover such costs. The ESRP rider initially
will include only the incremental costs associated with the Companies' proposed
enhanced vegetation initiative (Cos. Ex. 11 at 31, Chart 7) as set forth herein. Consistent
with prior decisions,21 the Commission aiso believes that, pursuant to the sound policy
goals of Section 4928.02, Revised Code, a distribution rider established pursuant fio

Section 4928.143(B)(2)(h), Revised Code, should be based upon the electric utility's
prudently incurred costs. Therefore, the ESRP rider will be subject to Commission review

and reconciliation on an annual basis.

As for the recovery of any costs associated with the Companies' remaining
initiatives (i.e., enhanced underground cable initiative, distribution automation initiative,
and enhanced overhead inspection and mitigation initiative), the FSRP rider wili not
include costs for any of these programs until such time as the Commission has reviewed
the programs, and associated costs, in conjunction with the current distribution system in
the context of a distribution rate case as explained above. If the Commission, in a
subsequent proceeding, determines that the programs regarding the remaining initi.atives
should be iinplemented, and thus, the associated costs should be recovered, those costs
may, at that time, be included in the FSRP rider for future recovery, subject to

reconciliation as discussed above.

2. GridSMART

The Companies propose, as part of their ESP, to initiate Phase 1 of gridSMAR.T, a
three-year pilot, in northeast central Ohio. GridsMART wiIl include three main
components; AMI, DA, and Home Area Network (HAN). The AMMI system featuxes
include smart meters, two-way communications networks, and the 9nformation
technology systems to support system interaction. AEP-Ohio contends that AMI will use
internal communications systems to convey real-time energy usage and load information
to both the customer and the company. According to the Companies, AMI will provide
the capabiiity to monitor equipment and convey information about certain tnalfunctions
and operating conditions. DA will provide real-time control and monitoring of select

n In re Ohio Edison Co., The Cleveiand Pleciric II[undnaEing Co., Toledo Edison Co., Case No. d8-935-EIGSSO,

Opinion and Order at 41 (December 19, 2o0B).
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electrical components with the distribution system, including capacitor banks, voltage
regulators, reclosers, and automated line switches. HAN will be installed in the
customer's home or business and will provide the customer with informmation to allow the
customer to conserve energy. HAN includes providing residential and business

customers who have central air conditioning with a programmable communicating
thermostat (PCT) and a load control switch (LCS), which is installed ahead of a niajor
electrical appliance and will turn the appliance on and off or cycle the appliance on and
off. AEP-Ohio reasons that central air conditioners are typically the largest piece of
electrical equipment in the home and will yield the most significant demand response
benefit (Tr. Vol. III at 304). LCS will provide customers who have a direct Ioad control or
interruptible tariff the ability to receive commands from the meter and the option to
respond and signal the appropriate action to the meter for confirmation. The Companies
propose a phased-in implementation of Phase 1 gridSMART to approximately 110,OOD
meters and 70 distribution circuits in an appro>atnately 100 square mile area within CS?s
service territory (Cos. Ex. 4 at 9, 12-13; Tr. Vol. III at 303-304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the gridSMART
Phase 1 program. The Companies propose a phased-in approach to fully implement
gridSMART 'throughout their service area over the next 7 to 10 years, if granted
appropriate regulatory treatment. The Companies estimate the net cost of gridSMART
Phase 1 to be approximately $109 million (including the projected net savings of $2.7
million) over the three-year period (Cos. Ex. 4 at 15-16, KLS-1). The rate design for
gridSMART includes the projected cost of the program over the life of the equipment.
The Companies have requested recovery during the ESP of only the costs to be incurred

during the three-year term of the ESP (Cos. Ex.1 at DMR-4). Thus, AEP-0hio asserts that
it is inappropriate to consider the long-term operational cost savings when the long-term
costs of gridSMART have not been included in the ESP for recovery.

Although Staff generally supports the Companies' implemenntation of gridSMART,
particularly the AMI and DA components, Staff raises a few concerns with this aspect of
the Companies' ESP application. Staff is concerned that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs be reviewed before
approval to ensure that the costs are not dupl4cative of the overhead meter purchasing
costs currently recovered in the Companies rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for the Companies to restrict the PCTs to customers with air conditioning
only, and recommends that the device be offered to any customer tbat desires to own tbis

type of thermostat to control air conditioning or other electxical appliances (Staff Br. at
12). Staff and OCC also argue that customers who have invested in advanced
technological equipment for gridSMP.RT will not benefit from dynamic pricing and time
differentiated rates if the Companies do not simultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff recommends that the Companies offer some form
of a critical peak pricing rebate for residential customers, and some form of hedged price
for coinmercial customers for a fixed amount of the custoxners demand (Staff Ex. 3 at 5).
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Further, Staff argues that the Compani.es' gr1dSMART proposal does not contain

sufficient information regarding any risk-sharirtg between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states that AEP-Ohio

did not quaritify any customer or societal benefits of the propodsed gridSMART initiative

(Staff Br. at 12-13). Staff notes that according to the Companies, DA wi3l not be

implemented unti12011, the third year of the ESP, and that the ESP proposes to install DA

beyond the Phase I gridSMART area (Tr. Vol. III at 246). Staff opposes DA outside of the
Phase I area because the Companies' cannot estimate the expected reliability

improvements associated with the installation of DA. Staff also argues that DA costs

should be recovered through a DA rider. The cost of gridSMART, per AEP-Ohio's

proposal, is to be recovered by adjusting distribution rates. Staff is opposed to increasing

distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a

rider be established and set at zero. The Staff argues that a rider has several benefits over

the proposed increase to distribution rates, including separate accounting for grIdSMART

costs, an opportunity to approve and update the plan annually, assurance that
expenditures are made before cost recovery occurs, and an opportnnity fio audit
expenditares prior to recovery. Finally, Staff also advocates that the Companies share the

financial risk of gridSMART between ratepayers and shareholders, as there is a benefit to

the Companies. Additionally, Staff questions whether grIdSMART will meet minitnum

reliability standards. Lastly, Staff asserts that AEP-Ohio should conduct a study that

quantifies both customer and societal benefits of its gridSMART plan (Staff Br. at 14).

OCC, Sierra, and OPAE/APAC argue that the Companies ESP fails to

demonstrate that its gridSMART program is cost-effective as required by Sections

4928.02(D) and 4928.64(E), Revised Code, and state that AEP-Ohio's assumption that the

societal and customer benefits are self-evident is misplaced (OCEA Br. at 77-60;

OPAE/APAC Br. at 17-18). OCC, Sierra, and OPAE/APAC note that there are a number

of factors about the program that the Companies have not determined or evaluated,

which are essential to the Commission s consideration of the. plan. OCC, Sierra, and

OPAE/APAC state that the Companies have failed to include any full gridSMART
implementation plan or costs, the anticipated life cycle of various components of

gridSMART; a methodology for evaluating perfomlarice of gridSMART Phase I, an

estimate of a customer`s bill savings, or the positive impact to the enviromnent or job

creation (OCEA Br. at 79-80; OPAE\APAC Br. at 17-18). Further, OCC's witness states

that the ESI' fails to acknowledge that full system implementation is required before

many of the benefits of gridSMART can actnally be realized (OCC Ex. 12 at 6). OCC

recommends that Phase I have its own set of performance measares, a more detailed
project plan, including budget, resource a]location, and life cycle operating cost

projections for the full 7-10 year implementation period of gridSMART and beyond, and

performance measures for the Commission's approval (OCC Ex. 12 at 18).
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AEP-Ohio regards the Staff's proposal to offer PCTs to any customer as crverly
generous, particularly given that Staff is recommending that the rider be set initzaUy at
zero (Cos. Br. at 68-69). AEP-Ohio also submits that it has committed to offering new
service tariffs associated with Phase I of gridSMART once the technology is installed and
the biIling functionalities available (Cos. Ex. I at 6; Tr. Vol. III at 304-.305; Cos. Br. at 68-
69). Furthex, regarding Staff's policy of risk-sharing, the Companies contend that the
assertion that the gridSMART investment benefits CSP just as much as it does customers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, AEP-Qhio argues that
discounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companies are unclear how the Staff expects to determine whether
gridSMART meets the iniuuinum reliability standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that imposing reliability
standards as to gridSIviART Phase 1 is inappropriate, primarily because strict
accountability for achieving the expected reliability impacts does not take into account the
many dynamic factors that impact service reliability index performance. Moreover,
accurate measurement and verification of the discrete impact of gridSMART deployment
on a particular reliability index would be difficult. The Companies aLso explain that the
expected reliability impacts provided to the Staff were based on good faith estimates of
the fall implementation of gridSMART Phase 1 as proposed by the Companies. Thus, the
Companies would prefer the establishment of deployment project milestones as opposed

to specific reliability impact standards.

Although the Companies maintain that their percentage of distribution increase is
reasonable and an appropriate part of the AaP package, in recognition of Staffs preference
for a distribution rider and to address various parties' concenis regarding the accaracy of
AEP-Ohio s cost estimates for gridSMART Phase I, the Companies would agree to a
gridSMART Phase I rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based on C:SP's prudently incurred net costs (Cos. Reply Br. at 70; Cos.

Ex. l, Exhibit DMR-4).

The Commission believes it is impartant that steps be taken by the electric utilities
to explore and implement technologies, such as AMI, that will potent4ally provide long-
term benefits to customers and the electric utility. GridSMART Phase I will provide CSP
with beneficial information as to implementation, equiprnent preferences, customer
expectations; and customer education requirements. A properly designed AMI system
and DA can decrease the scope and duration of electric outages. More reliable service is
clearly beneficial to CSP's customers. The Commission strongly supports the
implementation of AMI and DA, with HAN, as we believe these advanced technologies
are the foundation for AEP-Ohio providing its customers the. ability to better manage
their energy usage and reduce their energy costs. Thus, we encourage CSP to be more
expedient in its efforts to implement these components of gridSMART. While we agree
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that additional information is necessary to iinplement a successful Phase I program, we
do not believe that all information is required before the Comnvssion can conclude that
the program is beneficial to ratepayers and should be implemented. Therefore, we will
approve the development of a gridSMART rider, as we agree with the Staff that a rider
has several benefits over the proposed annual increase to distribution rates, including
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occurs, and an
opporhmity to audit expenditures prior to recovery. The Commission notes that recent
federal legislation makes matching ftmds available to smart grid projects. Accordingly,
the Companies gridSMART proposal contained in its proposed ESI' to recover $109
million over the term of ESP, should be revised to $54.5 million, which is half of the
Companies' requested amount. Additionally, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Reinvestment Act of 2009
for the balance of the projected costs of gridSMART Phase I. The gridSMART rider shalI
be initially established at $33.6 million for the 2009 projected expenses subject to annual
true-up and reconciliation based on the company's prudently incurred costs.

With the creation of the FSRP rider and the gridSMART rider, the Commission
finds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for OP to recover the costs for the E9RP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Commission finds that AEP-Ohio's
proposed ESY' should be modified to include the ESRP rider and the gridSMART rider, as
approved herein, and to elindnate the annual distribution rate increases.

B. Riders

1. Provider of Last Resort iPC)LR) Rider

The Companies proposed to include in their FSP a distribution non bypassable
POLR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue
requirement of $108.2 million for CSP and $60.9 million for OF (Cos. Ex. 2-A at 34; Cos.
Ex. 1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the POI:R,22 and thus, the proposed POLR charge is based on a quantitative analysis of
the cost to the Companies to provide to customers the optionality assaciated with POLR
service (Cos. Ex. 2-A at 25-26). AEP-Ohio argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to switch to a Competitive Retail
Electric Service (CRES) provider and then return to the Companies' SSO after shopping
(Id.). To further support the proposed increase, the Coinpanies added that their current
POL1Z charge is siglvficantly below other OMo electric utilities' POLR charges (Cos. Ex. 2
at 8). The Companies utilized the Black-Scholes Model to calculate their cost of fulfill'ntg

22 See Section 4928.141(A) and 4928.14, Revised Code.
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the POL1t obligation, comparing the customers' rights to "a series of options on powef"
(Cos. Br. at 43; Cos. Ex. 2-A at 31). AEP-0hio listed the five quantitative inputs used in
the Black-Scholes Model: 1) the market price of the underlying asset; 2) the strike price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volatility of
the underlying asset (Id.). The Companies assert that the resulting PC)I.R. charge is

conservatively low (Cos. Br, at 44).

The numerous intervenors and Staff opposed the level of POLR charge proposed
by the Companies, as well as the use of the B1ack-Scholes Model to calculate the POLR
charge (dPAE/APAC Br. at 14-17; OCC Ex. 11 at 8-14). SpecificaIly, OCC and others
questioned the use of the LIBOR rate as the input for the risk-free interest rate (Tr. Vol. X
at 165-182,188-189; Tr. Vol. XI at 166-182). Staff questioned the risk that the POLR charge
was intended to compensate the Companies for, explaining that there are only two risks
involved: one risk is the risk of customers returning to the 9S0 and the other risk is tftat
the customers leave and take service from a CRES provider (migration risk) (Staff Ex. 10
at 6). Staff witness Cahaan testified that the risk associated with customers returning to
the SSO could be avoided by requiring the customer to retwrn at a market price, 9nstead of
the SSO rate, which would either be paid directly by the returning customer or any
incremental cost of the purchased power could be flown through the FAC (Id-). Staff
witness Cahaan admitted that if customers are permitted to return at the 56L1 rate,
without paying the market price or without compensating the Companies for any
incremental costs of the additional purchased power that they would be required to
purchase, then the Companies would be at risk (Tr. VoL XIII at 36•37). Thus, Staff witness
Cahaan concluded that, if the risk of returning is addressed, then the migration risk is the

only risk that should be compensated through a POLR charge (Id. at 7).

The Companies responded that their risk is not alleviated by customers agreeing to
may

return at market price, arguing that future circums ^^ p y^'^k^ p^°e wlren
require them to relieve customers of their pm
circumstances change (Cos. Ex. 2-A at 27-30). AEp-Ohio's witness expressed skepticism
as to a future Commission upholding such promises (Id)• AEP-O'hio also opposed
recovering any costs for market purchases incurred for returning customers through the
FAC as an improper subsidization of those customers who chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2-E at 14-16). Furthermore, the
Companies claim that their risk of being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witness Baker testified tha.t, even adopting Staff
witness Cahaan s theory that the Companies are ordy at risk for migration (the right of
customers to leave the SSO), migration risk equals approximately 90 percent of the
Companies' POLR costa pursuant to the Black-Scholes model (Tr. Vol. XIV at 204^205;

Cos. Ex. 2-E at 15-16).
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As the POLR, the Cammission believes that the Companies do have some risks
associated with customers switching to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRES contracts or during times of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minimal risk
as suggested by some. As noted by several intervenors and Staff, the risk of returning
customers may be mitigated, not eliniinated, by requiring customers that switch to an
alternative supplier (either through a g(yverrunental aggregation or individual CRES
providers) to agree to return to market price, and pay market price, if they return to the
electric utility after taking service from a CR1iS provider, for the remaining period of the
ESP term or until the customer switches to another alternative supplier. In exchange for
this commitment, those customers shall avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.20Q), Revised Code, which
allows governm.ental aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utility.
Therefore, based on the record before us, we conclude that the Companies' proposed ESP
should be modified such that the POLR rider will be based on the cost to the Companies
to be the POLR and carry the risks associated therewith, including the migration risk.
The Commission accepts the Companies' witness^ quantification of that risk to equa190
percent of the estimated PC)LR costs,23 and thus, finds that the POLR rider shall be
e.stablished to collect a POLR revenue requirement of $97.4 million for CSP and $54.8
million for OP. Additionally, the POLR rider shall be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power incurred by
the Companies to serve the returning customers. Accordingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2. ReUlaLoU Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets

that were authorized in various Commission proceedings regarding the Companies

electric transition plan (BTP), rate stabilization plan (RSP), line extension program, green

pricing power program, and the transfer of the MonPower's service territory to CSP. In

their application, the Companies proposed to begin the amortization of these regulatory

assets in 2011 and complete the amortization over an eight-year period. The projected

balances at the end of 2010 to amortize are $120.5 rnillion for CSP and $803 million for

OP. AEP-Ohio asserts that these projected balances, or the value on June 30, 2008, were

not challenged by any party. To recover these regulatory assets, the Companies created a

RAC rider to be collected from customers in 2011 through 2018. The rider revenues will

be reconciled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex. l, Exhibit DMR-5.
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Staff proposed that the eight-year amortization period proposal be deferred until
the Companies' next distribution rate case where alt components of distribution rates are
subject to review (Staff Ex. 1 at 4). AEP-Ohio responded that SB 221 authorizes single-
issue ratemaking related to distribution service, which is what it is proposing. AEP-Ohio
also notes that the only opposition to the Compani.es proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies subnut that Staffs preference to deal with this issue in a distribution rate case
is irrelevant and inconsistent with the statute.

The Conunission finds that the Companies have not demonstrated that the creation
of the RAC rider in its proposed ESP, as a single-issue ratemaking item for distribution
infrastructure and modernization incentives, fulfills the requirements of SB 221 or
advances the state policy. Therefore, the Cronunission finds that the RAC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that the
consideration of the requested amortization of regulatory assets is more appropriabe
within the context of a distribution rate case where all distribution related costs and issues
can be examined collectively. Accordingly, the Commission finds that AEP-Ohio s

proposed ESP should be modified to eliminate the RAC rider.

3. Energy Efficiency Peak Demand Reduction. Demand Response
vtible Capabd.i.tiesand Interru

(a) Energy Efficienc and Peak Demand Reduction

Section 4928.66, Revised Code, requires the electric utilities to implement energy
efficiency programs that wili achieve. energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
preceding three calendar years. This savings continues to rise until the cumulative
savings reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009

and by .75 percent annually until 2018.

CSP and OP include, as part of their ESP, an unavoidable Energy EEficiency and
Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estimated annual
DSM program cost (including both EE and PDR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral on an annual basis via the
EE/PDR rider (Cos. Ex. 6 at 47-48).

(b) Baselines and Benchmarks

In the ESP, the Companies have established the baselines for meeting the

benchmarks for statutory compliance by weather normalizing retail sales, excluding
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economic development load, accounting for the load of former MonPower service
territory and the Ormet/Hannibal Real Estate load, accounting for future load growth
due to the Comparefes' economic development efforts, and accounting for increased load
associated with the funds for economic development purposes pursuant to the order in
Case No. 04-169-EL-ORD (RSP Order)24 (Cos. Ex. 8 at 4; Cos. Ex. 2A at 46-51). The
Companies contend that its process is consiste.nt with Sections 4928.64(B) and
4928,66(A)(2)(a), Revised Code. The Companies request that the methodology be adopted
in this proceeding so as to provide the Companies clear guidance with statutory
compliance mandates. Further, the Companies reserve their right to request additional
adjustments due to regulatory, economic, or technological reasons beyond the reasonable

control of the Companies.

As to the calculation of the Companies' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-year period (2006 to 2008) and is not traly
economic development. Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Companies savfngs and
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-8,
Ex. GCS-1 and Ex. GCS-2). Staff recommends that CSP and OP make a case-by-case 6ling
with the Commission to receive credit for the energy savings and peak demand reduction
efforts of the electric utility's mercantile customers. Staff argues that because programs
like PJM's demand response programs are not committed for integration into the electric
utilities' energy eEficiency and peak reduction programs, such credits should not count
towards AEP-Ohio s annual benchmarks and retail customers who have such agreements
should not receive an exemption from AEP-Ohio's energy efficiency cost recovery
mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non-residential customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AEI'-Ohio service territories. Kroger proposes that, at the time
of the opt-out request, the customer would be required to self-certify or attest to AEP-
Oluo that for each faahty, or aggregated facilities, the customer has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement
the cost-effective measures identified in the audit or analysis. Kroger argues that the
unavoidable rider penalizes customers who have implemented cost efficient DSM
measures. ICroger contends that this is consistent with the intent of Section
4928.66(A)(2)(c), Revised Code (Kroger Ex.1 at 13-14).

IEU notes that the Commission has previously rejected a proposal similar to
Kroger's opt-out proposal with a demand threshold for mercantile customers in Duke's

24 In re Columbus Southern Power Company and Ohio Power Cvmpany. Case No. 04-169-EG-(7RD, Opinion and

Order Qanuazy 26, 2005) (RSP Order).
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ESP case.25 IEU urges the Comm9aaion, consistent with Section 4928.66, Revised Code,
and its determination in the Duke ESP case, to reject Kroges's request (IEU Reply Br. at

22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The MonPower load was not a load that CSI'
served and would have lost, but for some action by CSP. Therefore, we find that the
Companies' exclusion of the MonPower load in the energy efficiency baseline Is
inappropriate. The Conunission does not believe that all economic development should
automatically result in an exclusion from baseline. On the other hand, we agree with the
Companies adjustment to the baseline for the Ormet load. We note that the Companies
and Staff agree that the impact of customer-sited specific DSM resources will be included
in the Companies' compliance benchmarks and adjusted for any existing resources that
had historic implication during the years 2006-2008. The Commission also recognizes that
Staff and the Companies agree that the appropriate approach would be for the Companies
to make case-by-case filings with the Commission to receive credit for contn'butions by

mercantile customers.

In regards to Krogef s recommendation, for an opt-out process for certain
commercial or industrial customers, the Commission finds Kroger's proposal, as
advocated by Krager witness I-iiggins, too speculative. It is best that the Commission
determine the inclusion or exemption of a mercantile customer s DSM on a case-by-case
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pertinent part,

the following.

Any mechanism designed to recover the cost of energy efficiency and
peak demand reduction programs unde' divisions (A)(1)(a) and (b) of this
section may exempt mercantile customers that conunit th.eit' demand-
response or other customer-sited capabilities, whether existing or new, for
integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs, if the commission
determines that that exemption reasonably encourages such customer to

commit those capabilities to those programs.

This provision of the statute permits the Cotmnission to approve a rider that exeutpts
mercantile customers who commit their capabilities to the electric utility. However, the
statute does not dictate a minimum consumption level. For these reasons, the

Commission rejects Kroger s proposal.

25 In re Duke Energy Ohio, Inc., Case No. 06-920-EL-bSO, et aL, Opinion and Otder (December 17, 2008)

(Duke ESP Order).
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{c) F^er_gy Efficiency and Peak Demand Reduction Proerams

The Companies propose ten energy efficiency and peak demand reduction
programs that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working collaborative group of stakeholders.

As part of the Companies' energy efficiency and peak demand reduction plan, the
Companies propose to spend $178 million on the foIIowing programs: (1) Residential
Standard Offer Prograur, Small Commercial and indusirial Standard Offer Program,
Commercial and Industrial Standard Offer Program; (2) Targeted Energy Efficient
Weatherization Program; (3) Low Income Weatherization Program; (4) Residential and
Small Conunercial Compact Fluorescent Lighting Program; (5) Commercial and Industrial
Lighting Prograrn; (6) State and Municipal Light Emitting Diode Program; (7) Energy
Star@ New Homes Program; (8) Energy Star@ Home Appliance Program; (9) Renewable
Energy Technology I'rogram; (10) Industrial Process Partners Program (Cos. Ex. 4 at 20-
22). OEG supports the Companies EE/PDR rider as a reasonable proposal (OEG Ex. 2 at
13). OPAE generally supports the Companies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Comparu
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party administrator to manage program

implementation (OPAE Ex.1 at 16-17; OPAE/APAC Br. at 21-22).

Staff also generally approves of the Companies demand-side managernent and
energy efficiency programs. However, Staff notes that certain of AEP-Ohio's programs
are expensive and should be required to comply with the Tota1 Resources Cost Test (Staff

Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendations (OCC Ex• 5 at 9). First, OCC contends
that the Companies DSM programs for low-income residential customers are adequate
but should be available to all residential customers in Ohio. Second, OCC recommends
that AEP-Ohio work with Columbia Gas of Ohio, Inc., to develop a one-stop home

perfornnance program in year two of the ESP. Third, OCC recommends that programs for
consumers abbve 175 percent of the federal poverty level should be competitively bid and
customers charged for services according to a sliding fee scale based on income. Fourth,
like Staff, OCC contends that all programs should be evaluated for cost-effectiveness
pursuant to the Total Resource Cost Test. Finally, OCC expresses concem regarding the
administrative costs of the programs, in comparison to energy efficiency programs
offered by other Ohio utilities and recommends that the admirdstrative cost of the DSM
program (administrative, educational, and marketing expenses) be determined by the
collaborative, and 1'vnited to 25 percent of the program costs to ensure that the majority of

the program dollars reach the customers (Id.).
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The Convnission directs, as the Companies submit in their ESP, that the
collaborative process be used to contain administrative cost of the EE/PDR programs and
to ensure, with the possible exception of low-income weatherization programs, that all
programs comply with the Total Resource Cost Test. We do not agree with OPAE/APAC

that a third-party administrator is necessary to act as a liaison between the Companies

and the collaborative. Thus, the Companies should proceed with the proposed EE/PDR
programs proposed in its ESP as justified by the market project study and as refined by

the collaborative.

(d) Interruptible Capacitv

The Companies count their interruptible service towards their peak demand
reduction requirements in accordance with Section 4928.66(A)(2)(b), Revised Code. More

specifically, the Companies propose to increase the limit of OP's Interruptible Power-

Discretionary Schedule (Schedule IRP-II) to 450 Megawatts (MW) from the current limit

of 256 MW and to modify CSP's Emergency Curtailable Service (ECS) and Price

Curtailable Service (PCS) to make the services more attractive to customers. The
Cornpanies request that the Commission recognize the Companies' ability to curtail
customer usage as part of the peak demand reductions (Cos. Ex.1 at 5-6)-

StafE advocates that any credits awarded for the annual peak demand reduction
targets for the Companies' interruptible programs should only apply when actual

reductions occur (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be

counted toward AEP-Ohio s peak demand reduction as it is contrary to the intent of SB

221 to improve grid reliability and would be based on load under the control of the

customer rather than AEP-Ohio. Further, OCEA argues that the Companies would reap

an inequitable benefit from interruptible load (possibiy in the form of off-system sales)

that is not reduced at peak which would allow the Companies to sell the load or avoid

buying additional power. OCEA contends that any such benefit is not passed on to

customers (OCEA Br. at 102-103; Tr. Vol. IX at 68-69).

The Companies argue that capacity associated with interruptible customers should

be counted toward compliance with the requirements of Section 4928.66, Revised Code, as
the ability to interrupt is a significant demand reduction resource to AEP-C)hio. Further,

the Companies state that interruptions have a real impact on customers and the
Companies do not want to interrupt service when there is no system or market

requirement to do so (Cos. Ex.1 at 6). The Companies note that Section 4928.66(A)(1)(b),

Revised Code, requires the electric utility to implement programs "designed to achieve" a
specified peak demand reduction level as opposed to "achieve" a specified level of energy

savings as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
admits that the plain meaning of "designed to achieve" and "achieve" are different (Tr.

Vol. V1fI at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy efficiency programs
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and peak demand reduction programs. As such, the Companies contend that Staffs
position is not supported by the language of the statute and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource planning, interruptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. Finally, the Companies note
that the Conunission defines native load as internal load minus interruptible load?b For
these reasons, the Companies contend that their interruptible capacity should be counted
toward their compliance with the peak demand reduction benchmarks (Cos. Br.114-115;

Cos. Reply Br. at 90-93).

Further, the Companies claim that interruptible cu.stomers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their service
is actually curtailed. AEP-0hio notes that it includes such interruptible service as a part
of its supply portfolio, unlike the PJM demartd response programs, which is based on
PJM's zonal load. Therefore, AEP-ohio asserts there is no disparate treatrnent between

counting interruptible capabilities as part of peak demand reduction compliance
requirements and prohibiting retail participation in wholesale PJM denand reduction
programs (Cos. Reply Br. at 90-91). Further, as to OCEA's claims regarding interruptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argue that counting interruptible load fits squarely within the
stated intent of the statute that programs be "designed to achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plartt5. As to
the customer's control of interruptible load argument, the Companies note that the
customer has a choice to "buy through" to obtain replacement power at market prices to
avoid curtailment and in such situations the Companies' supply portfolio is not affected.
Regarding OCEA.'s assertion that the Companies rnight benefit from the associated
interruption, AEP-Ohio acknowledges that off-system sales are indirectly possible, as are
other circumstances, based on the market price. Nonetheless, AF1''r01vo argues that such
does not alter the fact that AEP-Ohio s retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, AII'-Ohio asserts tha.t
interruptible tariff capabilities should count toward the Companies' peak demand

reduction compliance requirements.

The Commission agrees with the Staff and OCEA that interrma.pt3ble load should

not be counted in the Companies' determination of its EE/PDR compliance requirements
unless and until the load is actnally interrupbed. As the Companies recognize, it is
imperative, with regard to the PJM demand response programs, that the Companies have

26 See pToposed Rule 4901:5-5-01(Q), O.A.C., In the Matter of the Adoption of Rufes for A[ternatiat and

Reneu+able Energy Technologies and Resoarcrs, and Eraission Contral Reporting Requiren¢enta; and Amerrdment

of Chapters 4901:5-1, 4901:5-3, 4901.:5-5, and 4901:5-7 of the Ohio Admtnistrative Code, nttreaa+,t to ChaYtEr

4928, Revised Code, to Implemenf Senate Bi7l No. 221, Case ND. 08-888-I:i ARD (Green Rnlea).
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some control or commitment from the customer to be included as a part of AEP-Ohio's
Section 4928.66, Revised Code, compliance requirements.

Further, the Commission emphasizes that we expect that applications filed

pursuant to Section 4928.66(A)(2)(b), Revised Code, to be initiated by the electric utility
only when the circumstances are justified. At the time of such filing by an electric utility,
the Cocmnission will determine whether the electric utility's continued compliance is

possible under the circumstances.

4. Economic Develonment Cost Recovery Rider and the Partnershiv

with Ohio Fund

The Companies' ESP application includes an unavoidable Economic Development
Rider as a mechanism to recover costs, incentives and foregone revenue associated with

new or expanding Commission-approved special arrangements for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarterly filings. In addition, the Companies propose the
development of a "Partnership with Ohio" fund from shareholders. The fund would
consist of a $75 million commitment, $25 million per year of the ESP, from shareholders.
The Companies' goal is for approximately half of the fund to be used to provide
assistance to low-income customers, including energy efficiency programs for such
customers, and the balance to be used to attract and retain business development within
the AEP-Ohio service area (Cos. Ex.1 at 12; Cos. Ex. 3 at 15-16; Cos. Ex. 6 at 49; Tr. Vol. III

at 115-119).

OCC proposes that the Con"""`ion continue its policy of dividing the recovery of
forgone revenue subsidies equally from AEP-ONo's shareholders and customers or
require shareholders to pay a larger percentage. Further, OCC expresses some concern
that the rider may be used in an anti-competitive manner as it is not likely that incentives
and/or discounts will be offered to shopping customers. To address OCCs
anticompetitive concerns, OCC proposes that the Comrmission make the economic
development rider avoidable or establish the charge as a percentage of the customer's
entire bill rather than a percentage of distribution charges. OCC aLso recommends that all
parties participate in the initial and annual review of the economic development contracts
and that, at the annual review, if the customer has not fulfilled its obligation, the
arrangement be cancelled, the subsidy paid back, and the Companies directed to credit
the rider for the discounts (OCC Ex.14 at 4-8; OCEA Br. at 104-106).

The Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
aazrangements for econornic development and, thus, OCCs recommendation to continue
the Commission's previous policy is misplaced. Further, the Companies note that the
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Commission's approval of any special. arrangesnent will indude a public interest

determination 'I'hus, the Companies argue that OCC's recommendation for all parties to

initiaIIy and annually review economic development arrangements is unnecessary,
bureaucratic and burdensome, and should be rejected. The Companies contend that
economic development and full recovery of the foregone revenue for economic

development is consistent with SB 221 and a significant feature of the Companies' FSP,

which should not be modified by the Con*niskon (Cos. Br. at 132).

The Commission finds that OCCs concerns are unfounded and unnecessary at this
stage. The Commission is vested with the authority to review and determine whether or
not economic development arrangements are in the public interest. OCC's request is

denied.

OPAE and APAC argue that the Companies have not provided any assurances that

the $75 million will be spent from the Parfnership with Ohfo fund if the Commission

modifies the ESP and fails to state how much of the fund will be spent on low-income, at-

risk populations (OPAE/APAC Br. at 19-20). The Companies submit that, if the F5P is

modified, they can then evaluate the modified FSP in its entirety to determine whethex
this fund proposal contained in the ESP requires eliinination or modificatton (Tr. Vol. III

at 137-138; Tr. Vol. X at 232-233).

While the Partnership with Ohio fund is a key component of the economic
development proposal, in light of the modifications made to the ESP pursuant to th7s
opinion and order, we find that the Companies' shareholders should fund the Partnership

with Ohio fund, at a nunimuin of $15 million, over the three-year ESP period, with aIl of
the funds going to low-income, at-risk customer programs. Accordingly, we direct AEP-

Ohio to consult with Staff to administer the program established herein.

C. Line Extensions

In its ESP, AEP-Ohio proposes to modify certain existing line exEension policies
and charges included in its schedules (Cos. Hx. 10 at 5-14). Specifically, the Companies .
requested a modification to their defmition of line extension and systen impaaver< ►ents, a

continuation of the up-front payment concept established in Case No. 01-2708-EtrCOIF
an increase in the up-front residential line extension charges, implementation of a
uniform, up-front line extension charge for all nonresidential projects, the elimination of
the end use' customer's monthly surcharge, and the elimuiation of the alternative

construction option (Id. at 3-4,6-7,10-12).

^ 1. the MaYfer of the Commission' s Investigation into the Policies and Procedures of Ohio Power Compm+y,

Colambvs Southern Pawer Company, 77w Cleaeland Eleciric Ilhmdnaling Company, Ohto Edison ConTmEy, 77e

Toledo Edison Company and Monongahela Puwr CompmTy Regard°lg the b'staU"tion of New Line Eslensions,

Case No. 012708-EGCOI, et a1., Opinion and Qrder (November 7, 2002).
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Staff testified that distribution-related issues and costs, such as those related to line
extensions, be examined in the context of a distribution rate case (Staff Ex. 13 at 4). IEU
concurred with Staff's position (fEU Br. at 25). OCC also agreed and added that AEP-
Ohio should be required to demonstrate in that rate proceeding that its costs related to
line extensions have substantially increased, thereby jusiifying AEP-Olu° s proposed
increase to the up-front residential 19ne extension charges (OCEA Br. at 87).

Per SB 221, the Commission is required to adopt uniform, statewide line extension
rules for nonresidential custoniers witlun six months of the effective date of the law. The
Commission adopted such rules for nonresidential and residential customers on
November 5, 2008.28 Applications for rehearing were filed, which the Comnvssion is still
considering. Accordingly, the new line extension rules are not yet effective.

The Coimnission finds that AEP-Ohio has not demon.strated that its proposal to
continue, in its ESP, its existing line extension policies regarding up-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefore, in
light of the SB 221 mandate that the Commission adopt statewide liruz extension rules that
will apply to AEP-Ohio, we do not believe that it makes sense to adopt a unique policy for
AEP-Ohio at this tune. As such, the Companies' ESP should be modified to eliminate the
provision regarding line extensions, which would have the effect of also eliminating the
alternative construction option as requested by the Companies. AEP-Ohio is, however,
directed to account for all line extension expenditures, exduding premium wrv1CeS' in
plant in service until the new line extension rules become effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge customers for premium services pursuant to their existing practices. '

V. TRANSNIISSION

In its ESP, the Companies requested to retain the current TCRR, except the

marginal loss fuel credit will now be reflected in the PAC instead of the TCRR. We

concur with the Companies' request. We find the Com.panies' request to be consLstent

with our determination in the Companies' recent TCRR Case,29 and thus, approve the

TCRR rider as proposed by the Compardes. Additionally, as contemplated by our prior

order in the TCRR Case, any overrecovery of transmission loss-related costs, which has

28 See !n the Matter of the Commission's Revieto of Chapters 490i:1-9, 4901:1-10, 4901:1-21, 4901:1-22, 4901:1-23,

4901:1-24, and 4901:1-25 of the Ohio AdminEstrati'oo Code, Case No. 06-653-ELORD, Finding and Order

(November 5, 2008), Entry on Rehearuig (December 17, 2008) (06-653 Case).

29 In the Matter of the Applientious of Columbus 8outlcera Powar Compmtl and Ohio Pomer Cm+gwny to Adjust

Each Cvmyany's Transmissimt Cost Recooery Rider, Case No. 08-12r2-E[.-L1NC, Finding and Order

(l7ecember 17, 2008) (TCRR Case).
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occurred due to the tiatui.g of our approval of the Companies' ESP and proposed FAC,
shall be reconciled in the overJunderrecovery process in the Companies' next TCRR rider

update filing.

VI. OTHER ISSUES

A. Corporate SeUaration

on1. Functional Senarati

In its ESP application, AEP-Ohio requested to remain functionally separated for the
term of the ESP, as was previously authorized by the Commission in the Companies' rate
stabilization plan proceeding,30 pursuant to Section 4928.17(C), Revised Code (Cos. App.
at 14; Cos. Br. at 86). The Companies also requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmission assets
and that, upon the expiration of functional separation, the Companies would sell or

transfer their generation assets to an affiliate (Id.).

Staff testified that the Companies' generating assets have not been structurally

separated from the operating companies (Staff Ex. 7 at 2-3). Staff also recommended that,
in accordance with the recently adopted corporate separation rules issued by the
Commission in the 5S0 Rules Case,m the Companies should file for approval of their
corporate separations plan witlhin 60 days after the rules become effective. Furthermore,
Staff proposes that the Companies' corporate separation plan should be audited by an
independent auditor within the first year of approval of the ESP, the audit should be
funded by the Companies, but marwged by Staff, and the audit should cover compliance
with the Commission's rules on corporate separation (Staff Ex. 7 at 3-4). No paTt3'

opposed AEP-Ohio's request to remain functionally separate.

Accordingly, the Commission finds that, while the ESP may move forward for
approval, as noted by Staff, in accordance with our recently adopted rules in the SSO
Rules Case, the Companies must file for approval of their corporate separation plan
within 60 days after the rules become effective.

30 In re Columints Southern Power Company and Oh{o Pozuer Company, Case No. 04-169-EIrUNC, Opssmion and

Order at 35 Qanuary 26, 2°Q5).

31 In the Matter of the Adoption of Rules for Standard Semice Offer, CmpOrate Separahon, Reasortab1e

Arrangements, and 7tansmission Riders for Electric Cltilities Pursuant to Sections 4928.14, 4928.I7, and

4905.31, Reotsed Code, as amended by Amended Substitute Senate BiI! No. 221, Case No. 08-777ELORD,

Finding and Order (September 17, 2°°8), and Entty on Rehearing (Fe6ruary 11, 2009) (5S0 Rules Case).
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2. Transfer of GeneratinQ Asseis

The Companies request authorization for CSP to sell or transfer two recently
acquired generating facilities (Waterford Energy Center and the Darby Elecfric
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the current rates) (Cos.
Ex. 2-A at 42; Cos. Ex. 2-E at 20). CSP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2005, which has a generabng capacity
of 821 MW (Cos. App. at 14), On April 25, 2007, CSP purchased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 480 MW and a summer capacity of approximately 450 MW (Id.). Although
AEP-Ohio is requesting authority to transfer these generating assets pursuant to Section
4928.17(E), Revised Code, CSP has no immediate plans to sell or transfer the generating
facilities. If AP1'-Ohio obtains authorization to sell these generating assets throngh this
proceeding, AEP-Ohio will notify the Commission prior to any such transaction (Id. at

15).

Through its application, the Companies alsO notify the Commission of their
contractual entitlements/arrangements to the output from the Ohio Valley Electric
Corporation generating facilities and the Lawrenceburg Generation Station that the
Companies intend to sell or tranafer in the future, but argue that any sale or transfer of
those entitlements do not require Commission authorization ^e tiem^d^
not represent generating assets wholly or partly owned by Companies l^
Section 4928.17(E), Revised Code (Id.).

The Companies argue that, if the Commission does not grant authorization to

transfer these plants or entitlements, then any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos. Ex. 2-E at 20-21). AEP-Ohio states that this rate
recovery would include approximately $50 million of carrying costs and expenses related
to the Waterford Energy Center and the Darby Electric Generating Station annually, and

$70 million annually for the contract entitlements (Id.).

Staff witness Suclcley testified that, while Staff does not necessarily disagree with
the proposal to transfer the Waterford Energy Center and the Darby Electric Generating
Station facilities, Staff believes that the transfers could have a potential financial and
policy impact at the time of the transfer (Staff Ex. 7 at 3). Thus, Staff recvmmended that
the Companies file a separation applicatior4 in accordance with the Commi.ssion s SSO
rules, at the time that the transfer will occur (Id.). Several other parties agree that, in the
absence of a current plan to sell or transfer, the Commission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4928.17(E), Revised Code, at the thne of the actual sale or transfer
(OCEA Br. at 100; lEU Br. at 26-27; OEG Br. at 16).

The Commission agrees with Staff and the intervenors that the request to transfer
the Waterford Energy Center and the Darby Electric Generating Station facilities, as well

as any contractual entiflements/arrangements to the output of certain facilities, is
premature. AEP-Ohio should file a separate application, in accordance with the
Commission's rules, at the time that it wishes to sell or transfer these generation facilities.
The Cominission, however, recognizes that these generating assets have not and are not
induded in rate base aind, thus, the Companies cannot collect any expenses related
thereto, even if the facilities or contractual outputs have been used for the benefit of Ohio
customers. If the Commission is going to require that the etecFric utilities retain these

generating assets, then the Commission should also allow the Companies to recover Ohio
customers jurisdictional share of any costs associated with maintaining and operating
such facilities. Accordingly, we find that while the Companies still own the generating
facilities, they should be allowed to obtain recovery for the Ohio customers' jurisdictional
share of any costs associated therewith. Thus, we believe that any expense related to

these generating facilities and contract entitien ►ents that are not recovered in the FAC

shall be recoverable in the non-FAC portion of the generation rate as proposed by the
Companies. The Commission, therefore, directs AEP-Ohio to modify its FSP consistent

with our determinatlon herein.

B. Possible EarlyPlant Qosures

The Companies include as a part of their application in these cases a request for
authority to establish a regulatory asset to defer any unanticipa'ted net cost associated
with the early closure of a generating unit or units. The Coinpanies assert that, during the
ESP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing to cost-effectively operate the generation unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App. at 18-19; Cos. Ex. 2-
A at 51-52). The Companies reqaest authority to include net early closure cost in Account
182.3, Other Regulatory Assets. In, the event of an unanticipated shut down, the
Companies state they will timely file a request with the Commission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App. at 18-19; Cos. Ex 6 at 25-26). The Companies also request authority tn come
before the Commission to determine the appropriate treatment for accelerated
depreciation and other net early closure costs in the event that the Comp ^li fintd^'^t
necessary to close a generation plant earlier that otherwise expected (
anticipated shut down) (Cos. Ex. 6 at 28).
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OCEA posits that the Companies' request for accounting treatment for early plant
closure is wrong and should be rejected. OCEA reasons that the plant was included in
rate base under traditional ratemaking regulation to give the Companies the apportunity
to earn a return on the iavestment and the Companies accepted the risk that the plant
might not be fully depreciabed when it was removed from service. OCEA asserts it is not
appropriate to guarantee the Companies recovery of their investment. Tf the Commission
determines to allow the Companies to establish the requested accounting treatment.
OCEA asks that the Commission adopt the Staff's °offset" recommendation (OCEA Br. at

102).

Staff argues that the value of the generation fleet was detertnnined m the
CoMpanjeS' ETp caSeS,32 wherein, pursuant to the stipulation, AEP-C)hio agreed not to
impose any lost generation cost on switching customers during the marlcet development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies' fleet was not stranded. Accordingly, Staff opposes the Companies'
requests to impose on customers the cost or risk of uneconomic plants without accounting
for the offset of the positive economic value of the rest of the Companiea generation

plants (Staff Ex.1 at 8).

Based on the record in this proceeding, the Commission is not convinced that it is
appropriate to approve the Comparues request for recovery of net cost associated with an
unanticipated shut down. Despite the arguments of the Companies to the contrary, we
are persuaded by the arguments of the Staff that there may be offsetting positive value
associated with the Companies generation fleet. Accordingly, while s veTeaz wiU , ►^ y

Companies the authority to establish the accounting mechanism P
closure cost, the Companies must file an application before the Commission for recovery
of such costs. Accordingly, this aspect of the Companies' ESP application is denied. As to
the Companies' request for authority to file with the Commission to determine the
appropriate treatment associated with an earlier-than-anticipated shut down, the
Conunission finds this aspect of the application to be reasonable and., accordingly, the

request should be granted.

C. PIM Demand ResUonse Programs

Through the ESP, the Companies propose to revise certain tariff provisicros to
prohibit customers receiving SSO from participating in the demand response p hg ^

eoffered by PJM, either directly or indirectly through a third-party.
programs retail customers can receive payment for being available to curtail even if the

32 In the Matter of the Applieationa of Coiumbas Svathern Pourer Company and Ohio Potoer Cou+pany for APproad

of Their Electric Transition Plans and for Receipt of Transition Reuenues, Case Nos. 94-1724-Et-B7'P and 99-

1730-EIrSIP, Opindon and Chder at 15-18 (Septeatber 28, 2000).
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customer's service is not actually curtailed. AEl'-Ohio argues that allowing its retail
customers receiving SSO to also partici.pate in F'JM demand response programs is a rw-
win situation for AEP-Ohio and its other customers and inconsistent with the
requirements of SB 221. The Companies contend that PJM demand respon.se programs
are intended to ensure the proper price signal to wholesale customers, not to address

retail rate issues (Cos. Ex. I at 5-7). AII'-Ohio argues that retail customers should

participate through AEP-Ohio-sponsored and Commission-approved programs. The
Companies contend that FERC has granted state comm.issions, or- more precisely, the
"relevant electric retail regulatory authority," the authority to preclude retail customer
participation in wholesale demand response programs• Wholesale Cmnpetition in Regions

with Organizerl Eleetric Markets (Docket Nos. RM07-19-D00 and AD07-7-OOD), 125 FERC ¶

61,071 at 18 CFR Part 35 (October 17, 2008) (Final Rule) (Cos. Br, at 119)

AII'-Ohio notes that it has consistently challenged reta3l custopners' ability to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail 'pariicipants should not be

surprised by the Companies` position in this proceeding (Tr. Vol. IX at 212). AEP-Ohio
have not

argues that Ohio businesses participating in PJM's demand response programs
invested their own capital or assets, taken any financial risk, or added any value to the

servfces for which they are being compensated through PJM. The Comparues assere' as
stated by Staff witness Scheck, that the PIM demand response programs cost AEP-Ohio's
other customers as the load of such PJM program part`cipants continues to count toward

in̂
the Companies Fixed Resource Requirements (FRR) option and such^st^r

program
AEP-Ohio's retail rates (Tr. Vol. V.III at 165-166). Further,
participant/customer's ability to intenupt is of no use to AEP-Ohio, as the Companies
claim that PJM's curtailment request is based on PJM's zonal load and not AII'-Ohio's

peak load (Cos, Br. at 122-123).

The Companies reason that SB 221 includes a process whereby mercant9le
customer-sited resources can be committed to the utility to comply with the peak demand
reduction benclunarks as set forth in Section 4928,66(A)(2)(d), Revised Code. Further,
AEp-Ohio argues that it is unclear how the interruptible capacity of a customer
participating in PJM's demand response program can count toward the Companies'
benchmarks without being under the control of the Companies and "designed to achieve"

peak
demand reductions as required by the statue. As such, the Companies argue that, if

participation in the PJM demand response pro$xam is allowed, PJM will be in direct
competition with the electric distribution companies efforts to comply with energy
efficiency and peak demand reduction benchmarks and thus, render the mercantile
customer commitment provfsions largely ineffective. For these reason.s, P.EP-Ohio states

that it should incorporate parlicipation in PTM's deniartd response programs through

AEP,-Ohio
and AEP-Ohio would then be in a position to pass some of the economic

benefits associated with participation in PJM programs on to retail customers through
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complementary retail tariff programs and to pursue mercantile customer-sited
arrangements to achieve benclunark compliance, thus allowing the Companies tt' avoid

duplicate supply costs (Cos. Br. at 124-126).

This aspect of the Companies' ESP proposal is opposed by Integrys, OMA,
Commercial Group, OEG, and IEU. Most of the intervenors contend that AEP-Ohio, in
essence, considers retail customer participation in PJM programs the reselLng of power
provided to them by AEP-Ohio. Tntegiys makes the most compr'ehensive arguments
opposing AEP-Ohio's request for approval to prohibit customer participation in the PJM
demand response programs. Integrys argues that 18 C.F.R. 35.28(g) only pern-dts this
Commission to prohibit a retail customer's participation in demand response programs at
the wholesale level through law or regotation. Section 18 C.F.R. 35.28(g) states:

Each Commission-approved independent system operator and regional
transmission organization must permit a qualified aggregator of retafl
customers to bid demand response on behalf of retail customers directly
into the Commission-approved independent system operator's or regional
transmission organization's organized markets, uniess the ^"^ ^t
regulations of the releaant electric retail regulatory authority expres sly

perrnit a retail Customer to participa.te. [Emphasis added.]

Thus, Integrys reasons that a ban on participation in wholesale demand response
programs through AEP-Ohio s tariff is not equivalent to an act of the General Assembly
or rale of the Commission. Accordingly, Integrys reasons that any attempt by the
Commission to prohibit participation in this proceeding is beyond the authority granted
by FERC and will be preempted. Further, Integrys and Constellation argue that AEP-
Ohio has failed to state under wliat authority the Conunission could bar customer
participation in PJM's demand response and reliability programs. Constellation and
Integrys posit that it is not in the public interest for the Commission to approve the
prohibition from participation in such programs (Constellation Br. at 20-23; Consbellation

Ex. 2 at 18; Integrys Ex. 2 at 15; Integrys Br. at 2).

Even if the Commission concludes that it has the authority to grant AEP-Ohio`s

request to revise the tariff as requested, Integrys asserts that the Companies have not met
their burden to justify prohibiting pazticipation in PJM demand response programs.

Integrys
asserts that the request is not properly a part of the E5P applications and should

have been part of an application not for an increase in rates pursuant to Section 4909.18,
Revised Code. Nonetheless, Integrys concludes that under Section 4928.143 or Section
4909.18, Revised Code, the burden of proof is on the electric utility eompany to show that

its proposal is just and reasonable.
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The Companies, according to Integrys and the Commercial Group, have failed to
present any demonstration that the Companies' programs are more benneficial to
customers than the PJM programs. On the other hand, Integrys asserts that the PJM
programs are more favorable to customers than the programs offered by ABP-Oluo as to
notification, the number of curtailments per year, the hours of curtailmerits, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-12;

Commercial Group Br. at 9). In addition, certain interveners note, and tlc Vop IX at
agree, that PJM has not curtailed any customers since AEP-Ohro joined PJM (T •
48). Furthermore, the intervenors contend that participation in the demand response
programs provides improved grid reliability and improved efficiency of the market due

to competition (Integrys Ex. 2 at 8).

Integrys also notes that the Ohio customers receive significant financial benefits
from load serving entities beyond Ohio ('Tr. Vol. IX at 52-52,118). Integrys argues that
AEP-Ohio wishes to ban customer participation in wholesale demand response programs
to facilitate the increase in OSS of capacity to the benefit of the Companies' shareholders.
Integrys reasons that because AEP-Oh9o can count load enrolled in its interraptible
service offerings as a part of the PJM ILR demand response program, the Companies wil]
receive credit against its FRR commitment. The Companies, according to Integrys,Ih^pg
that additional load will come from the custorners currently participating
demand response programs in Ohio (Tr. Vol. IX at 53-58; Integrys Br. at 20-22). Integrys
proposes, as an alternative to prohibiting customer participation in wholesale demand
response programs, that the Commission count participation in the programs towards
AEP-Ohio's peak demand reduction goals in accordance with the requirements of Section
4928.66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response programs, or the eleciric services company could be required

to register the committed load with the Commission,

Furthermore, Integrys reasons that the Commission can not retroactively interfere
with existing contracts between customers and the custome.i's electric service provider in
relation to the commitment contracts with PJM. With that in mmd and if the Commission
decides to grant AEP-Ohio's request to prohibit participation in wholesale demand
response programs, Integrys requests that customers currently committed to participate
in PJM programs for the 2008-2009 planning period and the 2009-2010 planning period be
peradtted to honor their comxrdtments (integrys Br. at 27-28).

Integrys argues that the Companies' claim that taking SSO and participating in a
wholesale demand response program is a resale of power and a violation of the terms and
conditions of their tariffs is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customer's consumption of energy upon a
caIl from the regional transmission operator (in this case, PJM). The custamer is not
purchasing energy from AEP-Ohio, so any energy purchased by AEP-Ohio can be
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transferred to another purchaser. Thus, Integrys asserts that AEP-Ohio's argument
regarding participation in a wholesale demand response program is fiction and not based
on FERC's interpretation of participation in such programs. Finally, Integrys contends
that ABP-Ohio's proposal is a violation of Section 4928.40(D), Revised Code, as such
prohibits electric utilities from prohibiting the resale of electric generation service.

The Commercial Group asserts, that because AII'-Ohio has not performed any
studies or analyses, the Companies' assertion that wholesale demands response progranm
must be different from a demand response program offered by AEP-Ohio is unsupported
by the record (Tr. Vol. IX at 47). The Commercial Group requests that the Companfbe
directed to design energy efficiency and demand response programs that incorporate

available programs (Comxnercial Group at Br. 9).

OEG argues that, to the extent there are real benefits to the Companies as well as to
their'retail customers in the form of improved grid reliab9lity, AEF-Ohio should be
required to offer P]M demand response programs to its large industrial customers by way
of a tariff rider or tluough a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies currently use the capabilities of their interruptible customers to assist the
Companies in satisfying their generation capacity requirements to FjM. According to
IEU, SB 221 gives mercantile customers the option of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies' portfolio

(IRU Ex. l at 12).

Constellation argues that AEP-Ohio's proposal violates Sectson 4928.20, Revised
Code, and the dear intent of SB 221. Further, Constellation argues that approving AEp-
Ohio's request to prohibit Ohio businesses from conservation programs during thLs
period of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses' must compete are able to participate in the PJM programs.
As such, consistent with the Commission's decision in Duke's ESP case (Case No. 08-920-
EL-SSO, et al.), ConsteIlation encourages the Commission to reject AEP-Ohio s request to
prohibit SSO customers from participating in PJM demand response programs and give
Ohio's business customers aIl available opportunities to reduce demand, conserve energy,
and invest in conservation equipment (Constellation Br. at 23). OMA supports the claims

of Constellation (OMA Br. at 10).

First, we will address the claims regarding the Comnussion's authority, or as
claimed by Integrys, the lack of authority, for the Commission to determine whether or
not Ohio's retail custorners are permitted to parudpate in wholesale demand response
programs. The Co*nmission finds that the General Assembly has vested the Comnussivn

and service issues of Ohio's public
with broad autharity to address the rate, clarges,
utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Commission the entity to which FERC was referring in the Final Rule when it referred to
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the "relevant electric retail regulatory authority." We are not convinced by lntegrys'
arguments that a specific act of the General Assembly is necessary to grant the
Commission the authority to determine whether or not Oluo s retail customers are
permitted to participate in the RTO's demand response programs.

Next, the Commission acknowledges that the P)M Programs offer benefits to
program participants. We are, however, concerned that the record indicates that PJM
demand response programs cost AEP-Ohio's other customers as the load of AEP-Ohio's
FRR and the cost of meeting that requirement is reflected in AEP-Ohio's retail rates.
Finally, we are not convinced, as AEP-Ohio argues that a custorner's participation in
demand response programs is the resale of energy provided by AEP-Ohio. For these
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to Ohio ratepayers to determine whether
this provision of the ESP will produce a significant net benefit to AEP-Ohio consumers.
The Commission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which will be established pursuant to a subsequent entry. Although
we are not making a determination at this time as to the appropriateness of such a
provision, we direct AEP to modify its FSP to eliminate the provision that prohibits

participation in PJM demand response programs.

D. Inte ated Gasif3cation Combined Cvcle (IGCCI

In Case No. 05-376-EL-UNC, the Commission'concluded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the desiga,
construction, and operation of an IGCC generating plant where that plant fulfills AEP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies` application.33 Applications for rehearing of the
Commission s IGCC Order were timely filed and by entry on rehearing issued June 28,
2006, the Com.mission denied each of the applications for rehearing (IGCC Rehearing
Entry). Further, the IGCC Rehearing Entry conditioned the Commission's approval of the
application, stating that: (a) all Phase I casts would be subject to subsequent audit(s) to
determine whether such expenditures were reasonable and I^C tl

^c^mcurzednot

construct the proposed IGCC facility; and (b) if the proposed
constructed and in operation within five years after the date of the entry on rehearing, a11
Phase I charges collected must be refunded to Ohio ratepayers with interest.

In this ESP proceeding, AEP-Ohio witness Baker testified that, although the

Companies have not abandoned their interest in constructing and operating an IGCC
facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construction
and operation of an IGCC fadlity. As AEP-Ohio interprets SB 221, the Companies may be

33 In re Columbus Soufhern Pomer Company and Ohio Pawzr Company, Case No. o5-376-E[rUNC, Opinion and

order (April1o, 2006) (IGCC Order).
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required to remain in an ESP to assure an opportunity for cost recovery for an IGCC
facility; the construction work in process (CWIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the Ibnit on CWIP as
a percentage of total rate base which the witness contends causes particular unoertainhes
since the concept of a generation rate base has no applicability under SB 221; and the
effect of "mirror CWIP" (Cos. Ex. 2-A at 52-56). The Companies assert that not only are
these barriers to the construction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and clean coal technology,
such as an IGCC. FinaIIy, the Companiea' witness notes that, since the time the
Companies proposed the IGCC facility, CSP has acquired additional generating capacity.
According to Company witness Baker, the Companies hope to work with the Governor s
administration, the General Assembly, and other interested parties to enact legislation
that wiIl make an IGCC facility in Meigs County a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the existing requirement that electric
utilities must satisfy to earn a return on CWII' and, since the Companies do not ask for the
Commission to make any determination in this proceeding or at any definite time in the
future as to the IGCC facility, the Comnti.ssion should take no action on this issue (OCEA

Br. at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Commission's IGCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Conunission. Further, as OCEA asserts, there does not
appear to be any request from the Companies as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rule, at this tune, on any matter negarding the
Meigs County IGCC facility in this proceeding. We wiIl address the matber as part of the

pending TGCC proceeding.

E. Alternate Feed Service

As part of the ESP, the Companies propose a new alternate feed service (AFS)
schedule. For customers who desire a higher level of reliability, a second distribution
feed, in addition to the customer's basic service, will be offered. Existing AEP-Ohio
customers that are currently paying for AF.S will continue to receive the service at the
same cost under the proposed tariff. Existing customers who have APS and are not
paying for the service wiIl continue to receive such service until AEP-Ohio upgrades or
otherwise makes a new investment in the facilities that provide APS to that customer. At
such time, the customer will have 6 months to deeide to discontinue AFS, take partial
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos. Ex.1 at 8). While OHA supports the implementation of an AFS schedule

offering with clearly defined terms and conditions, OHA takes issue with two aspects of

the AFS proposal. OHA witness Solganick testified that it is his understanding that the
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customer will have six months after the customer is notified by the company to make a
decision (OHA Ex. 4 at 15). However, OHA witness Solganick advocated that six months
was insufficient because critical-use customers, like hospitals, require more lead time to
evaluate their electric supply infrastructure and needs (Id.). As such, he argued that 24
months would be more appropriate for planning purposes (Id.). Moreover, OHA argued
that, because this issue involves the overall management and cost of operating AEP-
Ohio s distribution system, the Commission should defer consideration of the proposed

AFS until AEP-Ohio's next distribution rate case where there Bm at 28OHA
ireatment of the issue as opposed to this 150-day proceeding (OHA 23) .

believes that a distribution rate proceeding would better ensure that the underlying rate
structure for AFS is correct, similar to the argument for deferring decision on other
distribution rate issues presented in this ESP proceeding (Id.). Staff and IEU also agree
that the issue should be addressed in a distnbution rate case (Staff Ex.1 at 4; IEIJ Ex. 10 at
11). However, IEU further recommends that the Conunission deny the Companies .
request because it is not based on prudently incurred costs (IEU Br, at 25-26).

The Companies retort that, while they may have some flexibility as to the notice
provided customers, such notice is limited by the Companies planning horizon for
distribution facilities and the lead time required to complete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while more than 6
months may be feasible, anything more than 12 months would not be pradent and, in
certain rare circumstances, would not facilitate the construction of complex faalities (Id.),
Nonetheless, the Companies stated that they will commit to 12 months notice to existing
AFS customers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of their proposed AFS schedule to some future
proceeding, stating that the proposed AFS tariff codifies existing practices currently being
addressed on a customer-by-customer contract addendum basis (Id.). Further, the
Companies argue that IEU has not presented any basis to support the implication that the
AFS schedule will recover imprudently incurred costs (Id. at 123). Thus, AEP-Ohio
contends there is no good reason to delay implementation of the AFS schedule with the
understanding that the Companies will provide up to 12 months notice to existing

customers (Id. at 122-123).

As previously noted in this order in regards to other distribution rate issues, the
Commission believes that the establishment of various distribution riders and rates,
including the proposed new AFS schedule, is best reviewed in a distribution rate case
where all components of distribution rates are subject to review.

F. Net EnerPV Metering Service

The Companies ESP application includes several tariff revisions. More
specifically, the Companies propose toeliminate the one percent limitation on the total
rated generation capacity for customer-generators on the Companies' Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NIIVIS-H). The Companies note that, at the time the ESP application was filed, they had
filed a proposed tariff modification to the NEMS and Minimum Requirements for
Distribution System Interconnection and Standby Service in Case No• 051500-EL-COI.U
The Companies state that upon approval of the modifications filed in 05-1500, the
approved modifications will be incorporated into the tariffs filed in the E5p case (Cos. Ex.

1 at 8-9).

OHA identifies two issues with. the Companies' proposed NEMS-H schedule.
First, OHA asserts the conditions of service are unduly restrictive to the extent that
NEMS-H requires the hospital customer-generator's facility must be owned and operated
by the customer and located on the customer-generatox's prernises. OHA asserts that this
requirement prevents hospitals from benefiting from economies of scale by utilizing the
expertise of distributed generation or cogeneration companies, centralized operation and
maintenance of such facilities, and shared expertise and expenses• Further, OHA asserts
that the requirement that the facility be located on the hospital's premises is a barrier
because space limitations and legal and/or financing requirements may suggest that a
generation facility be located on property not owned by the hospital. OHA argues that
the Companies do not cite any regulatory, operatioral, financial, or other reason why the
ownership requirement is necessary. Therefore, OHA requests that the Commission
delete this condition of service and require only that the hospitai contract for seivice and
comply with the Coinpanies interconnection requirements (OHA Fac. 4 at 8-10).

ASP-Ohio responds that the requirement that the generation facility be on-site and
owned and operated by the customer is a provision of the currently effective NF.MS
schedule. Further, the Companies argue that economies of scale may be accomplished
with multiple hospitals contracting with a third-party to operate and maintain the
generation faciliHes of each hospital. Further, AEl'-Ohio argues that there is no support
for the claim that efficiencies can not be had if the hospital, rather than a third-party
developer, is the ultimate owner of such facilities (Cos. Br. at 128). As to OHA's
opposition to the requirement that the hospiial own and operate the generation facility on
its premises, AEP-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and self-generator at Section
4928A2(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, OHA argues that the payment for net deliveries of energy should include
credits for transmission costs that are avoided and energy losses on the subtransmission
and distribution systems that are avoided or reduced. Further, OHA requests that such
payments for net deliveries should be made monthly without a requirement for the

M In the Matter of tlre Ayplirn ^ n of ^ ^m^n's PTOr'1
^a 6'on and P Produetion.ACase

2005 Re arding Net Meterin Smart Metcrtn Demand Re ^, ^S

No. 05-15D0-EL-COI (05-1500).
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customer-generator to request any net payment. The Companies propose to make such
payment annually upon the customer's request (OHA Ex. 4 at 11-12). The Cornpanies
assert that OHA assumes that the customer-generator's activities wilI reduce
transmission, subtransmission, and distribution line losses and there is no support for
OHA's contention. Further, AEP-Ohio argues that annual payment is in compliarnce with
Rule 4901:1-10 28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual payment requirement is in compHance with

the Commission's rule (Tr. Vol. X at 118-119).

Staff submits that the Companies proposed NEMS-H tanff's premature given that
requirements for hospital net metering are currently pending rehearing before the
Commission in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the
Cotnpanies withdraw their proposed NBMS-H and refile the tariff once the new
requirements are effective or with the Compani& next base rate proceeding, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9). AEP-Ohio argues that the status of the
06-653 Case should not postpone the implementation of one of the objectives of SB 221
and notes that, if the final requirements adopted in the 06-653 Case uz`pa`'t the
Companies' NEMS-H, the adopted requirements can be incorporated into the NEMS-H

schedule at that time.

As the Commission is in the process of determining the net energy meter service
requirements pursuant to SB 221 in the 06-653 Case, the Comm9ssion finds AfiP-Ohio's
revisions to its net energy inetering service schedules premature. Therefore, the
Commission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirements adopted by the
Commission in the 06-653 Case or with the Comparfies' next base rate proceeding.

G. Green Pricing and Renewable Energy Credit Purchase Proerams

OCEA proposes that the Commission order AEP-Ohio to cont'mue, with the input

of the DSM collaborative, the Companies' Green Pricing Program and to require the
Companies to develop a separate residential and small commercial net-metering customer
renewable energy credit (REC) purchase program. OCC witness Gonzalezreconunended
a market-based pricing for RECs. On brief, OCBA proposes an Ohio mandatory market-
based rate for in-state solar electric application and a diffexent rate for in-state wind and
other renewable resources. OCEA asserts that the programs will assist customers with
the cost of owning and using renewable energy and assist the Companies in meeiing the
renewable energy requirements (OCC Ex. 5 at 10-11; Tr. Vol. IV at 232-234; OCEA Br. at

97-98).
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'fhe Companies argue that, pursuant bo the stipulation agreement approved by the

Conunission in Case No. 06-1153-EL-UNV5 the Green Pricing Program exPirnd
December 31, 2008. Further, the Companies note that the Commission approved the
expiration of the Green Pricing Program.by the Finding and Order issued in Case No. 08-
1302-EI-ATA .36 However, the Companies state that they intend to offer a new green
tariff option during the ESP trrm (Cos. Ex. 3 at 13). Accordingly, the Companies request
that the Commission OCEA's request to detail or adopt a new green tariff optim at this
time. In regards to OCEA's REC proposal, the Companies assert that the prescriptive

piicing recommendation presented on brief is at odds with the testimony of OCCs
witness. Further, the Companies note that OCC's witness acknowledged the

administrative and cost-effective issues associated with the proposal.
Cornpanies note that, as OCCs witness acknowledged, the proposal 4^es

Thus,
further

study before being implemented.

While the Conunission believes there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and benefits to
implementing such programs as soon as practicable, we decline to order the Companies
to initiate such programs as part of this ESP proceeding, as it is not necessary that these
optional requests be pursued by the Companies at this time. Accordingly, we find that it
is unnecessary to modify AEP-Ohio s ESP to include any green pricing and REC
programs, and we decline to do such modification at this time.

H. Gavin Scrubber Lease

The Companies note that in the Gavin Scrubber Case,37 the Commission
authorized OP to enter into a lease agreement with JMG Funding, L.P. QMG) for a
scrubber/solid waste disposal facilities (scrabber) at the Gavin Power Plant. Under the
terms of the lease agreement, the agreement may not be cancelled for the initia115-year
terrn After the initial1ryear period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an additional 19 years. OP entered into the lease on
January 25, 1995. Therefore, the initial lease period ends in 2010, and at that time, OP will
have the option of renewing the Gavin scrubber lease for an additional 19 years, until

2029. On April 4, 2008, OP filed an application forr authority in the OP and JMG case.^
JMG and restructure the financing for certain JMG obligations
In the OP and JMG case, the Commvsssion approved OP's request subject to two
conditions: OP must seek Commission approval to exercise the opiion to purchase the

35 In re Columbus Southern Pa+uer Campa+ty and Ohio Power Company, Case No. 06-1153-EL-UNC (May Z

2007).
36 In re Columbus Southern Power Company and Ohio Power Cmnpmiy, Case No. 08-1802-ElrATA

(pecember 19, 2006). ^mbex 4,1993

37 In re Ohio Power Company, Case No. 93-713-EG+^S, Opinion and Ordet ).

36 In re Ohio Power Comyany. Case No. OS-498-ELrAiS, Finding and Order Qune 4. 2008).
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Gavin scrubbers or terminate the lease agreement; and OP must provide the Commission
with details of how the company intends to incorporate the project into its ESP (Cos. Ex.

2-A at 56-58).

As part of the Companies ESP appiication, OF requests authority to return to the
Conunission to recover any increased costs associated with the Gavin lease (Cos. Ex. 2-A
at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been
made because the market value of the scrubbers and the analysis to detemune the least

cost option is not available at this time.

The Comnvssion recognizes that additional information is necessary for the
Companies to evaluabe the options of the Gavin lease agreement and, to that end, we
believe that AEP-Ohio should be permitted to file an application to request recognition of
the Gavin lease at the time that it makes its decision as to purchasing or terminating the
lease. Once the Comparues have made their election, they should conduct a cost-benefit
analysis and file it with the Commission prior to seeking recovery of any incremental

costs associated with the Gavin scrubber lease.

1. Section V E(Interr'm PIan1

The Companies assert that this provision is part of the total ESP package and
should be adopted. The Companies requested that the Commission authorize a rider to
collect the difference between the ESP approved rates and the rates under the Companies'
current SSO for the length of time between the end of the December 21108 biUmg month

and the effective date of the new ESP rates.

We find Section I.E of the proposed ESP to be moot with this opinion and order.
The Commission issued finding and orders on December 19,( 008j and February 25,2009,
interpreting the statutory provision in Section 4928.14 C 1, Revised Code, and
approving rates for an interim period until such time as the Commission issues its order
on AEP's proposed ESP 39 Those rates have been in effect with the first billing cycle in
January 2009. Consistent with Section 4928.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a SSO established in
accordance with Section 4928.142 or 4928.143, Revised Code, and given that AEP-Ohio's
proposed ESP term begins on January 1, 2009, and continues through December 31, 2011,
we are authorizing the approval of AEP's FSP, as modified herein, effective January 1,
2009. However, any revenues collected from customers during the interim period must
be recognized and offset by the new rates and charges approved by this opinion and

order.

39 In re Cotumbus Southeru Power Company and t7hio Power Co^mJ' Case No. 08-1302-ELATA, Pinding

and Order at 2-3 (December 19, 2003) and Findsg and Order at 2(February 25, 2009).
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VII. SIGNIFICANTLY EXCESSIVE EAR1rIINCS TFST (SM

Section 4928.143(F), Revised Code; requires that, at the end of each year of the ESP,

the Commission shall consider if any adjustments provided for in the ESP:

...resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution
utility is significantly in excess of the return on common equity
that was earned during the same period by Publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital strucfiue
as may be appropriate.

AEP-Ohio s proposed ESP SEET process may be surnnnarized as follows: The book
measure of earnings for CSP and OP is determined by calculating net income divided by
beginning book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for t1II'-O1uo is more meaningful since
CSP and OP are supported by AEP Corporation. To develop a comparable risk peer
group, including public utilities, with similar business and financial risk, AEP-Ohio's

process includes evaluating all publicly traded U.S. firms. By using data fr'o bD divide
Line and Compustat, AEP-Ohio applies the standaard decile portfolio technique, to
the firms into 10 different business risk groups and 10 different financial risk groups
(Iowest to highest). AEP-Ohio would then select the cell which includes ABP

Corporation. To account for the fact that the business and fmancial risks of CSP and OP
may differ from AEP Corporation, this aspect of the process is repeated for CSP and OP
and taken into consideration in determining whether GSP's or OP's ROEs are excessive.
The F5P evaluates business risk by using untevered Capitai Asset Pricing Model betas (or
asset beta5) and the financial risk by evaluating the book equity ratio. The Companies
assert that the book equity ratio is more stable from year to year and, therefore, is
considered by fixed-income investors and credit rating agencies. The ESP utilized two
standard deviations (which is equivalent to the traditional 95 percent confidence level)

about the mean ROEs of the comparable risk peer group and the utility peer group to
ve

deteruune the starting point for which CSP's or OP's ROE may be con^^ered excessive
(Cos. Ex. 5 at 13-42). Finally, AEP-Oh9o advocates that the eamings each year
SEET is applied should be adjusted to exclude the margins associated with OSS and
accounting earnings for fuel adjustment clause deferrals for which the Companies will not
have collected revenues (Cos. Ex. 2-A at 37-38; Cos. Ex. 6 at 16-17; Cos. Ex. 2 at 39-40).

OCC, OEG, and the Commercial Group each take issue with the development of
the comparable firms and the threshold of significantly excessive earnings. Kroger and
OCEA argue that the Companies' statistical process for determining when CSP and OP
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have eamed signi€icantly excessive eamings improperly shifts the burden of proof set
forth in the statute from the company to other parties.

OCC witness Woolridge developed a proxy group of electric utilities to establish

the business and financial risk indicators, then uses Value Line to develop a data base of
companies with business and financial risk indicators within the range of the electric
utility proxy group. Woolridge suggests computing the bencfm'ark ROE for the
comparable companies and adjusting the benchniark ROE for the capital structure of
Ohio's electric utility companies and adjusting the benchmark by the FERC 150 basis
points ROE adder to detemtine significantly excessive earnings (OCC Ex. 2 at 5-6, 20).
AEP-Ohio argues that OCC's process is contrary to the language and spirit of Section
4928.143(F), Revised Code, as the statute requires the comparable firms include non-
utility firms. The SEEI' proposed by OCC witness Woolridge results in the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a method to establish the comparable group of firms by utilizing the

entire list of publicly traded electric utilities in Value Line's Datafile,w and one group of
non-utility firms. The comparable non-utility group is composed of Companies' with
gross plant to revenue between 1.2 and 5.0, gross plant in excess of $1 billion and
companies for which Value Line has a beta (OEG Ex. 4 at 4-6). OEG then calculates the
difference in the average beta of electric utility group and the non-utility group and adjust
it by the average historical risk premium for the period 1926 to 2008, which equals 7.0
percent to determine the adjustment to account for the reduced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned return of 14.14 percent yields a risk-adjusted return of 12.82 percent. OEG
then applies an adjustment to recognize the financial risk differences of A.EP-Ohio to the
utIlity and non-utility comparison groups. FinaIIy, to determine the level at which
earnings are "significantly excessive; OEG suggests an adder of the 200 basis points to
encourage investments (OEG Ex. 4 at 7-9). OEG argues that the use of statistical
confidence ranges as proposed by AEP-Ohio would severely limit any finding of
excessive earnings as a two-tailed 95 percent confidence interval would mean that onty
2_5 percent of all observations of all the sample company groups would be deemed to
have excessive earnings. Further, OEG argnes that as a statistical analysis the AEP-Ohio-
proposed method eliminates most, if not all, of the Commission's fiexibility to adjust to
economic circumstances and determine whether the utility company's earnings are

significantly excessive (OEG Ex. 4 at 9-10).

AEP-Ohio contends that OEG's SEET method fails to comply with the statutory
requirements for the SEET, fails to control for financial risk of the comparable sample
groups, fails to account for business risk and will, like the process proposed by OCC,

4o OEG would eliminate one company with a significant negative return an equity tor 2007.
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produce the same comparable non utility and utility group for each of the Ohio electric

utilities (Cos. Ex. 5-A at 8-9).

The Commercial Group asserts that AEP-Ohio's proposed SEET methodology will
produce volatile earned return on equity thresholds and, therefore, does not meet the
primary objective of an ESP' which is to stabilize rates and support the economic
development of the state. Further, AEP-Ohio's SEET method, according to the
Commercial Group, fails to compose a comparable proxy group with business risk similar
to CSP and OP, including unregulated nurlear subsidiaries and deregulated generation
subsidiaries. Thus, Commercial Group recommends a comparable group consist of
publicly traded regulated utility companies as determined by the Edison Electric Inslitute
(EEI). Commercial Group witness Gorman notes that using EEI's designated group of
regulated entities and Value Lines earned return on common equity shows that the
regulated companies had an average retarn on equity of approximately 9 percent for the
period 2005 through 2008. Witness Gorman contends that over the period 2005 through
2008 and projected over the next 3 to 5 years, approxirnately 85 percent of the earned
return on equity observations for the designated regulated electric utility coinpanies will
be at 12.5 percent return on equity or less. Therefore, Cornmercial Group recommends
that the SEET test be based on the Commission-approved return on equity plus a spread
of 200 basis points. Comutercial Group witness Gorman reasons that the average risk,
extreme risk and beta spread over AEP-Ohio's proxy group suggest that a 2 percent/200
basis points is a conservative deternzination of the excessive earnings threshold

(Commercial Group Ex. I at 3,12-17).

AEP-Ohio argues that the Commetcial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of return is a
forward-looking analysis and the SEEf is retrospective. Thus, AEP-Ohio concludes that
this method does not address the measm'ement of financial and business risk (Cos. Ex.

5-A at 9-10).

OCC opposes the exclusion of accounting earnings for fuel adjustment clause
deferrals and the deduction of revenues associated withC78S, as OSS are not one-time
write-offs or non-recurring items (OCC Ex. 2 at 21). OC'C contends that revenues
associated with the deferrals are reported during the same period with the Companies
fuel-related expenses and to elirninate the deferrals, as AEP-Ohio proposes, would reduce
the revenues for the period without deducting for the underlying expense (OCC Reply P,r•
69-70). Similarly, Kroger proposes that AEP-Ohio credit the fuel adjustment clause for the
margin generated by OSS and notes that AEP Corporatiori s West Virginia and Virginia
electric distribution subsidiaries currently do so despite AEP-Ohio's assertion that such is

in violation of federal law (Kroger Ex. I at 9).
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Staff advocates a single SEET methodology for all electric distributian utilities as to
the selection of comparable firms and, further, proposes a workshop or technical

conference to develop the process to detemdne the "comparable
AIvo a ^s a ^ntechnical,

SEET. Staff witness Cahaan reasons that the SEET proposed by A$P
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also contends that the Companies' SEET praposal is based upon
a definition of significance which would create internal inconsistenccan be fr

pp ^ by
statute. Further, Staff believes the "zone of reasonable" eamings Y
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEF-Ohio suggests, revenues from O5S are excluded from SEET,
other adjustments would be required. Staff believes it would be unreasonable to
predetermine those other adjustments as this time. Thus, Staff proposes that this
proceeding determine the method of establishing the comparable group and specify the
basis points that will be used to determine "significantly excessive earnings." Staff claims
that under its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility's 10-K or FERC-1 and, if the electric utility's ROE
is less than that of the sum of the comparable group's ROE plus the adder, it will be
presumed that the electric utility's earnings were not significantly excessive. Further,
Staff asserts that any party that wishes to challenge the presumption would be required to
demonstrate otherwise. If, however, the electric utility's earned ROE is greater than the
average of the comparable group plus the adder, the electric utility would be required to
demonstrate that its earnings are not significantly excessive (Staff Ex. 10 at 8,16,19,21-24,

26-27; Staff Br. at 27).

OCEA, OMA, and the Commercial Group recommend that the comparable firm
process for the SEET be determined, as Staff proposes, as part of a workshop (OCEA Br. at
110; OMA Br. at 13; Commercial Group Br. at 9).

The Commission believes that the determination of the appropriate methodology
for the SEET is extremely important. As evidenced by the extensive testimony in this case

concerning the test, there are many different views concerning what is intended by the
statute and what methodology should be utilized. However, as pointed out by several
parties, whatever the ultimate determination of what the methodology should be for the
test, the test itself wiI1 not be actually applied until 2010 and, as proposed by the
Companies, will not commenee until August 2010, after Compustat information is made
publicly available (Cos. Ex. 5 at 11-12). Therefore, consistent with our opinion and order
issued in the FirstEnergy ESP Case41 the Commission agrees with Staff that it would be
wise to examine the methodology for the excessive earnings test set forth in the statute
within the framework of a workshop. This is consistent with the Commission's finding
that the goal of the workshop will be for Staff to develop a common methodology for the

41 in re Ohio Edison Company, 11+e Cleoetand Electric Rtuminating Compm:q, and the Toledo Edison Company,

Case No. 98-935-H►rSSO, Opinion and Order (December 19,2008).
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excessive earnings test that should be adopted for all of the electric utilities and then for
Staff to report back to the Commission on its findings. 1]esPite AEP-O1uo's assertiom that
FirstEnergy's ESP is no longer applicable since the FirstEnergy companies rejected the
modified ESP, the Commission finds that a cominon methodology for significantly
excessive earnings continues to be appropriate given that other FSP applications are
currently pending and, even under AEI'-Ohio's ESP application, the SEET information is
not available until the Juty of the following year. Accordingly, the Comlidssion finds that
Staff should convene a workshop consistent with this detemunation' However,
notwithstanding the Commission s conclusion that a workshop process is the method by
which the SEET will be developed, we recognim that AEP-Ohio must evaluate and
determine whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to OSS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Cornpanies' earnings as "significantlY
excessive" in accordance with Section 4928.143(F), Revised Code, necessarily ezcludes
OSS and deferrals, as well as the related expenses associated with the deferrals, consistent

with our decision regarding an offset to fuel costs for any OSS n
►argins in Section III•A.l.b

of this order. The Commission believes that deferrals should not have an impact on the
SEEP until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEET calculation, we

do not wish to discourage the efficient use of OP's generation facilitiesandhot^^ e not
that the Companies' eamings result from wholesale sources, they s

considered in the SEET calculation.

I

VIII. MRO V. ESP

The Companies argue that °[t]he public interest is served if the ESP is more

favorable in the aggregate than the expected resulis of an MRO" (C°s' Br' at 15). The
Companfes' further argue that the state policy set forth in Section 4928.02(A), Revised

Code, is satisfied if the price for electric service, as part of the E4P as a whole, is more
favorable than the expected results of an ivIRO (Id.). The Companies aver that not only is
the SSO proposed under the ESP more attractive than the S90 resulting froman MRO,

other non-S,.4O factors exist adding to the favorability of the ESI' over the MRO (Cos. Ex.
2-A at 4, 8; Cos. Ex. 3 at 14-19). Specifically, AEP calculated the market Price competitive

benchmark for the expected cost of electricity supply for retail electric generation 360
customers in the Companies' service territories for the next three years as $88.15 per
MW H for CSP and $85.32 per MWH for OF for full requirements service (Cos. F.x. 2-A at
5). These competitive benchmark prices were calculated by AEP using market data from
the first five days of each of the first three quarter's of 2008, and averaging the data (Id. at

15).

AEP-Ohio witness Baker then compared the ESP-based SSO with the IvIRO-based
SSO, analyzing the following components: market prices for 2009 through 2011; the
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phase-in of the MRO over a period of time pursuant to Section 4928.142, Revised ^e^
10 percent, 20 percent, and 30 percent; the full requirements pr3cing P
states of Delaware and Maryland; PJM costs; inaemental environmental costs, POLR
costs, and other non-market portions of an MRO-based S60 (Cos. Ex. 2-A at ^ 1 . AEP-

Ohio witness Baker also considered non-SSO costs in the comparison,

distribution-related costs of $150 million €or CSP and $133 million for OP
(Id. at 16-17).

AEP-Ohio concluded that the cost of the ESP is $1.2 billion and the cost of the Iv1ItO is $1.5
billion for CSP, while the cost of the ESP is $1.4 billion and the cost of the MRO is $1.7
billion for OP (Cos. Ex. 2-B, Revised Exhibit JCB-2). Ther'efore, AEP-Ohio states that the
F,SP for the Companies in the aggregate and for each individual company is dear'ly mre

as ^mpared to the IvIRO of $ 292 million for CSP and $262 million for OP
(Id.; Cos. Br.Sa

135).

The Companies state that, in addition to the generation component, the ESP has

other elements that, when taken in the aggregate, make the ESP considerably more

favorable to customers than an MRO altemative (Cos. Ex. 2-A at 17-18). AEP-O1vo

explains that the benefits in the ESP that are not available in an MRO, include: a

shareholder-funded commitmen ^^ nsCeTd^mo^y ^a stability for generation servi ^^
customer assistance programs, p
specified three-year period; and gridSMART and enhanced distribution reliability

initiatives (Cos. Ex. 2-A at 17-18; Cos, Ex. 3 at 16-18; Cos. Br. at 135-137).

The Companies contend that once the Commission determines tha^^^ ^ the
favorable in the aggregate, then the Coinmission is required to appr

ov

e Commission determines that the P51' is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP

application.

Staff states that, as a general principle, Staff believes that the Companies' proposed.

ESP is more favorable than what would be expected under an MRO
(Staff Br. at 2).

However, Staff explains that modifications to the proposed ESP are necessary to make the

ESP reasonable (Id.). With Staff's proposed adjustments to the ESP rates, Staff witness

Hess testified that the Companies proposed ESP "results in very reasonable rates
„ (Staff

Ex. 1 at 10). Furthermore, Staff witness Hess demonstrated, utilizing Staff witness
Johnson's estimated market rates, that the ESP is more favorable in the aggregate as
conipared to the expected results of an N1RO (Staff Ex. 1-A, Revised Exhibit JEH-1; Staff

Br. at 26).

Several intervenors are critical of various components of AEP-Ohio's proposed ^
and thus conclude that the ESP, as proposed, is not more favorable ia the aggrega

te

should be rejected or substantially modified, or that AEP-Ohio has failed to meet its
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burden of proof under the statute that the proposed ESP, in the aggregate, is more
favorable than an MRO (OPAE Br. at 3, 22-23; OMA Br. at 3; Kroger Br. at 4; OHA Br. at
11; Commercial Group Br. at 2ti3; OEG Br. at 2-3; Constellation Br. at 16-18). More
specifically, OHA contends that the Commission must take into account all terms and
conditions of the proposed ESP, not just pricing (OHA Br. at 8-9). OHA further explains
that the Commission must weigh the totality of the circumstances presented in the
proposed ESP with the totality of the expected results of an MRO (Id. at 9). OHA also
states that the proposed ESP fails to niitigate the harmful effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the ESP does not
provide benefits that make it more favorable than a simple MRO (Id. at 11). IEU asserts
that both the Companies' and StafPs comparison of the ESP to an MRO are flawed
because the comparisons fail to reflect the projected costs of deferrals, assume the
maximum blending percentages allowed under 4928.142, Revised Code, and fail to
demonstrate the incremental effects of the maximum blending percentages on the FAC
costs (IEU Br. at 33, citing Cos. Ex. 2-A, Staff Ex. 1, Exhibit JEH-1, Tr. Vol. )(I at 78-82, and
Tr. Vol. XIII at 87-88).

OCEA disputes the Companies' comparison of the ESP to the MRO, stating that the
Companies have overstated the competitive benchmark prices (OCC Ex. 10 at 15; OCEA
Br. at 19-24): Based on data from the fourth quarter 2008, and taking in consideration
adjustments for load shaping and distribution losses, OCC calculates that the updated
competitive benchmark prices should be $73.94 for CSP and $71.07 for OP (OCC Ex.10 at
15-24). OCEA also questioned other underlying components of AEP witness Baker's
comparison of the MRO to the E5P regarding the proposed ESP, as well as the exclusion
of certain costs in the MRO calculation (Id. at 37-40). Nonetheless, OCEA ultinlately
concludes that AEP's ESP, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex. 10 at 39). Constellation also subnuts that the forwaid
market prices for energy have fallen significantly since the Companies' filed their
application and submitted their suppbrting testimony (Constellation Ex. 2 at 16).

Contrary to the position taken by Constellation and OCEA,42 AEP-Ohio contends
that the market price analysis supplied in support of the ESP does not need to be updated
in order for the Commission to determine whether the ESP is more favorable that the
expected result of the MRO. Furthermore, AEP-Ohio responds that the appropriate
method is to look over a longer period of time, and not just focus on the recent decline in
forward market prices. (Cos. Reply Br. at 130-131).

Contrary to arguments raised by various intervenors, AEP-Ohio avers that the
legal standard to approve the ESP is not whether the Coainlission can make the ESP even
more favorable, whether the rates are just and reasonable, whether the costs are prudently

4' Constellation Br. at 17; OCEA Br. at 19-24.
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incurred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable than an MRO (Cos. Reply Br. at 1-6). The Companies c.cntend that
the Conunission only has authority to modify a proposed ESP if the Commission
determines that the ESP is not more favorable than the expected results of an MRO (Id. at
4). As some intervenors have recognized,1 the Commission does not agree that our
authority to make modifications is limited to an after-the-fact determination of whether
the proposed ESP is more favorable in the aggregate. Rather, the Commission finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
rnodified herein, we believe that the cost of the HSP is $673 million for CSP and $747
million for OP, and the cost of the MRO is $1.3 billion for CSP and $1.6 billion for OP.

Accordingly, upon consideration of the application in this case and the provisions
of Section 4928,143(C)(1), Revised Code, the Conunission finds that the ESP, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

IX. CONCLUSION

The Connnission believes that it is essential that the plan we approve be one that

provides rate stability for the Companies, provides future revenue certainty for the

Companies, and affords rate predictability for the customers. Upon consideration of the

application in this case and the provisions of Section 4928.143(C)(1), Revised Code, the
Commission finds that the ESP, including its pricing and all other terms and conditions,

including deferrals and future recovery of deferrals, as modified by. this order, is more

favorable in the aggregate as compared to the expected results that would otherwise

apply under Section 4928.142, Revised Code. Therefore, the Commission finds that the

proposed three-year ESP should be approved with the modifications set forth in this

order. To the extent that intervenors have proposed modifications to the Companies ESI'

that have not been addressed by this opinion and order, the Commission concludes that

the requests for such modifications are denied.

Furthermore, the Commission finds that the Companies' should file revised tariffs
consistent with this order, to be effective with bills rendered January 1, 2009. Ln light of
the timing of the effective date of the tariffs, the Commission finds that the revised tar'sffs

shall be approved upon fiTing, effective January 1, 2009, as set forth herein, and contingent

upon final review by the Commission.

43 OEG Sr. at 3_
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the compaiues are.subject to the

jurisdiction of this Commission.

(2) On July 31, 2008, CSP and OP filed applications for an SSO in
accordance with Section 4928.141, Revised Code.

(3) On August 19, 2008, a teclmical conference was held regarding
AEP-Ohio s applications and on November 10, 2008, a
prehearing conference was held in these matters.

(4) Jn September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; OCC; Ifroger; OEC; IEU-Ohio; OFAE; APAC;
OHA; Constellation; Dominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OASBO/OSBA/BASA; Ormet; Consumer Powerline; Morgan
Stanley Capital Group Inc.; Commercial Group; EnerNoc, Inc.;

and AICUO.

(5) The hearing in these proceedings commenced on
November 17, 2008, and concluded on December 10, 2008.
Eleven witnesses testified on behalf of AEP-Ohio, 22 wilnesses
testified on behaff of various intervenors, and 10 witnesses
testified on behalf of the Commfssion Staf'f.

(6) Five local hearings were held in these matters at which a total

of 124 witnesses testified.

(7) Briefs and reply briefs were filed on December 30, 2008, and
January 14, 2009, respectively.

(8) 'AEP-Ohio's applications were filed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities

to file an ESP as their 550.

(9) The proposed ESP, as modified by this opinion and order,
including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised

Code.
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ORDER:

It is, therefore,

ORDERED, That the Companies' application for approval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code; be modified and approved, to the extent
set forth herein. It is, further,

ORDERED, That the Companies file their revised tariffs consistent with this
opirtion and order and that the revised tariffs be approved effective January 1, 2009, on a
bills-rendered basis, writingent upon final review and approval by the Commission. It is
further,

ORDERED, That each company is authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its superseded tariffs. The Companies shall file one copy in this case docket
and one copy in each Company's TRF docket (or may make such filing electronically, as
directed in Case No. 06-900-AU-WVR). The rPTnaxning two copies shall be designated for
distribution to Staff. It is, further,

ORDERED, That the Companies notify alI affected customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tariffs. A
copy of this customer notice shall be submitted to the Commissiori s Service Monitoring
and Enforcement Department, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served on all parties of record.

THE PUBLIC ITIES COMMIS3ION OF OHIO

Alan R. Schriber, Clutinnan

Paul A_ Centolella

KWB/GNS:vrm/ct

Entered in the Journal

MAR 18 2009

Rene@I.Jenkins
secretary

Ronda Hartman Fergus

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COM1vIISS1ON OF OHIO

In the Matter of the Application of
Columbus Southern Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets.

In the Matter of the Application of
Ohio Power Company for Approval of
its Electric Security Plan; and an
Amendment to its Corporate Separation
Plan.

Case No. 08-917-EL-SSO

Case No. 08-918-EL-SSO

CONCURRING OPINION OF CHAIItMAN ALAN R. SCHItIBER

AND CQNAvIISSIONER PAUL A. CENTOLELLA

We agree with the Commission's decision and write this concurring opirdon to
express additional rationales supporting the Commission's decision in two areas.

OdSIyfART Rider

The Order sets the initial amount to be recovered through the gridSMART rider
based on the availability of federal matclting funds for smart grid demonsixations and
deployments under the American Recovery and Reinvestment Act of 2009. AEP-Ohio
should promptly take the necessary steps to apply for available federal funding.
Additionally, AEP-Ohio should work with staff and the collaborative established under
the Order to refine its Phase 1 plan and initiate deployments in a timely and reasonable
manner.

The foundation of a smart grid is an open-architecture communications system
which, first, provides a commori platform for implementing distribution automation,
advanced metering, time-differentiated and dynamic pricin,g, home area networlcs, and
other applications and, second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electric bills.

These capabilities can provide significant consumer and societal benefits. In the
near term, participating consumers will have new capabilities for managing their energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-0hio
will be able to provide consumers feedback regarding their electric usage patterns and
improved customer service. And, the combination of distribution automation and
advanced metering should enable AEP-0hio to rapidly locate damaged and degraded
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distribution equipment, reduce outages, and minimize the duration of any service
interruptions. We expect that consumers wiIt experience a material improvement in

service and reliability.

SB 221 made it state policy to encourage time-differentiated pricing,
implementation of advanced metering infrastruchzre, development of performance
standards and targets for service quality for all consumers, and implementation of
distributed generation. Section 4928.02 of the Revised Code. The Commission's Order
advances these policies.

AEP-Ohio and its customers are likely to face significant challenges over the next
decade from rising costs, requirements for improved reliability, and environmental
constraints. Our Order will enable AEP-Ohio to take a first step in developing a modem
grid capable of providing affordable, reliable, and environmentally sustainable electric
service into the future.

P►M Demand Rewonse Program

First, we wish to emphasize that the Commission supports demand response

initiatives.

Second, it is essential that consumers benefit from demand response in terms of a
reduction in the capacity for which AEP-Ohio customers are responsible. We encourage

AEP-Ohio to work with PJM, the Commission, and interested stakeholders to ensure that
predictable consumer demand response is recognized as a reduction in capacity that it
must carry under PJM market rules.

Finally, consumers should have the opportunity to see and respond to changes in
the cost of the power that they use. Whil,e an ESP may set the overall level of prices,
consumers should have additional opportunities to benefit by reducing consumption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dynamic pricing options for commercial and industri.al SSO
customers who have the interval metering needed to support such rates. Such options

should enabl)aigible copsumqrs to directly manage risk and optimize their energy usage.

^^ ^o:^ aa^ow
Alan R. Schriber Paul A. Centolella
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QgINION AND ORDER

The Commission, having considered the evidence, the arguments of the parties, and:
the applicable law, hereby issues its opinion and order in this proceeding.

APPEARANCES

Marvin I. Resnik and Sandra K. Williams,1 Riverside Plaza, Columbus, Ohio 43215-
2373, and Daniel Conway, Porter, Wright, Morris & Arthur, 41 South High Street,
Columbus, Ohio 43215, on behalf of Columbus Power Company and Ohio Power
Company.

Jim Petro, Attorney General of the state of Ohio, Duane W. Luckey, Senior Deputy

Attorneys Genera1,180 East Broad Street, 9"^' Floor, ColumbusOhio 43215, aomn behalf of the
staff of the Public Utilities Commission of Ohio.

Michael R. Smalz, Ohio State Legal Services Association, 555 Buttles Avenue,
Columbus, Ohio 43215, and Joseph V. Maskovyak, Legal Aid Society of Columbus, 40
West Gay Street, Columbus, Ohio 43215, on behalf of Appalachian People's Action

Coalition.

Robert P. Mone, Scott A. Campbell, and Kurt P. Helfrich, Thompson Hine LLP, 10
West Broad Street, Suite 700, Columbus, Ohio 43215-3435, on behalf of Buckeye Power Inc.
and Ohio Rural Electric Cooperatives Inc.

Joseph Condo, Calpine Corporation, 250 Parkway Drive, Suite 380, Lincolnshire,
Illinois 60069, on behalf of Calpine Corporation.

Stephen J. Smith, Gregory J. Dunn, and Christopher L. Miller, Schottenstein, Zox &
Dunn, 41 South High Street, Columbus, Ohio 43215, on behalf of City of Dublin.

TremontJeanine Apper Arlington, Ohio 322o behalf of City of Upper Aty rlingto^ney, 3600

M. Howard Petricoff, W. Jonathan Airey, and Jeffrey Becker, Vorys, Sater, Seymour
and Pease LLP, 52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216-1008, on behalf of
Constellation NewEnergy Inc., MidAmerican Energy Company, Strategic Energy LLC,
and WPS Energy Services Inc.

M. Howard Petricoff, Vorys, Sater, Seymour and Pease LLP, 52 East Gay Street, P.O.
Box 1008, Columbus, Ohio 43216-1008, and Michael D. Smith, Constellation Power Source
In.c., 111 Marketplace, Suite 500, Baltimore, Maryland 21202, on behalf of Constellation

Power Source Inc.

. ....,......_ _...:.^_ _ ... . _
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Evelyn R. Robinson, Green Mountain Energy Company, 5450 Frantz Road, Suite
240, Dublin, Ohio 43016 and Bruce J. Weston, 169 Hubbard Avenue, Columbus, Ohio
43215-1439, on behalf of Green Mountain Energy Company.

Samuel C. Randazzo, Lisa Gatchell McAlister, and Daniel J. Neilsen, McNees
Wallace & Nurick LLC, 21 East State Street, 17"' Floor, Columbus, Ohio 43215-4228, on
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Marketers Association.
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castomers of Columbus Power Company and Ohio Power Company.

David F. Boehm and Michael L. Kurtz, Boehm, Kurtz, & Lowry, 36 East Seventh
Street, Suite 2110, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Richard L. Sites, 155 East Broad Street, 15' Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association:

Sally W. Bloomfield and Thomas J. O'Brien, Bricker & Eckler LLP, 100 South Third
Street, Columbus, Ohio 43215-4291, on behalf of O1 uo Manufactarers' Association.

David C. Rinebolx, Ohio Parlners for Affordable Energy, 337 South Main Street, 4"'
Floor, Suite 5, P.O. Box 1793, Findlay, Ohio 45839-1793, on behalf of Ohio Partners for
Affordable Energy.

Craig A. Glazer and Janine Durand, PJM Interconnection L.L.C., 955 Jefferson
Avenue, Valley Forge Corporate Center, Norristown, Pennsylvania 19403-2497, on behalf

of PJM Interconnection L.L.C.

Shawn P. Leyden, 80 Park Plaza,19' Floor, Newark, New Jersey 07102, on behalf of

PSEG Energy Resources and Trade LLC.

Peter J.P. Brickfield and Emill W. Streett, Brickfield, Burchette, Ritts & Stone PC,
1025 Thomas Jefferson Street NW, 8 Floor - West, Washington, DC 20007, on behalf of
Wheeling-Pittsburgh Steel Corporation.
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OPINION

1. Background

In June 1999, the Ohio General Assembly passed legislation (Amended Substitute,

Senate Bill No. 3 of the 123d General Assembly, referred to as SB3) requiring the
restructuring of the Ohio electric utility industry and providing for competition for the
generation component of electric service. That legislation was signed by the gove►nor in

July 1999. Pursuant to SB3, the Commission received and reviewed proposed plans by
Columbus Southern Power Company and Ohio Power Company (collectively AEP) to
transition from the then-existing regulatory framework to the restrnxctured 5B3 framework.

In the Matter of the Applications of Columbus Southern Power Company and Ohio Power

Company for Approval of Their Electric Transition Plans and for Receipt of Transition Revenues,

Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP, Opinion and Order (September 28, 2000)

and Entry on Rehearing (November 21, 2000).

Oliio electric choice (a short-hand term for the competitive electric generation
component in Ohio) began on January 1, 2001. Under Section 4928.40, Revised Code, a
period of time was established to allow a competitive electric market to develop for the
generation component of electric service (market development perioci, MDP). The default
expiration date of the Mf3Ps was December 31, 2005, unless otherwise determined by the
Commission in conformance with certain statutory criteria. Since electric choice began;
three competitive retail electric service providers have been certified to serve customers in
AEP's service territories, with only one actually serving customers (nonresidential) (Tr. I,

34, 127). There has been at most 3.4 percent shopping in Columbus Southern's service
territory and zero percent shopping in Ohio Power's territory (Tr. II, 175; OCC Ex. 8;

GMEC Ex. 5, at first set discovery requests 25 and 26 and third set discovery requests 1
and 2). AEP's MDP is currenfly scheduled to expire on December 31, 2005.

In September 2003, the Commission (while addressing a proposed stipulated plan

for the competitive market in The Dayton Power and Light Company service territory)

encouraged all other electric distribution utilities (EDUs) in the state to consider
continuation of their MDPs, a plan for rate stabili'zation, and/or a market-based standard
service offer as a means for allowing time for their competitive electric markets to grow.

In the Matter of the Continuation of the Rate Freeze and Extension of the Market Devetopment

Period for The Dayton Power and Light Company, Case No. 02-2779-EL-ATA, Opinion and

Order at 29 (September 2, 2003). Then later that month, the Commission elaborated
further that such proposals should balance three objectives: rate certainty, financial
stability for the EDU, and further competitive market development. In the Matter of the

Application of FirstEnergy Corp. on Behalf of Ohio Edison Company, The Cleveland Electric

IItuminating Company, and The Toledo Edison Company for Approval of Tariff Adjustments, Case

No. 03-1461-EL-UNC, Entry at 4-5 (September 23, 2003).

On February 9, 2004, AEP filed an application with the Commission for approval of
a rate stabilization plan (RSP) to follow its competitive electric MDP. AEP proposes a plan
to substitute for a post-MDP, market-based standard service offer and to eliminate a
competitive bidding process from 2006 through 2008.
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Twenty-five entities filed motions to intervene in this proceeding• Those requests
were all granted and the intervenors are:

Appalac ian People's Action Coalition Buckeye Power Inc.

AC l{AP l r:K, ,zF TlhiMin
Cal ine c o ranon r__ ^ n,s; ,,, t^iPwF.nerev Inc.2
Ci of LJ er Arun n ^" "°--n Mountain Energy Company {GreenGreeConstellafion Power Source Inc. tain or GMEC) -Moun

vyc,^OS Comannni Action

ion established a procedural scheduleiC ssommBy entry dated March 11, 2004, the
for this proceeding. A technical conference was held on March 24, 2004. Objections to the
application were filed on April 8, 2004. By entry dated April 27, 2004, the examiner
slightly moclified that procedural schedule, changing deadlines for prefiling expert
testimony, discovery cut-off, the local hearing dates (to be held in Canton and Colambus),
and the evidentiary hearing date. In May 2004, the parties prefiled their expert testimony

under the revised schedule.

Pursuant to the revised schedule, the local, public hearing in Canton, Ohio, was
conducted on May 19, 2004. However, the examiner discovered after that hearing that the
Commission had not properly sent any of the publication notices to the newspapers in

^on, Ohio, for July 7, 2004, and rescheduled the local earing in Columbus for^Jugy 1,.

2004.

On May 24, 2004, OCC filed a motion to dismiss the application on various legal

grounds. On May 25, 2004, AEP filed a motion to extend the time to respond to OCC's

motion. IETJ-Ohio supported an extension of the time to respond to OCC's motion. By

1 Appalachian People's Action Coalition, Lima/Allen Council on Community Affairs, Ohio Partners for
Affordable Energy, and WSOS Community Action are colleciively referenced in this decision as the low-

income advocates or LIA.
2 Consteliation NewEnergy Inc., MidArnerican Energy Company, Strategic Energy LLC, and WPS Energy

Services Inc. are collectively referenced in Ns decision as the Ohio Marketers Group or OMG.
3 OEG is composed of AK Steel Corporation, BP Products North America Inc., The Procter and Gamble

Co., Ford Motor Company, and International Steel Group Inc.
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entry dated June 1, 2004, the examiner granted the request to defer ^a rulithge 1 nC
motion to dismiss, stating that all parties shall have the opportunity argu e eg tY of.

AEP's proposal in post-hearing briefs.

The evidentiary hearing began on June 8, 2004, and continued to June 14, 2004. AEP
presented the testimony of five witnesses. The staff and OCC each presented the
testimony of two witnesses. APAC, Lima/Allen Council on Community Affairs, and
WSOS Comynunity Action jointly sponsored the testimony of one wilness and OEG
presented the testimony of one witness. At the July 1 and 7, 2004 local hearings, three
people provided testimony in opposition to AEP's proposed RSP. The part`es filed post-

hearing briefs on july 13 and 30, 2004.

II. The Law

Section 4928.14, Revised Code, states in pertinent part:

(A) After its market development period, an electric distribution utility in
this state shall provide consumers, on a comparable^a^ntd
nondis^iTM^;natory basis within its cex^ti#'ied service territory, a
based standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service....

(B) After that market development period, each electric distribution
utility also shall offer customers within its certified territory an option
to purchase competitive retail electric service the price of which is
determined through a competitive bidding process.... At the election
of the electric distribution utility, and approval of the commission, the
competitive bidding option under this division may be used as the
market-based standard offer required in division (A) of this section.
The commission may determine at any time that a competitive
bidding process is not required, if other means to accomplish
generally the same option for customers is readily available in the
market and a reasonable means for customer participation is

developed.

Also relevant, the Commission approved a request filed by AEP to temporarily
waive the need for it to propose a market-based standard service offer and / or competitive

bidding process (C13P)• 1•n
the Matter of the Request far a T'emporarty Waiver by Columbus

Southern Power Company and Ohio Power Company from the Requirements of Chapter 4901:1-95,

Ohio Administrative Code,
Case No. 04-888-EL-UNC, Entry (June 23, 2004). The

Commission agreed that AEP need not make such proposal(s) unti130 days after the final

order is issued in this proceeding•

in_ Certain Elements of the Approved Electric Transition Plan

In moving to electric choice in Ohio, the Commission had to address a number of
financial and regulatory concerns so that each of the electric utilities could transition into

44
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utilities providing monopoly distribution service, while competing, to provide the
generation component. In the course of making that transition, the bundled rates and
services of the electric utilities had to be separated, or unbundled, into generation,
distribution and transmission components in the electric transition plan (BTP)

proceedings:

Most of the parties to the AEP ETP proceedings agreed upon a resolution of the
issues. The Commission reviewed that proposed resolution and approved it,1^'it.h some:

p an.r F
madificationr,

or purposes
and

o bette
a

rreunderstanding the
upon indeendent

several relmevant

components of the ETP are:

(1) AIl distribution rates effective December 31, 2005 will be frozen
through 2007 for Ohio Power and 2008 for Columbus Southern.
However, during that period, distribution rates can adjust to reflect
costs of complying with certain changes (e.g., environmental, tax and
regulatory changes) and for relief from storm damage or emergencies.

(2) Columbus Southem and Ohio Power agreed to absorb the first $20
million of actual consumer education, customer choice
implementation and transition plan fifing costs, but the remainder of
such were permitted to be deferred, plus a carrying charge, as
regulatory assets for recovery in future disiribution rates (via a rider).

(3) Regulatory asset recovery was approved for the companies' 1vIDP and
for the subsequent three years for Columbus Southern and the
subsequent two years for Ohio Power. Recorded regulatory assets at
the beginning of the MDP, which exceeded specific regulatory asset
dollar amounts in the stipulation, were amortized during the MDP
and recovered through exist'mg frozen and unbundled rates.

(4) Columbus Southern made available to the first 25 percent of the
switching residential customers a shopping incentive. Any unused
portion of that incentive as of December 31, 2005, wiIl be credited to
Columbus Southern's regulatory transition cost recovery.

(5) AEP reduced by five percent its generation component (induding the

regulatory transition costs). AEP agreed to not seek to reduce that
five percent reduction for residential customers during the 1VII3P. The
first 20 percent of Ohio Power residential customer load as of
December 31, 2005, that switches will not be charged the regulatory
transition charge in 2006 and 2007.

(6) AEP shall transfer, by no later than December 15, 2001, operational
control of its transmission facilities to a Federal Energy Regulatory
Commission (FERC) approved regional transmission organization
(RTO). AEP established a fund (up to $10 million) for costs associated
with transmission charges imposed by PJM and/or the Midwest
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Indeendent
the service terriytoris of ar' MISOSO as uch osts may be

originating in

th

IV. Elements of the Proposed Rate Stabilization Plan

AEP proposes a plan from 2006 through 2008 to substitute for a post-MDP mark,et-'

based standard service offer and to eliminate a competitive bidding process (Tr. I, 27). The

a
nots £ollowsa by the RSP will not

RSP states that all provisions of the approved ETP that are
be changed. The RSP proposal can be quicldy summari

(1) Keeps distribution rates in effect on December 31, 2005, frozen
through 2008, except for changes allowed by 12 categories.

(2) Continues to defer pre-2006 consumer education, cnstomer choice
implementation and transition plan filing expenses beyond $20
million. Defer post-2005 consumer education, customer choice
implementation and transition plan filing expenses and all RSP filing
costs. All will be recovered as distributton regulatory as^ets, along
with carrying charges, after the RSP.

(3) Allows deferral and recovery in RSP distribution rates of: (a) RTO
administrative charges from the date of integration in PjM t}uaugh
2005, along with a carrying cost; (b) full carrying charges for

construction expenses in Accounts 101 (electric plant in and
106 (completed construction not classified) from 2002 through
and (c) 2004 and 2005 equity carrying charges for expenditures from
2002 through 2005 in Account 107 (construction work in progress).

(4) Increases generation rates for all customer classes by three percent for
Columbus Southern and seven percent for Ohio Power each pear of

the plan. Also, generation rates can be adjusted in the event that any
of five situations arise, but the sum of the generation increases shall
not be greater than seven percent for Columbus Southern and 11
percent for Ohio Power in any one of the years. As an alternative to
the increases for residential customers, AEP offers that the
Commission can terminate the five percent residential generation rate

discount on June 30, 2004 (which will, instead, increase generation
rates for residential customers by 1.6 percent for Columbus Southern
and 5.7 percent for Ohio Power each year of the plan). These
generation rate increases are avoidable for customers who choose
another competitive generation supplier.

(5) Allows adjustments of transmission components for changes in costs
directly or indirectly imposed on the companies during the RSP.

(6) ^^^ ^e amortized generation-related transition regulatory assets
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(7) Makes the Coluxnbus Southern 2.5 mills per lcilowatt hour (kVJh)
shopping incentive available during the RSP to the first 25 percent of
the Columbus Southern residential load. Any unused portion will not
be credited to the regulatory asset charge, but will become income to
Columbus Southern. Still for 2006 and 2007, the first 20 percent of
Ohio Power residential load that switches will not be charged the

regulatory asset charge.

(8) Includes other terms addressing post-RSP Commission action,
functional separation, an allowance for AEP to participate in the CBPs
of other companies, and minimum stay requirements for aIl categories

of customers.

AEP provided estimated revenue amounts expected from the fixed generation rate
increases and the new deferrals to be recovered during the RSP (AEP Ex. 3, at 10):

Com an 2006 207 2008 To
Colutnbus Southern $48 million $74 million $100 ncFillion $222 million
Ohio Power $112 million 176 million $247 million $535 million

If the potential four percent generation increase were also added to the calculation, AEP
acknowledges that the total estimated revenue amount combined for both companies

becomes $1.17 billion (Tr. II, 78).

V. OCCs Motion to Dismiss

As noted earlier, CCC filed, on May 24, 2004, a motion to dismiss the application in
this proceeding on two grounds, namely that the application will violate several statutes
and it illegally proposes to repudiate the SFP stipulation. In the context of describing the
various components of the RSP, we will also explain and aeddresse

the by policy

arguments raised by the parties, induding the specific argumn made OC
.

VI. Positions of the Intervening Parties and Commission Discussion

Of the parties who have expressed a position in this proceeding, nearly all agree
that a competitive market has not adequately developed in AEP's service territories (AEP
Ex. 1, at 4; AEP Ex. 2, at 24; Tr. L 201; Staff Ex. 2, at 3; Tr. IV,151; OEG Ex. 2, at 5; Tr. III,
208; GMEC Initial Br. 2, 5; ^-Ohio Initial Br. 8-10; LIA Reply Br. 2,9). Moreover, many
also-believe that some action needs to be taken by the Commission to avoid a"flash-cat`
in 2006 to a freely competitive electric generation market (OEG Ex. 2, that without
7/7/04 Tr. 6-7,9; IEU-Ohio Reply Br. 7). Some of these parties openiy fear
some Commission action, generation rates will escalate and fluctuate dramatically, which
could hurt consumers, hurt the development of a competitive market, and harm the
market participants (AEP Ex. 1, at 4; Staff Ex. 2, at 7; Staff Initial Br. 1, 12). The
disagreement here is over the specific approach that the Commission should take to spur
competition in AErs service territories, while balancing the interests of the different
market participants. As already noted, the Commission has determined that the objectives
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EI)13, and furthera
ompetitive m k t dev^e opment.te ^^nty, financial stability for the

A. Market-Based Standard Service Offer and Competitive Bidding
Process

AEP has not conducted any studies or surveyed the market to determine the impact.
of its RSP upon shopping or participation by competitive suppliers (Tr. 11, 177; GMEC Ex•

2). However, AEP believes that the proposed rate increases will create someopppreo^'tuni^

for increased shopping (Tr. II, 178), Staff also agreed (Tr. N, 23, 243-244). Moreover

view, its RSP will cover AEP's need to spend approximately $1.3 billion on
environinental controls after 2005 and address AEP's environmental expenditures of

roughly $1.0 billion between 2002 and 2004 (AEP Ex. 3, at 8, 11; Tr. I, 234-235).
customer

Additionally, AEP states that the^P na^a rB seli^ anis for thosereasons that AEP
switching and future uncertainty (
believes its RSP is, a reasonable praposal and good substitute for a market-based standard

service offer and C,BP.

AEP's RSP contains no CBP; instead, AEP seeks to substitute its RSP for a CBP.

AEP takes the position that a CBP is not praclical and not worth the effort (Tr. L 96-97, 104-

105). As noted earher, the Commission has waived, temporarily, the current re4
for the filing of a CBP while the proposed RSP is under consideration. AEP believes that
its proposed increased generation rates are reasonable substitutes for market-based rates.
ln AEP's view, if the market exceeds those rates, customers will benefit by having a fixed
rate and, if the market rates fall below the increase levels, customers can avoid them by
switching to another supplier (AEP Initial Br. 23, 65-66). Staff concurs that the

generation

rates constitute a reasonable proxy of market-based rates because of prices in the cuu'rent.
wholesale market, prices in AEP's area, and shopping levels (Tr. IV, 20-21, 26-27, 244; Stafftion
Iniiial Br. 4, 6). Moreover, staff believes that a next step (RSP) that provides generation

rate stability and gradual, predictable increases is the best approach (Staff Rep y

OEG and IEU-Ohio agree with the Coxnmis&ion's stated objectives and the conceptthat
of an RSP. However, neither agrees with AEP's RSP. Instead, they each a 7-9 eOEG
their own proposed rate plan be adopted by the Commission (OEG Ex. 2, at (a)

Initial Br. 15-18; IEU-Ohio Initial Br. 6,14, 37^0). OEG's rate plan basically provides:
no new transmission and distribution deferrals beyond that authorized in the ETP

decision; (b) no transmission and distribution increases except
rec^ations, relief fTOm

environmental (distribution-related), () transmisaion and distribution rate increases
storm damage expenses, or an emerg cy,
after 2005 only upon a fully evaluated rate case; and (d) fixed generation rate increasesand
after 2005 through a monthly rider designed to recover incremental

t0 G Ex 2a 7n-9; OEG
governmentally mandated costs that have passed an earning
Initial Br. 15-18). OEG's plan also addresses allowed components of rate base,
components of operating expenses and rate of return (OEG Inifial Br. 23-26):} OEG
considers its plan to appropriately balance several things: (a) new environmental and

4 Green Mountain disagrees with QEG`s proposed RSP because the increases are cost-based, not market-

based (GMEC Reply Br. 6).
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generation-related costs are balanced with timely recovery, while the rates increase to
reasonable levels based upon earned returns; (b) aIlows gradual and steady monthly rate
increases when needed for firtancial stability; (c) ensures market development through

maderate generation rate athsb-ibuti(on rate increases (Id a 18; O^EG Red ply Br. 23-2 }
through p1' cemeal"e-i ^

IEUJ-Ohio recommends various utodifications to AEP's RSP that focus u O^o
price certainty and financial stability objectives identified by the Commission (IEU
Initial Br. 38-40). In parlicular, lEL3-Ohio recommends that: (a) AEP establish its standard
service offer prices as the current generation charges of each rate schedule; (b) AEP
continue to collect transition costs; and (c) AEP be permitted to seek adjustment of the
current generation charges (either as confiscatory or as requiring increases due to

increased jurisdictional costs from fuel prices, environmental Commission to
judi.ciai/administrative orders).6 In the alternative, IEU-Ohio urges the
consider extending and lowering the current fixed rates, as was found to be acceptable in
Virginia(IEU Ohio Reply Br. 11). AEP responds to both OEG's and IEU-Ohids proposed
plans, stating among other things that those parties simply want to keep AEP's low rates
for another period of-time and their plans do not take into account all three Commission

goals (AEP Reply Br. 14, 25-26).

OCC argues that AEP's proposed RSP does not meet the requirements of Sections
4928.02 or 4928.14, Revised Code, because the RSP is not a market-based standard service
offer and/ or a CBP (OCC Motion to Dismiss 3-4, 11; OCC Initial Br. 35-36; OCC Reply Br.
22). Thus, in OCC's view, the Commission has no authority to approve the RSP.
Similarly, OCC argues that the generation rate component of the RSP is improper because
it contains no CBP, as required by Seclion 4928.14(B), Revised Code (OCC Inittal Br. 35).
Also, OCC contends that, since the RSP addresses service during the MDP that conflfcts
with the approved ETP, it violates Section 4928.33(C), Revised Code (OCC Motion to
Dismiss 12). OMG NEMA, PSEG, Green Mountain, anB= 'S;concur

PSEG Br. 73 8-9; GMEC
(OMG/NEMA Initial Br. 2-6, 15; OMG/NEMA Reply
Initial Br. 6; GMEC Reply Br. 4; LIA Initial Br. 9-11). In their view, the RSP cannot be an
acceptable substitute because it is not based on market prices. OCC, OMG and NEMA
acknowledge that the RSP was proposed as an alternative to the market-based standard
service offer, but argue that, legally, an alternative cannot be substituted because the
statute does not allow for such (OCC Initial Br. 38; OMG/NEMA Initial Br. 5-6;
OMG/NEMA Reply Br. 4-5). LIA and Green Mountain state that, instead of illegally
seeking RSP proposalss, the Commission should have followed the path set forth in Section
4928.06, Revised Code, and provided an evaluation to the legislature (LIA Initial Br. 12-14;
LIA Reply Br. 8; GMEC Reply Br. 6). OCC recommends that a CBP be filed as soon as

5 In IEtU-Ohio s propasal, it references the "little g" instead of current generation charges. when AEF's
rates were unbundled prior to the start of electric choice, the amounts that were categorized as
generation-related (or the 'big G") were the amounts not distribution-related, transmission-related,
other unbundled amounts, and tax valuation adjustments. Section 4928.34(A)(4). Revised Code. For
ASP, the "little g' is the difference between the "big G" and the amounts ailotted for the regulatory
transition charge. The'9ittle g" is what is reflected in AEP's charges as the current generation chargea-

6 Green Mountain also disagrees with IEU-Ohio s proposed RSP because the MDP rates are not market-

based rates (GMEC Reply Br. 5).

^-.._,.,_....._.-^ ._..^ ..-_._....__....F. 000000249_,...._...^.....-,._..^.._.......^.._.M^...._...^-.._.



-13-
04-169-EL-UNC

possible and recommends a particular forntat (OCC Ex.10, at 10, Attach. A; OCC Reply Br.

24-25).

PSEG and OEG argue that the Commission's goals for
noa t ^assured because of the

AEP's proposal. Specif'ically, PSEG states that rate certainty
many exceptions that are ccmtained in the RSP for possible future events (PSEG Br. 6).
OEG states that rate stability is not induded in the RSP because the contend tha tthe
increase cannot constitute stability (OEG Initial Br. 5). Next, they both
RSP really just provides fmancial stability to AEP and PSEG believes it will benefit AEP's
competitive activities, rather than financial stability of its regulated functions (PSEG Br. 7;
OEG Initiat Br. 5). Moreover, PSEG claims that the RSP will do nothing to foster

development of the competitive electric market (PSGE Br. 8). C aqsu^266 em;ltl;on i fthe.
on the residential class for some of the costs over the three years

aditional
3-4, Sche ule PRP-1). OCC recommendsnecommends that the4enhre RSP be rejected (OCC Irutial Br.

at
64)

If the RSP is not rejected for failure to use market-based rates, OMG, NEMA and

PSEG
recommend that the Commission require a competitive bid to test the market (as it

did with the FirstEnergy EDUs) and establish a basis for that mar^p^^
(OMG/NEMA Reply Br. 6-8,11; PSEG Br. 9)? Moreover, OMG and NEMA point
pursuant to Section 4928.14(B), Revised Code, AEP must either provide for a competitively
bid generation service or demonstrate that such would be dupficative to available services.
They argue that AEP cannot make such a demonstration and, therefore, a CBP must be
scheduled like the Commission has done with other EDUs (OMG/NEMA Reply Br. 8-9).
If the Commission decides to require a CBP, Green Mountain advocates a retail CBP
(bidding for custom(rs) as done in Pennsylvania, instead of a wholesale CBP (bi(iding to
provide generation) (GMEC Reply Br. 10-12). IEU-Ohio took the opposite positior4 stating
that providing customers with a Cf3i' in the current state of the market would elevate form
over substance (IEU-Ohio Initial Br. 40). Instead, IEU-Ohio believes the Coinmission

should is suffie ^ntiycie ature to warrant^the oh'pme ^andre
rthe
esources for CBPs (I that the

market

Commission Discussion

At the outset; we will note that AEP proposed an RSP because we requ taken All
parties to this proceeding are aware of the direction that thfs Commission has
the concerns it has with the post MDP competitive electric environment. In fact, many of

7 The Commission ordered a CBP for the FirstEnergy EDUs in In the Matter of the Applications ^ Ohio

Edison Company, The Cleoeland Electric Illuminating Company and The Toledo EdisonCompa
A^ raoals attd to

Continue and Modify Certain Regulatory Accounting Practices and Procedures, fo
r

jf pP

Establish Rates and Other Charges Including Regulatory Transition Charges FoIIlowing the Market Deoelopnent

Period,
Case No. 03-2I44-EI-ATA (June 9, 2004). On December S, 2004, the CBP took place (an auclion).

The Commission concluded, on December 9, 20D4, that the CfiP autt'on price should be relecte
ridc because

th
the
he previously approved RSP price is more favorable for consumers than the clearing p

auction, which represented the best available mar^lcie et-C` Electric Illuminating mpanyt
an load.

The Toledo
Matter of the Application of Ohio Edison Company,

Edison Company for Approval of a Competitive Bid Process to Bid Out Their Retail EIectric Load, Case No. 04^

1371-iiT.-ATA, Finding and Order.
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the parties in this proceeding have participated in several other proceedings involving the
MUPs and post-MDP activities for other EDUs. Many of the parties readily acknowledge
that a competitive electric generation market has not developed thus far in AEP's service
territories and will not adequately develop by the time AEP's MDP expires in December
2005. With so few participants, so very little shopping hai ^^ Oio Power s territory,
Southern's territory and no shopping at all having taicen p
we do not want to simply allow market forces to be unfettered. We believe, in AEP's
territory, a controlled transition is not only appropriate, but very much needed. We also
believe that many, if not all parties, agree with this fundamental starting point.

difference of opinion occurs with the manner in which to handle term.
OCC, OMG,IVEMA and UA argue that Section 4928.14, Revised Code, provides the QnX
mechanisms available to the Commission (adoption of a market-based standard service
offer and a service developed through a CBP) and the proposed RSP is neither. Even with
those two mechanisms identified in Section 4928.14, Revised Code, the parties disagree
what should be done. However, AEP, staff, OEG and IELJ-Ohio believe greater flexibility
is available, namely, the Crnnmission can adopt an RSP. We.agree. AEP takes the position
that a CBP is not practical and not worth the effort Staff and IEU-Ohio agreed. We also
agree and, as is within our authority, we conclude that a CBP is not warranted for AEP at
the conclusion of its MDP. The record reflects that, in the past several years, only three
competitive suppliers have been certified to provide competitive electric service in AEPs
territory and only one is actually serving customers (Tr. I, 34,127). Plus, there has been at
most 3.4 percent shopping in Columbus Southerri s service territory and zero ercent
shopping in Ohio Power's territory (Tr. Il, 175, OCC Ex.

1 and 2). 5This vel of
discovery requests 25 and 26 and third set discovery requests
inactivity leads us to seriously doubt the efficacy of initiating a competitive bid. Instead,
we conclude that an RSP (and in particular the one we adopt today) will accomplish,
generally, the same as a CBP for customers and provide a reasonable means for customers
to participate in that competitive environment as it continues to develop. As further
explained in this decision, we agree to increase generation rates (which are avoidable to
customers who choose another competitive generation supplier). These components of
the RSP, along with continuation of the unaffected provisions of the ETP, we believe will
prompt the competitive market and continue to provide customers a reasonable means for
customer participation. Therefore, we conclude that, at this time, a CBP is not required for

AEP between 2006 and 2008.

Many parties argue that AEP's proposed RSP is not a market-based standard
service offer because it is not based upon the market. OMA and NEMA have ^ ^ a.
the RSP is not based upon a willing buyer and a willing P P°S
substitute for a market-based standard service offer (Plan at 3). Staff presented evidenre
that the RSP is a reasonable proxy of market-based rates based upon its evaluation (Tr. IV,
20-21, 26-27, 244). OCCs witness acknowledged that the Commission has the dfscretion to
determine an appropriate proxy for a market-based standard service offer, given that both
the retail electric choice market and the wholesale market have not sufficiently developed
(Tr. ffi,147). For the period involved (2006 through 2008), we conclude that the generation
rates that we approve in this RSP today will constitute an appropriate market-based
standard service offer, as required by Section 4928.14(A), Revised Code. We will evaluate
any subsequent, additional generation rate adjustments (which are limited to only the
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enumerated categories). Additionally, we conclude that the RSP that we approve today
complies with the requirements of Section 4928.14, Revised Code. None of the arguments
raised to the contrary convinces us otherwise. Finally, we note that there is greater
flexibility under Section 4928.14, Revised Code, than what some parties have advocated in

this proceedi.ng. The Ohio Su^hio St.3d ^ e 2004-Ohio-6 67
Constellat

7io200
n

that a^n
Inc. v. Pub, Util. Comm., _
RSP could satisfy Section 4928.14, Revised Code.

Next, we conclude that our decision today will fulfill our previously identified RSP:
goals. Throughout this decision, as we address the various components of the proposed.
RSP, we specifically explain how and why we believe that various approved components
are acceptable, including how they meet or fulfill our intended goals.

B. Generation Rates and Charges (Provisions Two and Three of the RSP)

1. Three and Seven Percent Increases

AEP proposes in the RSP that, for all customer classes, the generation rates will

increase each year (2006, 2007, and 2008) by three percent for Columbus Southern and by
seven percent for Ohio Power. These increases will generate $151 million for Columbus
Southern and $376 millian for Ohio Power (AEP Ex. 3, at 10). AEP contends that the three

and seven percent generation rate increases are reasonable to address the Commission's
three objectives of a RSP. These generation rate increases are based upon the companies'

judgment (AEP Ex. 2, at 12). Given that AEP has low generation rates currently, AEP
contends that fixed increases witl spur market competition and be preferable to customers,
rather than imposition of full market-based rates (Id. at 13). AEP further notes that the

generation rate increases complement the companies' substantial investments to comply
with environmental requirements. AEP noted that it plans to spend $1.3 billion beyond

environm

E,^2^at^14
tal

AEP Exth. 3, at a11). Next,nAEP po nts to o

ated
ther EDU gen ^erationrates^

contends that its increased rates would still be below the current lowest average

residential generation rates of those EDUs (AEP Ex. 5, at 13; Tr. IIl, 31) .8 When that

comparison is made, AEP argues that its proposed generation rate increases are

reasonable (AEP Ex. 5,13; AEP Initial Br. 24, 67-68).

Staff supports the fixed generation rate increases as reasonable in magnitude and
because they are completely avoidable if a competitor can beat the price and customers

shop (Staff Ex. 2, at 8; Tr. IV, 152, 154-155, 163-164, 248-249; Staff Reply B^4ti
)^S^t

evaluated this portion of the plan in the context of the current market, the expe
generation rates will rise and the magnitude of the proposed numbers for company

financial integrity (Tr. N 156,158; Staff Ex. 2, at 8). Moreover, staff nobed that AEP's rates
are low compared to the Ohio market and keeping them frozen would impede supplier

entry in the t:erritory (Tr. IV, 248).

8 Staff notes that AEP is distinguishable from other EDUs in Ohio because it has lower cost generation
supplies and has an infrastructure to allow it to move power within a seven-state region (Staff Initial Br.
4). Staff suggests that AEP's proposal here should be evaluated separately from the other RSPs (Id.).

000000252
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OEG, Green Mountain, UA, OCC, and IEU-Ohio disagree with the proposed fixed,
generation rate increases. OEG and IEU-Ohio object to the three and seven percent
generation rate increases on the ground that they will generate excessive earnings, while
AEP has been already receiving very healthy returns (OEG Ex. 2, at 14-16; OEG Reply Br. .
4, 6; IEU-Ohio Initial Br. 7). OEG contends that the fixed generation increases will

engender 3.6 times more revenues than the companies' QEG and OCC are also
environmental expenditures identified (OEG Ex. 2, at 15).
skeptical that customers will really avoid the increased generation rates on the ground
that the market is defective now and even AEP anticipates that it will remain defective for
a period of time (OEG Reply Br. 22-23; OCC Reply Br. 20). Thus, in OEG's an
view, customers will only have an option to shop in a defective market or take generation

8ervi-re from AEP at increasing rates (Id.). Moreover, OCC highlights that the identified

projected costs for the environmental expenditures are not costs just for these companies;
rather, they will be allocated throughout the entire AEP system, but AEP did not account
for such allocation (Tr. I, 79; OCC Ex. 10, at 8; OCC Initial Br. 28). AEP and staff respond
that, after the MDP, generation service is no.longer subject to cost-based regulation and,
thus, AEP's generation rates and charges need not be cost-based (AEP Initial Br. 31; Staff
Initial Br. 4; Tr. IV, 154, 158, 165-166, 245). OEG counters by noting that AEP justified
many aspects of the proposed RSP by relying solely on the cost of service for those items

to be recovered through generation rate

tincgreases
additional

and deferrals) (OEG Reply B^71$).

Green Mountain argues that the RSP's rates are below market (GMEC Initital Br. 8).
Green Mountain further argues that AEP should be required to prove the cost basis of its

generation rates (and distribution and transmission rates) since Revised Cod.e,^ Prohibrts
by pointing to various costs / expenses and Section 4905.33m )• Revitition (Id. at 18).
service for less than actual cost for purposes of destroying ^le

IEU-Ohio contends that justification for the fixed generation rate increases is weak
because it is not dear that AEP will spend all estimated amounts on environmental
compliance, the estimated expenditures only modestly affect production costs during th?
RSP period, and those expenditures will be allocated among the various operating
companies as production costs (Tr. I, 58-60; IEU-Ohio Initial Br. 5-6). IEU-Ohio points out
that the proposed fixed generation rate increases will allow AEP to collect $527 maIlion
more than current generation rates allow, in addition to the $702 million in transition costs
allowed under the ETP decision (LEU-Ohio Initial Br. 3). IE[J-Ohio points out that this RSP
asks the Commission to approve generation rate increases on the basis that the current
generation rates are below market, while in 1999, AEP daimed that the generation
component was at above-market prices and, therefore, asked for regulatory transition

costs (IEU-Ohio Initial Br. 17-18, 22; IEU-Ohio Reply Br. 7).

IEU-Ohio aclmowledges that electric generation service (after the 14fUP) shall not bethe
subject to traditional cost-of-service supervision or regulation, but it also believes and
Commission has a duty to ensure that the standard service offer prices are just
reasonable (IEU-Ohio Initial Br. 25-29; IEU-Ohio Reply Br. 3-5). In IEU-Ohio's view, the
RSP's proposed generation rates are too high and not reasonable, particularly since f1EP's
financial condition has been very favorable over the last few years. Next, IEU-Ohio
contends that these rate increases will simply fund investments and growth on earnings

000000253



-17-
04169-EL-LJNC

and are not necessary for financial stability (IEU-Ohio Initial Br. 30-31). IEU-Ohio also

noted that, in Virginia, price caps have been extended and Ohio should realize that raising

retail prices in Ohio (while other states extend rate caps) will not benefit Ohio as it strives

to compete in the global economy (IEU-Ohio Reply Br. 8).

OCC argues that this portion of the RSP violates Section 4928.38, Revised Code,
because it seeks recovery of additional generation-related costs not authorized in the ETP
at the time when AEP is supposed to be on its own with respect to recovery of generation-

related costs (OCC Motion to Dismiss 5). OCC further argues that these fixed generation

rate increases are not cost-based or justified because a complete picture of current costs

has not been made (some prior costs may no longer exist, while some new costs and
benefits have developed) (Tr. I,173-174, 222; OCC Inihal Br. 28-31; OCC Reply Br. 16,17).
OCC supports OEG's estimated rates of return and argues that they demonstrate that the
fixed generation rate increases alone will cause extremely high returns for AEP that

should not be permitted (OCC Initial Br. 32, 39; OCC Reply Br. 16-17). In other words,

OCC states that AEP should not be earning higher returns on equity than they could
possibly be allowed in a regulatory environYnent when a developed competitive market is

absent (Id. at 39).

LIA also disagrees with the generation rate increases in the RSP (LIA Initial Br. 16).
On legal grounds, LIA argues that, since the RSP involves an increase in rates, AEP has
violated Sections 4909.17 and 4909.19, Revised Code, by not following rate increase

procedures (Id. at 9). Moreover, LIA contends that AEP's actions/inactions regarding
RTO membership have caused a competitive market to not develop and, therefore, AEP
does not have "clean hands" and should not be rewarded with excessive increases in rates

(LIA Reply Br. 2). From a public policy perspective, LIA contends that the companies
already have high profit margins and do not need rate increases, and yet do not propose

any prograzns to mitigate the impact of the RSP on lowincome customers (LIA Initial Br.

16, 20, 31; LIA Reply Br. 3-, 6). 'LIA notes that AEP is the only Ohio utility to ever

terminate funding for low-income energy efficiency programs (APAC Ex. 1, at 7; Tr. IV,

182; LIA Initial Br. 32). LIEI further contends that the RSP will exacerbate the already high
amounts of percentage of income payment plan (PIPP) arrearages for AEP customers (Id.
at 26). If the Commission proceeds with an RSP, LIA and OCC argue the Commission

must consider the impact of the RSP on the low-income consumers and vulnerable
populations in order to promote rate stability and certainty (Id. at 20, 34; OCC Initial Br.

62). Specifically, LIA urges: (a) the Commission to allow PIPP customer pools to

participate in CBPs during the RSP; (b) AEP to negotiate with the Ohio Department of
Development, Commission staff, and low-income intervenors to develop "an approach to
arrearages that reinforces good payment behavior by PIPP program participants and
reduces the PIPP debt to a manageable level that can conceivably be repaid"; and (c) the
Commission require funding by AEP of $1.5 million per year for a low-income energy
efficiency program in AF.P's service territory (APAC Ex. 1, at 8, 12; Tr. IV, 197, 201; LIA

Initial Br. 29, 32; LIA Reply Br. 7-8). OCC supports these three recommendations (OCC

Initial Br. 62).
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Commission Uiscussion

Certainly, to some extent, the generation rate increases will provide additionat
funds to the companies and assist in their financial stability. As noted, AEP will be
incurring large generation-related expenses above normal capital expenditure levels
during the RSP period. However, we also believe that the RSP package as a whole
supports our goals of helping to develop the competitive market and providing some rate,
stability. We reach this conclusion because we believe that the generation rate increases
are a reasonable approximation of the future market conditions. With the RSP's
structured, periodic generation rate increases, customers will not be subjected to
significant swings in generation rates in an emerging competitive market for AEP. We.
believe this provision is not ont y very important to spurring a competitive market, but also
to protecting customers from the risks and dangers associated with price volatility and a

nascent competitive rnarket.

We also accept our stafYs conclusion that the percentage increases are reasonable in
magnitude. Many of the parties object to this provision because they contend that AEP is
already earning too much. However, these parties seem to forget that, with the expiration
of the 1vIDP, generation rates are subject to the market (not the Commission's traditional

cost-of-service rate regulation) and that the plan was an option that AEP voluntarily
proposed. Section 4928.05(A)(1), Revised Code. We make this observation to point out
that, under the statutory scheme, company earnings levels would not come into play for
establishing generation rates - market tolerances would otherwise dictate, just as AEP

argued (AEP Reply Br. 26-27). We are strongly committed to encouraging the competitive
market in AEP's service territories as it is the policy of this state, per Section 4928.02,
Revised Code. Given that commitment, we do not feel that the earnings levels evidence or
cost-based analyses and arguments presented by OEG, OCC, IEU-i)hio or LIA justify

rejection of this provision. We believe that this provision will establish generation rates
that are appropriate for the RSP period, spur the competitive market, and also protect
customers from dramatic or volatile generation rate price changes. We do not agree that
this provision violates any of the cited statutes.

While we have found the proposed generation rate increases to be reasonable, both
in concept and in number, it is also appropriate to point out that these increases will be
avoidable during the rate stabilization period. Customers who choose another
competitive generation supplier can avoid AEP's increased generation rates (because those
customers will pay, instead, the rates of their chosen supplier). We believe this is an
important point to note.

We do realize that rate increases can be difficult for some customers to handle, as
LIA has argued. We are not ignoring these concerns. In fact, we believe that the
structured nature of the generation rate increases will be more helpful to the low-income
customers in AEP's territory than would otherwise Iikely occur without the RSP. Ideally,
we agree that rate increases are not preferred, but we are weighing and balancing several
competing interests and we believe that the proposed generation rate increases will result
in the most balanced and reasonable generation rates for all customers in AEP's service
territories during the three years following the MDP. For these additional reasons, we
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accept this provision. Despite that conclusion, we agree that low-income customers, in
particular, can be disproportionately affected by the RSP. To alleviate that concern, we
conclude that low-income customers should receive some additional assistance.

Therefore, we have^s dprovided
urin additional forth in Seclion VLG o antlud's dec soio lC

development P^' g the RSP period as set

2. Elimination of Five Percent Residential Discount

For ali residential customers, AEI' proposes an additional generation rate increase

each year of 1.6 percent for Columbus Southern and 5.7 percent for Ohio Power, if the five
percent generation discount terminates on June 30, 2004. This would end the five percent
residential rate reduction 18 months earlier than what was agreed upon in the ETP

wt.'
residential

ben85 per^entforstipulatio
lcalcu ates tltatthe gen ation^ rate increases to

Columbus Southern residential customer and 13.2 percent for Ohio Power residential

customers in 2006 (AEP Ex. 2, at 11). This would amount to roughly a $6 mitlion increase

for residential rates (Tr. I, 29). AEP supports this proposal by noting that Section
4928.40(C), Revised Code, allows the Commission to terminate„the discount if it is
"unduly discouraging market entry by [...] alternative suppliers." Despite the proposed
June 30, 2004 date having passed, ASP has noted that the alternative is still viable, but the
later termination of the discount (still prior to the end of the MDP) will result in reduced

fixed increases for residential customers (AEP Initial Br. at footnote 11). AEP, staff and
Green Mountain believe that the current generation rates, along with the existing
temporary discount, unduly discourages market entry because of the small price
differential between AEP's generation rates and others' generation supPlies (AEP fix. 2, at

12; Tr. IV, 23; GMEC Br. at 16-17). Staff and Green Mountain urge the Commission to
eliminate the temporary discount (Staff Ex. 2, at 9; GMEC Initial Br. 17).

OCC opposes elimination of'the five percent discount on the ground that the ETP
stipulation requires the companies to retain the discount for residential cnstomers through

the MDP (OCC Initial Br. 32; OCC Reply Br. 17)9 The ETP stipulation states that the

companies will "not seek to reduce the [five percent] reduction in the generation
component rate reduction for residential customers during the market development

period" (OCC Ex. 1, at 6). OCC also contends that AEP has not demonstrated that the
discount is unduly discouraging market entry, as required by Section 4928.40(C), Revised

Code (OCC Ex. 10, at 5; OCC Reply Br.18). In fact, AEP could not say that elimination of
the discount would result in suppliers entering the residential market (AEP Ex. 2, at 12; Tr.

I, 137-138). AEP contends that its RSP does not ask to remove the five percent discount
during the MDP; it only noted that it was an option that the Commission could consider in
the mntext of the RSP's proposed generation rate increases (AEP Lnitial Br: 27-28, 68, 78).

IEU-Ohio states that the Commission should consider elimination of AEP's five
percent residential discount in a"stand-alone' proceeding that is "focused on the

9 OCC argues that the Commission lacks authority to approve any portion of the RSP that impacts any
term in the ETP decision (OCC Motion to Disntiss 2; OCC Initial Br. 2-3). Staff dtsagrees with that
argument because the Commission retains ongoing jurisdiction over its orders, inctuding the authority
to chenge or modify its earlier decisions as it deems necessary in the best interests of the utility and

customers (Staff ]nitial Br. at footnote 1).
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residential customer sector and the full range of conditions that are affecting market eniry
by alternate suppliers" (IEU-Ohio Initial Br. 41).

Commission Discussion

OCC correctly cites the ETP stipulation. We also believe that AEP's argument that
its RSP does not ask to remove the five percent discount is an attempt at "hair-splitting".
AEI"s RSP proposed eliminating the five percent discount and it previously agreed that it
would not make such a request during the MDP.

Notwithstanding the language in the ETP stipulation and our acceptance of that
stipulation, we have the ability to evaluate the impact of the five percent residential
discount under Section 4928.40(C), Revised Code. Section 4928.40(C), Revised Code, gives
the Commission the flexibility to eliminate the five percent residential discount if it
unduly discourages market entry in AEP's service territories. We believe that an early
ending to the discount is not warranted and, rather, it is appropriate that the five percent
residential discount in both companies' terCitories, end effective December 31, 2005. We
further note that ending the five percent residential discount on December 31, 2005, is in
keeping with SB3 (including Section 4928.40, Revised Code) and is consistent with the
liming required of the residential discounts of four other EDUs. Ohio Edison, Case No. 03-

2144-EL-ATA, supra at 24-25 and In the Matter of the Application of The Cincinnati Gas &

Electric Company to Modify its Nonresidential Generation Rates to Provide for Market-Based

Standard Service Offer Pricing and to Establish an Alternative Competitive-Bid Service and

Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, Opinion

Order at 36-37 (September 29, 2004).

3. Additional Generation Rate Increases

AEP's RSP allows generation rates to further increase, after a Commission hearing,
for: (a) increased expenditures incurred through an affiliate pooling arrangement for
complying with changes in laws/rules/regulations related to environmental
requirements, security, taxes, and new generation-related regulatory re n^em m^
imposed by statute/rule/ regulation/administrative order/court order; or (b

load switches that materially jeopardize either company's ability to recover the anticipated
generation revenues. Total generation rate increases cannot be greater than seven^t

for Columbus Southern and 11 percent for Ohio Power in any given year (if e five
percent residential discount is not eliminated).10 The additional generation adjustments
are effectively capped at four percent. The RSP proposes a 90-day time frame, after which
the proposed increase will become effective on an interim basis until the Comrztission s
final order is implemented.

ABP points out that this aspect of the RSP only gives the company the flexibility to
ask for additional,limited generation rate increases in the event of chan es in the two
enumerated categories; it does not pre-approve or guarantee rate increases (AEP Ex. 2,16-

10 tithe five percent residential discount would have been eliminated as of June 30, 2004, any additional
t above the residential customers' fixed annualfour percengeneration rate increases would be at most

increase, which would be at most 5.6 percent for Columbus Southern resideutial customers and 9.7

percent for Ohio Power residential customers (AEp Ex. 2, at 18).

000000257



-21-
04-169-EL-UNC

17; AEP Initial Br. 35). AEP characterizes this provision as a means to manage the risk it
faces relative to the fixed generation rate increases (AEP Reply Br. 28). At this point in:
time, AEP does not expect to ask for additional rate increases (Tr. 1, 19S). Also, AEP
mentions that any additional increases that might be authorized by the Commission could
be avoided for customers who choose another competitive supplier (AEP Initial Br, 35).

Staff, Green Mountain and IEU-Ohio do not fully support or fully object to this
provision. They believe that any request for additional generation rate increases should be
evaluated by looking at the company's overall financial health (not just the events that
triggered the proposed further increase) and not be limited to four percent (Staff Ex. 2, at
9-10; GMEC Reply Br. 12-13; IEU-Ohio Initial Br. 42; Tr. 1V, 33, 153, 231, 245). Staff
recognizes that the proposed additional generation increases would be sought for many of .
the same reasons that AEP had based its proposed three and seven percent increases and,
thus, believes automatic additional increases should ornly be considered after looking at
the whole company (Tr. IV, 153, 245-247). AEP responded by stating that a look at the
overall finaneial health of the company is contrary to Section 4928.05(A)(1), Revised Code,
because generation pricing wiii not be subject to cost-of-service ratemaking principles
(AEP Initial Br..38). Additionally, AEP predicts that holding generation rates down
because of a strong "wires business" is likely to result in rate shock in 2009, which is what
the Commission is trying to avoid today (Id.; Tr. I, 247).

OCC argues that the proposed four percent additional increase does not result from
changes in market prices and, thus, is not market-based (OCC Ex. 10, at 9). Like staff,
OCC characterizes this provision as improper single-issue ratemaking and also criticizes
the ambiguity of the phrase "materially jeopardizes eitlier or both companies' ability to

recover the increased revenues" (14.).

OEG worries that this portion of the RSP could permit recovery twice for the same
expenses; essentially that the same tosts used to justify the fixed increases arguably could
justify the proposed additional increases (OEG Ex. 2, at 16-17). Plus, because the
companies will continue to have very high earnings, OEG believes that the additional
generation rate increases are not needed to maintain fmancial stability (OEG Initial Br. 8).
AEP notes that this criticism is really a concern over the Commission's ability to judge any
proposed additional generate rate increase and not a sufficient basis for rejecting this

portion of the RSP (AEP Initial Br. 39).

Commission Discussion

We find this portion of the RSP to be acceptable. We agree with AEP that this
portion of the RSP will allow AEP to seek additional generation rate increases; it does not
pre-approve them (although it does limit any approved amount). We understand staff's
and IEtJ-Ohio s preference that subsequent generation rate increases be viewed in the
context of the company's overall financial health, but that position ignores the
requirements of Section 4928.05(A)(1), Revised Code. Thus, we find this portion of the
RSP to appropriately temper potentially large generation rate increases (by limiting the
dollar amounts), while also recognizing AEP's interest in financial stability. Tlti.s
provision is a compromise position that takes into consideration the competing interests.
We understand the criticism raised with the phrase "materially jeopardizes either or both
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companies' ability to recover the increased revenues." In the event that further increases
are requested by AEP, we will evaluate this. Similarly, we understand OEG's concern that
AEP could request further generation-related rate increases for items that it is already
recovering. But, as AEP states, the concern does not justify rejecting the provision; it is
really a question of whether the proposed further increase is properly evaluated. For
these reasons, none of the comments raised in this proceeding convinces us that this
portion of the RSP should be rejected.

C. Distribution Rates and Charges (Provision One of the RSP)

Under the RSP, AEP distribution rates and charges in effect on December 31, 2005,
would remain in effect through 2008 (except for the universal service fund rider, energy
efficiency fund rider, and certain cost-based charges such as right-of-way charges). These
"frozen" distributio charges could be also adjusted in the event of an emergency, changes
in transmission/distribution allocations under the FERC's seven-factor test, or if the
companies experience increased distribution-related expenses due to: (a) changes in

laws/rules/regulations retated to enviromental requirements; (b) security; (c) taxes; (d)

O&M due to new requirements imposed by federal or state legislative or regulatory
bodies after March 31, 2004; and (e) major storm damage service restration. Furthermore,
the "frozen" distribution rates will be adjusted, if the Commission approves, to recover
certain deferred RTO administrative costs (deferred in 2004 and 2005) plus carrying costs
and certain deferred carrying costs on certain environmental expenditures since 2002, plus

carrying costs.

AEP points out that the RSP only freezes distribution rates for an additional one-
year period for Ohio Power, because the ETP froze them previously (AEP Ex. 2, at 5). AEP

acknowledges that, in addition to what is contained withirt the ETP, the RSP would add
some additional categories for wliich the "frozen" distribution rates would/could be

adjusted (Id.; Tr. I, 31-32). AEP coritends that, at least with the proposed adjustments for
security expenses and the specified O&M expenses, they are justified because of the
unforeseen security issues that previously developed and the likelihood that O&M
expenditures wi11 be needed since the ETP was approved (AEP Sx. 2, at 6).

Staff, IEU-Ohio and OEG state that a distribution rate case should be conducted,
instead of freezing distribution charges from 2006 t 2008 (Staff Ex. 2, at 7-8; Tr. IV, 230;
IEU-Ohio Initial Br. 42; OEG Ex. 2, at 22-23). They reach this conclusion because these
distribution rates were established in 1991 and 1994 rate cases (Staff Ex. 2, at 8). More

specifically, OEG believes that AEP's returns on common equity have been very high over
the last several years and the proposed RSP will only perpetuate them (OEG Ex. 2, at 11-
14). AEP took issue with OEG's rate of return calculations, aIleging a number of errors

(AEP Initial. Br. 31-35).

OCC also opposes this provision. OCC contends that the additional exceptios to

the distribution rate freeze (security and O&M expenses) are unwarranted (OCC Ex. 10, at

6). In OCC's view, AEP accepted the risk that increasesd expenses for these two items

would
w i

t
gne v^ipolae Section s4909.8 and 4909.19Revisecl Codeviolateillegally attempt to modify the ETP or

_......._..r
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(OCC Ex. 10, at.6-7; OCC Motion to Dismiss at 9)11 Moreover, OCC contends that these
exceptions to the distribution rate freeze constitute single-issue ratemaking, which is not.
appropriate public policy because the exceptions do not reSognize other cost-related

changes (OCC Ex. 10, at 6-7; Tr. III,187-188). In response, AEP states that OCC's position
set a post-MDP generation rate at

conflicts
hing other thazt market levels (AEP Initial Br. 14).sonm

LIA disagrees with the distribution rate provision in the RSP because it will also:

allow rate increases (LIA lnitial Br. 16).

Comn-'tission 17isctission

We find that Provision One of the RSP is acceptable. The additional exceptions to
the distribution rate freeze are, in the context of considering the RSP as a package,
reasonable. We understand OCC's contention that the additional exceptions to the rate
freeze can be considered single-issue ratemaking, but we also must point out that OCC
previously agreed to other exceptions to the distribution rate freeze, which can also be
considered single-issue ratemalang. The next question then is whether the additional
exceptions are justified. We do accept AEP's contention that, in 1999 and 2000, security
expenses and the specified O&M expenses were not fully foreseeable. In this respect, we
be$eve that allowing for these additional exceptions to the distribution rate freeze during
the RSP is acceptable. We view the extension of the distribution rate freeze as a positive
aspect of the RSP, which meets our goal of fostering a competitive market and still
balanang rate stability with financial certainty for AEP.

We appreciate the position taken by staff, IEU-Ohio and OEG about the need for a
distribution rate case. They have correctly noted that a rate proceeding has not taken
place for either company for a period of time. AEP believes that, after the RSP, it would be

appropriate for the Commission td initiate rate proceedings (Tr. I,102). AEP explained

that a rate proceeding at this point would frustrate the Comuussion's goals of rate stability
and financial stability over the next few years (Id.). We agree that embarking on a rate
proceeding at this point could run counter to our ultimate goals. Therefore, we do not

accept that position.

D Deferral Requests (Provisions One, Five and Six of the RSP)

The companies propose to defer the costs of several items during the RSP (AEI' Ex.
2, at 8-9; AEP Ex. 4, at 4-6,10-12). These items are:

(a) RTO administrative charges (adjusted for net congestion costs) from
the time of irntegration into PJM12 through 2005, plus a carrying

charge (based on the weighted average cost of capital).
(b) The 2004 and 2005 equity carrying charges on expenditures begun in

2002 through 2005 for expenditures located in Account 107,
construction work in process (C.'WII').

11 OCC contends that, after the MDP, EDU distribution rates can only be adjusted throu.gh properly filed

appfications under Chapter 4909, Revised Code (OCC Motion to Dismiss 10).

12 AEP integrated [nto PJM on October 1, 2064.

^... ._..........._. m^ ^00D000260
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(c) The full carrying charges (based on the weighted average cost of

capital) on expenditures begun in 2002 through 2005 for all functions

in Accounts 101 (electric plant in service) and 106 (completed
construction not dassified), except line extension expenditures, which
are already subject to carrying cost deferrals.

(d) Consumer education, customer choice implementation, and transition
plan filings through 2005, plus a caxrying charge.

(e) Consumer education, customer choice implementation, and ttansition
plan filing costs incurred after 2005, and all RSP filing costs, plus a
carrying charge.

Most of the expenditures in the second and third categories are associated with

environmental control equipment (nitrogen oxide burners, flue gas desulphurization, and

selective catalytic reduction) for generationfacili^s^s-0v^ the 4^P as follows (AEP Ex.
estimated the total amounts of these proposed
4, at 3, 6-7; AEP Ex. 3, at 4-5, 7; AEP Ex. 2, at 8).

Pronosed Deferral Columb Sou^i.ern ^Power

RTQ Admin. Costs13
RTO Admin. Costs Carryrng Costs
CWff Carr vins; Costs
In-Service Plant Carrping Costs
Addl C^ Costs for CWIP and

In-Service Plant
Pre 2006 Educati,an, oice

lu1p1 and Transition Plan
Fililtg Costs16

Post-2005 Educatian, oice
lm 1., Transition Plan Filin
and aIl RSP Filin Costs17

Total

$11.9 million
25 million
lA miilion

13.Omillion ,

2.0 million

40.6 million

18 2 million
$89.2 million

$15.6 million
3.2 millionl4
9A million

50.0 million

9.0 million15

45.5 million

19 7 nvllion
$152 million

13 Tlwse estimates do not hlcfude an adjustment for congestion costs, as those are unknown (AHP Ex. 3, at

3; AEP Ex. 2, at 8).
14 ppps estimate of the RTO administrative costs totaled $14.4 million for Columbus Southern and $18.8

million for Ohio Power, while the revenues to be produced by this asp^ct of the RSP are estimated to be

$48 miIlion for Columbus southern and $60 million for Ohio Pocver (AEP Ex. 3, at 7,10). However, we

note that AEP's brief reflects instead that the anticipated revenues to be produced by this aspect of the
RSP will be $16.8 miliion for Columbus Southern and $20.7 million for Ohio Power

(AEP Initial Br.

Attaclunent A at 3 and Attachment B at 3).
15 p;EFs estimates of the carrying costs of the CwII' and in-service plant totaled $16 million for Columbus

are estimat d t$o b$23 miflion nfor Columbus Southern and $99 million^for Ohio Po

this
wer {AEP Px.ti3, a ^t 7,

10).16 These estimates were made by AfiP in May 2000 (OCC Ex.1, at 4). They do not include carrying charges.
No updated estimates were presented as evidence in this proceeding.

17 The cDmPanies did not estunate RSP filing costs (AEP Ex. 3, at 5).
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In AEP's view, these are new, significant costs that cannot be capitalized and were not
built into current rates (AEP Ex. 4, at 7). It should be noted, however, that AEP would
amortize these new deferrals over the three-year RSP and begin recovering those amounts
as regulatory assets through distribution charges in 2006, except for the consumer.
education, customer choice implementation, transition plan filing costs incurred, and aIl
RSP filing costs, plus a carrying charge (AEP Ex. 2, at 21; AEP Ex. 4, at 4).

1. Regional Transmission Organization Administrative Costs

Staff calculated an average of the RTO deferral rider to be .27 xniIls/kWh for both
companies and found it to be a reasonable level for what it considers to be a new service.
(Tr. IV, 63-64, 67-68, 112, 253). OMG and NEMA do not fully object to this proposed
deferral, but contend that recovery of it during the RSP will cause some sho ln .
customers to be charged twice for those same costs (OMG/NEMA Initial Br. 9-11). OCC
also agrees with this criticism, but sfiIl otherwise objects to the deferral, as detailed further
below (OCC Initial Br. 8-9; OCC Reply Br. 8). More specifically, OMG and NEMA explain
that any shopping customer will pay the pre-2006 RTO administrative charges to his/her
generation supplier as part of the cost of receiving that generation supply and, then, also
pay AEP when it assesses the deferral during the RSP. OMG and NEMA statetti^

a at^^{ foy

solution is to require that AEP customers who shop after October 1, 2004, g
PjM administrative charges until the end of the MDP, but impose the deferrals upon them
during the RSP (OMG / 1`IEMA Initial Br.11-12). Green Mountain agrees (GIvIEC Reply Br.
9). AEP responds to this suggestion, stating that it is impossible to segregate how much
each customer's bill wiR recover the deferral and, thus, the suggestion is not possible (AEP

Reply Br. 19-20).

OCC objects to the RTO administrative cost deferral for several other reasons. OCC
first contends that this proposed deferral should be rejected because it violates the intent
of the distribution service rate cap (set forth in Section 4928.34(A)(6), Revised Code); it is
simply an attempt to recover costs that were to be recovered by the capped distribution
rates (OCC Ex. 10, at 7; OCC Initial Br. 5-6, 9; OCC Reply Br. 2-3; OCC Motion to Dismiss
7). OCC also considers this provision to violate the part of the ETT' dedsion which freezes
distribution rates beyoond the MDP. OCC points out that a utility can recover transmission
costs through an increase to the transmission component, wluch wiIl correspondingly
decrease the distribution component during the MDP (OCC Initial Br. at 6). AEP even
acknowledged this possibility (Tr. I, 171). Second, OCC argues that AEP is proposing
single-issue ratemaking contrary to Chapter 4909, Revised Code (OCC Initial Br. 7; OCC
Reply Br. 12-13). OCC does not believe that the Commission should consider this single
($33.2 million) ctharge in isolation of overall transmission rates.

OCC next contends that the proposed deferral of the RTO administrative charges
would improperly allow AEP to recover transmission-related expenses through
nonbypassable distribution rates (OCC Reply Br. 7-8). AEP acknowledges that the RTO
administrative charges are transmission-rated (AEP Ex. 2, at 7; AEP Ex. 4, at 16; Tr. 1, 240).
However, AEP contends that these costs benefit all customers (switching and non-

switchin
AEP expg that the only means to allocate cost AEFs gd^l customersRm
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competitively neutral fashion is a nonbypassable distribution charge (AEP Ex. 2, at 7; AEP
Ex. 4, at 18). AEP afso expIained that, without the requested authority or FERC authority,

the RTO administr.'ative charges would not be recovered (Tr. I, 237). Moreover, AEP stated
state

that, while the RTO administrative costs could be recovered^ î^a a^change
ely not be

transmission charges (and thereby reduce (istribution rates), AEP
able to recover those transmission expenses (Tr. I, 238). Finally, in OCC's view, it "strains
credibility that the companies did not know there would be RTO admini.strative costs
when they agreed to join an RTO in the ETP stipulation" (OCC Initial Br. 10). OCC also,

does not consider the RTO administ-rative costs to be a new service, as staff indicated, or;
rate stabilization charges. OCC believes these are MDP-incurred transmission charges
proposed to be recovered tbrough a distribution rider after the MDP (Id.).

LIA argues that a deferral of the pre-2006 RTO administrative costs is^ S^tatmo^Y

to an increase in the MDP-capped distribution
bits the creation ^Of new deferrals associated with

Section 4928.38, Revised Code, pr
distribution service construction, and Section 4928•34(A)(6), Revised Code, and the ETP

decision are.also violated (Id. at 5, 7). In LIA's view, this deferral constitutes a"bark doof'

attempt to raise distribution rates, regardless of when the deferral is collected
(Id. at 6).

OEG contends that the RTO administrative cost deferral proposes to adjust frozen

distribution rate under circumstances not permitted by the ETP decis^on (OEG Initial Br.

13). OEG also believes that the effect of the deferral request is to avoid a rebalancing of
transmission and distribution rate Ievels, which is required by Section 4928.34(A)(1),

issue with

Revised Code, to remdefe ^ for two reasons. eOEGO poinosut that AEP does not
amounts in this proposedplan to rerngnize, in the amount of RTO administrative deferrals, the benefit that AEP i
receive from making additional off-system sales as a member of PJM (Tr.1, 173). Further,
OEG highlights that these administraixve costs will include costs related to the companies'

efforts to parhapate in the MISO (Tr. I, 248; OEG Initial Br. 14).

IEU-Ohio states that these RTO administrative costs were considered when
transition costs were developed in the ETP proceeding and the companies' carrent
finaneial condition does not justify creation of new regulatory assets (IEU-Ohio Initial Br.

at 44). For this reason, ISEJ-Ohio contends that the proposed deferral should be denied.
IEU-Ohio also noted that, in July 2004, an AEP affiliate

costsVandmanaciIlarydsen'lcerc^t
recovery of RTO administrative costs, certain cong 1 Br. 7-8, Attachinent). That
increases, except through a base rate case (IEU-Ohio Rep y
affiliate also agreed to not seek to defer such Virginia-specific costs. Furthermore, that
affiliate agreed to not seek to recover development and implementation costs that were

baseotherthen b
case

other
def

men of RTO a
than ts has been agreeabl O^an AEP company t that
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. t"nmmisaicin Dl5A!SSiOn

The RTO aclrninistrative charges involved in this proposed deferral will be charges
incurred from October 2004 through 2003. We do not believe that this proposed deferral is

a rate increase. Accord, Consumers' Counsel V. Pub. Utit. Comm. (1983), 6 Ohio St.3d 377.
Recovery of the deferred RTO administrative charges would be based upon accruals
during AEP's MDP. As a result, we will not approve the proposed deferral of 2004 and,
2005 RTO administrative charges.

The Commission recognizes that AEP's expenditures for RTO membership during.
the MDP have been and will continue to be instrumental in enabling AEP to efficiently,

falfill its provider of last resort (POLR) responsibilities during the rate stabilization period.
AEP is required to provide that function after the MDP . Section 4928.14(A) and (B),
Revised Code. The Commission has also recognized in other cases that the POLR
responsibility of the EDU is one for which the EDU incurs necessary costs and which
warrants compensation during rate stabilization periods. See, Dayton, supra at 28, and ..

Ohio Edison, Case No. 03-2144-EL-ATA, supra at 23-24. The Supreme Court of Ohio
recently upheld an earlier Commission conclusion that the existence of POLR costs makes
it reasonable to apply a charge to customers during a RSP period. Constellation, supra. Our

staff also made this argument in this proceeding (but in relation to the CWIP and in-

service plant deferrals). We believe the proposed RTO adsninistr'ative charge amounts for
collection during the rate stabilization period constitute reasonable and not excessive
compensation to AEP for part of the cost of fulfilling its POLR res ponsibilities and,

accordingly, approve the collection of these amounts as part of a POLR charge. This POLR
charge will be established as part of a separate unavoidable rider that is applicable to all

distribution customers.

We reach this conclusion based upon the specifi.c circumstances before us in this
proceeding. Nothing in this decision is intended to be precedent-setting or to be construed
as ruling upon the other RTO charge-related deferral requests that we have recently
received from other EDUs. See, In the Matter of the Application of The Dayton Power and Light

Company for Authority to Modtfy its Accounting Procedures, Case No. 04-1645-EI. AAM, and

In the Matter of the Apptication of Ohio Edison Company, The Cleveland Electric Illuminating

Company, and The Toledo Edison Company to Modify their Accounting Procedures, Case No. 04-

1931-EL-AAM.

2. Carrying Costs of Construction Work in Progress and In-
Service Plant Expenditures

Staff supports the CWIP and in-service plant deferrals as well (Staff Ex. 2, at 11).
Staff considers such deferrals to be equivalent to POLR charges (Tr. IV,108-109,147,148,
171). Staff reaches this conclusion because the RSP is providing an option to switch and
avoid charges for AEP customers and creating a risk for AEP that customers Wil1 switch,
for which it is reasonable, in staff's view, for AEP to collect POLR charges (Tr. IV,149i1 BY.
AEP' concurs that these costs function as POLR costs (AEP Initial Br. 47, 79; AEP Reply
16). Moreover, staff noted that, when compared to similar charges proposed by other
EDUs, staff felt that AEP's proposed levels were reasonable (Id.). Staff calculated the
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amounts per kWh to be .38 mills for Columbus 5outhem and 1.16 mills for Ohio Power,
for an average of .84 mills (Tr. IV, 108-109). Staff also stated that allowmg AEP to recover
a part of what it would be able to obtain under traditional regulatory process when
competition has not really arrived is reasonable (Staff Ex. 2, at 11). Staff further

acknowledges that, if these costs are allowed as rate stabilization char ges, it is fair for the

charges to be bypassable (that is to say, a customer who chooses anath^^pp^^ )
not returning would not be subject to the charge while purchasing g
(Tr. IV, 254-255).

OCC objects to this portion of the RSP for a host of reasons. OCC argues that, if
these generation-related deferrals are permitted £or recovery after the MDP, then the rate

freeze is meaningless (OCC Ixritial Br. at 1^ 51; OCC Reply Br. 2-3). OCC believes that,
after the MDP, new distribution deferrals are not permitted under Ohio law because
distribuiion rates are subject to rate regulation under Chapter 4909, ftevised Code (OCC
Initial Br. 14-15, 52). Additionaily, OCC contends that AEP assumed the risk of these
expenditures when it agreed to frneze distribution rates in the ETP proceeding (Id.

17-19). OCC points to OEG's evidence that AEP does not need the deferrals to, provide
financial stability. OCC also da'vns that distribution rates should not be increased to
recover generation costs, per the ETP decision and Sections 4928.15, 4928.17(A),
4928.34(A)(6) and 4928.38, Revised Code (Id. at 15-16; OCC Motion to Dismiss 8; OCC
Reply Br. 10-11). Like the RTO administrative costs, OCC contends that the Commission
should not approve these single-issue ratemaking deferrals without looking at the full
picture and because shopping customers will then pay a porhon of AEP's generation costs
even though they will be taking generation service from a competitor (OCC Initial Br. 15,

22; OCC Reply Br.. 12-13).

OEG and OCC argue that these deferrals constitute retroactive ratemaking (a rate
increase during the MDP) because the deferral relates to amounts in existence prior to the

date of the decision in this case (OEG Ex. 2, at 18-19; OCC Initial Br.17-19). Also, OEG and
LIA contend that these two deferrals take away one of the primary incentives of
implementing electric choice in Ohio (a cap on distribution rates during the MDP)
contrary to Section 4928.34(A)(6), Revised Code (OEG Initial Br. 9-11; LIA Initial Br. 4).
Further, OEG, LIA and OCC believe these deferrals violate the ETP decision because they
are generation-related expenses used to adjust distribution rates during the period
allowed by the ETP decision for frozen distribution rates (LIA Initial Br. 5, 7; OEG Initial
Br. 12-13; OCC Initial Br. 16). AEP disagrees, noting that the Commission has allowed
deferrals for periods that precede the date of a decision (AEP Initial Br. 46). Also, AEP

errals are not

regtroactive ratemaki g(IdaefAEP Initial Br. 70rat^ Reply Br.1an) thus, cannot constitute

OEG also argues that these deferrals do not recover distribution-related costs and
should not be deferred for recovery in distribution charges (OEG Ex. 2, at 20-22). AEP

agrees that these deferrals are not recovering disiribution costs and, thus, argues that the
distribution rate freeze carmot preclude them (AEP Initial Br. 47). In AEP's and staffs
view, recovery of these deferrals will function as POLR charges, not distribution service

charges (Id.; AEP Reply Br. 16; Tr. IV,108,147).
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Green Mountain has a different point of view. It argues that generation-related

increases should not be as limited as setfa ^o threlRted( osiMsCthattiA Prseeks to recover^
Green Mountain contends that any g^o
should be included in generation rates. However, if the Comission accepts another
recovery mechanism (such as the proposed deferrals), then the est.ablished recovery.
mechanism should be bypassable (Id.; GMEC Reply Br. 9).

IEU-Ohio states that these CWIP and in-service plant expenditures were consideredcurren

when transition costs were developed in the ETP proceeding a^ds the EU PO^o Eu^ rB t
financial condition does not justify creation of new regulatory d^^s should be denied.
at 44). For this reason, IEU-Ohio contends that these proposed

Commissian Discussion

Similar to our reasoning for the RTO aclmmministrative charges, we do not belieand in-

service

proposed deferral is a rate increase. However, recovery of th.e deferred s^
CWIP P' The

service plant carrying charges would be based upon accruals during Af';P
Coinmission recognizes that AEP's expenditures for CWIP and in-service plant during the
MDP have been and will coniinue to be instrumental in enabling AEI' to efficiently fulfill
its POLR responsibilities during the rate stabilization period, which warrants
compensation during rate stabilization period. Section 492&•14(A) and (B), Revised dee

these
requires AEP to provide that function after ^eMDe stabil ae tion periodaneonshtute a
amounts proposed for collection during
reasonable and not excessive compensatipVe ^^^^P.tio f^^ n^lof

POLR responsibilities and, accordingly, pP
a POLR charge. As noted earlier, this POLR charge wiIl be established as part of a separate
unavoidable rider that is applicable to all distribution customers.

3. Consumer Education, Customer Choice Implementation,
Transition Plan Filing Cosis, and all Rate Stabilizattion Plan

Filing Costs

Staff support, ffiis deferral provision (Staff Ex. 2, at 10). IEU-Ohio does not believe
that the Commission needs to address most of this deferral because it was already
addressed in the ETP deion (IEU-Ohio Initial Br. 43). Also, IEU-Ohio does not believe

ize

e pechted Idmalq4) ^^C argues that ide fromoth

r isolated
e
cate

nt gn the ETP decision to

allow some of these deferrals, the Commission should reject additional deferrals in this

basis i nOhio law; the Commission

distribution

ciase Ols and rate riders for single issues have thisdeferra canonly adjust regulated distributcon rates through a properly filed rate case.

^ einnOlsctlsSlOn

pro^ng^This RSP provision wouldrfurther defer those costs ansd a
category

lso allow aeferrEa °f

the RSP filing costs. In the context of considering the RSP package and our stated RSP

goals, we are 4rrilling to accept this provision of AEP's plan.
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E. Transmission Rates and Charges (provision Four of the RSP)

This part of the proposed RSP states the AEP may adjust state transmission charges
(attributable to the applicable company, affiliated company or RTO op ^ec^

^an^ission tariff (OATTJ) to reflect FERC-approved1 aan^ ^ RTO.^e ^dude
whether imposed directly on the companies or throag pP
RTO administrative changes imposed, amortization of RTO start-up costs, and/or

surcharges for recovery of Io^^andelayed by the Colnmi s on (but1noglonger t̂han a
effective 30 days after filing,
period of 60 days).

AEP ^tomake a filing for ^recovery ofFERC-approvedhcosts (ABP Initial Barl. 40 60).
existing nghAEP believes the proposed expedi^ review of such applications is warrantedprocess the

because the Commissi
n shoa ed transmiss n,^har'mges {Tr. I 242 243). Furthermore AEP

pass-th toagh of ^RCPp • costs, wluch are not currently in rates (AEP Fx•
believes these costs will be s3$n^cant new• ^n^, estimate of at least some of the anticipated costs
S, at 4; t1EP Initial Br. 40). A preuin this area is $10.4 million per year for Columbus Southern and $13.1 million per year

Ohio Power (AEP Ex. 3, at 4). IEU
-Ohio

Staff expressly supports this provision of the RSP (Staff Ex. 2, at 10). _ into

consco deration when th
s

erETP2decisdecision u
ecau

ed and there are indications that AEP's

integration into PJM will create additional transmis^^n^ti^ B^e43) Thus, OEG
believes that there is no need for this provision (IEU O s, but
^d OCC argue that this provision will allow AEP to be reimbursed for RTO expene

it does not take into account certahi savings
Reply Br^13-14t^OEG^° ^ dsrthat the

system sales (OEG Reply Br. 19; OCC "
^reesponding savings should be recognized so that the provision is truly a Pass
through" (Id.). Also, OCC contends that there should be no authorization for additional
transmission charges that have not been authorized by FERC or that PAEI' selects apart

from charges in the PJ114 RTO OATT (OCC Initial Br. 46).

Cornmission Discussion

VVe find that this provision of ABP's RSP is reasonable^xd^ ar, e ^p ^^a be
In concept, any FERGaPproved transmission rates and charg through" „ is appropriate.
passed through. We will look at them and ensure that

"pass f provi^an Fovr
Despite lEi3 Ohio's, OEG's and OCC s comments, we believe this aspect

is a propri
ate. We do, however, have concerns with the Comnusslon review process set

f^ ^ prodssion
Four. If viewed in isolation, we would not necessarily believe that the

30-day/ 60-day automatic process was problematic. However, we and our staff will beFor
receiving similar types of appocds"ls nomt asw

more
orkablelas it^uld be^T'herefore, we

believe that the time period P Pose
conclude that the applications to adjust state transmission charges (attributable to

the

applicable company, affihate company or RTO OATT) to reflect FERC-apProved rates and
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charges during the RSP (whether imposed directly on the companies or through anunless
approved RTO) shall be automatically approved on th^e eI e

d
ay t^

a
tis pproval process

Commission rejects, modifies or suspends the filing.
t1f

fairly and adequately balances: (1) the desire for a definitive
e
^^sst n p^^o.Qpa e,

Commission in a prompt maxuler, (2) the ability of other interested p
and (3) the concerns for adequate amounts of time to review the anticipated applications

in the context of other Coimnission work.

F. Current Regulatory Asset Recovery (Provision five of the RSP)

under Staff^a ceptsnthispxon,The proposes AE
P the approved BTP

transition regulatory asse 1 practices established in the ETP decision (Staff
describin.g this term as simp y continuing

ortion of the RSP because it continues one part of the
Ex. 2, at 10). OCC supports this pETP decision. However, OCC does argue that, if the Commission will not require AEP of
keep the rest of the ETP bargain, the Commission should revisit this and other aspect

s

the ETP decision (OCC Ex.10, at 4; OCC
Initial Br. 47). To this argument, PAEP contends

that an examination pf the regulatory assets recovery should not be a consequence of filingtransitiOn
the RSP as requested (AEP Reply Br. 42). OCC notes that the ab^^s^ the no longer
regulatory assets for Ohio Power (associated with tni^gA o^ is not opposed to this
represent a liability to Ohio Power (Tr. E, 27,

d6RSP (IEt3-Ohto Rep1Y Br' 10, Footnote
provision, if the Commission accepts its propose

11).

Commission Discnssion

We also agree with Provision Five and find it appropriatassets lund^ e approved
to recover amortixed generation-related transition regulatory the
ETP. We note that no direct opposition to this portion of the RSP was raised by any of

parties.

G. Shopping Incentives and Credits (Provision Seven of the RSP)

AEP proposes in the RSP that Ohio Power will still not charge the regulatory asset

charge rider, from January 1, 2006 to December 31, 2007, to th^^ t^e ^, stip^ tion. $
Power residential customer load that switches, as was agreed

Southern wiIl, through the 1VIDP and 2008, make available to the first ^sto^mers
of the residential class load an incentive of 2.5 millslkWh that the qualifying 2005
will receive as a credit. Any unused amounte cen^^mone

prey at^D^ ^a^ ^e RSP,

will not be credited to re'gulatory asset charge recov̂d sho in incentive balance and
Colusnbus Southern will receive as ^e etran Yoan reg^atoz,y asset
not offset the incentive balance ag '

ls Although both the E'IT' stipulation and the ILSP state that there will be no shopping incentive for Ohio
Power customers, the provision to not charge certain shopping Ohio Power customers the regulatory^entives".
asset charge rider was included in the R4P's Provision Seven under the heading "Shopping, ncentive
Nothing in our decision should be construed as converting that term into of

a
Provp''sion Seven at one

characterizing it otherwise. We have simply chosen to discuss the entirety

time.

oobOU0268
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Columbus Southern's unused shop ing incentive through January 2004 was

roughly $12.9 million (Tr. II, 108; OCC Ex. 4. The RSP extends th ^^t^ the manner in

shopping incentive through 2t10& As a trade off, AEP also pxoposes
yvhich the unused portion of Columbus Southern s shopping incentive is handled (AEP

Ex. 2, at 23-24; AEP Ex. 4, at 5; Tr. I, 33). ^e^en^t of iis unus d balance (AEP
shopping incentive is tied to the new proposedo
Reply Br. 32). AEP argues that the extended shopping incentive, along with increased
generation rates, should result in more shopping (AEI' h-dtial Br. 48)'

Staff believes that the unused Columbus Southern shopping incentive should be
treated as a regulatory liability and flowed back to customers (Staff Ex. 2, at 12). IEU-Ohio

concurs (IEU-Ohio Initial Br. 45). AEP believes that this positiondces not adequately
acknowledge that the companies are proposing to extend the shopping incentive (AEP

Initial Br. 49).

OCC believes Provisiop.,9even of the plan violates the STP decision by altering the
treatment o£ the unused Columbus Southern shopping ince"`tive (OCC Ex. 10, at 8; OCCg

h-titialincentive would be a ailab e to Columbus onthern residentiallcutomers during the RSP

(AEP Initial Br. 49).

Green Mountain contends that the RSP's shopping incentive will be inadequate to
sPur shopping. AEP calculated that the average residential price to compare for the

generation component (under the RSP and its shopping incentive terms) will be as follows

(GMEC Ex. 5, at fourth set discovery request 1):

2006 2007
cg mvanv
Columbus Southern

I 264 4.38ncreaseWith Three Percent .
0 274With Termin. of Resid. Discount 4.2 .

Ohio Power
I 733 g gg
ncreaseWith Seven Percent .

9
3 89

With Termin. of Resid. Discount 3.6

2099

4.51
4.33

3.94
3.79

In Green Mountain's view, the residential incentive values may be at their highest during

the RSP, but they will still not spur shopping (GMEC Initial Br. 10; GMEC Reply Br. p8).

addition to greater shopping incentives, Green Mountain also advocates for shopping

credits (
avoidable charges) set at market prices (GMEC Initial Br. 11). Green Mountain

further advocates that the $10 switching fees be waived, market support generation be
provided, a voluntary enrollment process be instituted, new partial payment pn°rity
changes be made, and reasonablelnondiscriminatory credit arrangements be created (Id.

at 10-15, 19-20). .AEP states in response to these additional requests that there is no

evidence to support them and they shauld be rejectd (AEP Reply Br. 40-14).



-33-

I

i

I

04-169-EL-UNC

C mmissi D'scussi n

First, we accept again the term of this provision related to Ohio Power's residential .
customers who shop in 2006 and 2007. We continue to believe that this term will beainst
beneficial to Ohio Power customers raised by Green M^ountain (in relation gto the
this part of Provision Seven, except those
amount and impact), which we address further below.

The first criticism raised about Provision Seven of the RSP is that AEP proposes to
not credit the unused Columbus Southern shopping incentive to regt^^azng^^nt^

recovery (and instead extends the incentive throu$h 2008, with any
becoming income to Columbus Southern). AEP correctly notes that,th Commission
does not accept this aspect of Provision Seven, there will be no shopping incentive for
Columbus Southern's residential customers. Shopping credits and rncentives were
established to promote customer switching and effectivecompetiti^t^^a ^^tiv3e.7s
and 4928.40, Revised Code. Acc.ord, ConsteIlntion, supra. ShopPu^

are not mandated by statute after the ivIDP. ^^Pis attractive, particularlYlsutce we
Columbus Southern shopping incenti ve during
are trying to spur further development of the competitive market in AEP's service
territories. However, we must weigh that against AEP's clear statements that its proposed

extension of the Columbus Southern shoppi ng Columbus Son hempon any remaining
amovnts at the end of the RSP becom^ng

We do not agree that the unused amount of the Columbus Southern shopping
incentive at the end of the RSP should become income to that company on the basis that it
is a fair trade-off to offering to extend that incentive during the period, as AEP has argued.
Under the ETP, Columbus Southern was not going to receive income if that shopping
incentive was not completely used'during the MDPu ti^ the ^^^ reggnl.^atory.
flow those dollars back to customers (by making a ^ ^^tive). Moreover, N•e
asset amounts equivalent to the amount of the unused shoppin$
do not believe that Columbus Southern shopdpeg income when customers have not

shopped sufficiently to utilize the same sho in incentive over an extended period.
Furthermore, as explained below, we do not believe that the RSP must include a shopping

the
incentive for ColumbC^Sti outh^on of ^^s ^^ven ofethe RSP ispejecteda Columbus
Southern shopping P

As previously noted, the ETP decision requires that the unused balance of the
Columbus Southern shopping incentive at the end of the MDP be credited back to

Columbus Southern customers (via an adjustment to the level of regulatory asset

customers
(which is the end of the MDP)-recovery). d no^hop suffia tl by the end of this yeare

We believe that most parties, if not all, would agree that sufficient shopping is very
unlikely to occur by the end of the MDP and, thus, an unused dollar amount will exist.

LIA andwe
u while yet inplu^e with the goal o

shoppin
cu

incentive

is more
However,
OCC have asked in this proceeding for specific dollars targeted to low-income customer
issues because that segnent of the customer base may be disproportionately affected by
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the RSP. As we noted in section VI.B.1 of this decision, we believe that it is appropr

►ate to

assist the AEP low-income customers. Therefore, we conclude that $14 rnillion should below

should be allotted by AEP for the benefit of the Columbus South e ^P u°^PO We will
income customers, as well as for economic developmen$n̂ gm^t Department staff to
require AEP to work with oar Service Monitoring d
develop the details for the use of those sums. Our staff will consult with the Oh,io
Department of Development in relation to the use of that money in AEP's service,

territories.

Green Mountain has alleged that the shopping incentives (as identified for;
cust

Columbus Southern customers above and a zero incentivs territo
Ohi

o PAs we have a
ers)

lre dy.
not be sufficient^c spur

n
ot g^^d^ ^ c ^e MDP. u a^ny event, the shoppingafter

noted, shopping the
believe that, in the full context of€the proposed RSP, uur deecisio tito require m netary
assistance for low-income and economic development issues is an appropriate condusion.

With
regard to Green Mountain's erg"ment related to partial payment priority, the

Commission is not t ê sh a RSP^^Greenl1Mountain has also asked for s^everal other
AEP is seeking waive
specific alterationn of market support generation

avoidab
lan
e

razistitution ofra vo untary
switching tees, provision do not believe that these items are needed at this point.
enrollment process).
Accordingly,'Ne w'LU not adopt them.

H. Other Items (Provisions Eight through Eleven of the RSP)

1. Additional Future Proceedings

AEP recomm.ends (in Provision Eight) that the Comumission conduct `a pac^dze

to determine the "manner in. which electric generation service should be pro
companies' customers" after the RSP and report the results to the legislature by Deceu

►ber

intend

at the^endof the RSP as wef aceptoday (AEP Ex. 2e a
d

24-25). Sf^fgand IEU-Ohio agree

(
Staff Ex. 2, at 13; IEU-Ohio lnitial Br. 45). OMG and NEMA also appear to agree.

the

should

.
fically a re peneMr during 2 a07 in order to make adlus^trnents to ^ assist market

(to statu
development and to plan for the end of the rate stabilization per10 C disaet es thattthe
goals of market-base rates) (OMG/NEMA Initial nBr.l^ ^y report completed by that
Commiseion should complete a report by og that Initial
date will not likely provide any valuable information for the post-RSP period (

Br. 55-56).

Commission L}iscas

This provision of the ILSP is acceptable as a remm^e Commission.̂has1a
Commission should consider by the end of the RSP period.
mandate to consider all possible options for implementation at the end of the rate

stabilization period.
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2. Functional Versus Structural5epar'ation

In Provision Nine, the companies would continue functional separation (one
corporate entity with separate groups to handle each function). AEP explained that it has
not yet received authorization from the Securities and Exchange Commission to
slsucturally separate, although AEP has made that request (AEP E

x.
eneration2assetst(Id•)

point, AEP "does not contemplate structurally separating " the $
has slowed down. Staff concuxs with $us pro`nsion' p y

because restruclnrin$ ^^azl

sincs 250). uIEU Ohio does not oppose this provision (IEU-Ohio ]nitialrBrs45). ^ 2, at 13;

OCC,
OMG, NEMA and Green Mountain state that AEP must structurally separate

per Section 4928.17, Revised Code (OCC Initial Br. 56; OMG/NEMA Initial Br. 13-14;
GMEC Iniflal Br. 21). PSEG states that it makes little sense for the Commission to approve
the RSP based upon risks/ volatility of the competitive market and not protect customers
by requiring A$P to implement corporate separation (PSEG Br. 7-8). Green Mountain
argues that to continue functional separation seeks something that AEP never iawfully
had (because the ETP approved only structural separation) (GMEC Initial Br. 21). Green

Monntain states that the Comniission should not permit AEP to continue functional

separation if the RSP is not implemented (Id.).

Cammission i3iscussion

We are willing to accept this term of the RSP for several reaso^^ { and
foremost, AEP has been unable to structurally separate, as it had planned,
not have the necessary federal authority to do so. We simply cannot force structural
separation when other agencies also must give their approval and that approval has not
been forthcoming. Second, we would be remiss if we did not recognize that many
expectations surrounding a competitive electric market in Ohio and around the country
have changed from 2000, which is when we approved AEP's plan in its ETP proceeding to
structuraliy separate its generation functions from the remainder of its functions. Third,

Sections 4928.17(C) and (D), Revised Code, allow the Commission to modify a previously

ap
proved corporate separation plan. OCC, OMG and NEMA seem to have overlookedood

that aspect of the corporate separation statute. More specifically, basis for thte Rg SP
cause has been shown to allow AEP to operate on a functional separation
period and such functionai separation can still provide compliance'^nth the state's polici.es
associated with competitive retail electric service, as enumerated in Section 4928.02,

Revised Code.

3. Participation in Other CBPs

Provision 10 of the RSP allows the companies to submit bids in Othor U antBtlu's
AEP argues that Section 4928.14(B), Revised Code, compels the Commission gr
provision of the RSP and the Commission has aclrnowledged such previously (AEP Initial
Br. 52). Staff agrees with this provision and IEU-Obio believes current law already allows
AEP to participate in the CBBPs of other EDUs (Staff Ex. 2, 13; IEU-Ohio Initial Br. 46).
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Green Mountain contends that AEP should not be permitted to partiapate in other CBPs
until it has structurally separated (GMEC Initial Br. 21-22).

Commission Discussion

AEP correctly notes that we have refused to limit participation in CBPs to non-EDiT
affiliate participants because of the language in Section 4928.14(B), Revised Code. In

the:

Matter of the Commission's PromuIgation of Rules for the Conduct of a Competitive Bidding

Process for Electric Distri'bution LItitities Pursuant to Section 4928.14, Revised Code, Case No.

01-2164-EL-0RD, Finding and Order at 9 (December 17, 2003). We find this provision ofargued on this provision

aspect of the R̂SP should not be approved.convinces us that this

4. Ivliiumum Stay Requiremenis

Also, the RSP addresses in Provision 11 the topic of minimum stay. It provides
that, during the RSP, residential and small commercial customers that return to the
standard service must remain through Apri.115 of the following year, if the customer took
generation service from the company between May 16 and September 15. During the RSP,
a 12-month minimum stay would be required for large commercial and industrial
customers that return under the standard service tariff.

This RSP provision corresponds with AEP's current minimum stay tariff
provisions, but those tariff provisions have not been in effect due to a Commission
moratorium.19 AEP believes that minimum stay requirements are needed to avoid
seasonal impacts of switching when AEP's prices are essentially annual average rates

mentioned in th^tarnffs be more fully detaied (Staff Ex• 2, at

recommendsends that

th. e^ alternative 5
).

OMG a nd NEMA argue that, before the minimum stay provisions are triggered, the
Commission should require that shopping customers be able to return to the standard

service offer three times (OMAiNEMA Initial Br. 15). They note that AEP agreed to such

a term in its ETP and, since no real shopping has taken place, it makes sense to require this

term during the RSP (Id.). AEP points out that the Commission did not accept this part of
the ETP settlement and nothing was presented in this proceeding to warrant its acceptance

now (AEP Reply Br. 39).

IEU-Ohio contends that this topic should be addressed by the Commission on a
generic basis, not in this RSP proceeding (IEU-Ohio Initial Br. 46). OCC contends that

returnAEP has not demonstrated a need for the minimum stay or any harm from the
and

too AEP) and,. thereforee
alleged

the moatorium should remain in p al ce (OCC Iin'^b' al Br.60).

19 The Commission issued a moratorium on any minimum stay requirements for residential and smaII
commerclal customers on March 21, 2OD2, in In the Matter of the Establishment of Etectronie Data Exchange

Standards and Uniform Business Practices for the Electric Ilt:lity Industnl Case No. 00-813-E1rED1. That
proposal is pending before the Commission on

moratorium
wea have not issued a definitive ^ruUng on o the matterthe matter,
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Commission Discussion

We are willing to accept this provision of the RSP. We realize that we s6ll. have not

addressed the pending minanum stay proposal (which differs from AEP's minimum stay
requirements) in the generic proceeding. For the short three-year period of the RSP, we
are willing to allow AEP to implement these minimum stay requirements. It will allow us_
the opportunity to evaluate participation, garning of enrollments, and the impact of our;
originally approved minimum stay requirements. We of thne.pproval to essentially;
test the debate that has been raised with us for quite a period

VII. Conclusion

Based upon the foregoing, we condude that the proposed RSP should be adopted
(with the exception of the RSP's proposed elimination of the five percent residential
discount in Provision Two, the proposed deferral of RTO adrniriistrative charges, the
proposed deferral of CWIP and in-service plant carrying charges, the proposed review
period associated with FERC-approved transmission rate changes, and the proPosed
treatment of the Columbus Southern shopping incentive) for the xgasons set forth herein.
We also conclude that OCC's motion to dismiss the application should be denied.
Additionally, we conclude that, AEP shall allot $14 million for low-income customers and
economic development, and work with our Service Monitoring and Enforcement
Department staff to work out the details for those dollars. AEP is, furthermo'^, anowed to

establish a POLR charge.

As we have already mentioned, we believe certain changes are warranted as the
MDP ends for AEP. This decision will move AEP to market-based rates for the 2006-2008
period in an appropriate and balanced fashion and conforms with the state's electric poHcy
(Section 4928.02, Revised Code) and this Commission's stated goals. Circumstances are
not the same as when we issued our ETP decision and we recognize that fact and have

proceed gaand they areo008 period.were braised in this
most

To the extent anons today that
addressed in this declsion, they have been rejected..

As noted earlier in this Order, AEP will be held forth as the POLR to consumeas
who either fail to choose an alternative supplier or who choose to return to AEPs system
after taking service from another energy company. Consistent with Ohio law, the POLR
designation places expectations upon EDUs; the companies must have sufficient capacity
to meet unanticipated demand. Additionally, the Commission is among many state
agencies that have been charged by the Governor to enhance the business climate in Ohio
as it competes on a regional, national, and global basis for economic development projects.
One of the Commission's roles in this endeavor has been to focus on reliable energy. We
believe that, consistent with Section 4928.02, Revised Code, Ohio consumers are entitled to
a future secure in the knowledge that electricity will be available at competitive prices. We
also feel strongly that electric generators of the future should be both environment-
friendly and capable of taking advantage of Ohio's vast fuel resources. With the
recognition that new technologies must be forthcoming to replace the utilities' aging
generation fleet, we urge AEP to move forward with a plan to construct an integrated
gasification combined-cyde (IGCC) facility in Ohio. AEP should engage the Ohio Power
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Siting Board in pursuit of such a plant. We are encoaraged by emerging information that
suggests that the IGCC te^ology will be economically attr.'active. It is worth noting thatPOLR
the Commission is exploring regulatory mechanisms by which utilities, given their
responsibilities, might recover the costs of these new facilities.

mrnmImu;S OF FAaAND CONCLUSIONS OF LAW

(1)
On February 9, 2004, AEP filed an application with me
Commission for a proval of a rate stabilization plan for the

period 2006 throuo 2008.

(2) Twenty-five entities filed motions to intervene in this
proceeding. All those requests were granted.

(3) A technical conference was held on March 24, 2004. Objections
to the application were filed on April 8, 2004.

(4) A local, public hearing in Canton, Ohio, was conducted on May ..
19, 2004. Hotvever, the Commission had nof-properly sent any
of the publication notices to the newspapers in AEP's service
territory. Therefore, the examiner scheduled another local
hearing in Canton, Ohio, for July 7, 2004 an^ r0e4s

Atdth T^Y^1
local hearing in Columbus, Ohio, for jaly
and 7, 2004 local hearings, three people provided testimony.

(5) On May 24, 2004, OCC filed a Yotion toddiesmJ
s e1,p2o04, the

on various legal grounds. ^C s motion to dismiss, stating
examiner deferred a ruling on ^ the legality
that all parties shall ty ^^e
of AEP's Pr°Posd post hea

(6) The evidentiary hearing began on June 8, 2004, and continued
through June 14, 2004. AEP presented the testimony of five
witnesses. The staff and OCC each presented the testimonY of
two witnesses. APAC, Limal AIl Council

the
Affairs, and WSOS Community Actio n jointly sponsored
testimony of one witness and OEG presented the testimony of

one witness.

(7) The parties filed post-hearing briefs on July 13 and 30, 2004.

(8) p,Elrs MDp will end on December 31, 2005.

(9) AEP's proposed elimination of the five percent residential
discount in provision two is precluded by the ETP decision.

(
10) OCCs motion to dismiss the application should be denied.
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(11) of theprovisions of the proposed RSP with the

exception

(a) RSP's proposed elimination of the five percent
residential discount in Provision Two,

(b) Proposed deferral of 1tTO administrative charges
in Provisions One and Six,

(c) Proposed deferral of CWIP and in-service plant
carrying charges in Provisions One and Six,

(d) Proposed review period associated with FERC-
approved transmission rate changes in Provision

Four, and
(e) Proposed treatment of the Columbus Southern

shopping incentive'n Provision Seven.

(12) Our re ^^ allot $14 mill onforlaw ncome customers and
economic development, our decisiqAs to require AEP to work
with our Service Monitoring and Enforcement Department staff
to work out the details for those dollars, and our decision to
allow AEP to establish a POLR charge, taken together,
appropriately balance three objectives: (a) rate certainty, (b)
financlal stabihty for AEP, and (c) the further development of
the competitive electric market. Moreover, the combination of
the approved components of the RSP, along with the additional
conditions of our decision and continuation of the unaffected
provisions of the ETP, will prompt the competitive market and
continue to provide customers a reasonable means for
customer participation in the electric competitive market.

-39-

OItDER

It is, therefore,

ORDERED, That OCC's motion to dismiss this application is denied. It is, further,

ORDERED, That AEP's application is approved, subject to the modifications set

forth in this decision. It is, further,

ORDERED, That AEP work with our Service Monitoring and Ennforcement staff to
work out the details for the allotted low-income and economic development dollars. It is,

further,
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ORDERED, That a copy of this opinion and order be served upon all 28 Parhes to

this proceeding and any interested persons of record.

T) IE PUB1'I^4Pffi dTiES_CON4RlSS3ON OF OHIO

I

Ronda Hartinan

GLP;geb

Entered in the Joumal

,MAF# 2 . 5 .

Rened J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COIvIlvIIS'ION OF OHIO

In the Matter of the Application of)
Columbus Southern Power Company and )
Ohio Power Company to Adjust Their ) Case No. 09-1095-EL-RDR

Econornic Development Cost Recovery j
Rider Rates.

FINDING AND ORDER

The Commission finds:

(1) On November 13, 2009, Columbus 3on.thern POwe1' Coa'PanY
(CSP) and Ohio Power Company (OP) (collectively, AEP-Ohio)
filed an application (Application) to adjust their respective
economic development cost rider (EDR) rates to collect
estimated deferred delta revenues and carrying costs associated
with a unique arrangement with Ormet Primary Aluminum
Corporation (Ormet), which was approved in In the Matter of the

Apl,Itcation of Ormet Primary Aluminum Corporatfon for Approval

of a Unique Arrangenuent n'lth Ohio Pozaer Company and Cvlumbus

Southern Power Company, Case No. 09-119-EL-AEC, Opinion and

Order (fuly 15, 2009) and Entry on Rehearing (September 15,
2009) (09-119), and a reasonable arrangement with Eramet
Marietta, Inc. (Eramet), which was approved in fn the Matter of

the Application for Establishment of a Reasonable Arrangement

6etween Eramet Marretta, Inc. and Cotumbus Southerrc Power

Company, Case No. 09-516-EL-AEC, Opinion and Order

(October 15, 2009) (09-516).

(2) In its Application, AEP-Ohio proPoses that its EDR rates, to be
applied to its customers' distribution charges, should be set at
13.18314 percent for CSP and 9.37456 percent for OP, effective
with bills rendered in the first billing cycle of January 2010.
Recognizing, however, the Comm9ssion's requirement in 09-119,
as well as 09-516, that AEP-Olv.o credit any POLR charges paid
by Ormet or Eramet as offsets to its EDR rates, AEP-Ohio
alternatively proposes EDR rates of 10.52701 percent for CSP
and 8.33091 for OF, which in,r.l.ude POLR credits. AF1'-Ohio s

basis,
Application also proposes to set EDR rates on a -

Ilrecoveriesto recover over 12 months the prolec^ under-recoveries
the

associated with the Eramet contrh t^embe g, 2010, and
effective date of the contract thmug
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the Ormet unique arrangement, from its effective date through
December 31•, 2010. AEp-Ohio contends that it is proposing the
levelized approach to EDR rates so that customers will avoid
experiencing the large swings in EDR rates every six months

that would otherwise be attributable to the pricing structure of

the Ormet unique arrangement.

(3) On November 19, 2009, the Ohio Energy Group (OEG) filed a
motion to intervene, asserting that it has a real and substantial
interest in the praceeding, and that the Commission's
disposition of the proceed9ng may impair or impede OEG's
ability to protect that interest

(4) On November 25, 2009, Ormet filed a moti(In to intervene,
asserting that it has an interest in the instant proceeding, as it is
a party to one of the unique arrangemente at issue, and this
proceeding has the potential of affrecting that arrangement.
With its motion to intervene? Ormet also filed a moiion to
permit Clifton A. V•urce, Douglas G. Boruter, Daniel D.
Barnowski, and Emma F. Hand, counsl for Ormet, to practice
before the Commission pro hac vice in this proceeding.

(5) On November 25, 2009, the Industrial Energy Users-Oe o(^lE,'^CJ-

Ohio) filed a motion to intervene and, as marefu11Y motion to
below, a motion to set the matter for hearing. In its
intervene, IEU-Ohio asserts that AEP-Ohio s Application may
result in increases to the rates charged to IEU-Ohio members for
electrlc service, and impact the quality of service that IEU-Ohio

members receive from AII"-01uo•

(6) On November 30, 2009, the Office of the Ohio Consumers
Counsel (OCC) filed a motion to intervene, arguing that it is the
advocate for the residential utility customers of AEP-Ohio who
may be affected by the EDR rates proposed by AII'-Ohio; and
that its interest is different than that of any other party to +he

proceeding.

(7) The Commission finds that OEG, 4rm d8 ^fo^^intervention
have set forth reasonable gro
Accordingly, their motions to intervene should be granted.
Additionally, the Con'mission finds that Orn1et"s motion for
admission pro hac vice, requesting that Clifton A. Vince,

-2-
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(8)

Douglas •G. Bonner, Daniel D. Barnowski, and Emma F. Hand
be pernitted to practice before the Cornmission inthis matter, is
reasonable and should be granted.

In support of its motion to set the matter for hear'ing, lEU-Ohio

cites Rule 4901:13&O8, Ohio Administrative Code (O.A.C.),

which states that if it appears to the Commission that the
proposals in the Application may be unjust and unreasonable,
the Commission must set the matter for hearing. IEU-Ohio

argues that the following issues make AEP-Ohio's Application

appear to be unjust and unreasonable:

(a) When Ormet sought to return to service from

AEP, ABP argued that since it had not planned
to provide service to Ormet, it was losing the
opportnnity to sell its generation at market-
based rates, and that it should be compensated
for its lost opportunity costs. However, in this
Application, AEP hes proposed to calculate the

delta revenue , associated with providing
service to Ormet as the difference between the
price Orniet pays under the Cottunission
approved reasonable arrangement and the
otherwise appiica.ble tariff rate, rather than

basing delta revenues on its current lost
opportunity costs. AEP's flip flop in position is
a heads I win, tails you lose proposition

AEP's other custonters. in the
demonstrate why any change
methodology to calculate delta revenue
associated with the Ormet contract is
warranted.

(b) Section 4905.31(E), Revised Code, specifically
stat,es that the public utility rnaY recover costs
incarred in conjunction with any economic
development and job retention program. Both
Ormet and Eramet filed "unique
arrangements" and not "economic
development arrangements" under the
Commissiori s rules. Thus, AEP has failed to
demonstrate it is appropriate to recover delta

-3-
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revenue associated with these reasonable

arrangements, particnlarly under the rider it

proposes to use.

(9)

(c) In calculating the carrying costs, AEP proposes
to use the weighted average costs of each
con,pany's respective long-iern ► debt. AEP has

fail.ed to demonstrate why any carrying

charges should not be based on ort]-ste^

debt, given that the 'retovery Period
greater than twelve months.

(d)' AII''s application is also procedurally

deficient. Rule 4901:1-38-08, O.A.C., requires.

utilities seeking recovery of reasonable

arrangement delta rider oneaIl cus omers,
impact of the proposed
by customer class, which AEP did not do.

lgU.phio Motion to Set Matber for Hearing at 45.

On December 3, 2009, Orn ►et filed comments on ASP-Ohio's

Application, assertin.g that AEP-Ohio must produce furthes
^0information before the Commission can inake a

dedsion

regarding its Application with respect to calen year̂  ue
prmet explains that under the Cominission app 9

arrangement in 09-119, the delta revenues
AEP--0hio is entitled

to collect are based upon the difference beween the tariff rates
for Ormet and the rate resulting from the unique arrangernent.

prmet contends that AEP-Ohio has offered that the^raie
justification for the pioposed 2010 tariff rate,

assuntied in the ApplicatiOn has not been be hi her than
Corrunission for approval, and that it appears to g

rate increase permitted in In
the Matter of the oApl+tti^tt^►̂ f

the
Columbus Southern Power Company frn aP^PtOr'al han

Plan; and
Security Ptan; an Amendment to its Cmp Separa

the 5aie or Transfer of Certain Generating Assets, Case No. 08-917-

R(,.SSOy and In the Matter of the Application o^ Ohio Power

^^y . fm° Apprarx+l
of an Electric

ian, Case No. 0$-918-Ef--
Arnendment to its Corporate Separn Nunc Pro Tunc
,,s0, ppinion and Order (March 18, 2009); Entry ^^, ^)

(March 30, 2009); First Entry on Rehearing Q Y

-4-
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Findfng and Order (July 29, 2009); Second Entry on Rehearing
(November 4, 2009) (ESP proceedings). Accordingly, Omlet
requests that the Commission set the matter for hearing, oQ', in

the alternative, explain the basis for AEP-Ohio's proposed 2010

tariff rate prior to approving the APPlication.

(10) OCC and OEG also filed comments on December 3, 2009, in
which they argue that AEP-Ohio failed to support its
applications with the appropriate information, that any
provider of last resort (POLR) charges paid to AfiP-Ohio under

its contracts with Ormet and should
andb that E-0hio

economic development rider costs ^ any under-
recovery requesis to accrue carrying rates, but failed
recovexy of delta revenues caused by from an
to request a mechanism for protecting ^^,sIn their comments.

OCC
accrnal ofand carr

OEG
ying

also
costs

posit that AEP-Ohl'o s EDR should be
audited every six months to verify that AEP-Ohio, Ormet, and
Erarnet have met and maintained compliance with
Conimission-ordered conditions. OCC and OEG advocate for
Commission rejection of AEp-Ohids p`Pplication, or in the
alternative, a determination that the Application may be unjust
and unreasonable, and that a hearing is necessary

(11) On December 9, 2009, ASP-Ohio replied and submitted
supplemental informaison, which provided the projected impact

of the proposed EDR rider on all C5P and OP customers, by

customer dass•

(12) Commission Staff (Staff) reviewed AEP-Ohio's application and
supplemental information, and issued its recommendation on
December 10, 2009. Staff recommended that the Commissiar

►

approve AEP-Ohio s Application, using the Proposed EDR rates
that include POLR credits, as filed on December 9, 2010. Staff
noted that it is Staff's understanding that AEP-Ohio is
reyuesting to accrue carrying costs on any under-recovery of
delta revenues caused by the levelized EDR rates. In connection
with this request, Staff recomrnended that the Commission
require a symmetrical credit to carryinS costs in the event of
over-recovery caused by the levelized rate structure.
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(13) On December 11, 2009, IEU-Ohyo filed a motion to consolidate
Case Nos. 09-872-EL-FAC, 09-873-EL-FAC, 09-1906-EIrATtA, ^-
1095-EL-FAC, and 09-1095-EGUNC, argaing ^a
interconnected nature of the proposals addressed by the cases
demands that the Commission resolve the cases by means of
one proceeding. IEU-Ohio also contends that, although AEP-
Ohio implicitly argues otherwise, adjustments to AEP-Ohio's
EDR riders are not exempt from the limitations imposed on rate

increases in the ESP proceedings.

(14) On December 14, 2009, AEP-Ohio fited a memorandum contra
IEUAhio's motion to consolidate, stating that cost increases
associated with new government mandates, such as AEP-Ohio's
delta revenue costs, are not incfuded under the rate increase

limi.tations set forth in the ESP.

*dO(15) On December 15, 2009, IEL3-Ohio^edda ^plo^AEP^d not

memorandum contra, contending Ohio's athat cost
adopt, in the ESP proceedings, AEP- argument
increases associated with new government mandates fall
outside the rate increase Iiniitations.

(16) On December 22, 2009, Ormet dsthe EDR should be subject to
memorandum contra, arguing that
the Commission mandated ]imitatians on AEP-Ohids rate

increases.

(17) As an initial matter, IEU-Ohio contends that AEf'-OYd.o has
failed to demonstrate that it is appropriate for it to recover delta
revenue associated with the Ormet unique arrangement and the
Eramet reasonable arrange,ment. In support of its argument,
IEi7-phio cites Section 4905.31(E), Revised Code, which
provides that a public utility electric light company may recover
costs incurred in conjunction with any economic development
and job reteniion program. IEU-Aluo contends that because
Onnet's unique arrangement and Eramet's reasonable
arrangement were not filed specifically as economic
development arrangements under the Commissiori s rules, it is
inappropriate for AEp-Oliio to recover delta revenue associated

with the respective arrangements.

-6-
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(18) Despite IEFJ-Ohio s argument, the Commission finds that AEP-

Ohio is authorized to recover delta revenue related to the Ormet
unique arrangement and the Eramet reasonable arrangement.
Section 4905.31, Revised Code, permits recovery of foregone

revenue by the electric utility incurred in conjunction with

economic development and job retention programs. Both the
Ormet unique arrangement and the Eramet reasonable
arrangement advance, as underlying goals, either economic
growth or job retention. Chapter 4901:1-38, O.A.C., titled

"Arrangements;" 3mplements Section 4905.31, Revised Code.

Chapter 4901:1-38, O.A.C., encompasses all types of

arrangements, including economic development arrangements,
energy efficiency arrangements, and unique arrangements.

Rule 4901:1-38-02, O.A.C., details that the purpose of Chapter

4901:1-38, O.A.C., in part, is to facilitate Ohio's effectiveness in
the global economy, to promote job growth and retention in the
state, and to ensure the availabiHty of reasonably priced electric
service. Each of these factors was a goal of the Ormet and
Eramet arrangements. Further, Rule 4901:1-38-08, O.A.C.,

which permits revenue recovery pertaining to agreements,
provides that "each electric utility that is serving customers
pursuant to approved reasonable arrangements may apply for a
rider for the recovery of certain costs associated with its delta
revenue for serving those customers pursuant to reasonable
arrangements[.J" The rule provides an opportunity to seek
recovery of delta revenues resulting from arrangements. It does
not limit the recovery of revenue to a narrow type of
arrangement, as IEU-Ohio suggests. Moreover, 09-119 and 09-
516 specifically contemplated such filings by AEP-Oluo, seeking

recovery of the approved revenue foregone as a result of
arrangements. See 09-119 Opinion and Order at 6-10; 09-516

Opinion and Order at 8,9.

(19) In its Application, AEP-Ohio proposes to recover expected
unrecovered costs based on the estimated delta revenues
created by the Ormet and Eramet arrangements during 2010.
The estimated delta revenues AEP-Ohio sets forth in its
Application are calculated as the difference between the
proposed 2010 tariff rates and the Commission-approved prices
under the Ornnet unique arrangement and the Eramet
reasonable arrangement. IEU-Ohio argues that AEP-0hio has

-7-
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not demonstrated why its proposed change in the method of

calculating delta revenue is warranted.

(20) Rule 4901-38-01(C), O.A.C., which defines delta revenue, states
that °[dJelta revenue' means the deviation resulting from the
difference in rate levels between the otherwise applicable rate
schedule and the result of any reasonable arrangement

approved by the [C]ommission-" The method by which AEP-

Ohio proposes to calculate delta revenue in this Application
di=ectly follows the definition set forth in the rule, as well as the
Commission's orders in 09-119 and 09-516. The Comn-Lission
believes this is the proper method for calcutating delta revenue,

and that AEP-Ohio is warranted in its use of this method.

(21) In its comments, Ormet expresses concern that AEP-Ohio s
proposed 2010 tariff rate has not been submitted to the
Commission for approval. Likewise, and OEG express

concern over assumptions they allege AEP-Ohio has made in its
delta revenue calculations. Moreover, Ormet exPresses
concems that the proposed 2010 tariff rate AEP-Ohio used in its
APPlication appears to be higher than the rate increase
permitted under the ESP proceedings, which is 6 percent for
(51) and 7 percent for OP for 2010. Since filing its Application
in this case, AEP-0hio filed an application to modify its
standard service offer rates in Case No. 09-1906-EI.-ATA. The
proposed 2010 tauff rafie AEP-Ohio used to calculate delta

revenue for purposes of its EDR rates Is the same rate submitted

to the Commission for approval in Case No. 09-1906-EL-ATA in

2010 On December 10, 2010, Staff filed its review and

recommendation in Case No. 09-1906-EI.rATA, indicating that it

that the rates proposed in the applications provide ford

I

sfm
increases no greater than those authorized

this review and s ouraccordance withb 1in the ESP proceedings. In
decision issued simu.ltaneously with this order in Case Nos. 09-

872-Ei,FAC, 09$73-EirFAC, and 09-1906-EIrATA, the
Commission finds that the parties' argurnents that the proposed

2010 tariff rates utilized by AEP-Ohio in its delta revenue
calculations are unjustifiedis without merit.

(22) IEUd3hio, OCC,
and OEG have also expressed concerns that

AEP-Ohio's Application is procedurally deficient, in that it
irutially did not file the projected impact of the EDR rider on all
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customers, by customer class. As noted above, however, on
December 9, 2009, AEP-Ohio filed supplemental information
that provided the projecbed impact of the EDR rider. With this
information in the docket, it appears that the Application
provides a dear picture for the Commission's evaluation of the

EDR rates proposed.

(23) In its Application, AEP•Ohio proposes to recover the 2009
deferred unrecovered costs, or delta revenues, resulting from
the Ormet and Eramet reasonable arrangements, as well as the
carrying costs at the weighted average cost of CSP's and OP's
respective long-term debt. AEP-Ohio's estimated recovery for
2009 is based on the following: estimates provided by Ormet of
its production level and associated MWh of consumption for the
period beginning with the effective date of the unique
arrangement through the end of 2009; and a projection for
ErameYs electricity consumption from the effective date of its
contract, pursuant to the reasonable arrangement, through the
end of 2009. AEP-Ohio also proposes to continue accruing
carrying costs on the combined Ormet and Eramet balance of
unrecovered deferred costs until the deferral and related
carrying costs are fully recovered.

(24) IEU-Ohio asserts, in its motion to set the matter for hearing, that
AEP-Ohio has failed to demonstrate why any carrying charges
should not be based on the average cost of each company's
short-term debt. However, under the semiannual reconciliation
process prescribed for EDR rates under Rule 4901:138-08,

O.A.C., the use of each company's average cost of long-term
debt is a more appropriate mechanism for calculating carrying
charges than short-term debt, and, therefore, should be utilized.

(25) The Commission finds AEP-Ohio's proposal to recover the 2009
deferred unrecovered costs resulting from the Ormet and
Eramet arrangements, as well' as the carrying costs at the
weighted average cost of CSP's and OP's respective long-term
debt, which are 5.73 percent for CSP, and 5.71 percent for OP, to
be reasonable. The Commission additionally finds that, on a
going-forward basis, AEP-Ohio shall utilize the interest rates
from its latest-approved filing for the calculation of carrying
costs.

-9-
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(26) As noted above, lEU-Ohio and Ormet contend that the EDR
should be subject to the Comntission-mandated limitations on
AEP-Ohio's rate increases. AEP-Ohio contends that because the.
cost increases associated with the EDR constitute government
mandates, they are not included in the rate increase limitations
imposed in the ESP. IEU-Ohio contends that the Commission
did not adopt AEP-Ohio s new government mandate exception
to its rate increase limitations. IEU-Ohio also argues that the
Commission specifically listed those mechanisms that are
exempt from the applicable rate increase limitations in the E3P
first entry on rehearing, and the EDR was not among those

listed.

(27) While the Commission enumerated a few of the riders and other
mechanisms that are exempt from the ESP rate increase
lirnitations in the first entry on rehearing, the list was not, as
IEU-Ohio suggests, exhaustive. Although the rider was named
and esffiblished in the ESP, we believe that the statute, as well as
our rules, permit recovery of the delta revenues created by
reasonable arrangements. As explained in 09-119 and 09-516
and herein, the reasonable arrangements approved furiiler the

policy of this state, and are consistent with Sections 490531 and
4928.02, Revised Code, and Chapter 4901:1-58, O.A.C.
Accordingly, we find that the EDR is not subject to the
limitations on AEP-Ohio`s rate increases set forth in the ESP.
Finding otherwise would result in considerable deferrals being
created, including carrying costs, which would be passed on to
customers.

Although we find that the EDR is not subject to the limitations
on rate increases set forth in the ESP, we are not persuaded by,
and decline to adopt, AEP-Ohio's argument that the cost
increases associated with the EDR constitute government
mandates. As IEU-Ohio notes in its memorandum contra, to

interpret any Commission order pertaining to rates with which
an electric utility does not agree as a new government mandate,

not subject to rate increase limitations, overextends the meaning
of the phrase.

The Commission finds that AEP-Ohids proposal to utilize EDR

rates of 10.52701 percent for CSP and 8.33091 percent for OP,
which include POLR credits, is reasonable. Likewise, the
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Commission finds that the levelized approach proposed by
AEP-Ohio for the collection of EDR costs is a just and
reasonable means of collection, as it will operate to avoid the
extreme swings in EDR costs linked to the structure of the
Ormet unique arrangement.

As detailed by AEP-Ohio in its Applicatioxt, the structure of the
Ormet contract frontloads Chmet's price discount over the first
eight months of each year. Based upon its use of the levelized
rate approach to temper swings in EDR costs for its customers,
AEP-Ohio anticipates the under-recovery of EDR costs during
the first eight months of each year. In light of this situation,
AEP-Ohio proposes to accrue carrying costs, at the weighted
average costs of CSP's and OP's respective long-term debt,
caused by the levelized rates. OCC and OEG object that while
AEP-Ohio requests to accrue carrying costs on the under-
recovery of delta revenues due to levelized rates, it does not
request a symmetrical mechanism for protecting consumers in
the event of the over-recovery of delta revenues. Staff agrees
with the position of OCC and OEG on the issue.

(31) The Commission finds that AEP-Ohio's request to accrue
carrying costs on the under-recovery of delta revenues due to
level.ized rates is reasonable and should be permitted.
However, to the extent that OCC, OEG, and Staff assert that in
the event of over-recovery of delta revenues, customers should
be afforded symmetrical treatment to that afforded to AEP-Ohio
in the event of an under-recovery, we find their argument
persuasive. Therefore; if the over-recovery of delta revenues
occurs, AEP-Ohio shall credit customers with the value of the
equivalent carrying costs, calculated according to the weighted
average costs of long term debt, 5.73 percent for CSP, and 5.71
percent for OP.

(32) As noted above, Rule 4901-38-08, O.A.C., prescribes that the
EDR shall be updated and reconciled semfannually.
AdditionaIly, all data submitted in support of any rider update
is subject to Comntission review and audit. Pursuant to this
provision, as well as Staffs recommendation, the Commission
finds that the EDR should be updated and reconciled, by
application to the Conunission, semiannually. By this process,
the estimated delta revenues will be trued to actual delta

-11-

000000288



i

i

revenues, and any over- or under-recovery will be reconciled.
The semiannual adjustments to the EDR rates of CSP and OP
will be effective with the first billing cycle of April and October
in each year. AEP-Oliio is cautioned, therefore, to submit its
applications in a timely fashion, such that the Commission will
have sufficient time to review the filings and perform due
diligence with regard to its review of the proposed rates.

(33) Upon review of the extensive pleadings and comments filed by
numerous parties, the Commission finds that AEP-Ohio's
Application to adjust its EDR rates, as supplemented on
December 9, 2009, and as modified herein, does not appear to be
unjust or unreasonable, and should be approved as modified
herein. Therefore, the Commission finds that it is unnecessary
to hold .a hearing in this matter, and, thus, the requests for
hearing advanced by several parties should be denied. The
Commission additionally authorizes AEP-Ohio to implement its
adjusted EDR rates of 10.52701 percent for CSP and 8.33091
percent for OP, effective with bills rendered in the first billing
cycle of January 2010.

(34) Finally, the Commission finds that the case hereiry which was
originaRy docketed as Case No. 09-1095-EIrUNC, is more
appropriately docketed with the new RDR case code, as it
specifically addresses economic development riders.
Accordingly, now and hereafter, Case No. 09-1095-EL-UNC
should be designated as Case No. 09-1095-EL-RDR.

It is, therefore,

ORDERED, That the motions of OEG, Ormet, IEU-Ohio, and OCC to
intervene be granted. It is, further,

09-1095-EL-RDR -12-

ORDERED, That Omtet's motion to admit Clifton A. Vince, Douglas G.
Bonner, Daniel D. Barnowski, and Emma F. Hand to practice pxo hac vice before the
C.ommission in this proceeding be granted. It is, further,

ORDERED, That AEP-Ohio s Application to adjust its EDR rates, as
supplemented on December 9, 2009, be approved as modified herein. It is, further,

ORDERED, That AEP-Ohio implement its adjusted EDR rates of 10.52701
percent for CSP and 8.33091 percent for OP, effective with bâ]ls rendered in the first
billfng cycle of January 2010. It is, further,
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ORDERFsD, That the
requests for a hearing be denied. It is, farther,

ORDERED, 'That a copy of this entry be served upon all parhes of record.

THE pUBLIC UTILPI7FS COMMISSION OF OHIO

RI,H:ct

Alan R. Schriber, Chairsnan

Paul A. CentoleIla

Entered in the Journal

1nN 210

Rer^ J. Jen}dns
Secretary
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The Commission, coming now to consider the evidence presented ^^^
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The following parties made appearances in the remand phase of these proceedings:

Paul A. Colbert, Senior Counsel, John J. Finnigan, Jr" Seriior Co'msel' and Rocco
IyAscenzo, Counse1,139 East Fourth Street, P.O. Box 960, Cincinnati, Ohio 45202, on behalf
of Duke Energy Ohio, Inc. (formerly known as the Cincirulati Gas & Electric Company).

Kravitz, Brown & Dortch, by Mian aee Energy 1Zetail Sales, Inc. treet Columbus,
Ohio 43215, on behalf of Cinergy Corp.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, bY Jeffrey L. Small, Ann M.
Hotz, and Larry S. Sauer, Assistant Conswneis' Counsel, Office of Consumers' Counse1,10
West Broad Street, Suite 1800, Colum.bus, Ohio 43215, on behalf of the residential utility

customers of Duke Energy Ohio, Inc.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, PO Box 1008, Columbus, Ohio 43215, on behalf of the Ohio
Marketers' Group, comprised of Constellation NewEnergy, Inc.; 1ti+IidAmencan Energy
Company; Strategic Energy, LLC; and Integrys Energy Services, Inc. (formerly known as

WPS Energy Services, Inc.).

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo, Daniel J. Neilsen, and
Joseph M. Clark, 21 East State Street, 170- Floor, Columbus, Ohio 43215, on behalf of

Industrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 1500 URS Center,

36 East Seventh Street, Cincinnati, Ohio 45202, on behalf of the Ohio Energy Group, Inc•

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 1500 URS Center, 36 East Seventh

Street, Cincinnati, Ohio 45202, on behalf of the Kroger Co.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street, Findlay, Ohio 4584B'

on behalf of Ohio Partners for Affordable Energy.

by Mary W.
Christensen, Christensen. Donchatz, Kettlewell & Owens, LLP,

Christensen, 100 East Campus View Boulevard, Suite 360, Columbus, Ohio 43235, on behalf

of People Working Cooperatively, Inc.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, OMo

43215, on behalf of Dominion Retail, Tnc.
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Richard L. Sites, General Counse1,155 East Broad Street,l5'b Floor, Columbus, Ohio
43215, and Bricker & Eckler LLP, by Ms. Sally W. Bloomfield and Mr. Thomas J. O'Brien,
100 South Third Street, Columbus, Ohio 43215, on behalf of the Ohio Hospital Association.

Marc Dann, Attorney General of the State of Ohio, Duane W. Luckey, Section Chief,
Thomas W. McNamee, Werner L. Margard III, and Stephen P. Reilly, Assistant Attorneys
General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the

Commission.

OP]NION:

1. HISTORY OF TfU PROCEEDIl'3GS

On June 22, 1999, the Ohio General Assembly passed legislationl requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (SB 3). Pursuant to SB 3, on
August 31, 2000, the Commission approved a transition plan for Duke Energy Ohio, Inc.,
(Duke or company).2 3 In that opinion, the Commission, among other things, allowed
Duke a market development period (MDP) ending no earlier than December 31, 2005, for
residential customers and, with regard to each other customer class, ending when 20
percent of the load of each such class switched the purchase of its supply boa
certified supplier. The transition plan opinion also granted Duke accounting ty to
defer and recover a regulatory transition charge (RTC) that would continue through 2008

for residential customers and through 2010 for nonresidential customers.

On January 10, 2003, Duke filed an application in In the Matter of the AppIfcation of

The Cincinnati Gas & Electric Cmnparry to Modify its Nonresidential Generation Rates to Provide

for Market-Based Standard Service Offer Pricing and to Establish an Atternative Cmnpetttive-Bid

Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, (03-

93) for authority to modify its nonresidential generation rates to provide for a competitive
market option (CMO), including both a market-based standard service offer and an

alternative competitive bidding process, for rates subsequent to the MDP.

On October 8, 2003, Duke filed three additional, related cases. In In the Matter of the

Application of The Cincinnati Gas & Electric Company for Authority to Modify Current

Accounting Procedures for Certain Costs Associafed with the Midwest Independent Transmission

System Operator, Case No. 03-2079-EL-AAM (03-2079), Duke requested authority to modify

Amended Substitute Senate Bill No. 3 of the 1239d General Assembly.

In the Matter of the Appticatfon of The Cincinnati Gas & Electric Company for A7aprovat of its Electric Transitmn

Pian, Approval of Tariff Changes and New Tadffs Authority to Modify Current Accounting Procedures, and

Approval to Transfer its Generating Assets to an Exempt Wholesale Generator, Case No. 99-165&EL-ETP et a(.

Duke was, at that time, known as the Cincinnati Gas & Electric Company. It wiIl be referred to as Duke,
regardless of its legal name at any given tiate. Case names, however, will not be altered to reflcct the

changed name.
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its current accounting procedures to allow it to defer incremental costs related to its
participation in the Midwest Independent Transmission System Operator (MISO). In In the

Matter of the Application of The Cincinnati Gas & Electric Company for Authority to Modffy

Current Accounting Procedures for Capital Investment in its Electric Transmission and

Distribution System and to Establish a CapitaI Investment Reliability Rider to be Effective after the

Market Development Period, Case Nos. 03-2080-ELrATA (03-2080) and Case No. 03-2081-EL-

AAM (03-2081), Duke requested authority (a) to modify its current accovnting procedures
to allow it to defer incremental costs related to its net capital investmeat in electric

trancrrussion and distribution faalities, where that investment was made between
January 1, 2001, and the date when such investment is reflected in the company's base
rates, together with a carrying charge, and (b) to establish a capital investment rider to
recover those deferred transmission and distribution facilities capital investments after the

end of the MDP,

On December 9, 2003, the Commission issued an entry consolidating 03-93, 03-2079,
03-2080, and 03-2081 and requesting that Duke file a rate stabilization plan (RSP) that
would stabilize prices following the termination of the MI)P, while allowing additional
time for the competitive retail electric services (CRES) market to grow. Duke filed a
proposed RSP on January 26, 2004. On March 9, 2004, most of the parties to these

proceedings filed objections to Duke's proposed RSP. On April 22, 2004, a public hearing
on Duke's applications was held in Cindnnati. An evidentiary hearing commenced on
May 17, 2004, but was adjourned in order to allow the parties to engage in settlement
discussions, On May 19, 2004, a stipulation and recommendation (stipulation) was filed by
Duke, staff of the Commission, FirstEnergy Solutions Corp., Dominion Retail, Tnc.
(Dominion), Industrial Energy Users-Ohio (IELT), Green Mountain Energy Company, Ohio
Energy Group, Inc. (OEG), The Kroger Co. (Kroger), AIC Steel Corporation (AIC Steel),
Cognis Corp. (Cognis), People Working Cooperatively (PWC), Communities United for
Action (CLTFA), and Ohio Hospital Association (OHA) (collectively, sig,natory parties). The
stipulation was not signed by Ohio Consumers' Counsel (OCC), Ohio Partners for
Affordable Energy (OPAE), The Ohio lvfanufachu'ers' Association (OMA), National Eriergy
Marketers Association, PSEG Energy Resources & Trade LLC, or Constellation Power
Source, Inc. It was also not signed by Constellation NewEnergy, Inc. (Constellation);
MidAmerican Energy Company; Strategic Energy, LLC; or Integrys Energy Services, Inc.
(formerly known as WPS Energy Services, Inc.). These four entities are collectively referred

to as Ohio Marketers Group (OMG).

On May 20, 2004, the evidentiary hearing resumed. At the hearing, OCC made an
oral motion to compel discovery from Duke regarding alleged side agreements between
Duke and other parties to the stipulation. The attomey examiners denied OCC's motion to
compel. Duke, staff, and other parties presented testimony and evidence in support of the
stipulation and Duke's original proposal and others presented testiznony and evidence in
opposition to the stipulation and the proposal. On September 29, 2004, the Commission
issued its opinion and order approving the stipulation with certain modifications. The
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stipulation provided for the establishment af an RS^^' Duke t^^December 31, 2008 (with
and riders to be charged by Duke from January
certain aspects of those rates also extending through the end of 2010). The order approved
changes in certain cost components, increased the avoidabiiity of certain charges by
shopping customers, and directed full corporate separation of the generati.on component
by Duke if it failed to implement the stipulation as mod.i.fied. The Comn-dssion also
affirmed the attorney examiners' deniel of OCC's discovery motion relating to side

agreements.

Applications for rehearing were filed by Duke, OCC, OMG, and CPS. In its
application for rehearing, Duke also proposed various modifications to the stipu]ation,stipulatecl
•,vhich modifications would, when taken together, effectuate an alternative to the rehearing

of the RSP. On November 23,2004, the Commisslon'as"ed an entry gtorious
in which it found that Duke's proposed modifications to the stipulati

'on were merihearing

and, making certain further revisions, granted rehearing in part.
applications by OCC and CP'S were denied. OMG's application for rehearing was granted

in part and denied in part. OCC, MidAmerican, and Dominion XPcePpt ^=°ans
naroow

second rehearing. These applications were denied on January 13,
issue raised by MidAmerican. The Commiassion issued a third rehearing entry on April
2005, that fiiriher refined Duke's RSP and certain of the RSP riders, based on MidArnerica's

application for rehearing. C

On March 18 and May 23, 2005,OCC filed notices^appeto t^he S^u^et on^the
Ohio, raising seven claimed errors. Following briefing and
consolidated appeals, the supreme court issued its opini.on on November 22, 2006. Ohio
Consumers' Counsel v. Pub. i.itii. Comm.,111 Ohio St.3d 300, 2006-Ohio-5789. In that opinion,
the Court upheld the Commission's actions on issues relating to procedural requirelnents,

due process, support for the finding that the standard service offer was market-based,
harm or prejudioe that might have been caused by changes on rehearing to the price-to-
compare component, reasonableness of Duke's alternative to the competitive bidding
process, non-discriminatory treatment of customers, nonbypassability of oertain cdiaz'ges,
corporate separation, and denial of certain discovery based on irrelevance under the
second and third prongs of the stipulation-reasona.bleness test. Hovr°ever' the Court
remanded these proceedings to the Commission with regard to two portiams of the

Comrnission derision and also held that the side agreements are not privileged.

Pursuant to the court's direction on remand, by entr9 of November 29, 2006, the

attorney examiners directed Duke to disclose to OCC the information that OCC had
requested with regard to side agreements. In the November 29, 2006, entry, the exarniners
also found that a hearing should be held to obtain the record evidence required by the

court, in order to explain thoroughly our conclusion that the modift a on.r ^g^g ^e
reasonable and to identify the evidence we considered to support
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examin.ers schedvled a prehearing conference for December 14, 2006, to discuss the

procedure to be established.

on December 7, 2006, Duke responded to the disc]osure direction, stating that OCC

had requested "copies of all agreements between [Dulce] and a party to these consolidated

cases (and all agreements between IDukel and an entity that was at an^ t^a p^te
these consolidated cases) that were entered into on or after January
nottified the Commission that only one such agreement existed and that is was betvveen
Duke and the city of Cincirnati. It provided a copy of that agreement to OCC and all other

parties to the proceedings.

On December 13, 2006, Duke ffied a motion for clarification of the exarminers` entry
of November 29, 2006. Duke expressed its belief that the remand "presupposes that there

already is evidence of record to support the Commissi limited to briefsland/odr oralt
the exauiiners clarify" that the proposed hearing would be
argument, citing record evidence. On December 20, 2006, OCC filed a memorandum

contra this motion for clarification. OCC opined that the motion should be denied on
procedural grounds, as Duke failed to seek an interlocutory appeal of the examiners' entry.
OCC also disagreed with Duke on substantive grounds, argu>ilg in favor of a full hearing,
following a period for discovery aiid noting that, if no hearing were held, the court's order

that side agreements be disclosed would have no p^ ^^ po eexaminers' ^g but
responded to this motion on January 3, 2^2, re^g clarlf5'' the
confirming that the hearing would include the presentation of testisnony and the

rehearing,
introduction of evidence. On February 1, r^C with issues

application
relartui.g bo the

asserting that the Commission's entry prematurely dealt
admissibility of evidence. On February 12, 2007, Duke, Duke Energy Retail Sales, LLC,

pera on of law a^hce^^ for
(DERS), an The a^gfor rehearing was denied by o

memoranda

rehearing• application

Meanwhile, on December 13, 2006, OCC flled a motion for a subpoena duces fecurtt,
asking, in part, that DERS provide copies of any agreements between DERS and customers
of Duke, between affiliates of DERS and customers of Duke, and related correspondence

sub"
and other documents. On December 18, 2006, and moved to quash t^osubp e°^
duces tecum. On December 20, 2006, DERS objected
on various grounds, including the ground that they were unduly burdensome. On that

same day, Duke filed a motion in support of DERS's motion to quash, as be ermitted.
for a protective order, aslcing that further discovery in these proceedings not P
On December 21, 2006, IEU filed a motion in support of the moti.ons by DERS and Duke.
On December 28, 2006, OCC filed a motlon to strike DEIbS's motion to quash, together with
a memorandum contra Duke's motion for a protective order, and a motion to strike IEU's
memorandu9n. OCC assested that DERS's motion should be stricken on the grounds that it

4 DERS and Cinergy are aEfiliates of Duke, with DERS being a CRES provider in Duke's certified territoz'S •
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was not a party to the proceedings. it opposed Duke's motion on the ground that the
C

requested protective order would prevent OCC fromd{vmo^p og^dain svpporant ^^ot
moved to strike IEU's memorandum, claiming t^
permitted by the Commission's procedural rules. With regard to OCCs motion to strike
DERS's motion to quash, on January 2, 2007, DERS filed both a memorandum contra and a
limited motion to intervene. With regard to OCC's me Zo^rand^ contra a'esivmea the
for a protective order, Duke filed a reply on I rtu a'ed Duke's motion for a protective
motion to strike IEi3's memorandum 9n supp°
order, denied OCC's motion to strike the motion to quash, and granted, in part, the motion

to quash, restricting the subpoenae to requesting copies of agreements with customers of

Dulce that are current or past parties to these proceedings or affiliates or members of

current or past parties.

At the prehear9ng on December 14, 2006, the remanded cases were wnsoB.datedvarious
with proceedings regarding various riders associat^7, t

with
he e2rninerissued an entry

procedural matters were addressed. On February
scheduling a hearing on the remand aspects of the consolidated cases to begin on Mareh 19,
2007. The hearing on the riders was scheduled for a separate time. Only the remanded

cases are being considered in this order on remand•

On February 2, 2007, Duke, DERS, and Cinergy filed mogons in iimine,Wig^^ase
exclude certain agreements and related documents from these roceedmg •
motions, Cinergy filed a limited motion to intervene and DERS renewed its limited motion

to intervene. On February 7, 2007, staff of the Commission ^^ tion are not

response to the motions in limine, asserting that the agreements q

relevant, on the grounds that no stipulation is currently before the Co filed a
corporate separation claims should be raised in a separate pr°ceeding' OMG
memorandum in response on February 9, 2007. OMG asserted that ruling on relevance or
admissibility would be premature at that time. OCC opposed the °Rotions on several
grounds, both procedural and substantive. It also opposed intervention by Cinergy and
DERS. Duke, Cinergy, and DERS filed replies to OMG's responsive memrand ^^C's
February 14, 2007. On February 16,2007, Duke, Cinergy, and DERS filed rep '

memorandum contxa their motions in timitte. On February 28, 2007h^e ean'ca ^^^tie

the motions for intervention for the limited purpose of protecting
and, in light of the supreme court's directives, denied the mothons to exrlude evidence of

the side agreements.

Through the course of these remanded proceedings, numerous motions for

protective orders, covering purported confidential materials, were filed. The subject of
confidential treatment of discovered material arose in the prehearing held near the start of
the remand phase. At that time, counset for Duke mentioned the ex4stence of

March
confidentiality agreements with several of the parties. According Duke, GnergY'
filing with the Commission, OCC, on February 23, 2007 ,
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Kroger, and OIiA that they should either make public certain documents or prove to the
Commission that such material deserved confidential treatment. On March 2, 2007, Duke,
DERS, Cinergy, Kroger, and OHA filed motions for a protective order covering the
disputed material. On that same day, IEU also filed a letter expressing its concern over
OCC's proposed release. On March 5, 2007, the OEG similarly filed a letter opposing
OCC's proposed disclosure of confidential materials. On March 9, 2007, OMG filed its
response to this controversy, explaining that agreements between customers and their
CRES providers must be kept confidential. On March 13, 2007, OCC responded with a
memorandum contra all five motions. OHA filed a reply on March 14,2007. On March 15,

2007, Duke, Cinergy, DERS, and IEU filed replies.

The hearing commenced on March 19, 2007, as scheduled. Before the start of
testimony, the examiners ruled, with regard to the confidentiality dispute, that the motions
for protective orders would be granted for a period of 18 months from March 19, 2007, on
the condition that the granting of those protective orders may be modified by the
Commission if it deems appropriate to do so in light of the actions that it takes. (Rem. Tr. I
at 9.) Duke presented the testimony of Sandra Meyer, Judah Rose, and John Steffen. OCC
presented the testimony of Neil Talbot and Beth Hixon. Staff of the Commission presented

the testimony of R.ichard Cahaan.

Duke, OCC, OMG, OEG, OPAE, Cinergy, DERS, and staff filed merit briefs on
Apri113, 2007. On April 24, 2007, OMG and Dominion filed reply briefs. Duke, OCC,

Cinergy, DERS, IEU, OEG, OPAE, PWC, and staff filed reply briefs on Apri127, 2007. On

April 30, 2007, a reply brief was filed by OEG.

PWC's reply brief also included a motion to strike a portion of the merit brief filed
by OPAE. OPAE responded on May 4, 2007, with a memorandum contra the motion to
strike. I"WC filed its reply on May 14, 2007. On June 1, 2007, PWC renewed its motion to
strike, expanding the motion to cover parts of a merit brief filed by OFAE following the
hearing on the rider aspects of this consolidated proceeding. OCC weighed in on this
controversy on June 6, 2007, opposing PWC's motion. OPAE filed its memorandum c.ontra
on June 8, 2007, also filing its own motion to strike portions of Duke's reply brief in the
rider phase of the hearing (which motion wiIl not be dealt with in this opinion and order).

On June 11, 2007, PWC filed its replies. On June 15, 2007, Duke filed a memorandum
contra the motion to strike, to which OPAE replied on June 18, 2007.
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II. DISCUSSION

A. Introductory Issues

1. Confidentiality

(a) Procedural Backrrround Related to Conqd_entiality

As noted previously, numerous motions for orders protecting the confidentiality of
various documents were filed during the course of these remanded proceedings' Initially,
those motions were made either by parties supporting confidentiality or by parties

CG,
were complying with confidentiality agreements. In response to a notice by
pursuant to those confidentiality agreements, that it int.ended to make certain infoxmation
public, Duke, DERS, Cinergy, OHA, and Kroger filed motions for protective orders on

March 2, 2007, covering material supplied by them to OCC. On March 9, 2007,
Constellation filed a memorandum supportiag Kroger's motion for a protective order. On
March 13, 2007, OCC filed a memorandum contra the motions for protective orders. Reply
memoranda were filed on March 14 and 15, 2007. Additional documents were

subsequently filed under seal, with motions for protective orders.5

On the first day of the hearing in these proceedings, the attorney euaminers issued a
bench ruling on these motions, stating that all of the pending motions for protective orders
would be granted for a period of 18 months from that date, provided that such orders
might be modified by the Commission if it deems it appropriate to do so. (Rem. Tr. I at 9.)

On July 26, 2007, the chairman of the Commission received a public records request
for certain of the information covered by the pr'otechve order granted by the examiners.
On August 8, 2007, the examiners issued an entry calling for specific issues to be addressed

by parties, relating to the possible modification of the protective order. Responsive
memoranda were filed on August 16, 2007, by six of the parties.

5 All or portions of the following documents were filed under motions for protective orders' subpom 4U"s
fecnm, filed on February 5, 2007; transcri.pt of remand deposition of Charles Wtdtiodc, fIIed on February
13, 2007; transcripts of reaiand depositions of Denis George, Gregory Ficke, and James Ziolkowski, with
attachments, filed on March 15, 2007; remand reply memoranda filed on 2viairh 15, 2007, by Duke,

Cinergy, and DERS; transcripts of remand depositions of Beth Hixon and Neilu^ ^^
e^its,^ by

March 16, 2007; and transcript of remand deposition of Beth Hfxon, sfipula
OCC on March 16, 2007. In addition, all or portions of the following iteme were filed cmfidendBUY,2006;
pursuant to exam;ner order. transcript of remand prehearing conference held on December 14,
tranacript of remand hearing, held March 19-21, Z007, and filed on Apr'i13-4, 2007, together with exha

'lrlta7

remand merit briefs of OCC, OMG, Duke, Cinergy and DERS, and OPAE, all filed April 13, 2007;

24p2007; remand reply brlefs of OCC, Duke, OPAE?and Cinetgy d
an DERS, filed April 27^ ^^ April
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(b) Legal Issues Relating to Confidentialitv

Section 4905.07, Revised Code, provides that all facts and information in the
possession of the Commission shall be public, except as provided in Section.149.48, Revised
Code, and as consistent with the purposes of Title 49 of the Revised Code. Similarly,
Section 4901.12, Revised Code, specifies that, "te]xcept as provided in section 149.43 of the
Revised Code and as consistent with the purposes of Title XLIX of the Revised Code, all
proceedings of the public utilities commission and all documents and records in its
possession are public records." Section 149.43, Revised Code, indicates that the term

public records" excludes information that, under state or federal law, may not be released.
The Supreme Court of Ohio has clarified that the "state or federal law" exemption is

intended to cover trade secrets. State ex ret. Besser v. Ohio State (2000), 89 Ohio St.3d 396,

399.

Similarly, Rule 4901-124, Ohio Administrative Code (O.A.C.), allows the

Comm3ssion to protect the confidentiality of information contained in a filed document, "to
the extent that state or federal law prohibits release of the information, including where the

information is deemed ... to constitute a trade secret under Ohio law, and where non-

disclosure of the informafion is not inconsistent with the purposes of Title 49 of the Revised

Code."

Ohio law defines a trade secret as

information ... that satisfies both of the following:

(1) It derives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain econotttic value from its

disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances to

maintain its secrecy.

Section 1333.61(D), Revised Code.

The Ohio Supreme Court has found that an in camera inspection is necessary to

determine whether materials are entitled to protection from disclosure. State ex ret. Allright

Parking of Cleveland Inc. v. Cieveland
(1992), 63 Ohio St. 3d 772. Rule 4901-1-24(D)(1), O.A.C.,

also provides that, where confidendal material can be reasonably redacted from a
document without rendering the remaining documerit incomprehmabte or of little
meanin.g, redaction should be ordered rather than wholesale removal of the document
from public scrutiny. Thus, in order to determine whether to issue a protective order, it is
necessary to review the materials in question; to assess whether the information constitutes
a trade secret under Ohio law; to decide whether nondisclosure of the materiafs will be
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consistent with the purposes of Title 49, Revised Code; and to eval.uate whether the

confidential material can reasonably be redacted.

The Commission has conducted an in cantera review of the materials in question. We

will now consider each of the two tests to assess whether trade secrets are present. If we
find trade secrets to be present, we will then consider whether, based on our review of the
documents, nondisclosure will be consistent with purposes expressed in Title 49. We will,

finally, evaluate the possibility of redaction, if necessary.

(c) Tests for Trade Secrets

(1) Indenendent Economic Value

a. Ar^ts

As noted above, Section 1333.61(D), Revised Code, provides that, for information to
be classified as a trade secret, it must derive "independent econonv.c value, actual or
potential, from not being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its disclosare or use."

Several of the parties addressed this issue in their memoranda.

Duke describes the materials in dispute as inclucling business analyses, finanaa2
analyses, internal business procedures, responses to data requests, interrogatories, internal
correspondence, customer information such as consumphon levels and load characteristics,
discussions of these items during sealed depositions, commerdal contracts of Duke's
affiliates and material ancillary to those contracts. (Duke Motion for Protective Order,
March 2, 2007, at 2.) Duke "asserts that all of the information it has marked as confidential

in these proceedings relates to the tDuke], DERS, or Cinergy contracts and the matters
ancillary thereto." (Duke Memorandum in Support of Motion for Protective Order, March

2, 2007, at 11.) Duke also notes that, in other cases:

{t]he Commission has often afforded confidential treatment to commercial
contracts between parties in competitive markets. When it recently granted a

protective order regarding terms in a competitive contract in tIn the Matter of the

Joint Application of North Coast Gas Transmission LLC and Suburban Natural Gas

Comqany for Approval of a Natural Gas Transportation Service Agreement, Case No.

06-1100-PL-AEC], the Comm4ssion held "we understand that negotiated price
and quantity terms can be sensitive information in a competitive environment."

(Duke Memorandum in Support of Motion for Protective Order, March 2, 2007, at 11.)

Cinergy explains that the material in question contains the terms of an economic
development assistance agreement and "includes information regarding the nature of the
service ..., the specific Cinergy subsidiary which is to provide electric service ..., the level

000000302



-13-
03-93-EL-ATA et al.

and duration of Cinergy's assistance..., the amount of load ..., and the terms upon which
either party may end the agreement "(Cinergy Memorandum in Support of Motion for
Protective Order, March 2, 2007, at 5) Cinergy maintains that this information is a trade
secret and is not a public record. Cinergy also maintains that the information is
economically significant to the contracting parties (Cinergy Memorandum in Support of
Motion for Protective Order, March 2, 2007, at 5-6; Cnergy Reply Memorandum, March 15,

2007, at 11.)

DERS summarizes the documents about which it is concerned as being "over 1200
pages of documents that include or relate to confidential comm'ez'Qal contracts, business

operations and include depositions in these proceedmga' introducing and discussing such
protected materials." (DERS Motion for Protective Order, March 2, 2007` at 2.) DERS also
points out that all "of the i.nformation that DERS provided falls into the category of

sensitive information in a competitive env3ronment." (DERS Memorandum in Support of
Motion for Protective Order, March 2, 2007, at 9.) In addition, DERS asserts that release of
the terms and conditions of these contracts, as well as its business analysis, operational
decisions, and customer information, to the public and to DERS's competitors will interfere
with competition in the industry. Explaining further, DERS notes that it performed
proprietary analysis to determine pricing corstnltts az'd conditions upon which to base its
contracts. Disclosure, it claims, would result in DERS"s foresight into energy markets and
customer service becoming apparent to competitors, especially if DERS is the only

competitive supplier subjected to this disadvantage. (DERS Reply to Memorandum

Contra, March 15, 2007, at 7.)

Supporting its motion for a protective order covering OHA member agreements,
OHA points out that Section 4928.06(F), Revised Code, specifically contemplates the

Commission maintaining the confidentiality of certain types of information relating to
C,RES providers. OHA asserts that the information does derive independent economic
value from not being known to competitors who can use it to their own financial
advantage. The general counsel of OHA., Mr. Rir-hard Sites, in a supportive affidavit,

affirms that the release of this information would provide competitors of OHA's members
the ability to use the information to their competitive advantage and to the detriment of

that the information in the documents
OHA and its members. He explains, further,
provides members the means to conduct their operations on a more ecanomic basis and
that OHA and the affected members have expended significant funds and time to negotiate
the agreements. If made public, Mr. Sites states, competitors would have access to this

information at no cost and the value of the documents to OHA and its members would be
negated. (OHA Memorandum in Support of Motion for Protective Order, March 2, 2007, at
5; Affidavit of Richard L. Sites in Support of Motion for Protective Order, March 2, 2007, at

4.)

Noting that the documents contain term and pricing information concerning its
purchase of competitive retail electric service, Kroger also maintains that disclosure of fihis
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information to its competitors in the retaiI grocery and produce business would cause
severe disadvantage to Kroger, explaining that Kroger campetes for goods and services,
including electric service, to operate its stores, factories, warehouses, and offices. The
disclosure of price and other terms it has negotiated for the provision of electric services, it
states, would provide its competitors with "a bogey to target in their own negotiations for
competitive retail electric services and reveal information concerning Kroger's operation
costs." It asserts that this information should remain protected for so long as the
agreement in question is in effect. (Kroger Memorandum in Support of 1Vlotion for

Protective Order, March 2, 2007, at 5-6.)

While not filing a motion for a protective order, IEU also filed a letter in the docket,
on March 2, 2007, strongly supporting the granting of protective orders. IEU states that it
understands OCC to be threatening to disclose customer names, account numbers,
customer locations, prices, and other sensitive information, without any redaction and

without the customers' express written consent.

On March 5, 2007, OEG also filed a letter in support, noting that the documents in

question contain information reflecting OEG members' electric costs and that those

members operate in highly competitive industries.

On March 9, 2007, Constellation, the counterparty to the Kroger agreement that was
the subject of Kroger's motion, flled a memorandum supporting Kroger's motion.
Constellation points out that the documents in question contain proprietai7' pricing and
other information. Constellation asserts that disclosure of this information would place

competitive
Response to Motion for Protective Order of aKroger Co., March 9,t2007t,^

2-3).
b. Resolution

The parties arguing in favor of confidentiality make it clear that they consider the
material in question to have economic value from not being known by their competitors
and to have content that would allow competitors to obtain economic value from its use.
OHA states this quite dearly, explaining that the material allows the contracting parties to
run their businesses more economically and to compete more effectively. The discussion
by DERS is also particularly helpful, noting that, in addition to customers' identities and
pricing, its own marketing strategies would also be helpful to a competitor. Cinergy also
points to deposition testimony showing the economic significance of these contracts.

We recognize that OCC disagrees with the moving parties' contentions. According
to OCC, the burden is on those seeking coonfidentfal treatment' As OCC points out, the

m^tCommission has held that, pursuant to Sections 4901.12 and 4905.07, R^ ise
^dv Code,

a strong presumption in favor of disc4osure that the party cLziming P
overcome. OCC also maintains that the Commission has required specfficity from those
that seek to keep information from the pubB.c record and that the specificlty required by
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law and supported by the terms of both the protective agreements and the protective
attachment is missing from the motions. (OCC Memorandum Contra Motions for
Protective Orders, March 13, 2007, at 8-9, 11.) OPAE also disagrees, arguing that the
information, other than individual customers' aaconnt numbers, should be released. It
stresses the importance of open proceedings and public scrutiny of Commission orders and
asserts that the parties claiming protection have not met their burden of proof. (OPAE

letter, August 16, 2007.)

It is clear to us, from our review of the information, that at least certain portions of
the documents would indeed meet this portion of the definition of trade secrets. We agree
with the parties seeking protective treatment that certain portioais of the material in
question have achzal or potential independent economic value derived from their not being
generally known or ascertainable by others, who might derive eoonomic value from their
disclosure or use. Specifically, we find that the following information has aclual or
potential independent economic value from its being not generally known or ascertainable:
customer names, account numbers, customer social security or employer identification
numbers, contract termination dates or other termination prov'isions, financial
consideration in each contract, price of generation referenced in each contract, volume of
generation covered by each contract, and terms under which any options may be

exercisable.

(2) Efforts to Maintain Secrect'

a. Arei?^1enLB

The second test under Section 1333.61(D), Revised Code, a& quoted above, requires a
finding that the information in question has been the subject of reasonable efforts to

maintain confidentiality. Again, the parties argue the point.

Duke submits that only Duke employees with a legitimate need to Imow the
information covered by this dispute have access to it or are aware of it, that the information
is only known to the individual counterparties and is not otherwise disseminated, and that
the information is confidentiaIly maintained in separate files that are only accessible to
individuals with a legitimate need to know the information. (Duke Reply to Memorandum

Contra, March 15, 2007, at 6-7.)

DERS asserts that the "information that OCC seeks to make public is trade secret
information maintained by DERS and counterparties in a confidential mannes." (DERS
Memorandum in Support of Motion for Protective Order, March 2, 2007, at 8.) In DERS's
March 15, 2007, reply, it confirms that all di.sputed inforxnation is maintained by it in a

confidential manner.
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Sirnilarly, Cinergy submits that the information is the subject of reasonable steps
taken by Cinergy to protect it from diselosure to those who have no need for it, even within
Cinergy and its affiliates. (Cinergy Reply to Memorandum Contra, March 15,2007, at 11.)

OHA confirms that the information in question is treated by OHA as confidential

and is not disclosed outside of the OHA and its members except under confidentiality

agreements or in the context of regulatory proceedings where protection is granted. OHA
included, with its supporting memorandum, an affidavit of its general counsel,
Mr. Richard Sites. Mr. Sites states that the material in question is known only by a very

limited number of employees of OHA and its members who were engaged in the
negotiation of the agreements or those who need to know their contents in order to verify
compliance. He affirms that OHA and its members maintain internal practices to prevent

disclosure. Further, he states that the information is never made available outside of OHA
or its members other than as the subject of a confidentiality agreement required by these
proceedings. (Affidavit of Richard L. Sites in Support of Motion for Protective Order,

March 2,2007, at 4-5.)

Kroger, in its memorandum supporting its motion for a protective order, asserts that
it has treated the documents in question as proprietary, confidential business information,
ava9lable exclusively to Kroger management and counseL The documents are, it says,
either stamped as confidential or treated as such and have only been disclosed to Kroger
employees and counsel, other than subject to the protective agreement executed by OCC.
(Kroger Memorandum in Support of Motion for Protective Order, Mazch 2, 2007, at 6.)

OEG notes that the terms of these agreements are kept secret even from other OEG
members, as the knowledge of such costs might prove advantageous to others. (OEG

letter, filed March 5, 2007.)

Constellation notes that all Constellation contracts are kept confidential.
(Constellation Memorandum in Response to Motion for Protective Order of Kroger Co.,
March 9, 2007, at 2.)

In its memorandum contra, OCC claims that some of the documents sought to be

protected were obtained by OCC from other sources and, therefore, have lost their

protected status under the protective agreements, although it does not cite evidence for this
claim. OCC also states that Duke has released discussions of documents as part of
discovery without any claim to confidentiality. In addition, OCC argues that maintairting
confidentiality would be restrictive and cumbersome at the hearing. (OCC Memorandum

Contra Motions for Protective Orders, March 13, 2007, at 7.)

b. Resolution

It is clear to us, from reading the many memoranda submitted on this issue, that the

parties advocating confidential treatment have sought, at all juncthues, to keep this
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information confidential and have treated the documents in question as proprietary,
confidential business information. The second prong of the test is, therefore, satisfied. The
information described above as deriving independent economic value from being not
generally known to or ascertainable by others should, therefore, be deemed trade secret

information.

(d) Consistency with Puposes of Title 49

Having determined that both statutory tests for the presence of trade secrets are met
in this situation by at least certain of the information in the covered documents, we must
deterrnine whether it is consistent with the purposes of Title 49 of the Revised Code to
maintain confidentiality of this inforrnation. The legislature was quite clear that the
purposes of Title 49 include the encouragement of competition, diversity, and flexible
regulatory treatment of the electric industry, specificaIly requiring the Commission to "take
such measures as it considers necessary to protect the confidentiality" of CRES suppliers'
information. Sections 4928.02, 4928.06(F), Revised Code. We find, therefore, that
maintenance of this trade secret information as confidential is consistent with the purposes

of Title 49.

(e) Redaction

Based on our in camera review of the documents in question, we befieve that they

can be redacted to shield the trade secret information while, at the same time, disclosing all
information that we have not found to be a trade secret, without rendering the documents
incomprehensible or of little meaning. Therefore, pursuant to our ruling on this issue,
those documents must now be redacted to keep confidential only those matters we have
ruled to be trade secrets. In order to accomplish this task, Duke shall work with the parties
to the side agreements to prepare a redacted version of the confidential information
attached to the prefiled testimony of Ms. Hixon and will file that redacted version within 45
days of the date of this order on remand. Each party will then be required to redact all
other sealed documents that such party filed with the Commission. Redacted versions of
all documents filed in these proceedings shall be docketed no later than 60 days after the
date of this order on remand. The redacted information will be subject to a protective
order for a period of 18 months from the initial grant of protecti.on on March 19, 2007. Any
party desiring an extension of that protective order should file a motion to that effect, no

less than 60 days before the termination of the protective order.

2. P'WC Motions to Strike

PWC, with the filing of its reply brief, moved to strike portions of the initial briefs of

OPAE. Specifically, PWC asks the Commission to strike language that states that "FWC is
not a party with a position distinct from CG&E-Duke's own positiori ' because it operates
"virtually all demand-side management programs funded by CG&E-Duke and has CG&E-
Duke representation on its Board." PWC asserts that no evidence of record supports this
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language and that OPAE's unfounded claims suggest that PWC does not exercise its
independent judgment regarding the issues in these consolidated proceedings. PWC finds
OPAE's claims to be highly misleading and harmftr2 in its relationship with residential
consumer clients, cooperative consumer agenoes, and communit'y supporters. Absent
record evidence supporting OPAE's insinuation, FWC urges the Commission to strik.e the

specified portions of OPAE's brief.

OPAE's memorandum contra was filed on May 4, 2007. OPAE argues against the

striking of the disputed language, seeking to show the truth of the questioned statements.
OPAE points out that PWC itself concedes both that it obtains funding from Duke and that
its primary interest in these cases is to ensure that funding continues. OPAE also notes that
PWC signed the stipulation in these cases and took no position contrary to Duke's position.

Thus, OPAE concludes, there is no reason to strike the statements.

PWC's reply, filed on May 14, 2007, continues the debate, urging the Commission to
strike the entire memorandum contra, as "nothing more than a continuation of innuendo

and careless accusations that can h.arm PWC." PWC proclaims, enter
alia, that there is no

evidence that PWC acts in disregard of residential consumers' interests or that PWC's

motivation is solely to continue Duke's funding of PWC's activities.6

The Commission will not strike arguments made by parties in these pleadings.
However, as always, the Commission will base its determination on record evidence.
Thus, any arguments that are not supported by evidence of record in these proceedings

will be ignored.

B. Suvreme Court of Ohio Remand

1. Background

As noted previously, on March 18 and May 23, 2005, OCC filed notices of appeal to
the Ohio Supreme Court, raising seven claimed errors. Following briefing and oral
argument on the consolidated appeals, the supreme court issued its opinion on

November 22, 2006. Ohio Consumers' Counse2 v. Pub. UtiC. C.omm.,111 Ohio St.3d 300, 2006-

Ohio-5'789. In its opinion, the Supreme Court of Ohio upheld the Commission's actions on
issues relating to procedural requirements, due process, support for the finding that the
standard service offer was market-based, harm or prejudice that might have been caused
by changes on rehearing to the price-to-compare component, reasonableness of Duke's
alternative to the competitive bidding process, nondis''•r'm;natory treatment of customers,

6 This order on reuuAnd considers orrly those peutions of the consolidated proceed'ntgs that relate to the

matters remanded from the Supreme Court of Ohio. Matters relating to the riders will be considered in a
subsequent order. The dispute relating to striidng language from pleadinSs oontmued into the rfder

phase of the proceedings_ That oDntinued portion of this dispute will be considered in the subsequent

order.
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non-bypassability of certain charges, corporate separation, and denial'bf certain discovery
based on irrelevance under the second and third prongs of the stipulation-reasonableness

test. However, the court remanded these proceedings to the Commission with regard to

two portions of the Commission decision.

The first portion of the decision that was the subject of remand relates to the
justification for modifications made in the first entry on rehearing. The Commission had
granted rehearing with regard to certain modifications to the opinion and order that were
proposed by Duke in its application for rehearing. The court remanded the case back to the
Commission ". . . for further clarification of all mDdificationa made in the first rehearing
entry to the order approving the stipulation. On remand, the commission is required to
thoroughly explain its conclusion that the modifications on rehearing are reasonable and

identify the evidence it considered to support its findings." Ohio Consumers' Counsel v. Pub.

Util. Comm., 111 Ohio St.3d 300, at paza- 36. The court expressed its concern that
modifications were made without sufficient explanation of the ratiornale for those
modifications and without citation to the record. It explained in more detail that the
"commission approved the infrastructure-maantenance-fund charge without evidentiary
support or justification. The commission approved other modifications without citing

evidence in the record and with very little expianation." Ohio Consumers' Counsel v. Pub.

LItiI. Comm., 111 Ohio St.3d 300, at para. 35.

The other area of remand concerns a discovery dispute. At the hearing, counsel for

OCC had stated that, two days prior, OCC had transmitted to Duke a request for
production of all agreements between Duke and parties to these proceedings, entered into
on or after January 26, 2004. Duke had responded that it did not intend to comply with
that request. OCC moved for an order compelling production. After oral argument

tbat the Commission hast tingarelating to the motion, the examiners denied the motion, s
previously held side agreements to be irrelevant to their consideration of stipulations and,
in addition, privileged. On appeal, although the court upheld "the commission's denial of
OCC's discovery request to the extent that the relevance of the information sought was
based on the second and third prongs of the reasonableness test" for stipulations, it found

that the Commission erred in denying discovery under the first criterion. Ohio Consumers'

Counsel v. Pub.
LIti1. Comm.,111 Ohio St.3d 300, at para. 80. Under that first criterion, the

Commission determ4nes whether a proposed stipulation is the product of serious
bargaining. The court found that the "existence of side agreements between [Duke] and
the signatory parties entered into around the time of the stipulation could be relevant to

ensuring the integrity and openness of the negotiation process." Ohio Consumers' Counsel v.

Pub. Util. Comm., 111 Ohio St.3d 300, at para. 85. The court further expleined that, 'n
determining whether or not there was serious bargarninp^r the "Cornaussioh cannot rely
merely on the terms of the stipulation but, rather, must determine whether there exists
sufficient evidence that the stipulation was the product of serious bargaining. Any such
concessions or inducements apart from the terms agreed to in the stipulation might be

relevant to deciding whether negotiations were fairly conducted." Ohio Consumers' Counsel
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v. Pub. Util. Comm., 111 Ohio St3d 300, at para. 86. In addition, although not directly
related to the remand, the court refused to recognize a settlement privilege applicable to

Ohio discovery practice. Ohio Consumers' Counsel P. Pub. Util. Comm.,111 Ohio St3d 300, at

para. 89. It noted that, even if there were such a privilege, it would not apply to the
settlement agreement itself, but only to the discussions underlying the agreement. Thus, it
held that the side agreements are not privileged. Ohio Consumers' Counsel v. Pub. Utit.

Comm., 111 Ohio St.3d 300, at para. 93.

It should be noted that the side agreement issue is relevant to these cases, according
to the court's opinion, only with regard to the serious bargaining prong of the
Commission's analysis of stipulations and arose, therefore, as part of the September 29,
2004, opinion and order in these proceedings. The remand for lack of evidentiary support
arose because of an issue first addressed in the Commission's November 23, 2004, entry on
rehearing. Therefore, although the court discussed the lack of evidentiary support fsrst, in
this order on remand we find it critical to consider the issues in the order in which the

errors were made.

It should also be noted that these proceedings are being considered only with regard
to issues remanded to us for further consideration. Therefore, we are limiting our
deliberation and order to those remanded issues. Ancillary issues raised by parties in the
remand phase and not considered in this order on remand, such as potential corporate

separation violations and affiliate interactions, wiIl be denied.

2. Discovery Itemand

(a) Consideration of Side Agreements

(1) Extent of Suvreme Court's Directive

Several of the parties have made arguments relating to whether or not the
Commission should consider any side agreements7 revealed through discovery. The most
extreme of these statements would have had the Commission compel production of the
agreements, as the motion was framed prior to appeal, and do nothing more. "The Court
required that discovery be permitted and it has been. Nothing more need be done to
satisfy the court's side agreement directive." (Staff remand brief at 4.) In reply to this
comment, Dominion noted that "this interpretation makes no sense, in that it assumes that

the court remanded the case simply so OCC could perform a vain ac.̂ t." (Dominion remartd

reply at 7.) We agree.

7 We use the term "side agreemeas" here to refer to a number of agreements that were entered into by oroe
or more of the parties to these proceedm8s and were related to matters that are the subject of the

proceedings.
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The Supreme Court of Ohio, in its opinion, specifically ordered that, after

compelling disclosure of the side agreements, the Commission "may, if necessary, decide

any issues pertaining to admi.ssibility of tha.t information."
Ohio Consumers' Counsel v. Pub.

tltil. Comm., 111 Ohio St.3d 300, at para. 94. The court also held that the "existence of side
agreements between [Duke] and the signatory parties entered into around the time of the
stipulation could be relevant to ensuring the integrity and openness of the negotiation

process." Ohio Consumers' Couttsel v. Pub. LItiI. Comm., 111 Ohio St.3d 300, at para. 85.

Hence, the court required this Commission not only to order disclosure of side agreements
but, also, to consider their relevance to the integrity and openness of the bargainirrg
process. Merely compelling discovery, as advocated by some of the parties, is not the end

of the Commission's responsibility.

(2) Continued Existence of 5tivulation

In addition, many parties argued that no stipulation remains in existerxe and that,

therefore, any disclosed side agreements are irrelevant to the proceeding.$ Without the
existence of an approved stipulation, the seriousness of the bargaining that led up to that
stipulation is irrelevant, they contend. For example, Duke asserts that "[u]Itimately, the
Comuussion issued its Opinion and Order rejecting the Stipulation on September 29, 2004."
(Duke remand brief at 11.) OEG is slightly less affirmative in its position, stating that the
stipulation was "effectively rejected by the Commission ...." (OEG remand reply at 6.)
OEG's argument is that the Commission "so changed the Stipulation as to render it of no
consequence." (OEG remand brief at 7.) Staff concucs in that view, but goes farther. It
asserts that, "[i]f stipulating parties are dissatisfied with the Commissiori s changes, they
may, through rehearing applica.tion, express that objection." Staff continued its
explanation, stating that "the company, a signatory to the stipulation, had ... rejected the
Opinion and Order by filing an Application for Rehearing. Thus it was apparent that the

's
Stipulation was no longer meaningful." (Staff remand brief at 14. See also staff

Memorandum in Response to Motions In Limine, February 7, 2007, where staff says that

there is "no reason to consider that old stipulation.") DERS and Cinergy follow similar

logic in their arguments.

On September 29, 2004, the Commdssion issued an Opinion and Order in which
it offered to "approve" the stipulation, but only with material modifications to
its terms. However, as filed by the parties, the stipulation provided that all
parties were released from any obligations thereunder if the Commission failed
to approve the stipulation wiffwut mafierial modification. Thus, the
Commi.csiori s action effectively invalidated the stipulation and the parties

believed that it ceased to exist upon issuance of the Counnission's Opinion and

Order.

8 Duke remand brief at 2, 5, 6, 7,11, and 12; Ihuce remand reply at 6, 33, and 44; Cinergy and pERS remarLd

brief at 1, 5, 6,11,16, and 17; Cinergy and DERS remand reply at 9 and 13; OEG remand brief at 7; OEG

remand reply at 6; IEU remand reply at 3; staff remand brief at 2, 13,14, and 15; staff remand reply at 2.
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(Cinergy and DERS remand brief at 5 lemphasis in original].)

The Commission disagrees with this entire line of reasoning. While we could
engage in a discussion of the substance of the changes to the stipulation that were ordered
by the Commission and determine whether they were or were not major changes, we will

not do so. Rather, we will focus on two more critical topics. First, and most iunportant, the

Supreme Court of Ohio has already issued an opinion that was based, in part, on the
court's interpretation of the stipulation as continuing to be relevant. That conclusion is,
therefore, not for this Commission to overturn. As succinctly atated by OMG, "the
argument that the Stipulation has terminated is inconsistent with the Supreme Court's

Remand." (OMG remand reply at 2.)

Further, the face of the stipulation makes it dear the stipula.tion was never
terminated. The stipulation reads as follows, with regard to termination based on

Commission-ordered modifications:

This Stipulation is expressly conditioned upon its adoption by the Commission,
in its entirety and without modification. Should the Commission reject or
modify all or any part of this Stipulation or impose additional conditions or
requirements upon the Parties, the Parties shall have the right, within 30 days
of issuance of the Commission's order, to either [sic] file an application for

rehearing. Upon the Commissiotis issuance of an Entry on Rehearing that does

not adopt the Stipulation in its entirety without mod'fication, any party may

terminate and withdraw from the Stipulation by ftlin$ a notice with the

Commission within 30 days of the Commission's order
on reheto the above

notice of termination or withdrawal by any Party, pursuant
provisions, the Stipulation shall immediately become null and void.

(Stipulation at 3[emphasis added].) Thus, the stipulation set up a system for the signatory
parties to follow, in the event they disagreed with Comm1sszon-ordered modifications.
First, the disagreeing party was required to file an application for rehearing. If rehearutg
was not successful, the party then had 30 days to file a notice of termination of the
stipulation. While applications for rehearing were filed, no such notlce of termination was

filed by any party.

This point was clearly made and understood by the court and was noted by the
nonsignatory parties. The court indicated that "the stipulation included a provision that
allowed any signatory party to withdraw and void the rate-stabilization plan should the
comrnission reject or modify any party of the stipulation." However, the court continued,

"jn]one of the signatory parties exercised its option to void the agreement despite

sign'ificant modifications made by the commission to the original stipulation."
Ohio

Consumers' Counsel v. Pub. IItiI. Comm.,
111 Ohio St.3d 300, at para. 46. As the argument
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was expressed by OPAE, "[cjlearly, [Duke's] filing of an application for rehearing was
contemplated by the stipulation and, pursuant to the terms of the stipulation, did not
constitute [Duke's] withdrawal from the stipulation." (OPAE remand reply at 2)

Similarly, OMG points out that the stipulation "does not contain an automatic termination

provision; in fact, it has a speci$c provision that keeps the Stipulation in place with
modifications unless and until a party within 30 days formally withdraws." Because "at no
time did any party withdraw," the stipulation remained in effect. (OMG remand reply at

4.)

We agree. According to its terms, the stipulation was never terminated and,

therefore, remained in effect as modified by the C.omnvssion's orders.

(b) Seriousness of BarsauvnQ in Light of Side AQreements

(1) General Rule Concerning Evaluation of Stivulations

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into

stipulations. Although not binding on the Commission, the terms of such gr ^ ONo

accorded substantial weight. See Consumers Counsel v. Pub. Util. Comm. (1992),

St.3d 123, 125, citing Akron v. Pub. Ufil. Comm. (1978), 55 Ohio St2d 155. This concept is
particularly valid where the stipulation is supported or unopposed by the vast majority of

parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been

discussed in a number of prior Commission proceedings. See, e.g., Ohio-American Water Co.,

Case No. 99-1038-WW-AIR (June 29, 2000); The Cincinnati Gas & Electrie Co., Case No, 91-

410-EL-AII2 (Apri114,1994); Ohio Edison Co., Case No. 91-698-EL-POR et al. (Decemb ^830,

1993); The Cleveland Electric Illumirmting Co., Case No. 88-170-E[rAIR (January 30, ),

Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-iJNC

(November 26, 1985). The ultimate issue for our consideration is whether the agreements,
which embody considerable time and effort by the signatory parties, are reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commission has

used the following criteria:

(1) Is the settlement a product of serious bargalning among capable,

knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the

public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?
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The Ohio Supreme Court has endorsed the Com.mission`s analysis using these
criteria to resolve issues in a manner econornical to ratepayers and public utilities. Indus.

Energy Consumers of Ohio Power Co. v. Pub. Lltil. Comm. (1994), 68 Ohio St3d 559 (citing

Consumers' Counsel, supra, at 126). The court stated in that case that the Commission may

place substantial weight on the terms of a stipulation, even though the stipulation does not

bind the Commission.

(2) Supreme Court Review

Referring to the three-prong test, OCC argued on appeal that this Cornmission
cannot make a reasonableness determination regarding the stipulation without knowing
whether side agreements existed among the stipulating parties and the terms of those
agreements. The court disagreed in part, explau'mg that it had previously "rejected exactly
this argument as applied to the second and third prongs of the reasonableness test.° Ohio

Consumers' Counsel v. Pub. Util. Comrn.,111 Ohio St3d" 300, at para. 80. However, it agreed

with OCC's contention, as to the first prong of the test. "OCC suggests that if [Chtke] and
one or more of the signatory parties agreed to a side finaneial arrangement or some other
consideration to sign the stipulation, that information would be relevant to the
commission's determination of whether all parties engaged in 'serious bargaining.' We

agree." Ohio Consumers' Counsel v. Pub. LItiI. Comm., ill Ohio St.3d 300, at paz'a. 84.

Therefore, we will, as directed, examine the circumstances surrounding the side

agreements and consider whether the existence of the side agreements may have caused
any of the signatory parties to refrain from seriously bargaining over the terms of the

stipulation or to impact other parties' bargaunng.

(3) Im act of Side Aereements on Serious Barga^

OCC submitted, as part of the testimony of W. Beth Hixon, a number of side
agreements that, it suggests, evidence a lack of serious bargairting. OCC argues that the
side agreements prove that the stipulation lacked substantial support from a number of
interested stakeholders. (OCC remand brief at 34-38, 45-48.) OCC also contends that
existence of the side agreements confirms that nothing important was discussed. at
settlernent meetings to which all of the parties were invited. Rather, OCC claims, Duke
made concessions only to a few large customers, documented in the side agreements.

(OCC remand brief at 44-45, 50-51.)

OPAE also contends that neither it nor OCC was invited to any open negotiating
sessions during the period between the Commission's order and the entry on rehearing.
OPAE daims that Duke made no effort to meet the concerns of OPAE in the settlement
process and that it was never invited to negotiate a side agreement. According to OPAE,
only large users got special dea]s and were induced to sign a stipulation, even though such
users were not achially subject to the terms of the stipulation. OPAE also claims that the
alternative proposal introduced by Duke was supported by parties because the large users
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had reached side agreements that would insulate them from the effect of a portion of the

generation price increases publidy proposed by Duke. (OPAE remand brief at 7-10.)

OEG claims that the side agreements were valid business transactions and were not

used to purchase intervenor support for the stipulation- OEG also daims that there was no
evidence to suggest that the agreements were unfairly priced, and therefore no evidence
that these agreements were anything other than arm's-length commercial transactions.

(OEG remand reply at 6-8.)

Duke argues that the record evidence proves that it held extensive settlement
discussion with all parties to these proceedings and that aII parties reviewed the stipulation
before it was filed. Duke also claims that the Commission rejected the stipulation and that,
therefore, support for the stipulation is irrelevant. Duke also contends that there is notlvng
wrong with confidential meetings with one or more parties to a case to the exdusion of
other parties, that such a process encourages settlement to the benefit of all stakeholders,
and that OCC engages in the same conduct. (Duke Energy Ohio remand brief at 42.)

a. Timina of Side AgXeements

OCC groups the agreements into three time periods: those signed prior to the
issuance of the Commission's opinion, those signed after the opinion but prior to the
issuance of the Commission's entry on rehearing, and those signed after issuance of the
entry on rehearing. Breaking their analysis down into those three groups and discussing

them at length, OCC contends, inter atta, that the agreements "undermSne the reliance that

can be placed upon the publicly stated support by a variety of parties for [Duke sj

proposa'ls...; '(OCC remand brief at 31.)

OMG argues that, regardless of when the agreements were signed, the side
agreements were consideration for some signatory parties supporting the stipulation.
(OMG remand reply at 11-14.) According to OMG, the side agreements, which were
intended to induce support for the stipulation, were never terminated. Further, OMG
contends that the record clearly shows a course of conduct by which signatory partles
received rate discounts that were not generally available to other similarly situated
customers. (OMG remand reply at 12.) OMG also argues that, because it is common for
agreements to be made orally with the written version following weeks or months
thereafter, the date the side agreements were signed does not necessarily constitute the

date the agreements were reached. (OMG remand reply at 12-14.)

On the other hand, Duke points out that the vast majority of these contracts was

signed after the close of the evidentiary record and therefore could not have affected the
Commission's consideration of the case or the parties' position with respect to the

litigation. (Duke remand brief at 25-26).
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OEG also indicates that many of the agreements became effective ^ after^ted

stipulation was signed. It dafms that events occurring p
could not have affected the stipulation. (OEG remand brief at 7.)

Certainly, timing of the side agreements has relevance to this issue. The supreme
court's opinion did not specifically address this point, as the facts regarding timing of the
side agreements were not then in evidence. However, the court did reference the general
issue of side agreement timing. The court stated that "[t]he existence of side agreements

between IDukel and the signatory parties entered into arounrl the time of the stipulation could

be relevant to ensuring the integrity and openness of the negotiatiort process:' Ohio
Consumers' Counsel v. Pub. Utit. Comm., 111 nhio St.3d 300, at para. 85 (emphasis added).
The court did not specifically make reference to side agreements being entered into only

before
the stipulation. Therefore, we must interpret the court's concern involving side

agreements "around the time of the stipulation" to cover a broader, but unspecifled, time
period, both before and after the date the stipulation was entered into.

Clearly, any side agreement signed within a short time prior to the stipulation might
have had an impact on a signatory party's support for the stipulation. Similarly, a side
agreement signed shortly after execution of the stipulation might have documented the
parties' earlier, oral understanding. Therefore, we find that side agreements entered into
before the Commission issued its opinion and order are relevant to our evaluation of the
seriousness of bargaining that led to the stipulation with regard to Duke's RSP. However,
with regard to agreements that were executed after the opinion and order or the entry on
rehearing, we note that they appear, based on testimony in the record, to be renegotiations
of earlier side agreements. (Rem. Tr. III at 124-5. See, also, Duke Rem. Ex. 3, at 35-6.)
While such substituted arrangements might show a continued understanding among
parties, it is unlikely that they would be relevant to the evaluation of the first prong of the
test for a stipulation that was remanded to us from the supreme court. Arrangements that
were renegotiations, after the issuance of the opinion and order or the entry on rehearing,
demonstrate little with regard to how seriously the parties bargained over the stipulation.
Therefore, any agreements that documented renegotiations of side agreements that had
been entered into prior to the issuance of the opinion and order are deemed irrelevant to

this proceeding and form no part of the basis for our opinion.9

b. Support Provisions

Without referring to any matters that we have deemed to be trade secret, we wi1l
now consider whether side agreements may have impacted the baz'gaining process that led
to the stipulation. The stipulation was executed on ivfay 19, 2004. Affiliates of Duke

g We would also note, however, that it would be posale for a side agreement to be entered "nrto after the

issuan
appears to the CoFommission thatsudl a wd gtbe 'eementn may hav dn ^woctiimented an underatanding tha it

previously been reached.
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entered into six agreements with signatory parties, all of which are nonresidential
customers or associations representing nonresidential customers, between May 19 and July
7, 2004. The Duke affiliate was, in each case, either Cinergy, the parent of Cincinnati Gas &
Electric Company, or Cinergy Retail Sales LLC, the predecessor of DERS and a CRES
provider. Each of those six agreements included a provision requiring support of the

stipulation. (OCC Rem. Ex. 2A attachments.)

c. Resolution Rezarding Serious BarQainiM

Certain of the parties to the stipulation had signed side agreements that required
them to support the stipulation. While it is true that these agreements were executed on
the same day as the stipulation or after that date, there is no evidence regarding the dates
when the actual understandings may have been reached. We aLso note that there were
other parties that did not have agreements requiring support of the stipulation and that a
few of those entities did sign the stipulation. However, we have limited evidence
regarding the continued presence and participation of the supportive parties during
stipulation negotiations, or regarding the willingness of Duke to compromise with parties
who may not have been discussing side arrangements. The fact that the contracting pasty
may have been an affiliate of Duke, rather than the regulated utility itself, is irrelevant to
our interest in the motivations of the signatory party to support the stipulation. Based on
the supreme court's expressed concern over the "integrity and openness of the negotiation
process" and its requirement that we seek affirmative "evidence that the stipulation was
the product of serious bargaining," we now find that we do not have evidence sufficient to
alleviate the court's concern. Rather, we find that the existence of side agreements, in
which several of the signatory parties agreed to support the stipulation, raises serious
doubts about the integrity and openness of the negotiation process related to that
stipulation. Based on the expanded record of this case and our review of the side
agreements, we now reach the inevitable conclusion that there is a sufficient basis to
question whether the parties engaged in serious bargaining and, therefore, that we should
not have adopted the stipulation. We now expressly reject the stipulation on such grounds.

3. Evidentiary Sup rt^o Remand

(a) Sunreme Court's Directive

The Supreme Court of Ohio, reviewing the modifications we made to our opinion
and order when we issued our entry on rehearing, found insufficient support for those
modifications. The court noted that the Commission is empowered to modify orders, as
long as the modifications are justified. "The commission's reasoning and the factual basis
supporting the modifications on rehearing must be discernible from its orders. ...
[AJccordingly, we remand this matter to the commission for further clarification of all
modifications made in the first rehearing entry to the order approving the stipulation. On
remand, the commission is required to thoroughly explain its conclusion that the
:nodifications on rehearing are reasonable and identify the evidence it considered to
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support its findings." Ohio Consumers' Counsel v. Pub. Util. Comm.,111 Ohio St.3d 300, at

para. 35-36.

Specifically, the court identified three areas about which it was concerned. The first
topic to be supported was the "commissiori s approval of the infrastructure-rnaintenazice
fnnd as a component,. of the RSP. The court was particularly concerned about whether

that item was a cost component or a surcharge.
Ohio Consumers' Counsel v. Pub. Util.

Comm., 111 Ohio St.3d 300, at para. 29-30. Second, the court was troubled about the
Comnlission s setting of a"baseline,. for calculating various of the components, thereby

presetting charges for certain years without record evidence. Ohio Consumers' Counsel v.

Pub. Util.
Comm.,111 Ohio St.3d 300, at para. 31. Finally, the court pointed out the lack of

clarity about the impact of the various modifications relating to the level of charges that
cannot be avoided by those customers who obtain their generation service from a

competitive supplier. Ohio Consumers' Counsel v. Pub. UtiI. Comm., 111 Ohio St.3d 300, at

para. 32-33.

The court's directive is no longer expressly applicable, as we have now found that
the stipulation should not have been adopted. As a result of that finding, changes made to
the opinion and order are moot.10 Without a stipulation to consider, we are compelled to
consider Duke's RSP application, as filed on January 26, 2004, and subsequently modified
by Duke prior to the initial hearing in these proceedings. ([Duke's] Filing in Response to
the Request of the Public Utilities Commission of Ohio to File a Rate Stabilizatioxt Plan [RSP
applicationJ, January 26, 2004; Duke Ex. 11, at 3-5.) We will review the reasonableness of
the RSP application in light of the record evidence developed both in the initial hearing and
in the hearing on remand, recognizing, also, that certain aspects of the RSP that was
approved in these proceedings have already been implemented. We note, in this regard,
that the initial hearing considered support for the competitive market option filed by Duke,
the RSP filed and modified by Duke, and the proposed but now rejected stipulation.

(b) LM,al Standard for Adoption of RSP

In adopting SB 3, the legislature set forth the policy of the state of Ohio with regard
to competitive retail electric service. That policy includes matters such as ensuring the
availability of reasonably priced electric service, ensuring the availability of retail electric
services that provide appropriate options to consumers, encouraging innovation and
market access for cost-effective service, promoting effective customer choice, ensuring
effective competition, and protecting consumers against unreasonable market defidencies
and market power. The Supreme Court of Ohio has, recently, emphasized the imporiance
of ensuring that these policy objectives are considered. See Elyria Foundry Co. v. Pub. Util.

Comm
(2007), 114 Ohio St.3d 305. Ohio law spedfically requires each electric distribution

utility, such as Duke, to "provide consumers, on a comparable and nondiscriminatory basis

10 The approach we will take in this order on remand will, nevertheless, serve as a complete response to the
court's request for support for the clian$es made on rehearing.
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within its certified territory, a market-based standard service offer of all competitive retail

electric services necessary to maintain essential electric service to consumers, including a
firm supply of electric generation service." Section 4928.14(A), Revised Code. Section
4928.14(B), Revised Code, provides that, "[a]fter its market development period, each
electric distribution utility also shall offer customers within its certified territory an option
to pvrchase competitive retail electric service the price of which is determined through a
competitive bidding process." Therefore, we will be reviewing Duke's proposal to ensure

these policies and requirements are met.

(c) Consideration of RSP Pronosal

Duke's proposed RSP is comprised of two major components: an avoidable, or cost-
to-compare, component and an unavoidable, or provider-of-last-resort (POLR), component.

We will review each of these components and then consider other terms in the proposal.
Finally, we wul evaluate whether the proposal, overall, meets the statutory requirements.

(1) RSP prc^osaL Generation Charge

Under the terms of the original application, the generation charge, through 2008,

was proposed to be equal to the unbundled generafion charge (or "big G"), reduced by the

RTC, resultirtg in what has been known as "little g." (Duke RSP application at 17.) Duke's
modifications to its application altered the generation charge in two ways. First, the
generation charge was reduced by 15 percent, creating a portion of the POLR charge
(designated as the rate stabilization charge, or RSC) out of that reduction. Thus, the
generation charge became 85 percent of little g. Second, Duke added a tracker element, to
adjust the generatiort charge by the incremental cost of fuel and econorny purchased
power, excluding emission allowances. This fuel and purchased power tracker was
originally to be calculated on the basis of projected native load fuel cost and projected retail
sales volumes, as compared with a baseline of the fuel rate frozen on October 6, 1999.
([Duke] Ex. 11, at 4,7-8.) OCC witness Pultz agreed that "increases in the cost of fuel and
purchased power costs should be recovered through a bypassable charge." (OCC Ex. 3A,

at 15.)

We find that little g is a reasonable base for setting the market price of generation.
Little g was the generation charge prior to the unbundling of electric services, less the
statutorily required regulatory transition charges. Hence, it is a logical starting point for a
market rate. Because the omitted 15 percent of little g is proposed to become a POLR
charge, we will discuss the question of whether the generation charge should be 85 percent
or 100 percent of little g, below, as part of our discussion of the proposed POLR

component.

We also fmd, based on the evidence of record in these proceedings, the fuel and
economy purchased power tracker to be reasonable as a part of the market-based eharge
for generation, with certain modifications to Duke's proposal, as will be discussed below.
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The embedded cost of generation that was unbundled, pursuant to SB 3, already included
the cost of fuel and purchased power. ([Duke] Ex. ll, at 9.) The most recent determination

of such costs was made in In the Matter of the Regulation of the Electric Fuel Component

Contained Within the Rate Schedules of Cincinnati Gas & Electric Company and Related Matters,

Case No. 99-103-EL-EFC. Therefore, the baseline for the incremental costs to be included in
the fuel and economy purchased power tracker was reasonably proposed as the amount of

such costs allowed in that case. (See [Duke] Ex.11, at 8.)

In the application, the fuel and economy purchased power tracker was proposed not
to include the cost of emission allowances. The now-rejected stipulation also proposed a
tracker, designated there as the FPP, that siuularly collected incremental fuel and economy
purchased power costs. Through the process of these proceedings and during the
pendency of the supreme court's review, the FPP was put into place and was the subject of
evidentiary audit proceedings before this:Commission. In the first such proceeding, the
Commission adopted a stipulation detailing numerous aspects of the FPP's calculation,
including the allocation of EPA-allotted zero-cost 902 emission allowances and the promise
that neither NOx emission allowance costs nor NOx emission allowance transaction
benefits would be induded in the FPT' through the end of 2008. In

the Matter of the

Regulation of the Fuel and Economy Purchased Power Component of The Cincinnati Gas & Etectric

Company's Market-Based Standard Seraice Ojjer,
Case No. 05-806-EL-UNC, Opinion and

Order (February 6, 2006), at 4-5. That stipulation was not opposed by any party and no
application for rehearing was filed with regard to the opinion and order that adopted it.
We now find that, on the basis that the fuel and economy purchased power tracker in
Duke's proposal is analogous to the FPP in the previously approved RSP, the matters
approved in Case No. 05-806-EL-iJNC should remain in effect. Therefore, Duke's
proposed fuel and economy purchased power tracker calculation should be modified to

parallel that of the FPP.

(2) RSP Pronasal' Pravider of Last Resort Char¢e

The POLR component is proposed by Duke to be a charge that includes costs that
Duke determined are necessary for it to "maintain a reliable generation supply and to
fulfill its statutory POLR obligation," with annual increases capped at 10 percent of Iittle g,
calculated cumula.tively. It proposed includirLg in this component taxes, fuel,
environmental costs, purchased power, transmission congestion, homeland security, and

reserve capacity. In its modifications, it proposed removing fuel and purchased power
from the POLR component and making those items the subject of a separate tracker. In
addition, it proposed to charge a fixed RSC equal to 15 percent of little S. (Duke RSP
application at 17-18; [Duke] Ex. 11, at 3, 9-10.) Dulce's witness Steffen testified that the
POLR charge should be unavoidable, on the ground that "all consumers, including those
who switch to a CRES provider, benefit from [Duke's] POLR obligation ..."([Duke] Ex.

11, at 11.)
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The Supreme Court of Ohio has approved the concept of an unavoidable charge to
recover, for an electric distribution utility, the costs of providing POLR services.

Constellation NewEnergy, Inc. v. Pub. lliii. Comm. (2004), 104 Ohio St3d 530, at para. 3640.

However, the court has also specifically directed us to cortsider carefully the nature of the
costs being collected through POLl2 charges. "We point out that while we have affirtned
the commission's order with regard to the POLR costs in this and previous cases, the
commission should carefully consider what costs it is attributing as costs incurred as part

of an electric-distribution utility's POLR obligations. " Ohio Consumers' Counsel v. Pub. Util.

Comm. (2007), 114 Ohio St.3d 340, at para. 26. Therefore, in cornpliance with the court's
directive, we will evaluate each of the elements of Duke's proposed POI12 rider to

determine whether it is a legitimate POLR charge.

a. Reserve Mar ' Costs

Duke proposed that its POLR rider would include a component for reserve margin

costs. ([Duke] Ex. 11, at 10.) Duke's witness Steffen explained that this component would
recover for the reserve margin that Duke maintains for all- load and for the call options that
it maintains to cover switched load. He noted that factors affecting these costs include "the
outstandin.g load, existing capacity, market conoentration, credit risks, and regulatory
risks." Duke intended, he testified, to purchase call options to cover some or all of the
switched load and that this component would recover those out-of-pocket costs. The initial
POLR charge included no costs for call options. The planned 17 percent reserve margin for
all load was described by him as being "ba.sed on the annualized capital cost of

constructing a peaking unit." ([Duke] Ex. 11, at 15.) The initial POLR. charge r<tlculatiorvs

allowed for the recovery of $52,89$,560 for the projected cost of a peaking unit. ([Duke] Ex.

11, at attachment JPS-7.)

Although the stipulation in these proceedings has now been rejected, a component
that was designed to recover analogous costs, the system reliability tracker or SRT, has
been implemented since the approval of Duke's RSP. In order to assist with our analysis of
the application, we wi11 describe the stipulation's provisions in this area. The stipulation
provided for the recovery of the cost of maintaining adequate caparity reserves, as a part of
what was designated the annually adjusted component (AAC) of the POLR char'ge.
(Stipulation, May 19, 2004, at para. 3.) The exact same attachment was a part of the
stipulation, detailing Mr. StefferCs calculation, as was a part of Mr. Steffen's direct
testimony filed a month earlier. Thus, the stipulation still proposed to calculate the

reserves on the bas9s of the cost of constructing a peaking unit. (Stipulation, May 19, 2004,

at Ex. 1.) However, in the stipulation there is no mention of adding out-of-pocket costs of

call options to the peaker cost?1

11 We note that, on remand, Mr. Statfen nevertheless testified that call op6on costs were inetuded as a part

of the stipulated AAC's reserve margin pricmg comPone't. Duke Rem. Ex. 3, at 21.

000000321



-32-
03-93-EL-ATA et al.

The modifications to the stipulation, proposed by Duke on rehearing, moved the
cost of the reserve margin into two newly designated components; the SRT and the
infrastructure mainten.ance fund, or IlvIF, the latter of which is discussed below. This
carving up of the AAC was discussed in the hearing on remand. The modifications,

Mr. Steffen explained, "carved out several of the underlying cost and pricing factors
previously embedded elsewhere in the Stipulated AAC, and included them as separately
named POLR components or trackers. These carved out components became the IMF' and
the SRT." (Duke Rem. Ex. 3, at 16.) He t,estified further as to the new method of calculating
reserve costs that was proposed in the modifications suggested in the application for

rehearing. "In contrast to the fixed reserve margin amount proposed in the Stipulated
AAC, the SRT is a mechanism of pure cost recovery of maintaining necessary capacity

reserves (15% planning reserve for switched and non-switched load), and is subject s that
annual review and trae-up.° (Duke Rem. Ex. 3, at 22.) It was noted, by many p
this actual-cost method of ccalculating the cost of reserves resulted in a much lower charge
than the peaker unit cost methodology that had been proposed in Duke's application and
in the stipulation. (See, for example, OCC reim brief at 18-20; OCC Rem Ex.1, at 31-32, 46,

48.)

pCC's witness Pultz discussed recovery for reserve nnargin costs. Mr• Pultz argued
that shopping customers "should not have to pay both the power supplier and IDukel for
the same service." Therefore, he concluded, "any capacity reserves should

... be induded

in a rider that could be modified as transmission arrangements change.° (OCC Ex. 3A, at

17.)

The SRT calculation and avoidability were considered by this Commission in In the

O
System

rderMatter of the Application of The Cincinnati Gas & Electric Company to Ad^on SandL-t

Reliability Tracker Market Price, Case No. 05-7244EL-LIN'C,
(November 22, 2005). In that case, we adopted an unopposed stipulation, in an order that
was not subjected to an application for rehearing. We agreed, there, that the SRT should be
avoidable by any nonresidential customer that signs a contract or provides a release
agreeing to remain off Duke's standard service offer through 2008 and to return to Duke's
service, if at all, at the higher of the RSP price or the hourly, locational marginal pricing
market price. We also agreed, based on that siipulation, to several aspects of calculation of

the SRT and our subsequent review of the SRT charges.

We find, based on the evidence of record in these proceedings and precedent from
the supreme court, that the collection of costs of rnaintauting a reserve margin is
appropriate for collection through a POLR rider. ([Dukel Ex. 11, at 14-16.) See Constellation

NewEnergy, Inc.
v. Pub. Util. Comm. (2004),104 Ohio St.3d 530, at para. 40. We find, further,

that the methodology approved for the SRT, and the avoidability also approved for the
SRT, should be continued. This was reviewed by us as a POLR charge and was found
reasonable. We continue to believe that Duke will not incur POLR costs with regard to a
nonresidential customer that has commiited not to avail itself of Duke's POLR services.
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Therefore, such customers should avoid participation in the POLR reimbursement

methodology. In addition, the approved methodology specifically allows the charto be
adjusted and reconciled quarterly, thus minlmizing the magnitude of any changes
absorbed by customers. Finally, the stipulation in the SRT case specifically provides for
SRT transactions to be audited by us. This provision allows us to ensure, on an ongoing
basis, that costs being passed through the SRT rider are appropriate for inclusion in a POLR

charge.

b. Qther SyeciPied Costs

In addition to reserve margin, Duke's applicalion, as rnodified, proposed that the

RSP's POLR component would 'nnclude incremental oosts for homeland security,
environmental compliance, emission aIlowances, and taxes. ([Duke] application at 17;
Duke Ex. 11, at 10.) We will, at this point, review I)uke's description of these factors and

then discuss the reasonableness of recovery of these items through a POLR charge.

Taking them in the order listed by Duke, homeland security is first. Duke's witness

described this component as being "designed to recover the revenue requirem
capital expenditures and related O&M expen.ses associated with security improvements
required for homeland security purposes. only the revenue requirement associated with
costs in excess of those incurred in year 2000 wiIl be recovered." He provided examples of

11, t^ologythe items for which expenditures might be incurred, such as information
security, additional security guards, and monitoring hardware. ([Duk ]

In the environmental compliance and emission allowanoe areas, Ivlr• Steffen testified

that the POLR charge was "designed to recover the revenue requirenment associated with
capital expenditures, net of accumulated depreciation, incurred to comply with existing
and future environmen.tal requirements, including the cost of emission allowances" and
incremental operation and maintenance expenses. He also noted that the emission
allowance costs would "be netted against the revenue recovered via the emission
allowance component of the frozen EFC rate." The baseline for this calculation is the year

2000. ([Duke] Ex. 11, at 12-13.)

The tax aspect of the proposed POLR charge was "designed to recover any
incremental expense [Duke] might incur as a result of significant changes in tax legislation.
This includes federal, state and local taxes on income, property, payroll or any other taxes

that are levied on [Duke]:" ([Uuke] Ex. 11, at 14.)

With regard to the calculation of the amounts of this charge, there must be a baseline
against which to compare Duke's expenditures. To the extent that costs covered by the

d
AAC are already being recovered by Duke, tho^e usame

nb dl^^ng of electric servicesv the
again. Following enactment of SSB 3, requiring
Commission approved Duke's transition plan, unbundling those services on the basis of

Duke's financial records as of December 31, 2000.
In the Matter of the Application of The
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Cincinnati Gas & Electric Company f or Apprroaal of its E'Iec'fnc Transition Plan, Approval of Tariff

Changes and New Tariffs, Authority to lUiodify Current Accounting Procedures, and Approval to

Transfer its Generating Assets to an Exempt Wholesale Generator, Case No. 99-1658, et seq.

Thus, any generation-related expenditures prior to that date would already be included in
little g. We find that it is reasonable to allow Duke to collect for expenditures it makes in
these areas, where those expenditures are greater than the levels approved in its last rate
case prior to unbundling• Therefore, we find that, in all three sitnations (h e
security, environmental compliance, and taxes), calculations of incremental expenditures

shall be based on changes in costs after December 31, 2000.

One further point must be made with regard to calculation of the amount of this

proposed charge. As in the case of some of the other components of Duke's proposed RSP,
these portions of the POLR charge must be reviewed in the light of not only the application
and testimony on record but, also, the events that have transpired since the application was
filed and the decisions made by this Commission in related proceedings. Duke's proposed
modifications to the stipulation moved the emission allowan.ce costs to the FPP, as
discussed above. Also as discussed above, a stipulation relating to the FPP further adjusted

the recovery of emission allowance costs. As we noted, that stipulation was adopbed by us
without objection and should remain in effect. Thus, we will follow the terms of that

stipulation with regard to treatment of emission allowance costs.

In determining whether the costs of environmental compliance, homeland security,
and taxes should be recoverable through a POLR rider that is charged to all customers, we
must follow the direction provided in recent decisions by the Supreme Court of Ohio. The
Dayton Power & Light Company's (DP&L) rate stabilization plan includes arn

environmental investment rider that was intended to allow that company to recover
environmental plant investments and incremental operations and maintenance,
depreciation, and tax costs. The Commission, in furtherance of the goal of promoting
competition, required that rider to be avoidable by shopping customers, thereby increasing
the price to compare. The supreme court did not disagree with that conclusion.

Ohio

Consumers' Counsel v. Pub. IItiI. Comm. (2007),114 Ohio St.3d 340.

We find that Duke's proposed POLR charge should be considered in an analogous
manner. Here, the environmental compliance aspect of the POLR charge is compaxable to
DP&L's environmental investment rider. It is directly related to the gervera^ that
electricity. We note the testimony of witnesses for Constellation, who explain
enviionmentai compliance costs, as well as other generation-related costs such as security
and taxes, should not be a part of a POLR charge, as generation sold by CRES providers
must also comply with environmental requirements and, so, the price of that generation
includes recovery of environmental compliance costs. As a result, it argues, inclusion of
environmental compliance costs in POLR charge would result in shoppers paying for this
category of expenses twice. (OMG Ex. 14, at 6; OMG Ex. 11, at 8-9.) OCC's witness Pultz
agreed. (OCC Ex. 3A, at 18-20. See also OMG brief, at 15-19) We agree. Therefore, and in
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order to continue encouraging the development of the competitive market for generation,
we find that the environmental compliance, tax, and homeland security aspects of Duke's
proposed POLR charge should be avoidable and, thus, not part of a POLR charge. This
cliange will have the effect of increasing the price to compare over what it would have been
under Duke's application and, thus, increasing the abihty of CRES providers to market
their services. The emission allowances that Duke proposed to recover through a POLR
charge will be, as discussed above, treated as provided in the FT'P-related stipulation

previously adopted by this Commission.

c. Rate Stabilization Char&e

As noted above, the proposed RSC would equal 15 percent of little g and would be
charged to all consumers, regardless of who provides thelr generation services. In order to
determine whether this is actually a charge for POLR sexvices, as it is described by Duke in
its amended application, we note that non-shopping customers would pay, for their
generation, only 85 percent of little g. Duke would recover the bther 15 percent of the cost
of the generation that is provided to nonshoppers through the payment of the RSC.
Clearly, payment of the RSC is a portion of their payment for the embedded cost of
generation. Therefore, we conclude that the RSC should not be allowed as a portion of
Duke's POLR charge. However, that does not mean that the portion of little g that would
be recovered through the RSC should not be paid by nonshoppers. That 15 percent of little
g was, before unbundling, a legitimate charge for generation. Therefore, we also conctude
that the generation charge should be increased from 85 percent of little g to 100 percent of

little g as it was in Duke's original application.

d. POLR Risk Costs

We recognize that identifiable and specifically calculable costs may not be the only
costs that are incurred by Duke in its standing ready to serve shopping customers.
Mr. Steffen noted that there is a risk to Duke inherent in the provision of POLR sen'ice.
([Duke] Ex. 11, at 10.) This has also been recognized by the supreme court.

Ohio

Consumers' Counsel v. Pub. tltil. Comm. (2007),114 Ohio St.3d 340, at para.18.

Under the terms of Duke's application, POI.R service risk would have been
recovered by making the RSC unavoidable or only partially avoidable. We have found that
this is an inappropriate methodology. However, that does not mean that such risk does not
exist. In the remand hearing, considering support for the elements of the now-rejected
stipulation, Mr. Steffen explained that the IALF (which equaled a percentage of little g) was
a non-cost based charge that is "the way [Duke] proposed to calculate an acceptable dollar
figure to compensate [Duke] for the first caIl dedication of generating assets and the
opportunity costs of not simply selling its generation into the market at potentially higher
prices." (Lhike Rem. Ex. 3, at 26.) Similarly, he also testified that the "INfF is not tied
directly to a specific out of pocket expense and it is not a pass through of actual tracked
costs. It is a component of the formula for calculating the total market price [Duke] is
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offering and is willing to accept in order to supply consumers and to support its POLR

risks and obligations." (Duke Rem. Ex. 3, at 25.)1z We read this explanation as a statement

that the IlvIF was, in the modified stipulation, an element that was designed to compensate
Duke for the pricing risk of providing POLR service. While we are not now considering the
modified stipnlation, we are considering the reasonableness of Duke's application. As it no
longer includes an element that would compensate Duke for this risk, we wLU now
consider the parties' arguments on the IIv1P issue, to determine whether an analogous

charge would be an appropriate charge for this purpose-

OCC disputes that the IIvIF was carved out of the stipulated AAC and priced within
the original AAC amount. Mr. Talbot, on behalf of OCC, claimed that the IIvII' was, simply,
a new charge, not a part of the stipulated AAC. (OCC Rem Ex,1, at 48.) OCC believes that

the AAC should
be seen as compensation for existing capac.ity, along with little g. (OCC

remand brief at 17.) It is not, according to OCC, justified on the basis of risk, rel'sability, or

opportunity cost. (oCC remand brief at 21-23.)

OCC also argues against the HOF on the basis of dollar values assigned to various
components. It points out, first, that the combination of the IlVIF and SRT is only less than
the stipulated reserve margin amount in 2005 and 2006. The total, once the IMF inceased
in 2007, would be greater in subsequent years, OCC explains. (OCC Rem Ex. 1, at 48; ^

remand brief at 23.) Second, OCC points out that the original reserve margin
against which the IMF is compared by Uuke, was too high. It notes that the cost of
acquiring existing capacity in the market, which is the basis for the SRT that Duke says was
carved out of the original reserve margin, is far less than the cost of building a new peaking
unit, which was the basis for the stipulated reserve margin- Therefore, according to OCC,
the SRT and the IMf only fall within the original estimate because that estimate was too

high. (OCC remand brief at 17-20; OCC remand reply at 14-15.)

OMG contends that the IMF is a POLR charge and that POLR charges are, by
definition, noncompetitive and therefore mustbe cost justified. OMG suggests that the cost
justification of the IIviF is unconvincing. At most, OMG believes, the IIvIF could be an

"energy charge" and, thus, avoidable. (OMG remand brief at 21-25.)

We are tasked, under Chapter 4928 of the Revised Code, with approvin.g generation
charges that are market-based and consistent with the state policy set forth in this chapter.

such vel anuations, this is not the same as establishing pribl^e
market valuations or changes in

costs

12 By itself, a company's testimony that a price is "acceptable" as part of a standard service offer might not
provide a sufficient basis to establish that the standard service offer producea reasonably priced retail
electric service. In this instance, as we will discuss below, we also have considered Duke's tiestimo'C'y
comparing its RSP price to m8rket prices and have found that a standard service offer that includes a

charge for recovery of priong risk would be reasonably priced.
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based on costs. Similarly, a market-based standard service offer price is not the same as a
deregulated price. Standard service offers remain subject to Ccsmmission juxisdiction
under Chapter 4928 of the Revised Code. And, standard service offers must be consistent

with state policy under Section 4928.02, Revisecl. Code. Etyria
Foundry Co. v. Pub. Uhi.

Comm. (2007), 114 Ohio St. 3d 305. Thus, while astandard seMoe offer price need not
reflect the sum of specific cost components, the result must produce reasonably pMOect
retail electric service, avoid anticompetitive subsidies flowing from noncompetitive to
competitive services, be consistent with protecting consumers from market deficiencies and
market power, and meet other statutory requisements. Duke's original application for an
RSP addressed risk recovery through the RSC, thereby recovering such costs from

six g
shoppers. Duke had proposed that the MF chareo^^^for thepIlvffanthe rationale
during 2007 and 2008. We find that the terms proposed by
for which was supported on remand, are reasonable for determination of a market-based
charge to compensate for the pricing risk incurred by Duke in its provision of statutory
POLR service. Recognizing that this component is not cost-based, we note that it is not

necessary, under Section 4928.14, Revised Code, for components of a market price to be

based on cost.

The next issue relates to the avoidability of a risk recovery rider. Duke noted that
"•[a]ll consumers in {Duke's] certified territory benefit by having first call on [Duke's]

(Duke remand reply at 18.) Duke aLso
physical generating capacity at a price certain.,,
asserts that the Supreme Court of Ohio has found POLR service tteO be a^part od ^ y at

based standard service, making market-based pricing ^r ^ avoidability resulting in
18-19.) Dnke's witness Steffen R Eifie x. 3, at 30; Lhake's remand brief at 15.)
stimuiation of the market. (Duke

OCC, in discussing the previously approved IIvfP, asserts that theIMF^o ed^

fully avoidable, arguing that "even an apparently small non-bypassab g
threaten a large percentage of competitive retailers' profit margins - Aft^ti^t OCC
very small." (OCC remand brief at 66, citing Rem. Tr. 11 at 84-85.) y ••••
suggests that "termination" of the IlvfF would "remove a barrier to competitive entry.

(OCC remand brief at 66.)

OMG also argues in favor of avoidability of;the AZF. OMG, on the other hand, says
that the IIvIF, as a POLR charge, is either an unavoidable distribution chaz•ge that may be

cost-based or a generation charge that must be avoidable. (OMG remand brief at 22; OMG

remand reply at 15. Accord, Dominion remand reply at 3.)

Ohio law specifically references a utility's standard service offer serving as a default,
or POLR, service forr shopping castomers. Section 4928.14(C), Revised Code. Thus, it is
dear that POLR se.rvice is a legally mandated generation function of Duke, as the

distribution utility in its certified territory. See Ohio
Consumers' Counsel v. Pub. Utit. Comm.

(2007), 114 Ohio St.3d 340, at para. 24. Thus, while POLR service and, hence, the risk
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recovery rider, must be provided at a market price, it is reasonable that it also be

by any customer who m ay use that POLR service. (See Duke remand reply at
unavoidable
28.) However, we also find that a nonresidential customer who agrees that it will remain

off Duke's service and that it will not avaii itself f IeD the o servicender must be
definition, cause Duke to incur anY risk' to remain off the R9P, on the same terms
avoidable by nonresidential shoppers who agree
as the SRT. On the other hand, the risk recovery rider must be unavoidable with regard to
nonresidential shoppers who have not agreed to remain off the RSP and with regard to all

residential shoppers.

(3) RSP Pr o9a1" Other Provisions I

The application filed by Duke also contained certain other provisions that we will,

here, review.

The first paragraph ended the MDP for all customer classes on December 31, 2004.
d

ln actua(ity, the IvIDP ended for nonresid ^rners Similarly^the second paragraph
through December 31, 2005, for residential
addressed the termination of shopping credits. The resolution of these issues, now having

already transpired, will not be fvrther addressed.

In the fourth paragraph, Duke proposed that the TtTC would continue through 2010.
Also, in the sixth paragraph, Duke offered to maintain the five percent generation rate

decrease for residential customers. These matters were discussed in detail opinionsoa
nd order in these proceedings. We adopt that discussion for present purposes.

o

find that termination of the RTC at the end of 2008, and termination of the five percent
discount for residential customers will further encourage the development of competition.
Termination of the RTC at the same time as the RSP will allow development of a post-RSP
plan in its entirety. Elimination of the five-percent discount wiIl increase the price-to-

compare and, thus assist competitors.

In the seventh paragraph, Duke agreed to maintain the generation price of little g

through 2008. We agree.

In the eighth paragraph, Duke proposed to defer certain FERC-approved
transmission costs for subsequent recovery in its next disiribution base rate case. We

cn

Duke's subsequent
Cincinnatid bnh^" Elecatricapproved a similar provision in the stipulation

this issue was also addressed. Inthe Matter of the Application The

Cornpany for an Increase in Electric Distribution Rates, Case No. 05-59-EL-AIR We will adopt

the outcome that we reached in that rate case as appropriate here.

' to .
The ninth paragraph of Duke's proposal addressed shopping customers return

Duke's generation service. This topic was specif''cally addressed by us in a post hearing
process, prior to appeal. In our order on rehearing, issued on April 13, 2005, we
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determined a specific return pricing methodology to be used. We adopt that conclusion
here, as a modification of Duke's proposal. We find that the outcome we previously
ordered is fair to customers and to Duke, and will result in market-based pncing and price

transparency.

The tenth paragraph addresses the planned Sling of a transrrussion and distribution
base rate case. In the eleventh paragraph, Duke proposed a capital investment reliability
rider to recover costs associated with capital inve.stments in its distMbution system It
similarly proposed a transmission cost order to recover changes in certain tYansn'ission
costs. As a distxibution base rate case lias been f•iled and decided, and its stipulated

outcome addressed similar issues, these provisions are moot.
In the Matter of f3te Application

of The Cincinnati Gas & Elecfric Company for an Increase in Electric Distribution Rates, Case 1'ao.

05-59-EL-ATlt.

Paragraph 12 of the application dealt with the continuation of energy efficiency

program funding, the filing of a demand side management cost rider, and the commitment

of funds toward economic development in its territory. dn January 24, ^r, r ^^

applications to implement ten electric and natural gas 1^SM P^^13 pn June 1^
commercial, and industrial consume'rs, as well as a research DSM pr gr
2007, a stipulation was filed in those proceedings, signed by Duke, Commission staff, OEG,
OCC, and ICroger. The stipulation was approved by the Commission on July 11, 2007.
Pursuant to the stipulation, Duke will recover the costs of the I7SM progTams through DSM
cost recovery riders applicable to residential electric and gas sales J^ e3 d^^
electric sales. On July 20 and 30, 2007, Duke filed its T?SM tariff, effective July

Therefore, this provision is moot.

In paragraph 13, Duke proposed the use of a competitive bidding process to test the

generation price. A competitive bidding option is critical under the terms of Ohio law.

SecYion 2938.14(B), Revised
Code. The supreme court upheld a similar process in its review

of our opinion and order in these proceedings. Ohio Consumers' Counsel v. Pub. Util.
Comm.

(2007), 114 Ohio St.3d 340, at para. 56. Therefore, we see no reason to deviate from the

approach we previously approved.

Finally, in paragraph 14, Duke made certain proposals related to corporate
separation and the transfer of generating facilities. Our resolution of this

Ohio St d 340,
upheld by the court. Ohio Consumers' Counsel v. Pub. Utr7. Comm. (2007).

13 In the Matter of the Applicution for Recaoery uf Costs, Lost Margin and Performmnce Incentine Asrocrated'+uith the

Implementatiore of E1ecEric Residenti°I DemanA Side Management Ti'°8rams by the Cincittnati Gas & BlecMc
andCosts, I^st Mn

Comparry, Case No. m-91-EI.-UNC; In the AUtter o^ti^^ ^^^ Dd Srde Munagement
Perfprmunce Incentive Associated with the Imp of

E^ ^

Programs by the Cineinnrrti Gas & 6fectric Compuny, Case h3a 06-92-E7: IJNC; 7n the lviatter of the /lpptrcat^on
tation

for Recovery of Costs, Lost Margin ¢nd Perforrrra incmttve
Gas & Electric tCompany, Case No n^ 3-CA-U1VC Gas

aemand Side ManagemenY Programs by the
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at para. 71, 76. In the opinion and order in these proceedings, we found that, in order for
Duke to provide stable prices, it was imperative that Duke retain its generating^{ ^ We
noted that there was no evidence presented that would support an argument
any Duke affiliate would have an undue advantage as a result of not structurally

separating. Therefore, Duke's corporate separation plan shall be amended to require it to

retain its generating assets during the RSP.

(4) RSP Pronosal• Statutory Comvliance

Ohio law requires Duke to "provide customers, on a comparable and
nondiscriminatorY basis within its certified territory, a market based star<dard service offer
of all competitive retail electric services necessary to mamtatn essenizal service to
consumers, including a firm supply of electric generation service." Se<.'tion 4928.14(A),
Revised Code14 Thus, in order for us to approve Buke's RSP proposal, we must be able to
find that the proposal provides comparable and nondiscriminatory service and that aR
aspects necessary to maintain electric ganeration service are available on a market basis,

including firm supply.

In his testimony at the original hearing in these proceedin$s, Duke swntness Judah
Rose testified that the proposed RSP price to compare is competitive. In reaching that
conclusion, Ivfr. Rose compared the RSP price to compare with the price under Duke's
proposed competitive market option and, also, to generation rates for other Ohio utilit[es
and actual rates of certain CRES providers. He also noted the ability of the Commissfon to
test the market to ensure that generation rates under the RSP are not significanfly different.

([Duke] Ex. 7, at 41-47.) See also Ohio Consumers' Counsel v. Pub, tifit. C.oram. (2007), 114

Ohio St.3d 340, at para. 41. We also note tttat^t iRo ^^ de^ ^^e range ofnmarflcet
purposes of the hearing on remand, finding
prices today. (Duke Rem. Ex. 2, at 2-13.) (See also OEG remand reply brief at 12.) On the
basis of his evaluation, 1VIr. Rose confirmed, at the remand hearing, that current market
prices were 28 percent higher than the RSP price. (Rem. Tr. I at 81.) Further, the supreme
court refused to overturn our original conclusion that the RSP was a market-based rate,
noting that our modifications on rehearing had been structured to promote competition•

Ohio Consumers' Counsel u. Pub. LIfit. Comm. (2007), 114 Ohio St.3d. 340, at para. 44; OpiTiion

and Order at p 26. The situation is similar here, as our order requires modifications to

Duke's RSP that will further increase avoidability of price components by shoppers.

14 In addition, Duke is required to provide customers the option to purchase competitive retail etectri,c
Conimigsio

service, the price of which is determined tlavugh a competitive bid, provided that Il^the same opti o r
determine that such a process is not n^quireit if other means to accomplish generally
customers is readily available fn the market and a leasonable means for customer paxtidpation is
developed. Section 2918.14(B), Revised Code. The alternative to a competitive bid process approved
is unchanged from that reviewed and approved by the court. We do not believe that changes
shopping percentages since the tune of the application should affect the legality of the phim The

competitive bidding alfiemative will, therefore, not be dLqcussed further.
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As we have previously stated, we support parties' efforts to stabilize prices to

provide additional time for competitive electric markets to grow. In
the Matter of the

Continuation of the Rate Freeze and Extension of the Market Developneent Periad of The
Dayton

Power and Light Company,
Case No. 02-2779-EL-ATA, Opinion and Order (September 2,

2003, at 29.) We would point out, as we did in ovr opinion and order, that Section 4928.14,
Revised Code, allows us flexibility in approving methods for deterrnining market-based
rates for standard service offers. As incisively discussed by staff's economist, Richard
Cahaan, we have three control mechanisms. We can adjust the level of the price charges,
we can order certain components of the price to be avoidable, and we can require the price
to be adjusted on various schedules and bases. On the basis of the evidence presented in
the original record in these proceedings and that presented on remand, we find that the
design of the RSP, as it was originally proposed by Duke and modified both by Duke and
in this order on remand, achieves a proper balance in the determination of market-based

rates. (See Staff Rem. Ex. 1, passim.)

We find that basing the generation rate on little g, with adders to reflect changes in

certain costs and with the provision of a POLR char'ge based on the cost of maintaining
necessary capacity reserves, where it can be monitored for continued reflection of market
rates, and a pricing risk recovery rider, is market based. We also find that nothing about
this RSP, as we are approving it today, is discrimutatory or noncomparable. Further, we
find that Duke's proposed RSP, as modified by Duke and in this order on remand, does
offer all competitive retail electric services necessary to maintain essential electric service to

consumers, induding a firm supply of electric generation service.

C. Associated Applications

As previously noted, Duke filed three associated applications at the same time as the
application for approval of its market rate, Case No. 03-2079-EL-AAM, relating to deferral
of MISO costs, has been mooted by the resolution of In the Matter of theTra^ns

Related
mi^Ra^s

Contained in the Rate Schedules of The Cincinnati Gas & Electric Company and

Case No. 05-727-EL-UNC, Finding and Order (October 5, 2005). Case Nos. 03-2080-EL-
ATA and 03-2081-EL-AAM, relating to deferral and recovery of costs related to capital
investment in distribution and ttansmission facilities, have been mooted by the adoption of

a stipulation in In the Matter of the Application of The Cincinnati Gas & Etectrie Company fo an

Increase
in E2ectric distribution Rates, Case No. 05-59-EL-AIR, Opinion and Order (December

21, 2005). Therefore, these three applications should be dismissed.

RNDINGS OF FACT AND CONCLUSIONS OF LA.W:

(1) On September 29, 2004, the Commission issued its opinion and order
in these consolidated proceedings. Following entries on rehearing,
OCC appealed the decision to the Supreme Court of Ohio.
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(2) On November 22, 2006, the Supreme Court of Ohio issued an opinion

in Ohio Consumers' Counsel v. Pub. 1ltii. Comm., 111 Ohio St.3d 300,

remanding the cases back to the Commission on two grounds.

(3) On November 29, 2006, in compliance with the remand order of the
court, the attorney examiners directed Duke to disclose to OCC the

information that OCC had requested in discovery.

(4) A hearing on remand was held on March 19-21, 2007, for the purpose
of gathering such additional evidence as might be necessary to

comply with the court's remand order.

(5) Briefs and reply briefs on remand were filed on April 13, 24, 27, and

30,2007.

(6) Motions for protective orders were filed by several parties, with
regard to numerous documents in these proceedings.

(7) Under the provisions of Sections 4905.07, 4901.12, 149.43, and
1333.61(D), Revised Code, and Rule 4901-1-24, O.A.C., the
Coininission is empowered, assuming confidentiality is consistent
with the purposes of Title 49 of the Revised Code, to issue protective
orders to keep confidential such material as we find to be a trade
secret on the bases that (a) it derives independent economic value,
actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who can
obtain economic value from its disclosure or use and (b) it is the
subject of efforts that are reasonable under the circumstances to

maintain its secrecy.

(8) Following an in camera review, the Comm'ission finds that customer
names, account numbers, customer social security or employer
identification numbers, contract termination dates or other
termination provisions, financial consideration in each contract, price
of generation referenced in each contract, and volume of generation
covered by each contract does meet each of the two tests required for
a finding that the information is a trade secret and, in addition, that
confidential treatment of such information is consistent with the

purposes of Title 49 of the Revised Code.

(9) Redaction of trade secret information is required, by precedent and by
Rule 4901-1-24(D)(1), O.A.C., where reaction is possible without
rendering the remaizung document incomprehensible or of little

meaning-
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(10) We find the redaction of the trade secret information is possible
without rendering the remaining documents incomprehensible or of
little meaning and should be carried out as described in our opinion.

(11) Motions by PWC to strike certain porlions of pleadings should be

denied.

(12) The stipulation in these proceedings was adopted, with modifications,
by the Commission and was never terminated by the signatory

parties.

(13) Any side agreement entered into prior to the time the Commission
issued its opinion and order in this case is relevant to our evaluation
of the seriousness of bargaiivng that led to the stipulation with regard
to Duke's IRSP. Any agreements that documented renegotiations of

side agreements that had been entered into prior o^ b^ ce^ oh
opinion and order are irrelevant and form no part

opinion.

(14) Based on provisions in the side agreements, requiring parties to
snpport the stipulation, and given the limited record evidence
regarding the continued presence and participation of the supportive

parties during negotiations, there is msuffictent evidenceerefn e^the
finding that the parties engaged in serious bargaining.

stipulation will now be rejected.

(15) Under Section 4928.14, Revised Code, Duke is required to provide
consumers, on a comparable and nondiscriminatory basis within its

certified territory, a market-based standard m^^eessenti^
competitive retail electric services necessarY to 1 electric
electric service to consumers, including a firm suFP Y of

generation service.

in its application and modified by(16) Duke's RSP, as originally proposed

Duke
? consumers, on aand in this order on remand, provides

comparable and nondiscriminatory basis within its certified territory,
a market-based standard service offer of all competitive retail elecliic
services necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service. The RSP
appropriately balances goals of protecting consumos from risk,
assuring Duke of some level of financial stability, and encouraging the

development of the competitive market. Duke's KSP, as modified in

this order on remand, should be approved.
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(17) Case Nos. 03-2079-EL-P.AM, 032080-EL-ATA, and 03-20$1-EL-AAM

are moot and should be dismissed.

(1g) All arguments raised in these consolidated proceedings but not

addressed in this order on remand should be denied.

ORDER:

It is, therefore,

ORDERED, That, regarding side agreements and documents discussing such si.ds
agreement, customer names, account nuinbers, and customer sociat security or employer

bers, contract termination date or termination provision.s, finandal
identification numbers,

for each contract, price or generation red in each contract, and volume
of generation covered by each contract shall all be deemed trade secret informatlon and
shall be maintained on a confidential basis under protective orders for a period of eighteen

months from March 19, 2007. It is, further,

ORDERED, That information that is not a trade secret be placed in the public record

in these proceedings, as set forth in this order on remand. It is fitrther,

ORDERED, That parties comply with redaction instructions set forth in this order on

remand. It is, further,

ORDERED, That FWC's motions to strike, filed on April 27 and June 1, 2007, be

denied. It is, further,

ORDEftED, That the stipulation filed in these proceedinSs be rejected. It is, further,

ORDERED, That Duke's RSP, as modified by this order on remand, be approved. It

is,fnrther,

ORDERED, That Duke file tariffs for Commission approval that reflect the terms of

this order on remand, within 45 days. It is, further,

ORDERED, That the applications in Case Nos. 03-2079-EL-AAM, 03-2080- EL-ATA,

and 03-2081-EL-AAlvl be dismissed. It is, further,

ORDERED, That all arguments raised in these consolidated proceedings but not

addxessed in this order on remand be denied. It is, further,
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ORDERED, That a copy of this order on remand be served upon all parhes of record'

Alan IL Schriber, Chairman

Paul A. Centolella

Valerie A. Lemnve

JWK/SEF:geb

Entered in the Journal

OCf 2 4 2007-

Renee J. Jenkins
Secretary
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Lawriter - ORC - 4903.13 Reversal of final order - notice of appeal.

4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the
supreme court on appeal, if, upon consideration of the record, such court is of the opinion that such
order was unlawful or unreasonable. The proceeding to obtain such reversal, vacation, or modification
shall be by notice of appeal, filed with the public utilities commission by any party to the proceeding

before it, against the commission, setting forth the order appealed from and the errors complained of.
The notice of appeal shall be served, unless waived, upon the chairman of the commission, or, in the
event of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953

http://codes-ohiO.gov/orc/4903.13
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4928.01 [Effective Until 9/13/2010] Competitive retail

electric service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduiing; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not tive, oirhgovermm ^ltal
controlled by an electric utility, electric services company, electric

aggregator subject to certification under section 49e or
Revised

aggregator soolely to p ovide bili ng
agent is under contract with such utility, company, cooPerative rative or aggregator.
and collection for retail electric service on behalf of the utility company, coope

(3)'Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) °Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-

for-profit basis in the business of supplying or arranging for the supply of only a competitive
tirokerl

electric service in this state. "Electric services company" includes a power marketer, power
aggregator, or independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state

4A'Q,$®037
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or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of

township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,

1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

com
(16) "Low-income customer assistance nthe home weather atlon9 ssostance program,eandpthe
program, the home energy ass
targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the

starting date of competitive retail electric service and ending on the applicable date fortotreceive
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies

'

transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to
curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric

utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of ]uIy 1, 2000.

P19A'Q®1Qr3 38
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(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management practices

or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,

distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy
users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or (C) of section

4928.621 of the Revised Code.

(26) "Regulatory assets' means the unamortized net regulatory assets that are capitalized or deferred

on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission

rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission

action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility's most recent rate or

safety
accounting application proceeding addressing such owned ordleased costs utlty; and
radiation control equipment on nuclear generating plants
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by

the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the point of generation to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "service components" : generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the
electricity supplied by an electric service provider and the, electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the

following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

http://codes.ohio.gov/orc/4928-01
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(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or

equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity and thermal

output simultaneously;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,

arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard

D5142 of that society, or clean coal technology that includes the design capability to control or prevent
e

the emission of carbon dioxide, which design capability the commission shall eoof e delte ma edaibest
based on economically feasible best available technology or, in
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the
nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including'th
but

at
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology,
results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM).

(g) Demand-side management and any energy efficiency improvement;

(h) Methane gas emitted from an operating or abandoned coal mine.

(35) "Renewable energy resource" means solar photovoltaic or solar thermal energy, wind energy,

power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, as
defined in section 3734.01 of the Revised Code, through fractionation, biological decomposition, or

rived
other process that does not principally involve combustion, of sthe energy, I p oglessiyorewood
methane gas, or energy derived from nontreated by-products
manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.

QAQ/Q8P40
http://codes.ohio.gov/orc/4928.01



Lawriter - ORC - 4928.01 [Effective Until 9/13/2010] Competitive retail electric service u... r as^

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial

waters of Lake Erie; storage facility that will promote the better utilization of a renewable energy
resource that primarily generates off peak; or distributed generation system used by a customer to
generate electricity from any such energy. As used in division (A)(35) of this section, "hydroelectric

facility" means a hydroelectric generating facility that is located at a dam on a river, or on any water
discharged to a river, that is within or bordering this state or within or bordering an adjoining state and

meets all of the following standards:

(a) The facility provides for river flows that are not detrimental censin'ghagencdy for the fac I ty quality,
including seasonal flow fluctuations as defined by the applicable'

(b) The facility demonstrates that it complies with the water quality standards of this state, which
compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal
energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not

regulated by that commission, the facility complies with similar requirements as are reco des access
resource agencies, to the extent they have jurisdiction over the facility; and the facility p ov

to water to the public without fee or charge.

(h) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision
of the Revised Code or pursuant to an order of the public utilities commission authorized under division

(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.
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Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008

This section is set out twice. See also § 4928.01, as amended by 128th General Assembly File No. 47,

SB 181, § 1, eff. 9/13/2010.

4928.01 [Effective 9/13/2010] Competitive retail electric service definitions

(A) As used in this chapter:

(1) °Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactivey
supply from transmission resources service; regulation service; frequency response
imbalance service; operating reserve-spinning reserve service; operating eserve supP
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise

controlled by an electric utility, electric services company, electric cooperative, or governmental
the thatextent the

aggregator subject to certification under section 4928.08 of the Revisesolely to p ovide bili ng
agent is under contract with such utility, company, cooperative, or aggregator
and collection for ret:ail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) °Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) "Electric load ceriter" has the same meaning as in section 4933.81 of the Revised Code.
not-

(9) "Electric services company" means an electric light company that is on aacompeYtverretail
for-profit basis in the business of supplying or arranging for the supply o Y
electric service in this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent.
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(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,
1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utility as
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive

transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) °Municipal electric utility" rneans a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to
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curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric

utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(
24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or management practices
or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,

energy
distribution, commercial, institutional, governmental, research, not-for-profit, or residentreisou ces.
users, including, but not limited to, advanced energy resources and renewa

(eg)enoer(C) of section
"Advanced energy project" also includes any project described in division (A),

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission

man
action. "Regulatory assets" includes, but is not limited to, all d^f nr service capital^ed chaages and
costs; all deferred percentage of income payment plan arrears; po
assets recognized in connection with statement of financial accounting standards no. 109

(receivables

from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility's most recent rate or

safety a

accounting application proceeding addressing suchordleased bydanoelectoc util ity; and
radiation control equipment on nuclear generating plants owned by
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved

the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the point of generation to the point of

consumption. For the purposes of this chapter, retail electric service inclu o?Nero t
h
ce

e

following "service components" : generation service, aggregation service, p
power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(
28) "Starting date of competitive retail electric service" means January

1, 2001.

(
29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the
electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the

following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;
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(b) Is located on a aistomer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an e
generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity and thermal

output simultaneously;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,

arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be

based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the
nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that

results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM).

(g) Demand-side management and any energy efficiency improvement.

(35) "Renewable energy resource" means solar photovoltaic or solar thermal energy, wind energy,

power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, as

defined in section 3734.01 of the Revised Code, through fractionation, biologicaiocallsI
other process that does not principally involve combustion, biomass energy, biolog Y derived
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methane gas, or energy derived from nontreated by-products of the pulping process or wood
manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.
"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial
waters of Lake Erie; methane gas emitted from an abandoned coal mine; storage facility that will

promote the better utilization of a renewable energy resource that primarily generates off peak; or
distributed generation system used by a customer to generate electricity from any such energy. As

used in division (A)(35) of this section, "hydroelectric facility" means a hydroelectric generating facility
that is located at a dam on a river, or on any water discharged to a river, that is within or bordering

this state or within or bordering an adjoining state and meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal
energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,

mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the °Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance

with the terms of its federal energy regulatory commission ie Ohio histoacciliptfeservatog oifflce, to
that commission, through development of a plan approved by the

the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not

regulated by that commission, the facility complies with similar requirements as are recomlaes acdCess
resource agencies, to the extent they have jurisdiction over the facility; and the facility p o

to water to the public without fee or charge.

(h) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shali be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision
of the Revised Code or pursuant to an order of the public utilities commission authorized under division
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(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

Amended by 128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008

This section is set out twice. See also § 4928.01, effective until 9/13/2010.
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4928.02 State policy.

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and

reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers

with the supplier, price, terms, conditions, and quality options they elect to meet their respective

needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and

small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric
service including, but not limited to, demand-side management, time-differentiated pricing, and

implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective customer
choice of retail electric service and the development of performance standards and targets for service

quality for all consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and

deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development

and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive

subsidies flowing from a noncompetitive retail electric service to a competitive retail electric the
to a product or service other than retail electric service, and vice versa, including by p

recovery of any generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market

deficiencies, and market power;

(7) Provide coherent, transparent means of giving appropriate incentives to technologies that can

adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,

interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of

any new advanced energy or renewable energy resource; the
use a

(M) Encourage the education small business alternative ene gyr esoure's ign their busines es;I
encourage the use of, energy efficiency programs and
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(N) Facilitate the state's effectiveness in the global economy. In carrying out this policy, the
commission shall consider rules as they apply to the costs of electric distribution infrastructure,

including, but not limited to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 S6221 07-31-2008
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4928.66 Implementing energy efficiency programs.

(A)(1)(a) Beginning in 2009, an electric distribution utility shall implement energy efficiency programs
that achieve energy savings equivalent to at least three-tenths of one per cent of the total, annual
average, and normalized kilowatt-hour sales of the electric distribution utility during the preceding
three calendar years to customers in this state. The savings requirement, using such a three-year

average, shall increase to an additional five-tenths of one per cent in 2010, seven-tenths of one per
cent in 2011, eight-tenths of one per cent in 2012, nine-tenths of one per cent in 2013, one per cent
from 2014 to 2018, and two per cent each year thereafter, achieving a cumulative, annual energy

savings in excess of twenty-two per cent by the end of 2025.

(b) Beginning in 2009, an electric distribution utility shall implement peak demand reduction programs
designed to achieve a one per cent reduction in peak demand in 2009 and an additional seventy-five
hundredths of one per cent reduction each year through 2018. In 2018, the standing committees in
the house of representatives and the senate primarily dealing with energy issues shall make

recommendations to the general assembly regarding future peak demand reduction targets.

(2) For the purposes of divisions (A)(1)(a) and (b) of this section:

(a) The baseline for energy savings under division (A)(1)(a) of this section shall be the average of the

total kilowatt hours the electric distribution utility sold in the preceding three calendar years, and the
baseline for a peak demand reduction under division (A)(1)(b) of this section shall be the average peak
demand on the utility in the preceding three calendar years, except that the commission may reduce

either baseline to adjust for new economic growth in the utility's certified territory.

(b) The commission may amend the benchmarks set forth in division (A)(1)(a) or (b) of this section if,

after application by the electric distribution utility, the commission determines that the amendment is
necessary because the utility cannot reasonably achieve the benchmarks due to regulatory, economic,

or technological reasons beyond its reasonable control.

(c) Compliance with divisions (A)(1)(a) and (b) of this section shall be measured by including the
effects of all demand-response programs for mercantile customers of the subject electric distribution

utility and all such mercantile customer-sited energy efficiency and peak demand reduction programs,

adjusted upward by the appropriate loss factors. Any mechanism designed to recover t(b) ofsthis
energy efficiency and peak demand reduction programs under divisions (A)(1)(a) and
section may exempt mercantile customers that commit their demand-response or other customer-sited
capabilities, whether existing or new, for integration into the electric distribution utility's demand-
response, energy efficiency, or peak demand reduction programs, if the commission determines that
that exemption reasonably encourages such customers to commit those capabilities to those programs.
If a mercantile customer makes such existing or new demand-response, energy efficiency, or peak
demand reduction capability available to an electric distribution utility pursuant to division (A)(2)(c) of
this section, the electric utility's baseline under division (A)(2)(a) of this section shall be adjusted to
exclude the effects of all such demand-response, energy efficiency, or peak demand reduction
programs that may have existed during the period used to establish the baseline. The baseline also
shall be normalized for changes in numbers of customers, sales, weather, peak demand, and other
appropriate factors so that the compliance measurement is not unduly influenced by factors outside

the control of the electric distribution utility.
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(d) Programs implemented by a utility may include demand-response programs, customer-sited
programs, and transmission and distribution infrastructure improvements that reduce line losses.
Division (A)(2)(c) of this section shall be applied to include facilitating efforts by a mercantile customer
or group of those customers to offer customer-sited demand-response, energy efficiency, or peak
demand reduction capabilities to the electric distribution utility as part of a reasonable arrangement

submitted to the commission pursuant to section 4905.31 of the Revised Code.

(e) No programs or improvements described in division (A)(2)(d) of this section shall conflict with any

statewide building code adopted by the board of building standards.

(B) In accordance with rules it shall adopt, the public utilities commission shall produce and docket at
the commission an annual report containing the results of its verification of the annual levels of energy
efficiency and of peak demand reductions achieved by each electric distribution utility pursuant to

division (A) of this section. A copy of the report shall be provided to the consumers' counsel.

(C) If the commission determines, after notice and opportunity for hearing and based upon its report
under division (B) of this section, that an electric distribution utility has failed to comply with an energy
efficiency or peak demand reduction requirement of division (A) of this section, the commission shall

assess a forfeiture on the utility as provided under sections 4905.55 to 4905.60 and 4905.64 of the
Revised Code, either in the amount, per day per undercompliance or noncompliance, relative to the
period of the report, equal to that prescribed for noncompliances under section 4905.54 of the Revised
Code, or in an amount equal to the then existing market value of one renewable energy credit per

megawatt hour of undercompliance or noncompliance. Revenue from any forfeiture assessed under
this division shall be deposited to the credit of the advanced energy fund created under section

4928.61 of the Revised Code.

(D) The commission may establish rules regarding the content of an application by an electric
distribution utility for commission approval of a revenue decoupling mechanism under this division.

Such an application shall not be considered an application to increase rates and may be included as
part of a proposal to establish, continue, or expand energy efficiency or conservation programs. The
commission by order may approve an application under this division if it determines both that the

revenue decoupling mechanism provides for the recovery of revenue that otherwise may be foregone
by the utility as a result of or in connection with the implementation by the electric distribution utility
of any energy efficiency or energy conservation programs and reasonably aligns the interests of the

utility and of its customers in favor of those programs.

(E) The commission additionally shall adopt rules that require an electric distribution utility to provide a

customer upon request with two years' consumption data in an accessible form.

Effective Date: 2008 SB221 07-31-2008
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4901:1-35-01 Definitions.
(A) "Application" means an application for standard service offer pursuant to this chapter.

(B) "Commission" means the public utilities commission of Ohio.

(C)''Competitive bidding process" means a bidding process established pursuant to section 4928.142

of the Revised Code.

(D) "Dynamic retail pricing" means a retail rate design which includes prices that can change based on
changes in wholesale electricity prices, power system conditions, or the marginal cost of providing

electric service.

(E) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code.

(F) "Electric security plan" means an electric utility plan for the supply and pricing of electric

generation service including other related matters pursuant to section 4928.143 of the Revised Code.

(G) "First application for a market rate offer" means the application filed under section 4928.142 of the
Revised Code by an electric utility that has not previously implemented an approved market-rate offer.

(H) "Market development period" shall have the meaning set forth in division (A)(17) of section

4928.01 of the Revised Code.

(I) "Market-rate offer" means an electric utility plan for the supply and pricing of electric generation

service pursuant to section 4928.142 of the Revised Code.

(J) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the Revised

Code.

(K) "Rate plan" means an electric utility's standard service offer approved by the commission prior to
January 1, 2009, that established rates for electric service at the expiration of an electric utility's

market development period.

(L) °Standard service offer" means an electric utility offer to provide consumers, on a comparable and

nondiscriminatory basis within its certified territory, all competitive retail
electric generation eerviceto

maintain essential electric service to consumers, including a firm supply of

(M) "Staff" means the staff of the commission or its authorized representatives.

(N) "Time differentiated pricing" means a retail rate design which includes differing prices based upon
the time that electricity is used in order to reflect differences in expected costs or wholesale electricity

prices in different time periods.

Replaces: 4901:1-35-01

Effective: 05/07/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15
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Statutory Authority: 4928.06, 4928.141

Rule Arnplifies: 4928.14, 4928.141, 4928.142, 4928.143

Prior Effective Dates: 5/27/04
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4901:1-38-01 Definitions.
(A) "Affidavit" means a written declaration made under oath before a notary public or other authorized

officer.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Delta revenue" means the deviation resulting from the difference in rate levels between the

otherwise applicable rate schedule and the result of any reasonable arrangement approved by the

commission.

(D) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code. ctur

(E) "Energy efficiency production facilities" means any customer thenratao ofeenergysendbiee
products that promote the more efficient use of energy (^. ,
services (i.e., heat, light, and drive power) derived from a device or process to energy inputs

necessary to derive such end use services as compared with other devices hatemenufactures,
commonly installed to derive the same energy use services); or, any customer
assembles or distributes products that are used in the production of clean, renewable energy.

(F) "Mercantile customer" shall have the meaning set forth in division (A)(19) of section 4928.01 of the

Revised Code.

(G) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 or 4928.141 of the Revised Code, or pursuant to an arrangement under section
4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the

customer to curtail or interrupt electric usage during nonemergency circumstances upon notification by

the electric utility.

(H) "Staff" means the staff of the commission or its authorized representative.

Effective: 04/02/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4905.04, 4905.06

Rule Amplifies: 4905.31, 4928.02
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4901:1-39-04 Program portfolio plan and filing

requirements.
(A) Each electric utility shall design and propose a comprehensive energy efficiency and peak-demand
reduction program portfolio, including a range of programs that encourage innovation and market
access for cost-effective energy efficiency and peak-demand reduction for all customer classes, which
will achieve the statutory benchmarks for peak-demand reduction, and meet or exceed the statutory
benchmarks for energy efficiency. An electric utility's first program portfolio plan filed pursuant to this
rule, shall be filed with supporting testimony prior to January 1, 2010. Each electric utility shall file an
updated program portfolio plan by April 15, 2013, and by the fifteenth of April every third year

thereafter, unless otherwise directed by the commission.

(B) Each electric utility shall demonstrate that its program portfolio plan is cost-effective on a portfolio
basis. In general, each program proposed within a program portfolio plan must also be cost-effective,
although each measure within a program need not be cost-effective. However, an electric utility may

include a program within its program portfolio plan that is not cost-effective when that program

provides substantial nonenergy benefits.

(C) Content of filing. An electric utility's program portfolio plan shall include, but not be limited to, the
following: (1) An executive summary and its assessment of potential pursuant to paragraph (A) of rule

4901:1-39-03 of the Administrative Code.

(2) A description of stakeholder participation in program planning efforts and program portfolio

development.

(3) A description of attempts to align and coordinate programs with other public utilities' programs.

(4) A description of existing programs. The electric utility shall provide a summary of existing
programs with a recommendation for whether the program should continue and, if so, a description of

its relationship to any proposed programs. If a program has previously been approved and is
unchanged, the electric utility may reference the program description currently in effect. If the electric
utility is proposing to modify an existing program, the electric utility shall provide a description of the

proposed modification and the basis for proposed changes.

(5) A description of proposed programs. An electric utility shall describe each program proposed to be
included within its program portfolio plan with at least the following information: (a) A narrative

describing why
the program is recommended pursuant to the program design criteria in this chapter.

(b) Program objectives, including projections and basis for calculating energy savings and/or peak-

demand reduction resulting from the program.

(c) The targeted customer sector.

(d) The proposed duration of the program.

(e) An estimate of the level of program participation.

(f) Program participation requirements, if any.
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(g) A description of the marketing approach to be employed, including rebates or incentives offered

through each program, and how it is expected to influence consumer choice or behavior.

(h) A description of the program implementation approach to be employed.

(i) A program budget with projected expenditures, identifying program costs to be borne by the

electric utility and collected from its customers, with customer class allocation, if appropriate.

(j) Participant costs, if any.

(k) Proposed market transformation activities, if any, which have been identified and proposed to be

included in the program portfolio plan.

(I) A description of the plan for preparing reports that document the electric utility's evaluation,

measurement, and verification of the energy savings and/or peak-demand reduction resulting from
each program and the process evaluations conducted by the electric utility. The independent program

evaluator will prepare an independent evaluation, measurement, and verification plan at the direction

of the commission staff to monitor, verify, evaluate and report on the energy savings and peak-
demand reductions resulting from utility programs and mercantile customer activities. The independent

program evaluator's plan may rely on data collected and reported by the electric utility.

(D) Unless otherwise ordered by the commission, any person may file objections within sixty days after

the filing of an electric utility's program portfolio ns toadditional or alternative programs, shall
basis for all objections, including any proposed
the electric utility's proposed program portfolio plan.

(E) The commission shall set the matter for hearing and shall cause notice of the hearing to be
published one time in a newspaper of general circulation in each county in the electric utility's certified

territory. At such hearing, the electric utility shall have the burden to prove that the proposed program
portfolio plan is consistent with the policy of the state of Ohio as set forth in section 4928.02 of the

Revised Code, and meets the requirements of section 4928.66 of the Revised Code.

Effective : 12/10/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4901.13, 4905.04, 4905.06, 4928.02, 4928.66

Rule Amplifies: 4928.66
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4901:1-39-05 Benchmark and annual status reports.

(A) Initial benchmark report. Within sixty days of the effective date of this rule, each electric utility
shall file an initial benchmark report with the commission that identifies the following information: (1)

The energy and demand baselines for kilowatt-hour sales and kilowatt demand for the reporting year;

including a description of the method of calculating the baseline, with supporting data.

(2) The applicable statutory benchmarks for energy savings and electric utility peak-demand reduction.

(B) An electric utility may file an application to adjust its sales and/or demand baseline.

The baseline shall be normalized for weather and for changes in numbers of customers, sales, and
peak demand to the extent such changes are outside the control of the electric utility. The electric

utility shall include in its application all assumptions, rationales, and calculations, and shall propose
methodologies and practices to be used in any proposed adjustments or normalizations. To the extent
approved by the commission, normalizations for weather, changes in numbers of customers, sales, and

peak demand shall be consistently applied from year to year.

(C) Portfolio status report. By March fifteenth of each year, each electric utility shall file a portfolio

status report addressing the performance of all approved energy efficiency and peak-demand reduction
programs in its program portfolio plan over the previous calendar year which includes, at a minimum,
the following information: (1) Compliance demonstration. Each electric utiiity shall include a section in

its portfolio status report detailing its achieved energy savings, achieved demand reductions, and the
expected demand reductions that its programs were reasonably designed to achieve, relative to its
corresponding baselines. At a minimum, this section of the portfolio status report shall include each of

the following: (a) An update to its benchmark report.

(b) A comparison with the applicable benchmark of actual energy savings and peak-demand reductions

achieved by electric utility programs.

(c) An affidavit as to whether the reported performance complies with the statutory benchmarks.

(2) Program performance assessment. Each electric utility shall include a section in its portfolio status

report demonstrating whether it has successfully implemented the energy efficiency and demand-
reduction programs approved in its program portfolio plan. At a minimum, this section of the annual
portfolio status report shall include each of the following: (a) A description of each approved energy
efficiency or peak-demand reduction program implemented in the previous calendar year including: (i)
The key activities undertaken in each program, the number and type of participants, a comparison of
the forecasted savings to the verifled savings achieved by such program, the magnitude of anticipated
savings, and a trend analysis of how anticipated savings will be realized over the life of the program.

(ii) All energy savings counted toward the applicable benchmark as a result of energy efficiency

improvements implemented by mercantile customers and committed to the electric utility.

(iii) All peak-demand reductions counted toward the applicable benchmark as a result of energy
efficiency improvements, demand response, or demand reduction improvements implemented by

mercantile customers and committed to the electric utility.

(iv) A description of all transmission and distribution infrastructure improvements made by the electric
utility that reduce line losses to the extent the reduction in line losses has been applied to meet the

http://eodes.ohio.gov/oac/4901 `/`3AI-39-05
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applicable benchmarks with a calculation and description of the net impact of such improvements on

losses.

(b) An evaluation, measurement, and verification report that documents the energy savings and peak-
demand reduction values and the cost-effectiveness of each energy efficiency and demand-side
management program reported in the electric utility's portfolio status report. Such report shall include
documentation of any process evaluations and expenditures, measured and verified savings, and cost-
effectiveness of each program. Measurement and verification processes shall confirm that the

measures were actually installed, the installation meets reasonable quality standards, and the
measures are operating correctly and are expected to generate the predicted savings. Upon

commission order, the staff may publish guidelines for program measurement and verification.

(c) A recommendation for whether each program should be continued, modified, or eliminated. The

electric utility may propose alternative programs to replace eliminated programs, taking into account
the overall balance of programming in its program portfolio plan. The electric utility shall describe any

alternate program or program modification by providing at least the information required for proposed
programs in its program portfolio plan pursuant to this chapter. An electric utility may seek written

staff approval to reallocate funds between programs serving the same customer class at any time,
provided that the reallocation supports the goals of its approved program portfolio plan and is limited
to no more than twenty-five per cent of the funds available for programs serving that customer class.

In addition, an electric utility may change its program mix or budget allocations at any time, as long as
it provides notice to all parties in the proceeding in which the program portfolio plan was approved.

(D) Independent program evaluator report. Subsequent to the filing of the electric utility's portfolio

status report, the independent program evaluator will prepare and file a report of the independent
program evaluator's activities and conclusions in monitoring, verifying, and evaluating the energy
savings and peak-demand reductions resulting from the electric utility programs and mercantile

customer activities. The report shall also include the verification and evaluation, through the use of due
-diligence techniques including project inspections, of the electric utility's evaluation, measurement,

and verification report.

(E) An electric utility may satisfy its peak-demand reduction benchmarks through a combination of
energy efficiency and peak-demand response programs implemented by electric utilities and/or

programs implemented on mercantile customer sites where the mercantile program is committed to

the electric utility.

(1) For energy efficiency programs, an electric utility may count the programs' effects resulting in

coincident peak-demand savings.

(2) For demand response programs, an electric utility may count demand reductions towards satisfying
some or all of the peak-demand reduction benchmarks by demonstrating that either the electric utility

has reduced its actual peak demand, or has the capability to reduce its peak reduction
capability is created under either of the following circumstances: (a) A peak-demand
program meets the requirements to be counted as a capacity resource under the tariff of a regional

transmission organization approved by the federal energy regulatory commission.

(b) A peak-demand reduction program equivalent to a regional transmission organization program,

which has been approved by this commission.

http://codes-ohio.gov/oac/4901 %3AI-39-05
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(F) A mercantile customer's energy savings and peak-demand reductions shall be measured by
including the effects of all demand-response programs of the mercantile customer and all mercantile
customer-sited energy efficiency and peak-demand reduction programs. A mercantile customer's -
energy savings and peak-demand reductions shall be presumed to be the effect of a demand response,
energy efficiency, or peak-demand reduction program to the extent they involve the early retirement
of fully functioning equipment, or the installation of new equipment that achieves reductions in energy
use and peak demand that exceed the reductions that would have occurred had the customer used
standard new equipment or practices where practicable. Electric utilities may make an alternative

demonstration that mercantile customer energy savings or peak demand reductions are effects of such

a program.

(G) A mercantile customer may file, either individually or jointly with an electric utility, an application
to commit the customer's demand reduction, demand response, or energy efficiency programs for
integration with the electric utility's demand reduction, demand response, and energy efficiency
programs, pursuant to division (A)(2)(d) of section 4928.66 of the Revised Code. Such application
shall: (1) Address coordination requirements between the electric utility and the mercantile customer
with regard to voluntary reductions in load by the mercantile customer, which are not part of an

electric utility program, including specific communication procedures.

(2) Grant permission to the electric utility and staff to measure and verify energy savings and/or peak-

demand reductions resulting from customer-sited projects and resources.

(3) Identify all consequences of noncompliance by the customer with the terms of the commitment.

(4) Include a copy of the formal declaration or agreement that commits the mercantile customer's
programs for integration, including any requirement that the electric utility will treat the customer's

information as confidential and will not disclose such information except under an app p ate
protective agreement or a protective order issued by the commission pursuant to rule 4901-1-24 of

the Administrative Code.

(5) Include a description of all methodologies, protocols, and practices used or proposed to be used in
measuring and verifying program results, and identify and explain all deviations from any program

measurement and verification guidelines that may be published by the commission.

(H) An electric utility shall not count in meeting any statutory benchmark the adoption of measures
but

that are required to comply with energy performance standards set by law or regulation, includi
not limited to, those embodied in the Energy Independence and Security Act of 2007, or an applicable'

building code.

(I) Benchmarks not reasonably achievable. If an electric utility determines that it is unable to meet a
benchmark due to regulatory, economic, or technological reasons beyond its reasonable control, the

electric utility may file an application to amend its benchmarks. To the extent that forecasted peak
demand and peak prices do not materialize for economic reasons, the electric utility may be granted a
waiver of its benchmark for the difference between actual performance and expected performance of

demand response programs.

(J) Benchmarks not reasonably achievable. If an electric utility determines that it is unable to meet a
benchmark due to regulatory, economic, or technological reasons beyond its reasonable control, the

electric utility may file an application to amend its benchmarks. To the extent that forecasted peak

http://codes.ohio.gov/oac/4901 `/`3AI-39-05
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demand and peak prices do not materialize for economic reasons, the electric utility may be granted a

waiver of its benchmark for the difference between the actual and expected performance of demand
response programs. In any such application, the electric utility shall demonstrate that it has exhausted

all reasonable compliance options.

Effective: 12/10/2009

R.C. 119.032 review dates: 09/30/2013

promulgated Under: 111.15

Statutory Authority: 4901.13, 4905.04, 4905.06, 4928.02, 4928.66

Rule Amplifies: 4928.66
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4901:1-39-07 Recovery mechanism.

(A) With the filing of its proposed program portfolio plan, the electric utility may submit a request for
recovery of an approved rate adjustment mechanism, commencing after approval of the electric
utility's program portfolio plan, of costs due to electric utility peak-demand reduction, demand
response, energy efficiency program costs, appropriate lost distribution revenues, and shared savings.
Any such recovery shall be subject to annual reconciliation after issuance of the commission

verification report issued pursuant to this chapter.

(1) The extent to which the cost of transmission and distribution infrastructure investments that are

found to reduce line losses may be classified as or allocated to energy efficiency or peak-demand

reduction programs, pursuant to division (A)(2)(d) of section 4928.66 of the Revised Code, shall be
limited to the portion of those investments that are attributable to and undertaken primarily for energy

efficiency or demand reduction purposes.

(2) Mercantile customers, who commit their peak-demand reduction, demand response, or energy

efficiency projects for integration with the electric utility's programs as set forth in rule f 90exemption
of the Administrative Code, may individually or jointly with the electric utility, apply r

from such recovery.

(B) Any person may file objections within thirty days of the filing of an electric utility's application for

recovery. If the application appears unjust or unreasonable, the commission may set the matter for

hearing.

Effective: 12/10/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4901.13, 4905.04, 4905.06, 4928.02, 4928.66

Rule Amplifies: 4928.66
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4901:1-39-08 Mercantile customer exemptions.

An application to commit a mercantile customer program for integration filed pursuant to paragraph

(G) of rule 4901:1-39-05 of the Administrative Code, may include a request for an exemption from the
cost recovery mechanism set forth in rule 4901:1-39-07 of the Administrative Code. To be eligible for
such exemption, the mercantile customer must consent to providing an annual report on the energy
savings and electric utility peak-demand reductions achieved in the customer's facilities in the most
recent year. The report shall include the following: (A) A demonstration that energy savings and peak-
demand reductions associated with the mercantile customer's program are the result of investments
that meet the total resource cost test, or that the electric utility's avoided cost exceeds the cost to the

electric utility for the mercantile customer's program.

(B) A statement distinguishing programs implemented before and after January 1, 2009, or in future

reports filed for years subsequent to 2009, before and after the most recent year.

(C) A quantification of the energy savings or peak-demand reductions for programs initiated prior to
2009 in the baseline period, recognizing that programs may have diminishing effects over time as

technology evolves or equipment degrades.

(D) A recognition that the energy saving and demand reduction effects during the electric utility's
baseline period of any mercantile customer-sited energy efficiency or peak-demand reduction

programs that are integrated into an electric utility's programs are excluded from the electric utility's
baselines by increasing its baseline for energy savings and baseline for peak-demand reductions by the

amount of mercantile customer energy savings and demand reductions.

(E) A listing and description of the customer programs implemented, including measures taken,
devices or equipment installed, processes modified, or other actions taken to increase energy efficiency
and reduce peak demand, including specific details such as the number, type, and efficiency levels

both of the installed equipment and the old equipment that is being replaced, if applicable.

(F) An accounting of expenditures made by the mercantile customer for each program and its

component energy savings and electric utility peak-demand reduction attributes.

(G) The timeline showing when each program went into effect, and when the energy savings and peak-

demand reductions occurred.

(H) Any request for an exemption may be combined with any other reasonable arrangement, approved

pursuant to Chapter 4901:1-38 of the Administrative Code, if such reasonable arrangement contains

appropriate measurements and verification of program results.

Effective: 12/10/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4901.13, 4905.04, 4905.06, 4928.02, 4928.66

Rule Amplifies: 4928.66
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