
®RfGl1VqC
IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.
ROBERT MERRILL, Trustee, et al.,

Case No. 2oog-i8o6
Plaintiffs-Appellees,

On Appeal from the
Lake County Court of Appeals
Eleventh Appellate District

STATE OF OHIO, DEPARTMENT Court of Appeals Case Nos.
OF NATURAL RESOURCES, et al., 2oo8-L-oa7, 2oo8-L-oo8

Consolidated
Defendants - Appellants.

REPLY BRIEF (THIRD BRIEF)
OF THE OHIO DEPARTMENT OF NATURAL RESOURCES

AND SEAN LOGAN, DIRECTOR OF NATURAL RESOURCES

Richard Cordray (0038034)
AT'rORNEY GENERAL OF OHIO

Kathleen M. Trafford (0021753)
PORTER WRIGHT MORRIS & ARTHUR LLP

41 South High Street
Columbus, Ohio 43215
614.227.1915 (phone)
614227.2100 (facsimile)
ktrafford@porterwright.com
Special Counselfor Defendants-Appellants,
Ohio Department of Natural Resources and
Sean Logan, Director of Natural Resources

Richard Cordray (0038034)
ATI'ORNEY GENERAL OF OHIO

Benjamin C. Mizer (0083089)
Solicitor General
Stephen P. Carney (oo6346o)
Deputy Solicitor
3o East Broad Street, 17th Floor
Columbus, Ohio 43215
614.466.898o (phone)
614.466.5o87 (facsimile)
benj amin.mizer.ohioattorneygeneral.gov
Counsel for Defendant-Appellant
State of Ohio

James F. Lang (0059668)
Fritz E. Berckmueller (oo81530)
CALFEE, HALTER & GRISWOLD LLP
1400 McDonald Investment Ctr.
8oo Superior Avenue
Cleveland, Ohio 44114-2688
216.622.8671 (phone)
216.241.o8i6 (facsimile)
jlang@calfee.com
fberckmueller@calfee.com

Counselfor Class Plaintiffs-
Appellees

Homer S. Taft (0025112)
20220 Center Ridge Road
Suite 300
P.O. Box 16216
Rocky River, Ohio 44116
216.333•1333 (phone)

Intervening Plaintiff-Appellee-
CrossAppellant, Pro Se

N0v C 02,1013

CLERK OF COURT
SUPREME COURT OF OHIO



Neil S. Kagan
NATIONAL WILDLIFE FEDERATION

Great Lakes Natural Resource Ctr
213 West Liberty Street
Suite 200

Ann Arbor, Michigan 48104
734•887•7io6 (phone)
734.887-7199 (facsimile)

Peter A. Precario (0027o8o)
326 SouthHigh Stieet
Annex, Suite loo
Columbus, Ohio 43215
614.224.7883 (phoine)
614,224•4510 (facsimile)

Counselfor Interuening Defendants-
Appellants National Wildlife Federation
and Ohio Environmental Council

L. Scot Duncan (0075158)
1530 Willow Drive
Sandusky, Ohio 44870

Intervening Plaintiff-Appellee Pro Se
and Counselfor Intervening Plaintiff-
Appellee Darla J. Duncan

2



Reply in Support of Proposition of Law No. 2

THE ARTIFICIAL FILLING IN OF SUBMERGED LANDS OF LAKE ERIE

DOES NOT ALTER THE BOUNDARY OF THE PUBLIC TRUST AND THE

STATE OF OHIO RETAINS TITLE TO SUCH LANDS.

Appellants Ohio Department of Natural Resources and Sean Logan,

Director of Natural Resources (collectively "ODNR") presented this proposition

of law in their opening merit brief because the Court of Appeal's opinion

appeared to erroneously conclude at paragraph 127 that artificially filling in

submerged lands removes the lands from the public trust territory. ODNR

acknowledged that the opinion was not entirely clear and was internally

inconsistent on this point. The issue is of sufficient importance to ODNR's

ability to effectively carry out its statutory duties, however, that ODNR thought it

necessary and appropriate to ask this Court to conclusively clarify this issue and

reaffirm it prior precedents on the effect of artificial fill.

It is now clear from the briefs filed by the appellees that there is no dispute

among the parties as to the effect of artificial fill. The State of Ohio, ODNR and

the plaintiffs-appellees agree that the artificial filling in of land submerged under

the waters of Lake Erie does not remove the land from the public trust territory.

ODNR asks that the Court affirmatively confirm that the parties' understanding

of this point of law is correct, so that the opinion below is never cited for a

contrary or inconsistent rule of law.
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