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ARGUMENT

1. Amicus Pacific Legal Foundation Misapplies the U S Supreme Court's Stop

the Beach Renourishment Decision to this Case.

Amicus, the Pacific Legal Foundation, presented the argument that this court would cause

a Fifth Amendment taking as applied to the states through the Fourteenth Amendment if it were

to maintain the boundary of the public trust in Ohio at the ordinary high water mark. This is a

misapplication of the United States Supreme Court's holding in Stop the Beach Renourishment,

Inc. v. Florida Department of Environmental Protection (2010), 130 S. Ct. 2592. They correctly

identified the Supreme Court's holding that a "judicial redefinition of the background principles

of a state's property law would raise federal constitutional problems." Brief of Amicus-Pacific

Legal Foundation at 5, State ex rel. Merrill v. State of Ohio, No. 2009-1806. However, the

Supreme Court's holding did not establish any new rules quantifying when a taking exists. They

simply clarified that when a court's ruling strips an owner of an established property right, a

judicial taking has occurred just as it would have as a result of similar actions by the executive or

legislative branches of government. Stop the Beach Renourishment, 130 S.Ct. at 2602. Contrary

to Amicus Pacific Legal Foundation's conclusions, in the case before this court the appellants do

not argue for a holding that would result in a taking, as the established property law of the state

of Ohio places the boundary of the public trust property at the ordinary high water mark.

The U.S. Supreme Court acknowledges that generally state law, defines the property

rights within the state's borders. Stop the Beach Renourishment, 130 S.Ct. at 2597. In this case,

it is within the context of the Ohio's property law that the takings analysis must be applied. The

primary question in Stop the Beach Renourishment to determine if there was a taking was

whether or not a court's ruling recharacterized property that had been privately held, as public
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property. If this is found to be the case, then a taking has occurred and the private property

owners must be compensated by the state for the loss of their property rights. Webb's Famous

Pharmacies, Inc. v. Beckwith (1980), 449 U.S. 155, 163-165. In Stop the Beach Renourishment,

the Supreme Court held that since the Florida Supreme Court's holding was within the

established property law of the state, the newly enforced limitations on the private landowner's

property were not violations of the Fifth and Fourteenth Amendments, so no taking had occurred.

Stop the Beach Renourishment, 130 S.Ct. at 2613. Therefore, as long as a court stays within the

current limits of the state's property law and does not deprive a landowner of an established

property right, they will not create a taking that would require compensation by the state.

In the case at bar, the appellants are merely asserting the existence of the public trust up

to the ordinary high water mark, as is well established in the case history. Appellants, the Ohio

Environmental Council and National Wildlife Federation, discuss at length in their first merit

brief the case history and statutory scheme establishing the ordinary high water mark as the

boundary between private upland property and public trust lands in Ohio. First Merit Brief of

Appellants-National Wildlife Federation and Ohio Environmental Council at 6-12, State ex rel.

Merrill v. State of Ohio, No. 2009-1806. The history starts with Sloan v. Biemiller (1878), 34

Ohio St. 492, citing an Illinois Supreme Court case, Seaman v. Smith (Ill. 1860), 24 Ill. 521,

which held that "the ordinary high water mark as indicated by the usual rise of the tide" is the

boundary of the public trust lands. In Sloan, the court further held that the boundary of Lake

Erie is "the line at which the water usually stands when free from disturbing causes" rather than

the lowest or highest points at which the water may stand at any given time. Sloan at syllabus

P4. Appellants proceed with an in-depth explanation of the continued interpretation of the public

trust boundary at the ordinary high water mark by the courts and legislature in Ohio, which for
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brevity's sake will not be repeated here. First Merit Brief of Appellants-NWF and OEC 6-12.

Based on this in-depth analysis compiled by appellants National Wildlife Federation and Ohio

Enviromnental Council, it is clear that the upland owners in this case will not be deprived of any

recognized property right by this Court's reestablishing the boundary of the public trust at the

ordinary'high water mark. By reestablishing the boundary of the public trust as the ordinary high

water mark, this Court would simply be applying well-established state property law; the upland

owners would not be denied a property interest because the interest that they assert has never

existed in Ohio law. 'Therefore, there could not be a judicial taking as described in the ruling of

the U.S. Supreme Court in Stop the Beach Renourishment and the arguments made by Pacific

Legal Foundation on this point are without merit.

II. Amicus Betty Montgomery Misapplies Ohio Revised Code Section 1506.10
and the Submerged Lands Act and Ignores Ohio Case Law to Reach the
Conclusion that the Public Trust Boundary is the "Natural Shoreline."

Amicus Betty Montgomery cites Revised Code Section 1506.10 as support for her

proposition that the state's public trust interest only extends to the waters' edge. However, Ms.

Montgomery misapplies this code section. The portion of the statute that she cites has no

relevance to the question of where the public trust ends. The portion of Revised Code Section

1506.10 that discusses the "natural shoreline" only provides that littoral property owners may

build beyond the natural shoreline (i.e. "landward" of the shoreline) without violating the public

trust:

Any artificial encroachments by public or private littoral owners,

which interfere with the free flow of commerce in navigable

channels, whether in the form of wharves, piers, fills, or otherwise,

beyond the natural shoreline of those waters, not expressly

authorized by the general assembly, acting within its powers, or

pursuant to section 1506.11 of the Revised Code, shall not be
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considered as having prejudiced the rights of the public in such

domain. (Emphasis added).

Moreover, R.C. 1506.10 does not define the precise location of the public trust lands; the

Ohio Supreme has consistently defined this aspect of Ohio property law. As explained by

appellants National Wildlife Federation and Ohio Environmental Council and others, well-

established Ohio case law defines the location of the public trust. See Brief of Appellants NWF

and OEC at 8 ("The [Ohio Supreme Court] regarded [the public trust boundary] as the ordinary

high water mark, drawing on the opinion in Seaman v. Smith" (1860), 24 Ill. 521. Sloan, 34

Ohio. St. at 512-13). First, we point out that Attorney General opinions are at best persuasive

authority and are not binding on this court. General Dynamics Land Sys., Inc. v. Tracy (1998), 83

Ohio St.3d 500. The fact that Ms. Montgomery's erroneous interpretation of R.C. 1506.10 can

be read into an Attorney General Opinion in 1993 and 2000 does not make that opinion

persuasive today, and it should be disregarded by this Court. This Court need only to recognize

and hold its own precedent in Sloan v. Beimiller. In Sloan, this Court held that the ownership

extends only to "the line at which the water usually stands when free from disturbing causes,"

not to the middle of the lake and bay. Sloan v. Biemiller (1878), 34 Ohio St. 492 at paragraph

four of the syllabus, 511-12.

Next, Ms. Montgomery attempts to use the federal Submerged Lands Act, 43 U.S.C.S.

Section 1311(a) (1995) ("SLA") to argue that the natural shoreline constitutes the public trust

boundary. However, the SLA does not provide any persuasive authority for this proposition.

The SLA, while it relinquishes title to lands previously held by the United States, is not relevant

to the question in this case. The SLA only relinquishes those public trust rights held by the

federal government at the time of its enactment. At the time the SLA was originally enacted in
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1953, Sloan was controlling law in the state of Ohio. Sloan held that the ordinary high water

mark is the public trust boundary under Ohio law. Thus, the SLA has no bearing"on the question

before this Court because the state of Ohio already owned title to land up to the ordinary high

water mark.

Ms. Montgomery's brief attempts to use an erroneous interpretation of R.C. 1506.10

fashioned to an erroneous interpretation of the SLA to make an argument that the public trust

boundary is the natural shoreline, not the ordinary high water mark. Her entire brief should be

disregarded by this Court.

CONCLUSION

The case history in Ohio dating back to 1878 in Sloan v. Biemiller shows that the

established property law of state, as summarized by appellants in their merit briefs, has drawn

the boundary of the public trust lands at the ordinary high water mark, not at the natural shore as

argued by amici Pacific Legal Foundation and Betty Montgomery. Maintaining that boundary as

the appellants request would not be considered a judicial taking since no established property

right would be taken from any private landowners. Therefore, a judicial takings analysis is not

relevant in this case. For the foregoing reasons, and those previously argued by these amici and

the appellants in their briefs, amici respectfully request that this court overturn the decision of the

lower court and reestablish the boundary of the public trust lands at the ordinary high water

mark, consistent with well-established state law.
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