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EXPLANATION WHY FURTHER REVIEW IS WARRANTED IN A CASE
INVOLVING A SUBSTANTIAL CONSTITUTIONAL QUESTION, WHICH INVOLVES

A FELONY, AND IN A CASE OF PUBLIC OR GREAT GENERAL INTEREST

Appellant entered a plea of not guilty by reason of insanity and provision was made for an

evaluation. The record is silent as to any further action taken on this plea. It appears that as in the

case of State v. Cihonski, 178 Ohio App. 3d 713, 2008-Ohio-5191 the plea was never withdrawn

and was simply forgotten. As in Cihonski it may have been forgotten due to a change in counsel.

But as in Cihonski reversal is required because the omissions of counsel and the court constitute

stractural error. The Tenth District declined to follow Cihonski. Appellant has submitted a motion

to certify a conflict. Whether or not this is granted, this court should address whether the failure to

address a duly entered plea of not guilty by reason of insanity constitutes structural error on the part

of the trial court and ineffective assistance of counsel on the part of trial counsel.

This case also presents the scenario of a pretrial hearing on a defense motion to suppress

evidence being, in effect, used as a one-on-one showup for prosecution witnesses who had not

previously made an out of court identification. Appellant contends this constitutes prosecutorial

misconduct.

STATEMENT OF THE CASE

Appellant LaRue A. Monford was indicted in Franklin County for murder (R.C. 2903.02),

attempted murder (R.C. 2923.02 and 2903.02), felonious assault (R.C. 2903.11), and carrying a

concealed weapon (R.C. 2923.12). The first three counts carried three-year firearm specifications.

(R.C. 2941.145.) Charges arose from an incident on the afternoon of February 7, 2008 which left

Eugene Brown dead and Alisa Brown (not related) wounded.

Appellant was arraigned on February 20, 2008. A general plea of not guilty was entered

and attorney Myron Shwartz was appointed as counsel. The case was assigned for trial before the

Honorable Stephen L. Mcintosh of the Franklin County Court of Common Pleas. Through Mr.

Shwartz, and by leave of the court, appellant entered a written plea of not guilty by reason of
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insanity on April 24, 2008. Funds were allocated for Dr. Kristen Haskins to evaluate appellant in

relation to this plea.

Because Mr. Shwartz was in failing health, attorney Tracy Younkin was appointed as co-

counsel in August 2008. Appellant's relationship with both attorneys was strained. leading to

complaints to the bar association and the judge. In a letter to the judge dated July 7, 2008, appellant

indicated he had paid Mr. Shwartz $1,000 to represent him in advance of meeting with him before

arraignment. Mr. Shwartz obtained an appointment at the arraignment.

Mr. Shwartz and Mr. Younkin both appeared for a suppression hearing on September 3,

2008. Mr. Shwartz died on December 5, 2008, just before jury trial commenced on December 9th.

Mr. Younkin alone represent appellant at trial. Before jury selection, appellant complained of lack

of contact with counsel during the weeks leading up to trial.

No mention was made of the insanity plea during the trial. On December 17, 2008

appellant was found guilty on all counts. On January 15, 2009 he was sentenced to an aggregate

term of twenty-eight years to life.

An appeal was taken to the Tenth District Court of Appeals, which affirmed. State v.

Monford, Franklin App. No. 09AP-274, 2010-Ohio-4732. Appellant is before this court seeking

further as a matter of right based on the substantial constitutional questions presented. In the

altemative he seeks leave to appeal in a felony case and in a case of public or great general interest.

STATEMENT OF THE FACTS

The D#1 Happy Family Club is a bar at 764 St. Clair Avenue, near the Interstate 71/670

junction. The shooting incident took place inside the bar on the afternoon of Thursday February 7,

2008. According to prosecution witnesses, appellant bought a drink for the homicide victim,

Eugene Brown, left the immediate area of the bar, then returned and shot him in an apparent

argument over the change. He also shot at, and wounded, Alisa Brown, who had been seated at the

bar with Mr. Brown, as she retreated towards a restroom. The Court of Appeals opinion
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summarizes the testimony at ¶2-31. The defense called Dr. Solomon Fulero as an expert witness on

the difficulties associated with eyewitness identification testimony.

ARGUMENT

FIRST PROPOSITION OF LAW: When a plea of not guilty by reason of insanity has been
duly entered, the complete failure to address such plea at trial constitutes structural error.

SECOND PROPOSITION OF LAW: When a plea of not, guilty by reason of insanity has
been duly entered by prior counsel, appears in the court file, and has not been withdrawn,
new counsel renders ineffective assistance of counsel by totally neglecting to address such

plea.

Because these propositions of law are interrelated, they are jointly argued. They paraphrase

the proposed questions to be certified submitted to the Court of Appeals in appellant's motion to

certify, which remained pending as of the date this memorandum was submitted,

As set forth in the statement of the case, a plea of not guilty by reason of insanity was

entered after arraignment, by leave of court as permitted by Criminal Rule 11(H). While an

evaluation was ordered in relation to the plea, there was no request appellant also be evaluated to

determine whether he was competent to stand trial. The two issues are not inevitably linked, and

the entry of a plea of not guilty by reason of insanity does not by itself place the issue of the

defendant's competency to stand trial before the court. State v. Wilcox (1984), 16 Ohio App. 3d

273; State v. Cihonski, 178 Ohio App. 3d 713, 2008-Ohio-5191, ¶13.

Though Dr. Chris Haskins was appointed to interview and evaluate appellant in relation to

his NGRI plea, and funds were allocated for this purpose, no report or cover letter from Dr. Haskins

appears in the record. This may be because competency is a matter for the court to decide in

advance of trial and upon completion of an evaluation. Sanity is a matter for the jury to determine.

State v. Thomas (1982), 70 Ohio St. 2d 79, 80. Thus the examiner might chose not to send a letter

to the court summarizing findings or file a report.

It appears that the not guilty by reason of insanity plea was forgotten during the months after
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it was entered. The written plea was soon buried under numerous subpoenas and other documents

in the court file. It was entered by Attorney Shwartz, who was in failing health and died a few days

before trial commenced. It was filed well before the attorney who ultimately tried the case was

appointed as co-counsel sometime prior to the September hearing on the defense motion to

suppress identification.

The plea was not mentioned during the suppression hearing, attended by both attorneys. It

would have been a logical topic at an October 21, 2008 hearing to address appellant's complaints

about counsel and motions for funds for an expert witness on eyewitness identification and

appointment of new co-counsel, but no mention was made. Nor was disposition of the insanity plea

addressed as trial was getting underway. As noted, by then Attorney Shwartz had died. The

insanity plea was not mentioned during the judge's preliminary instructions to the jury or in opening

statements. The defense rested without withdrawing the plea. Insanity was not mentioned during

closing arguments. The jury was instructed that the plea of not guilty puts in issue the essential

elements of the crime, on the presumption of innocence, and on the state's burden of proof beyond a

reasonable doubt, but no mention of insanity was made. The verdict forms did not provide for

verdicts of not guilty by reason of insanity. Given a final chance to object to the charge as given

neither side mentioned the NGRI plea.

Factually this case corresponds to State v. Cihonski, supra, where the defendant entered a

plea of not guilty by reason of insanity the month after arraignment. He was evaluated for

competency and was found competent to stand trial. With the defendant represented by new

counsel, the case proceeded to trial without mention of the insanity plea. Insanity was not covered

in the instructions to the jury. The defendant was found guilty. On appeal, the second assignment

of error maintained, "The trial court committed plain (error) when it failed to notify the jury that

appellant had entered a not guilty plea by reason of insanity and by failing to give a jury instruction

on a not guilty by reason of insanity plea." The Court of Appeals went fiu-ther and found the

omissions constituted structural error.
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The Third District found that being competent to stand trial did not bar assertion of the

insanity defense. Id., ¶13. The plea may have been forgotten, but was never withdrawn. Id., ¶14.

Though plain error is the usual standard for review when incomplete or inaccurate jury instructions

are at issue, plain error analysis was inappropriate because the omission met the criteria for

structural error:

However, an error may be so egregious that it rises to the level of structural error.
State v. Colon, 118 Ohio St. 3d 26, 2008-Ohio-1624 ("Colon I"), on reconsideration,
State v. Colon, 119 Ohio St. 3d 204, 2008-Ohio-3749 ("Colon II"). Structural errors
are "'constitutional defects that "'defy analysis by "harmless error" standards'
because they 'affect [] the framework within which the trial proceeds, rather than
simply [being] an error in the trial process itself""" Colon I, 2008-Ohio-1624,
quoting State v. Perry, 101 Ohio St. 3d 118, 2004-Ohio-297, ¶, quoting State v.
Fisher, 99 Ohio St. 3d 127, 2003-Ohio-2761, ¶9, quoting Arizona v. Fulminate
(1991), 499 U.S. 279, 309-310. The Supreme Court of Ohio has held this type of
error may be raised for the first time on appeal because "'[s]uch error permeates
"[t]he entire conduct of the trial from beginning to end" so that the trial cannot
''reliably serve its function as a vehicle for determination of guilt or innocence: "'
Id., quoting State v. Perry, 101 Ohio St. 3d 118, 2004-Ohio-297, ¶9, quoting
Arizona, 499 U.S. at 309-310, quoting Rose v. Clark (1986), 478 U.S. 570, 577-

578.

Cihonski at ¶17. At ¶19 the opinion states:

In summary, in order to find structural error, a court must (1) determine that a
constitutional error has occurred, (2) conduct analysis under the presumption that
the error is not structural, and (3) determine that the constitutional error has
permeated the entire trial, rendering it unable to serve its function as a "vehicle" for
determination of the defendant's guilt or innocence. Where a structural error is
present under these factors, the Supreme Court "'mandates a finding of "per se
prejudice.""' (Emphasis sic.) Colon I, 2008-Ohio-1624, at ¶20, quoting Fisher, 99
Ohio St. 3d 127, 2003-Ohio-2761, ¶9.

As examples of structural error the court offered the complete denial of counsel, a biased trial

judge, racial discrimination in grand jury selection, denial of the right to self-representation, denial

of the right to public trial, defective instructions on reasonable doubt, the Colon issue, not allowing

the defendant to make a closing argument, and the trier of fact considering the defendant's silence.

Id., ¶21-22 (providing citations). In the court's estimation, neglect of a not guilty by reason of

insanity plea rose to this level.
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Proceeding to structural error analysis the court cited Article I, Section 10 of the Ohio

Constitution, which guarantees the defendant "a speedy and public trial by an impartial jury of the

county in which the offense is alleged to have been committed." Failure to instruct the jury on the

defense of insanity violated Cihonski's right to trial by jury. Cihonski, ¶22. As to the second and

third steps of analysis:

We are mindful of the strong presumption that errors are not structural; however,
we conclude that the complete lack of mention of Cihonski's NGRI plea permeated
the entire trial. In addition to the court's failure to inform the jury and instruct the
jury on this plea, neither the state nor Cihonski's counsel mentioned the defense of
insanity or alluded to pleas of NGRI. Accordingly, no evidence exists in the record
that the jury even considered Cihonski's defense. In light of this fact, we conclude
that the trial was unable to reliably serve its function. Thus, due to the unique facts
and circumstances before us, we hold that the trial court's failure to notify the jury
that Cihonski entered a plea of NGRI or to instruct the jury on that plea constituted

structural error and warrants reversal.

Id., ¶23. The same conclusion follows in the present case: appellant duly entered a NGRI plea, it

was never withdrawn, and it was not submitted to the jury. The omission constitutes structural

error. Oversight possibly attributable to the change in counsel is no excuse. The court in Cihonski

went on to find new counsel was ineffective because, "An attorney substituting himself in a pending

case has a duty to review previous filings in the case." 178 Ohio App. 3d 713, ¶30.

Though the court in Cihonski premised its structural error analysis on denial of the right to

jury trial, neglect of a NGRI plea may also be analyzed as a broad violation of due process. As with

the list of examples of other structural errors provided in the opinion, due process has not been

afforded when an insanity plea is ignored. Once the plea has been entered, due process requires it

either be formally withdrawn or resolved by the trier of fact. Under either view, appellant is

entitled to reversal of his convictions.
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THIRD PROPOSITION OF LAW: A prosecutor engages in misconduct by utilizing the

hearing on a defendant's motion to suppress identification as a one-on-one showup for
witnesses who had not previously made an out of court identification, and to obtain an initial

in-court identification from those who had.

Four witnesses to the shooting testified at the September 3, 2008 hearing on appellant's

motion to suppress identification. Latayia Cummings and Alisa Brown had previously selected

appellant's photo from a spreads prepared by Detective Glasure. But neither Lenora Edwards or

Frank McKnight had been shown photo spreads. Nonetheless, both Ms. Edwards and Ms. Knight

were called by the prosecutor at the suppression hearing and both were allowed to make an in-court

identifications over defense objection. Neither witness had relevant testimony to offer at the

hearing, but by calling them the prosecutor in effect conducted a one-on-one showup, guaranteeing

a positive in-court identification when the same witnesses testified before the jury. Doing so

constituted prosecutorial misconduct requiring reversal.

One-on-one showups on the street are recognized as inherently suggestive. Neil v. Biggers

(1972), 409 U.S. 188; State v. Gross, 97 Ohio App. 3d 121, 2002-Ohio-5524, ¶24; State v. Broom

(1988), 40 Ohio St. 3d 277, 284, citing Stovall v. Denno (1967), 388 U.S. 293, 302. Circumstances

in the courtroom are at least as suggestive. In United States v. Thoreen (9th Cir. 1981), 653 F. 2d

1332 government witnesses identified a ringer seated next to defense counsel as the suspect while

the defendant was seated elsewhere in the courtroom. (The attorney was found in contempt.) It is

obvious to anyone that the defendant is the person sitting at counsel table with the attomey who is

not the prosecutor.

In addition, at the suppression hearing the prosecutor asked Latayia Cummings, "Do you see

the shooter in court?" before asking for even a basic description. The form of the question was

suggestive in that it indicated to the witness that the gunman was in fact someplace in the

courtroom. Defense counsel's objection that such an identification would be unduly suggestive was

overruled and Ms. Cummings was allowed to make an in-court identification. So was Alisa Brown,

again over objection. Seeking an identification under these circumstances was fiirther misconduct.

The prosecutor actively manipulated the suppression hearing to assure he would obtain

7



positive in-court identifications at trial. Dr. Fulero, the defense expert on identification issues,

testified the questioning process adds post-event information, particularly the use of what have been

identified as suggestive procedures. As with other post-event information, it may become fused

with or alter the memory of the witness through successive overlay and unconscious transference.

Misconduct by the prosecuting attorney is grounds for reversal. State v. Liberatore (1982),

69 Ohio St. 2d 583; Smith v. State (1932), 125 Ohio St. 137; Wagner v. State (1926), 115 Ohio St.

136; State v. Cloud (1960), 112 Ohio App. 208. Though improper arguments and discovery

violations are more often at issue, the effect of the prosecutor's strategy here was no less pernicious.

FOURTH PROPOSITION OF LAW: Unreliable identifications obtained through

improperly suggestive procedures must be suppressed.

On September 3, 2008 the court conducted a hearing on the defense's motion to suppress

identification, which was denied. Appellant submits the court's ruling was in error because the

identification procedure followed was tainted by suggestiveness and the resulting identifications

were unreliable.

Due process bars admission of out-of-court identifications obtained through unnecessarily

suggestive procedures which give rise to the likelihood of misidentification. Neil v. Biggers (1972),

409 U.S. 375; Stovall v.Denno (1967), 388 U.S. 293; Foster v. California (1969), 394 U.S. 440,

442; Coleman v. Alabama (1970) 399 U.S. 1. Reliability is the linchpin in determining the

admissibility of identification testimony. Manson v. Braithwaite (1977), 432 U.S. 98.

According to Manson a two-step analysis is to be undertaken. First it must be determined

whether the police used an impermissively suggestive procedure in obtaining the out of court

identification.

Detective Steven Glasure testified he presented photo arrays to two witnesses. The array

shown to Alisa Brown at the hospital the day after the incident consisted of six color photos printed

on a single sheet of paper. Among the photos, appellant is the only individual depicted against a
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light blue background. Apparently this was a driver's license photo. Only one of the other subjects

appears against a blue background, and that is a deeper blue. Det. Glasure presented a different

array to Latayia Cummings on February 26, 2008. In this spread only appellant appears against a

blue background. The other five subjects are shown against a purplish-gray background.

Dr. Fulero, the defense expert, identified a number of measures research had demonstrated

made identifications from lineups and photo spreads more likely to be correct and less likely to be

incorrect. Many of the best practices he advocated are now embodied in recently enacted Senate

Bill 77. When photos are used, it is advisable to show subjects against uniform backgrounds. This

may readily be achieved through use of Photo Shop and similar programs. As noted, in both arrays

appellant is shown against a different background than the other subjects.

The procedure followed being plainly suggestive, the trial court was required to further

consider whether under the totality of the circumstances the suggestive procedure gave rise to a

substantial likelihood of irreparable misidentification. In both instances it did.

The factors to be weighed against the corrupting effect of the suggestive procedure are as set

forth in Neil v. Biggers, supra, summarized by the court in Manson to include: "...the opportunity of

the witness to view the criminal at the time of the crime, the witness' degree of attention, the

accuracy of his prior description of the criminal, the level or certainty demonstrated at the

confrontation, and the time between the crime and confrontation." 432 U.S. 98, 114.

Ms. Cummings had only a limited opportunity to observe the gunman and her attention was

divided. Appellant was unknown to her prior to the incident. She could not recall how she

described the shooter physically when first questioned at police headquarters several hours after the

incident. She could not recall either the shooter's hair or whether he was wearing a cap. She

remembered nothing about the gun except she saw the barrel.

Alisa Brown did not know appellant and had not seen him previously. Her contact with the

gunman was limited. She said hello to him as she arrived at the bar and he was walking to the back

room. When he bought drinks, she was seated on the opposite side of Eugene Brown. At the time
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of the shooting her degree of attention was limited by her panic, and her focus was the gun, not the

gunman. As to post-event information that might affect her memory, she heard appellant's name

and saw his picture on television. As with Ms. Cummings, balancing the Neil v. Biggers factors

against suggestiveness, her out-of-court identification should have been suppressed.

FIFTH PROPOSITION OF LAW: A reviewing court assessing multiple claims of ineffective
assistance of defense counsel may consider instances of unprofessional conduct both

individually and cumulatively.

Repeated instances of inattentiveness and poor decision making by trial counsel denied

appellant the effective assistance of counsel guaranteed by the Sixth Amendment of the United

States Constitution and Article I, Section 10 of the Ohio Constitution. The familiar standard for

weighing ineffectiveness claims appears in Strickland v. Washin tgon (1984), 466 U.S. 668, at 687.

,..First, the defendant must show that counsel's performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the "counsel" guaranteed by the Sixth Amendment. Second, the
defendant must show that the deficient performance prejudiced the defense. This
requires showing that counsel's errors were so serious as to deprive the defendant of
a fair trial, a trial whose result is reliable. Unless a defendant makes both showings,
it cannot be said that the conviction or death sentence resulted from a breakdown in
the adversary process that renders the result unreliable.

The second proposition of law addresses counsel's omissions with respect to the not guilty by

reason of insanity plea. Further applying Strickland, trial counsel's performance was also deficient

in the following respects.

Counsel's failed to conduct a meaningful voir dire. This may be attributable to the death of

co-counsel a few days before trial commenced. Questionnaires filled out by prospective jurors are

not of record, but examination from the bench and by the prosecutor plainly suggest detailed

inquiry by defense counsel was essential in a number of instances. Yet counsel failed to follow

through. Instead he offered what was essentially a monologue. Inquiry into whether members of

the panel knew counsel or the defendant only briefly interrupted talk about counsel's background
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and the seriousness of the case. He blundered into an inappropriate and counterproductive

anecdote invoking O.J. Simpson, who in the majority view was unjustly acquitted of stabbing to

death his ex wife and the man she was with, and F. Lee Bailey, whom jurors may have known was

disbarred. He then spoke of a wake he had attended and mentioned that deceased co-counsel was

famous for abbreviated voir dire.

Counsel was ineffective for not excusing a juror seated following exercise of defense

peremptory. This individual told the judge he might not be able to sit as a fair and impartial juror

because: "One of my uncles died from a gunshot wound and I witnessed it. So that would be hard

for me to hear the evidence and to sit." The juror agreed with the court's follow up question, "So

you think that listening to testimony regarding a shooting, that you either would not have the ability,

one, to be fair and impartial for the State or for the Defendant, but would be so distracting, I guess,

that you couldn't actually listen to the evidence?"

Other instances of ineffectiveness include counsel's failure to file a notice of alibi. In

opening, counsel said appellant was at home at the time of the shooting, not at the bar, and didn't

learn of the crime until the following day. Defense counsel failed to move for acquittal pursuant to

Criminal Rule 29 at the close of the state's case or at the close of the evidence. Counsel inartfully

argued merger, and failed to point out that R.C. 2941.25 is not satisfied by the imposition of

concurrent sentences.

"The benchmark for judging any claim of ineffectiveness must be whether counsel's conduct

so undermined the functioning of the adversarial process that the trial cannot be relied on as having

produced a just result." Strickland, supra, at 686. Appellant submits the omissions concerning the

NGRI plea and jury selection alone warrant reversal. Certainly reversal is required when their

cumulative effect, is weighed, along with the effect of other unprofessional omissions.
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SIXTH PROPOSITION OF LAW: Convictions not supported by substantial credible

evidence must be reversed.

A conviction based on legally insufficient evidence constitutes a denial of due process.

Tibbs v. Florida (1982), 457 U.S. 31, 45; Jackson v. Virginia (1979), 443 U.S. 307. To complete

review in this case appellant asks the court assess the sufficiency of the evidence.

Appellant's convictions rest on tainted and unreliable identification testimony as addressed

under the third and fourth propositions of law. Still images captured from video surveillance

cameras in the bar resemble some of Andy Warhol's paintings, with figures outlined and the rest of

the image faint or washed out. They are insufficient to establish appellant was the gunman.

There was nothing to corroborate the identification testimony. The gun was not recovered,

though appellant's home address was identified and police searched a vehicle found at that location.

Though the gunman had been in the bar for some time, primarily in the back room, there was no

fingerprint evidence, nor does there appear to have been an effort made to obtain DNA from glasses

he drank from. There were no incriminating statements from the defendant, either directly or

related through third parties. Accounts of eyewitnesses were inconsistent, and two became

distraught and somewhat unresponsive while testifying. Most of the witnesses were drinking, and

circumstances in the bar when the police arrived were described as chaotic.

Applying Ohio standards for appellate review of the sufficiency of the evidence, appellant's

convictions must be reversed. Cf. State v. Thompkins, 78 Ohio St. 3d 380, 1997-Ohio-52, at 386-

387; State v. Jenks (1991), 61 Ohio St. 3d 259; State v. Eley (1978), 56 Ohio St. 2d 169; State v.

Martin (1983) 20 Ohio App. 3d 172, 175.
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CONCLUSION

For the above stated reasons, further review of this cause is warranted.

Respectfully submitted,

Yeura R. Venters 0014879
Franklin County Public Defender

By L
Allen V. A air 0014851
(Counsel of Record)
373 South High Street
12th Floor
Columbus, Ohio 43215
Phone: 614-719-2061
Counsel for Appellant
LaRue A. Monford

PROOF OF SERVICE

I hereby certify that a copy of this Memorandum in Support of Jurisdiction was hand

delivered to the office of the Franklin County Prosecuting Attorney, Counsel for Appellee, 373

South High Street, 13th Floor, Columbus, Ohio 43215, this 10th day of November, 2010.

n

^ ^^
wAllen V. Adair,

Counsel for Appellant,
LaRue A. Monford
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APPEAL from the Franklin County Court of Common Pleas

CONNOR, J.

;¶1) Defendant-appellant, Larue A. Monford ("defendant'), appeals from the

judgment of the Franklin County Court of Common Pteas, entered upon a jury verdict

conviding him of murder, attempted murder, and felonious assauft, all with firearm

specifications, and one count of carrying a concealed weapon. For the reasons that

follow, we affirm thatjudgment.

{12} Defendant's convictions arise from an incident that occurred on the

aftemoon of February 7, 2008, at a bar known as D#1 Happy Family, located on St. Clair
A-2



nua, in Franklin -G

Happy Family to meet Eugene Brown ("Eugene"), a local disc jockey, to pick up concert

tickets. Upon her arrival, Alicia saw defendant. Aithough the two had never previously

met, they exchanged bnef pleasanVies. Ashort while later, Eugene arrived at the bar and

he and Alicia sat next to one another and had a few drinks together. Lenora Edwards

20721 - A3
No. 09AP-274

("Lenora') and Comell Rhodes ("Comell") were also seated at the bar.

{¶3} Shortly before 3:00 p.m., defendant approached the bar and spoke with

Eugene Defendant"put down a$20 bill and bought a round of drinks for his "friends" at

the bar, telling the bartender, Latayia Cummings ("Latayia") to keep the change, which

was about $10 Defendant then walked to the back room of the bar and spoke with

Antoinette Lee ('TonP'j. After conversing for a litUe while, the two of them retumed to the

bar's front room. Defendant then approached the bar and inquired about his money.

Defendant approached Eugene from behind and demanded that Eugene give him his

maiey Eugene was sCill seated next to Alicia. As Eugene tumed to face defendant,

defendant again demanded his money and shot Eugene in the back. As a result of the

gunshot wound, Eugene died at the scene.

{14} After the gunshot was fired, Alicia stood up and started running towards the

bathroom Defendant fired twice at Alicia. Ahcia was struck in the left flank (hip) and the

right buttocks. Defendant then left the bar through the back door, got into his vehide, and

drove away Frank McKnight ("Frank"), who had been acquainted with defendant off and

on for approximately 16 years, witnessed defendant ddving away in a vehide displaying

temporary tags.
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anonymous tip which pointed to defendant as the shooter As a result, defendant's

photograph was released to the local media and was subsequently aired on the local

f¶6j At the scene, police recovered three shell casings. The day after the

shooting, police located a vehide at the address listed on defendant's driver's license

which matched the general description of the vehicle allegedly driven by the shooter and

seen leaving the D#1 HappyFamNy bar. Uke the vehicle leaving the bar, this vehicieaiso

had temporary tags. The vehicle was registered to Connie Senate. Upon reaching

Connie Senate's residence, officers located and arrested defendant.

{¶7} Also on February 8, 2008, the day after the shooting, Columbus Police

Homicide Detective Steven Giasure ("Detective Giasure") went to the hospital and showed

Alicia a photo array containing defendant's driver's license photograph. She positively

identified defendant as the shooter and marked her indials on defendant's photo.

(¶S) Approximatefy two weeks later, Detective Glasure developed a photo array

containing a more reoent photograph of defendant and showed that array to Latayia and

Cornell. Both individuals positively ident'rFied defendant as the shooter.

(19) On February 15, 2008, defendant was indicted by the Franklin County

Grand Jury on one count of murder, one count of attempted murder, and one count of

felonious assauR. All three offenses were indicted with three-year firearm specifications.

Defendant was also indicted on one count of carrying a concealed weapon. At his

arraignment on February 20, 2008, defendaM entered general pleas of not guiKy and

Attomey Myron Shwartz was appointed to represent him. Later, on April 24, 2008, the tnal

2072^o• Q ^274
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ar rJefendantto ^IEy t1y`reasbn of insanii

On that same date, the triat court also appointed Kristen E. Haskins, Psy. D., to interview

and evaluate defendant with respect to said pleas

{¶i0) Because Attorney Shwartz was in ill health, the trial court appointed

Attorney Tracy A. Younkin as co-counsel for defendant in August 2008. A suppression

hearing was held on September 3, 2008, regarding defendant's motion to suppress al(

identification evidence. At the suppression hearing, the State of Ohio ('the State") offered

the testimony of Aiicia, Latayia, Lenora, Frank, and Detective Glasure, as well as the

testimony of security video surveillance technician Ronnie Williams. Defendant did not

offer any witnesses on his behalf.

{l11} During the hearing, Alicia and Latayia both aff'irmed their identification of

defendant as the shooter using the photo arrays previously shown to them after the

shooting. Detective Glesure testified that while presenting the photo arrays, he did not

indicate to either witness which photo she should select, nor indicate whether the suspect

was or was not in the array. In addition, Alicia and Latayia both made in-court

identifications of defendant. While Lenora had not previously made an out-of-court

identification of defendant as the shooter, she identified defendant during the hearing as

the person who shot Eugene. Frank also made an in-court identification, asserting

defendant was the person he saw driving away from the bar and the person whom Lenora

claimed had shot Eugene.

{¶12} Following the hearing, the trial court denied defendanYs motion to suppress

identification, finding the identifications were neitFer unneaessarily suggestive nor

unreliable.
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defendant to address any cwncems he had with his representation, due to a complaint that

he had filed with the bar association. Dudng the hea(ng, defendant indicated that his

issues were mosUy with Attomey Shwartz and his on-going health issues. Defendant

indicated that he had recently spoken with his other attomey, Attomey Younkin, and that

most of the issues had been resolved. The trial court also permitted defendant to address

the issue of bond and in fact, set a new bond. Following the hearing, the court

subsequently authorized funds for defendant to retain an expert on eyewitness

identification. In December 2008, just a few days before trial was scheduled to begin,

Attomey Shwartz passed away, leaving Attomey Younkin to proceed without co-counsel.

{114} Just prior to opening statements, defendant again voiaed concerns about

his attorney, complaining that the expert witness had just been retained approximately one

week prior to trial and that his attomey had not been to see him in the last two weeks.

However, upon the cxwrPs inquiry, defendant indicated that he was ready to proceed to

trial with Attorney Younkin.

{1[15} In his opening statement, defendant's counsel referenced an alibi defense,

claiming defendant was not at the bar at the time of the shooting, but instead, was at

home. Ulbmately, however, defendant did not provide any evidence of an alibi.

Additionally, oounsel for defendant did not reference or put on any evidenoe w(dh respect

to a plea of not guiRy by reason of insanity.

{116} During trial, the State presented the testimony of multiple witnesses,

induding various police witnesses. Most relevant to this appeal is the testimony of Alicia,

Latayia, Comell, Lenora, Frank, and Detective Glasure.

A-6



20721 - A7
No. 09Ap-274

efendant shot Eugene°fron

6

the left hip and the right buttocks She made a positive in-court identification of defendant

as the shooter. On cross-examination, Alicia test"rFied that she heard that the suspects

photograph had been shown on the k=l news but that she did not believe that she saw

his picture on the news until after the incident and she never heard his name on the news.

She also testified that she did not actually see defendant shoot her, since her back was to

him as she was running away.

{118} Latayha testiFied that she had served defendant approx(imately three times in

the hour and one-half prior tc the shooting and that he was only a few feet away from her

when she served him. Latayia again affirmed her identification of defendant made via a

photo array in late February 2008 and also made an in-court identification of defendant as

the shooter. On cxoss-examination, Latayia testified that she saw the barrel of a gun in

defendant's right hand and heard the gunshot, but she did not actually wirtness defendant

shooting Eugene. In addition, Latayla test'fied that she heard defendants name on

television in connection with the shootmg and also saw defendants photograph on

television after he was arrested but before she selected his photograph from the photo

array.

{114} Comell testified that he had known defendant for a few years and had seen

him at other clubs in the past. He testrfled that defendant greeted him that afternoon with

a handshake and a bear hug. He postbveiy identified defendant as the shooter. He also

testified that he witnessed defendant point the gun at Alicia and shoot at her too.

{4120} Lenora testified that she did not know defendant, but that she witnessed

him put a gun in Eugene's back and saw defendant shoot Eugene. She also saw
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back door as if he had not done anything. When she ran outside to the bridge, Lenora

saw defendant give the "peace" sign. She testified that she pointed him out to Frank and

told Frank that he was the shooter.

{¶21} Frank testified that he had known defendant lbr many years and would see

20721 - A8
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him around at various places, sometimes exchanging friendly conversation with him. He

made an in-court identification of defendant as the person he saw driving out of the

parking lot after the shooUng with the 30-days tags and as the person who was identrtied

to him by Lenora as the shooter.

{122} Detective Glasure also testified during trial Detective Glasure testified that

he prepared both photo arrays containing defendant's photo. He testified that Alicia

immediately and wdhout hesitation selected defendant's photo from the array he created

using defendant's drnrer's {icense photo. He later created a second array using a more

recent photograph of defendant, which he showed first to Latayfa and then to Comeil.

Latayia immediately selected defendant as the shooter. When Detective Glasure showed

the photo array to Comeii, he also selected defendant and became very emotional

{1123} Ronnie Williams, a security video surveillance technician who was also a

regular at the D#1 Happy Family bar, testified that he had installed a security camera

system for the bar several years prior to the shooting. He tesUfied regarding the dips and

photos he prepared from the stored images captured by the security camera system.

{1124} Pnor to the State resting its case, the parties stipulated that Eugene died on

February 7, 2006. The cause of death was stipulated as a homicide. An autopsy

performed by William A. Cox, M.D., of the Frankl'in County Coroners Office indicated

A-8
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M25} Defendant presented the testimony of two witnesses: Solomon M. Fulero,

Ph.D., J.D., an expert witness on the challenges associated with memory and eyewitness

identification testimony, and Toni, a patron at D#1 Happy Family bar who had also testified

in the State's case-in-chief.

{126) Dr. Fulero testified regarding the three stages of inemory: (1) putting

information into memory; (2) nataining the information; and (3) retrieving the information.

He testified that various factors can affect the reliability of the information put into one's

memory, such as the witness' exposure time. Obviously, the longer a witness has to view

an event, the more accurate his or her memory is likely to be. However, the acquisition of

memory can be affected by factors such as stress, drugs and alcohol, or the presence of a

weapon, all of which could distract the wtitness or interFere with the ability to acquire

information.

(rqZ7) According to Dr. Fulero's testimony, most memory is lost in the first eight

hours after the event. Add'itionaliy, post-event information, such as viewing a suspect's

photograph on television, can alter a witness' memory, since there is a risk that the photo

will become familiar to the witness, and the vritness may associate that familiarity with the

individual involved in the crime, thereby resufting in the television photo becoming the

basis for a subsequent ident'fiication. This is known as unconscious transference.

{128} Dr. Fulero compared memoty to a word processing document on a

oomputer in which new changes to the document are incorporated into the original draft.

Similarly, he testified that information acquired after an event can be incorporated into a
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being aware of the aReration to the original memory.

{129} Several recommended procedures were offered by Dr. Fulero to make a

photo array identification niore reiiabie. These induded: (1) using the double blind method

when pnesentng photo arrays; (2) using a sequential presentation of photos as opposed to

a simultaneous presentation or "six padc" method; (3) constructing the lineup to avoid bias

or suggestiv'ity, such as by using uniform badcgrounds so that no one picture stands out

and by matching the filler photos to the descdption of the suspect, rather than the photo of

the suspect; and (4) deciining to provide any post-identification feedback to the witness

because d can distort the wdness' confidence level

{130} Furthermore, Dr. Fulero testified research has demonstrated there is no

correiabon between a witness' confidence in his or her identification and the actual

accuracy of that identification.

"31} DefendanYs last witness was Toni Lee During the State's case, Toni had

testiFied that she had met defendant on a couple of oocasions prior to the shooting that

occumed on February 7, 2008. On the day of the shooting, she had a conversation with

deferidant regarding the disrespectful attitude displayed by today's youth. Shortly

thereafter, as she was getting ready to leave the bar, she saw defendant pull a gun out of

his pocket and shoot Eugene. She also witnessed Alicia jump up and run before getting

shot When she was re-celled during defendanfs case-in-chief, Toni acknowledged that

on the night of the shooting, she told police the shooter was approAmateiy 5'6".

Defendant is significantiy taller than 5'6".
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attempted murder, and felonious assauft, and further fbund him guilty of the three-year

firearm specifications Additionally, the jury also found defendant guilty of one count of

carrying a concealed weapon.

{4133} A sentencing hearing was held on January 15, 2009. The trial court

imposed an aggregate sentence of 28 years to life in prison. Specifically, defendant

n:ceived 15 years to life on the murder, 10 years on the attempted murder, 8 years on the

felonious assau@, and 12 months on the carrying concealed weapon offense. The

attempted murder, felonious assault, and carrying concealed weapon offenses were run

concurrently to one another, but consecufrvely to the murder. Plus, an additionai three

years was imposed for the firearm specification.

t¶34} Defendant has filed a timely appeal, asserting the following eight

assignments of error for our review:

First Assignment of Error: The triai court erroneously
overruied defendant's pretrial motion to suppre.ss
identification.

Second Assignment of Error: The prosecutor engaged in
misconduct by utilizing the hearing on appeliant's motion to
suppress identification as a one-on-one showup for witnesses
who had not previously made an out-0f-court identification,
and to obtain an initial in-court identfication from those who
had.

Third Assignment of Error. Counsers failure to undertake
meaningful inquiry during voir dire, and faiiure to excuse a
plainly objectionable juror, denied appellant his Sixth
Amendment and Artlcle I. Secfion 10 right to the effective
assistance oP counsel.

Fourth Assignment of Error. Failure to address appellant's
plea of not guity by reason of insanity, or to instruct the jury
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Fifth Assignment of Error• Appellant's convicdons were not
supported by legally sufficient evidence identifying him as the
person responsible for the shootings at issue.

Sixth Assignment of Error. Attempted murder, as charged in
[count] two of the indictment, and felonious assauk, as
charged in count three, are allied offenses of similar import
committed with a single animus. The court erred by imposing
concurrent sentences for the two offenses when k should
have directed the prosecutor to elect on which offense
convidion would be entered and sentence pronounced
Furthermore, irnposkion of consecutive sentences violated the
constitutionai ban against double jeopardy.

Seventh Assignment of Error: The cumulative effect of trial
counsel's unprofessional omissions denied appellant his Sixth
Amendment and Article I. Section 10 tight to the eifective
assistance of counsel.

11

Eighth Assignment of Error Appellant's convictions were
against the manifest weight of the evidence.

{135} Because some of defendant's assignments of error present interrelated

issues, we will address some assignments of error together. For further ease of

discussion, we will also address some assignments of error out-of-order. We begin our

analysis by discussing defendant's first and second assignments of error together.

(136) In his first assignment of error, defendant argues the trial court erred in

overniling his motion to suppress identification, asserGng the pre-trial identification was

impennissibly suggestive and the resuking identifioations were unreliable, based upon the

method of presenting the photo array. In his second assignment of error, defendant

submits the prosecutor committed misconduct, claiming the prosecutor used the motion

hearing to conduct an improper and suggestive one-on-one showup for those witnesses

who had not previously made an out-of-court identification via photo array (l..enora and
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ial in-court- identifieWonIr#ft;**8* who i1ad,

previously made identificafions via photo array (Alicia and Latayia).

(137} Appellate review of a motion to suppress presents a mixed question of law

and fact. When considering a mo6on to suppress, the trial court assumesthe role of trier

of fact, and therefore is in the best position to resolve factual questions and evaluate the

cnedibiiity oi witnesses. State v. Bumside, 100 Ohio St.3d 152, 2003-Ohio-5372, ¶8. As

a resuR, an appellate court must aa:ept the trial court's findings of fact if they are

supported by oompetent, credible evidence. Id. Then, the appeilate court must

independently determine whether the facts satisfy the applicable legal standard, pursuant

to a de novo review and wdhout giving deference to the conclusion of the trial court. Id.

(138) Prior to suppressing identiflcation testimony, a trial court must engage in a

two-step analysis First, there must be a determination that the idenfifmtion procedure

was so impermissibly suggestive as to give rise to a substantial likelihood of

misidentification. Ne+l v. BFggers (1972), 409 U.S. 188, 93 S.Ct 375. Second, it must be

determined that the identificafion itself was unreliable under the totatity of the

circumstances. Id. See also State v. Sheds, 2d Dist. No. 18599, 2002-Ohio-939.

{4139} In Biggers, the court listed the fnie factors that must be considered when

evaluating reliability under the total'ity of the circumstances test. (1) the witness'

opportunity to view the offender at the time of the crime; (2) the witness' degree of

attention at the time of the crime; (3) the accuracy of the witness' prior description of the

offender, (4) the witness' level of certainty when identifying the suspect at the

confrontaCion; and (5) the length of time that has elapsed between the crime and the

confrontation Id. at 199-200.
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unnecessarily suggestive and unreliable under the totalily of the circumstances. State v.

BroomtPeld (Oct 31, 1996), 10th Dist. No 96APA04-481. "[R]eliabil'dy is the Iinchpin in

detennining the admissibility of identification testimony." Manson v. Brathwafte (1977),

432 U S 98, 114, 97 S Ct. 2243, 2253. Therefore, even if the identification procedure

was suggestive, the subsequent identification is still admissible as long as d is reliable

Id ; State v. Moody (1978), 55 Ohio St.2d 64, 67. "Where a witness has been confronted

by a suspect before trial, that witness' identification ofthe suspect will be suppressed if

the confrontation procedure was unnecessarily suggestive of the suspect's guilt and the

identffication was unreliable under the totality of the circumstances." State v. Bro►vn

(1988), 38 Ohio St.3d 305, 310, citing Manson.

{¶41) It is the defendant's burden to prove that the prooedures utillzed were both

suggestive and unnecessary and that the testimony was or wiR be unreliable based upon

the totality of the circumstances test State v. Taylor, 3d Dist. No. 1-03-20, 2003-Ohio-

7115; State v Green (1996), 117 Ohio App 3d 644 If the defendant fails to meet the first

part of his burden, the court need not consider the totality of the circumstances test.

Green at 653. See also State v. Brown (Aug. 17, 1994), 1st Dist. No. C-930217; State v

Dunham (May 25, 1983), 1st Dist. No. C-820391; Reese v. Futco►ner (C A.3, 1991), 946

F 2d 247

{142) Defendant argues the identifications are unnecessarily suggestive and

unreliable for several reasons: (1) the background in defendant's photo is a different oolor

than the background used in the filler photos; (2) the filler photos were selected based

upon charactedstics displayed in defendants photo, rather than upon a description of the
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"six-pack" photo array, rather than sequential presentation of photos, and (5) exposure of

the witnesses to post-event iiformation, such as the media.

{¶43) Defendant further argues the out-of-court ttient'fica8ons made by Alicia and

Latayia should have been suppressed because their memories and their degree of

attention were affected by the presence of a weapon, which in turn caused them to be

unable to recall many of the specifics of the event, thereby maidng their identificatrons

unreliable.

{¶44) However, to consider these specific challenges, we would have to consider

evidenoe outside of that presented during the suppression hearing, since defendanYs

arguments rely upon the testimony of his expert witness, who testified at the trial, but not

during the suppression headng. This would require us to rely upon evidence that was not

avaitable to the trial couR at the time it made its ruling.

{145} This court has previously held that in reviewing a trial court's ruling on a

motion to suppress, an appellate court may only consider evidence that was presented

during the suppression hearing, and may not consider evidence presented at triat. In

State v. Mease (Mar. 14, 1996), 10th Dist. No. 95APA05-614, we stated that "[o]rdinanly,

this court will confine itselF to a review of the evidence presented at the suppression

hearing when reviewing a tnal courrs ruling on a motion to suppress." Furthermore, in

State v. Curry (Aug. 29, 2000), 10th Dist. No. 99AP-1319, despite the prosecution's

assertion that we could consider the trial testimony to determine whether the motion to

suppress should have been granted, we determined we were amfined to a review of the
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motion to suppress.

20721 - A16

{1q46} Although some federal courts, including the Sixth Circuit, have considered

evidence that was submitted during trial; numerous Ohio appellate courts have, like us,

based their review only upon evidence presented at the suppression hearing. See State v.

UVright, 7th Dist. No. 03 MA 112, 2004Ohio-6802; State v. Weese, 9th Dist. No 20769,

2002-Ohio-3750; State v. Tapke, 1st Dist. No. C-060494, 2007-Ohio-5124; State v.

Vannoy, 2d Dist. No. 2009 CA 46, 2010-Ohio-2845. See also State v. Kinley, 72 Ohio

St.3d 491, 1995-Ohio-279, fn.1 (noting that the trial court denied the motion to suppress

based upon evidence presented at the suppression hearing, rather than evidence

presented at trial, the court found the trnal testimony had no bearing on the issue of

whether the tnal court abused its discretion in denying the motion to suppress).

(1q47) Even if we were to consider Dr. Fulero's trial tesUmony in reviewing the

propriety of the court's pre-trial ruling, it is our detemiination that the trial court did not err

in refusing to exclude the identifiication because the photo arrays and the procedures used

in generating and showing those arrays were not impermissibly suggestive.

{148} First, 'la] photo array is not unfairly suggestive due solely to d'dferent

backgrounds." State V. Parrish, 2d Dist No. 21091, 2006-Ohio-2677, ¶36, ciUng State v.

Nelson, 8th Dist. No 81558, 2003-Ohio-3219; See also State v. Wansn (Oct. 9, 1986),

10th Dist. No. 86AP-127, citing State v. Dorsey (Dec. 1, 1983), 10th Dist. No. 83AP-273

(photo array is not unduly suggestive where a defendant's photo was the only one with a

oertain color background); State v. Browner, 4th Dist. No. 99CA2888, 2001-Ohio-2518.
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men who displayed features simdar to those of the suspect, rather than by using filler

photos of inen who matched the suspecYs description, does not make the procedure

impertnissibly suggestive A photo array which is "'creatsd by police prior to the victim

giving a descnption of the suspect, is not unreasonably suggestive, as long as the

array contains individuals with features similar to the suspect."' State v. Hickman, 5th Dist.

No. 09-CA-15, 2009-Ohio-4911, ¶10, quoting State v. Jones, 8th Dist. No. 85025, 2005-

Ohio-2620, ¶15; State v. MoCroskey, 5th Dist. No. 2007CA00089, 2008-Ohio-2534, ¶29.

f150) Here, the record indicates that police initially had only a general description

of the suspect and the suspects vehicle. Soon thereafter, an unidentified tipster provided

police with the name of the shooter. As a result, defendanYs drivers license photo was

placed into an array and he was pos'itively identified by Alicia the day after the shooUng. A

second array, using a more recent photo, was later shown to two additional +natnesses.

The photos in both arrays are similar in nature to one another. Both contain photos of

men of the same race with similar skin tone who appear to be in their 30's or 40's with a

mustache and a bald or shaved head. We see nothing suggesUve here. Furthermore, as

was recently noted by the Fifth District, a photo array is generally based upon identfication

of a specific person or upon a specific physical deseription. State v. Patterson, 5th Dist.

No. 2009CA00142, 2010-Ohio-2988, ¶63.

[1[51} Third, failure to present the photo array using the double blind and

sequential methods does not make the identfication procedure unduly suggestive. When

a police agency uses the double blind method, a photo array is shown by a neutral officer

without knowledge of who the targeted suspect is so that the officer cannot
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select. The sequential presentation method uses single photos of the suspect and other

individuals, rather than the traditlonal "six-pack" array.

{952} Here, the double blind method was not used, as the photo array was shown

by Detective Glasure, who had knowledge of the targeted suspect. However, there is no

evidence in the record to suggest that Detective Glasure influenced the witnesses in any

way or indicated, intentionally or unintentronally, which photo they should select. There is

absolutely no evidence that Detective Glasure said or did anything which would have

suggested that the witnesses should choose defendant from the photo arrays.

Additfonally, Detective Glasure infonned the wdnesses they should not feel obligated to

pick anyone out of the array.

{1[53) Furthermore, at least one other state court has found that failure to use the

double blind and sequential methods is not automatically unnecessarily suggestive "To

the extent that the trial courYs decision implies that the simultaneous display of

photographs in an array by a police offioer with specffic knowledge of the case is per se

unnecessarily suggestive, it is incorrect." State v. Marquez (2009), 291 Conn. 122, 139.

"Due process does not require the suppression of a photographic identification that is not

the product of a double-btind, sequential procedure." State v. Smith, 107 Conn.App. 666,

674, citing State v. Nunez, 93 ConnApp. 818, 828-32, cert. denied, 278 Conn. 914, cert.

denied, 549 U S 906, 127 S.Ct 236.

{154} Additionally, in United States v. Lawrenae (C.A.3, 2003), 349 F.3d 109,115,

the Third Circuit opined that the sequential presentation method also had pitfalls. The

Lawrence court found that showing all of the photographs at once using the "six pack"
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separately, an issue would likely arise as to the defendant's order in the sequential array.

If his photo was first, a defendant might argue that showing his photo first was unfair.

Similarly, a defendant might also argue that it is unfair to show his photo last, after the

witness has been unable to identify arryone else before him.

(155} Fourth, witness exposure to photographs of the suspect shown on

television pnor to identification does not require suppression of the identificabon.

Defendant argues that because Latayia made her identiflcation after she saw defendanYs

photo on television, her identification should be suppressed. However, in State v. Ware,

10th Dist. No. OOAP-43, 20040hio-8984, we determined that if nar state action was

involved in any pre-trial exposure to a television newscast showing the defendanYs

picture, any alleged suggestiveness goes to the weight and credibilih/ of the witness'

testimony, rather than to admissibilily. Additionally, in State v. Ward (Feb. 22, 2001), 10th

Dist. No. OOAP-241, we held that if the police did not manipulate the media, exposure to

media reports was not a sufficient ground upon which to suppress identffication.

1956} Based upon this discussion, we find the trial oourt's decision refusirig to

suppress the identifications was not improper, as there is nothing about the identification

procedure that was suggestive As a resuB, it is unnecossary for us to discuss whether

the identrfications were unreliable under the totality of the circumstances test Accordingly,

we overrule defendant's first assignment of error.

{157} In his second assignment of error, defendant again argues the identification

of defendant was improper and suggestive, this time in the context of the suppression

hearing. First, defendant contends that because neither Lenora nor Frank had previously
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identrt7a^^^r^. ,Moto4array; their in-court identification;
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on-one show up, which is inherently suggest'nre, thereby guaranteeing a positive in-court

identification at the trial and tainting the reliabildy of their trial identitiCations. Second,

defendant asserts the in-court identifications made by Latayia and Alicia vrere also

suggestive, in that the prosecution's line of questioning suggested that the shooter was

somewhere in the courtnwm. Defendant submits the entire pnoaess was suggestive,

since ft is obvious that the suspect is the person seated at the table next to defense

counsel, and then+fore it oonstduted prosecutorial misconduct. We disagree.

(4158) As previously stated above, when determining whether an identification is

admissible, a two-step process is used. The first step is to detennine whether ihe

identification procedure was imperrnissibly suggestive. Neil, supra. The second step is to

determine whether the iderrtitication was unreliable under the totality of the circumstances.

Id. An in-oourt identif'ication typically occurs under cin:umstances which suggest the

identUty of the defendant. State v. Johnson, 163 Ohio App.3d 132, 2005-Ohia4243, ¶55.

As a result, the admissibility of such an identification is subject to the "totality of the

circumstances" analysis. See United States v. HiH (C.A.6, 1992), 967 F.2d 226, cert.

denied, 506 U.S. 964, 113 S.Ct. 438. Therefore, iF the identirication procedures were

irnpennissibly suggestive, the court must then determine whether the testimony and

identiFcation were nevertheless reliable under the totality of the circumstances. If the

totality of the circumstances demonstrates that the identification was otherwise n;liabte,

the identification is admissible and there is no due process violation. Id. at 230.

{¶54} In Johnson, we addressed the issue of whether a pre-trial, in-court

idenfffication is unreliable and taints a later identification during trial. In that case, a
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the suspect from a photo ai
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identfication of the suspect durmg a juvenile bindover proceeding. The juvenile was

bound over to common pleas court, where the trial court suppressed the identification

The prosecution appealed and wereversed the trial court on the identification issue,

finding the identiFication was sufficiently reliable to permit iFs admission into evidence

{160} In Johnson, we cited several factors which contributed to our determination

that the kientificafion was not urtteliable. We found the following: there were no

suggestlve out-0f-court procedures which could have invalidated the in-court identifieation;

the wdness made her identification in court and under oath and was subject to cross-

examination; the witness testified she observed the suspect for over a minute and dudng

much of that time, she was standing within a few feet of him and stanng at his eyes; the

witness was confident in her identifxation and the testimony of other witnesses revealed

her certainty in her identification. Furthermore, we determined that the witness'

understanding of the court process and proceeding did not render her identification

unreliable

{161} Similarly, in the instant case, all four witnesses made their identifioations

under oath and were subject to cross-examination, at which time defendant could have

easily raised the issue of the prosecutor's alleged implication that the shooter was indeed

in the courtroom. However, he did not. Additionally, all of the witnesses expressed

confidence in their ident'fications. Furthermore, the fact that the witnesses probably

understood that the defendant would likely be present in the courtroom during the

proceeding does not render the identifications unreliable.
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four witnesses were reliable.

21

{163} Reganiing Alicia and Latayia, both women had a significant opportunity to

observe defendant at ciose range durmg the lime they were all at the bar. Latayia was

within a few feet of him when she served him drinks on more than one occasion and was

ony feet away when the confrontation occurred. Aticia greeted him upon her initial arrivai

and was also only a few feet away when the confrontation occurred. Their attention was

obviousty directed to defendant during his confrontation with Eugene. In addition, the bar

was wei4-fit on the aftemoon of the shooting. While it appears that neither woman

provided much of a description of the suspect, and while the in-court identlflcation

admittediy occurred approximately one and one-half years after the event, both women

were very certain in their identitications and both had previousy identified him from a

photo array wkhin a few weeks of the shooting. Furthermore, their identifications were

corroborated by additionai w(itnesses.

{164} As for Lenora and Frank, Lenora was seated at the bar only a few seats

away when the confrontation occurred. She saw defendant with a gun, which immediately

drew her attention to him. Lenora witnessed defendant shoot Eugene and Aiicia and later

drive away. She did not hesitate in identifying him Although she did see his photo on

tefevision, such exposure affects the weight of her ident'fiication, not the admissibifity of her

identification. Frank, on the other hand, had no media exposure and had known

defendant for some time. He viewed defendant outside in broad dayfighL He testified that

he watched defendant get into his truck, exit the parking lot, and ddve down St. Clair with

his arms raised in the air, staring back at Frank. He too seemed confident in his
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{165} Based upon the foregoing, we find the identfications made at the

suppression hearing were not unreliable and did not cause the witnesses' identitications at

trial to be inadmissible. These ident'fications did not affect the faimess of defendanYs trial

and defendant has not demonstrated how they constitute prosecutorial misconduct. We

further find it to be significant that, aNhough defense counsel objected to the suppression

hearing identifications, he did not object when the witnesses subsequently identfied

defendant at trial Furthermore, two additional witnesses, Coniell and Toni, later identified

defendant for the first Ume at trial and defendant has not challenged theiridentifications.

{¶66} Accordingly, we overrule defendant's seoond assignment of error.

{167} In his fourth assignment of error, defendant submits that his counsel's

failure to address his plea of not guilty by reason of insanily or to request a jury instruction

on said affirmative defense constituted a denial of his due process rights. Defendant

speculates that his plea of not guiRy by reason of insanity ("NGRI"} was "forgotten" in the

months after it was entered and as a resutt, it was never withdrawn. Defendant, relying on

State v. Cihonsla, 178 Ohio App.3d 713, 2008-Ohio-5191, argues that this failure to

withdraw the plea or to address the issue constitutes structural error.

(168) The State disputes defendant's inference that once an NGRI plea has been

filed, the trial court must instruct the jury on NGRI, whether or not any evidence has been

presented relating to the NGRI plea and whether or not such an instruction was requested.

The State further disputes defendant's implication that due process requires that an NGRI
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iIba; once entered, rnust either tie.pyis ^t^ielCse°or formally vinthdrawn; even-` ^`

there is no evidence In the record to support such a defense.

(4[64} The definition for the legal insanity standard is set forth in R.C.

2901.01(A)(14). A person is "not guilty by reason of insanity" if the person proves that at

the time of the commission of the offense, he did noYknow, as a result of a severe mental

disease or defect, the wrongfulness of his acts. Notably, the standard for competency is

d'ifferent, in that it relates to the defendant's present mental cendition and his ability to

understand the nature of the proceedings against him and to assist his counsel in his

defense. See R.C 2945.37

(970) NGRI is an affirmative defense which must be proven by the defendant by a

preponderance of the evidence. State v. Jennings, 10th Dist. No. 05AP-1051, 2006-Ohio-

3704, ¶10; State v. Taylor, 98 Ohio St.3d 27, 2002-Ohio-7017, ¶64; R.C. 2901.05(A).

With an insanity defense, the defendant must persuade the trier of fact that, at the time of

the commission of the offense, he did not know the wrongfulness of his acts, as a resuft of

a severe mental disease or defect. Jennings at ¶10. The proper standard for determining

whether a defendant has sucx:essfully demonstrated this defense and thus is entitled to an

NGRI instruction is whether he has " 'introduced sufficient evidence, which, if believed,

would raise a question in the minds of reasonable men conceming the existence of such

issue.'" State v. Thomas, 10th Dist. No. 06AP-675, 2007-Ohio-1171, ¶11, quoting State

v. Tantarelli (May 23, 1995), 10th Dist. No 94APA11-16i8, quoting State v. Melchior

(1978), 56 Ohio St.2d 15, 20-21. A trial court does not err in refusing to include an

instruction to the jury on the defense of insanity where the evidence presented does not

warrant such an instruction. State v. Dunn (June 28, 1996), 3d Dist. No. 1-95-74.
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frj Cihonski, the Thini Distri(*46dik tTMe?[aD'r"where the trial courf;,-

failed to notify the jury of the defendant's NGRI plea and failed to give an NGRI instruction,

thereby violating his right to a tnal by jury and thus warranting reversal of the conviction.

Defendant asserts the present case is factuaily similar to Cihonski and that structural error

occurred hens too However, we disagree, as we find this case to be distinguishable from

Cit►onski

{172) In Cihonski, the defendant admitted to the conduct with which he was

charged, but claimed his actions were not voluntary and instead were the product of a

"reflex action." Cihonski also testified that he had recently left a psychiatric hospital a few

days prior to the incident.

{973} Based upon this testimony, the Cihonski court seemed to conclude that

Cihonski was advancing a defense of legal insanity, that it was his wish to advance such a

defense, and that by failing to comply with the wishes of his client by failing to notify the

jury of the NGRI plea or to request an NGRI instruction, structural error occurred, since the

dght of the accused to choose the plea to be entered is a substantial right. See generally

State v. Tenace (1997), 121 Ohio App.3d 702. The Third District went on to find that "no

evidence exists in the record that the jury even considered Cihonski's defense." Cihonski

at 1123.

{974) The instant case is dissimilar to Cihonski in that defendant never presented

an NGRI defense. In the instant case, defendant did not present one shred of evidence to

demonstrate, or even suggest, that he did not know the wrongfulness of his acts, nor did

he ever indicate that he wished to present an NGRI defense. Similarly, he did not request

an NGRI jury instruofion. Instead, throughout the entire trial proceedings, his theory of the
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committed the shooting as a resuft of a severe mental disease or defect, but that he was

simply not the shooter and that the witnesses had go8en it wrong. An NGRI defense was

uttedy inconsistent with the misidentification theory that was presented at trial and nothing

in the record indicates that he ever even attempted to present an NGRI defense or that he

wished to present such a defense. In fact, the record supports the belief defendant was

completely on board with the misidentification defense.

{¶79} For example, within a few weeks of Dr. Haskins' alleged preparation of

defendants psychological evaluation report,' counsel for defendant filed a motion to

suppress ident'fication on July 23, 2008. Notably, in a letter dated July 7, 2008 and

postrnarked July 11, 2008, defendant had informed the judge, "[f)rom the beginning I've

repeatedly proclaimed my innocence and requested to see the tampered video tape and

all other alfeged evidence." (R. 94.) Additionally, at an October 21, 2008 hearing at

which defendant addressed his concems regarding his representation, defendant

indicaWd he had recently resolved most of his issues and never indicated any difBcu@ies

with counsel regarding a desire to pursue an NGRI defense. Furthermore, the court

subsequently authofmed funds for defendant to n3tain an expert on eyewiUtess

identification.

(¶76) Based upon this analysis, we tirxi Cihonski to be inapposite to the case at

bar and as a result, GthonskPs structural error analysis is not appticable here. In addition,

defendant was not denied his right to due process or a trial by jury, in that the evidence

' Whde the record does not contain the actual report itseif, it does oontain an invoioe from Dr Haskins
reflecting that she examined defendant on May 9 and June 2, 2008, and prepared a report on June 16.

2008
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cleaiy;d^ ictf an NGRI defense and na such:"itis

warranted. Accordingly, we overrule defendant's fourth assignment of error.

{177) In his third and seventh assignments of error, defendant alleges that he was

denied the right to the effective assistance of counsel. Specifically, in his thlyd assignment

of error, defendant submits that his counsel failed to conduct a meaningful inquiry during

voir dire and tailed to excuse a ciearly objectionable juror. 1n his seventh assignment of

error, defendant contends the cumulative effect of his counsel's unprofessional errors and

omissions constituted ineffective assistance of counsel The cumulative errors asserted

are: (1) counsel failed to address the NGRI plea filed by previous counsel2; (2) counsel

failed to file a natice of alibi; (3) counsel faded to move for a Crim.R. 29 acqu'Ittal at the

close of the State's case and/or at the close of evidence; and (4) counsel made an

"inartful" argument regarding defendants proposed merger of the attempted murder and

felonious assauk offenses for sentencing purposes.

{¶78) In Ohio, a properly licensed attomey is presumed competent Vaughn v.

Maxwell (1965), 2 Ohio St.2d 299, 301. Therefore, the burden of showing ineffective

asslstance of counsel is on the party asserting it State v. Smith (1985). 17 Ohio St.3d

98, 100. Trial counsel is entitled to a strong presumption that all decisions fall within the

wide range of reasonable professional assistance. State v. SaHle (1998), 81 Ohio St 3d

673, 675. Additionally, in fairly assessing counsel's performance, there is a strong

presumption that counsel's conduct falls within the wide range of reasonable professional

assistanoe State v. Conway, 109 Ohio St.3d 412, 2006-Ohio-2815, ¶101.

2 See analysis regarding defendaeYs fourth assgnment of error immediately preceding this diseussion
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assistance of counsel. Id. A review(ing court must be "highly defen:ntial to counsel's

performance and will not second-guess trial strategy decisions." State v. Tibbetts, 92

Ohio St 3d 146, 166-67, 2001-Ohio-132. Strategic choices made after substantial

investigation 'tivill seldom if ever' be found wanting. Shickland at 681, 104 S. Ct. at 2061.

"Because advocacy is an art and not a science, and because the adversary system

requires deference to counsel's informed decisions, strategic choices must be respected

in these circumstances if they are based on professional judgment." Id.

{¶8Q} "[Tjhe bendtimark for judging any claim of ineffectiveness must be whether

counsel's conduct so undermined the proper functioning of the adversadal process that

the trial court cannot be relied on as having produced a just result." Id. at 686, 104 S.Ct.

at 2064. In order to succeed on a daim of Ineffective assistance of counsel, appellant

must satisfy a two-prong test. First, he must demonstrate that his trial counsel's

perFonnance was def'icient Id. at 687, 104 S.Ct at 2064. This requires a showing that

his counsel committed errors which were "so serious that counsel was not functioning as

the 'counsel' guaranteed by the Sixth Amendment." Id. If he can show deficient

performance, he must next demonstrate that he was prejudiced by the deficient

performance. Id. To show prejudice, he must establish there is a reasonable probability

that, but for his counsel's unprofessional errors, the resuit of the tnal would have been

different A reasonable probability is one sufficient to erode confidence in the outcome.

Id. at 694, 104 S.Ct. at 2068.

{il81} Defendant asserts that his counsel "told dubious anecdotes" during voir

dire, rather than oonducting a searching inquiry dudng this very serious case. He
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subsequently disbarred attorney, F. Lee Bailey, using one of his anecdoties. As a result,

he submits that counsel's performance was det'icient. We disagree.

{¶82) Trial counsel is eniitled to exercise wide discrefion in fonnulating voir dire

questions. See State v. Gioup, 98 Ohio St.3d 248, 2002-Ohio-7247, ¶139, State v.

Murphy, 91 Ohio St.3d 516, 539, 2001-Ohio-112; State v. Bradley (1989), 42 Ohio St.3d

136, 143-44. The Ohio Supreme Court has repeatedly deciined to impose a "hindsight

view" as to how counsel might have voir dired the jury differently. State v. Mundt, 115

Ohio St.3d 22, 2007-Ohio-4836, 183; State v. Mason (1998), 82 Ohio St.3d 144, 157.

Here, it is apparent that counsel was attempting to explain, through the use of anecdotes,

the presumption of innocence and the idea that first impressions are often wrong because

things are fn3quenUy not as they appear to be on the surface. Given that defense

counsel's trial strategy was one of mistaken identity, such an approach was not deficient.

(183) Defendant also asserts that his counsel failed to conduct a searching voir

dire and failed to sufficientiy question various jurors who had been victimized by crime.

However, '"fflew decisions at trial are as subjective or prone to individual attomey strategy

as juror voir dire, where decisions are often made on the basis of intangible factors.' "

Mundt at ¶64, quoting Miller v. Francis (C.A.6, 2001), 269 F.3d 609, 620 As a result,

"counsel is in the best position to determine whether any potential juror should be

questioned and to what extent." Muwphy at 539; see also Bradley at 143

1184j Furthemore, posing only a few questions, or even no questions at all, to a

prospective juror could poteniiaiiy be the most advantageous taetic for defense counsel in

some situations. "'[Q]uestioning by other parties may convince counsel that the juror
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uld be favorable for the defett^ ^^^ur^h^i^questions might only-antagohrrwt

juror or give the prosecution a reason to use a peremptory challenge or even grounds for

a challenge for cause: " Mundt at ¶65, quoting Peop/e v. Freeman (1994), 8 Cal.4th 450,

485. It is not necessary for counsel to repeat questions about topics which have already

been covered by opposing counsel or the judge. State v. Coleman, 85 Ohio St 3d 129,

135, 1999-Ohio-258.

(¶s5) Defendant challenges his counsePs aileged faiiure to question various jurors

regarding potential bias that may have arisen as a resuft of having been the victim of a

cnme. Defendant also challenges his counsel's faiiure to remove Juror Andrew Nguyen

for cause, pursuant to Crim.R. 24(B). We find defendaM's assertion that counsei should

have asked more questions and excused plainly objectionable jurors to be wrthout merit.

(1[86) As noted above, voir dire is a very subjective process in which counsel is

entitied to wide discretion in formulating questions, and the Ohio Supreme Court has

repeatedly declined to second guess how counsel could have voir dired the jury differently.

Furthennore, trial counsel is in a better position to determine which members of the venire

warrant an in-depth examination. State v Phillips, 74 Ohio St.3d 72, 85-86, 1995-Ohio-

171, State v McGuire, 80 Ohio St.3d 390, 398, 1997-Ohio-335.

(187} Here, two of the jurors about whom defendant complains Qurors 3 and 6)

uRimately were never swom in as jurors, due to the exercise of peremptory challenges.

Therefore, voir dire of these potential jurors could not have affected the verdict, and

prejudice cannot be established. See Coleman at 136

(98) Regarding jurors 1, 4, 9, and 12, all of whom were the victims of (or had a

famdy member who was a victim ot) a crime such as robbery or burglary, defense counsel

A-30



2 072 No. 09AR274 30

a^$^^ryfti ^sk additional questions; as the'`ave n3asonably detennined ^tw^s^^rd f ,^

prosecutor's questioning had already established that these prospective jurors could be

fair and impartial. Additionally, regarding prospective juror 6's involvement with the

neighborhood block watch, it would have been reasonable for defense counsel to

condude it was unnecessary to probe further into this topic, since the nature of the crimes

at hand bore little direct relafonship to the block watch.

(189} Next, as to Juror Nguyen, we find that his responses did not plainly form the

basis for a challenge for cause, and therefore counsel was not ineffective in failing to raise

such a challenge.

(4190) Crim.R. 24(C) provides in relevant part as folkrws:

(C) Challenge for cause.

A person called as a juror may be challenged for the fo6owing
causes:

...

(9) That the juror is possessed of a state of mind evincing
enmity or bias toward the defendant or the state; "'

...

(14) That the juror is otherwise unsuitable for any other cause
to serve as a juror.

{4191) When the trial judge inquired as to whether there was "anything about the

mformation that I read that would make it difficuft for someone to be a fair and impardai

juror in this case7 " Juror Nguyen indicated "I do have some knowledge so I wouldnY be

able to serve as a juror." (Voir Dire Tr. 23.) There was no further inquiry at that time, but

later, after Juror Nguyen was moved up from prospective juror 16 to prospecfive juror 3,

additional inquiry revealed that it might be difficuR for him to sit as a juror because he
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farnily member die-from a gunshot wo ", ,V ^,'F:a^perience would make it

hard for him to hear the evidence and sd as a juror. He agreed with the triai judge's

assessment that his experience might make it "distracting" for him to listen to the

evktence. However, he infonned the triai judge he had no eoncems about anything else

that had been dWcussed that might affect his ability to be fair and impartial.

(192) Upon further Inquiry conducted by defense counsel, Juror Nguyen indicated

he was comfortable with the concepts of presumption of innocence and beyond a

reasonable doubt. He also indicated that he had nothing to add to the topics that had

previously been discussed wdh the other jurors

(¶93) Following this inquiry, the trial judge asked defense ceunsei if he wished to

raise a challenge ior cause, to which counsel replied, "No. My client would like to keep

him." (Voir Dire Tr. 116.) The trial judge then asked additional questions of Juror Nguyen

outside the presence of the other jurors and in the presence of counsel Juror Nguyen

clariFed that he did not witness the actual shooting of his uncle, but that he was present

when his uncle died as a result of a gunshot wound. Upon further inquiry, Juror Nguyen

assured the court that even if the testimony was distasteful or unoomfortable, he would be

able to listen to and evaluate the evidence, be fair and impartial to both sides, and sign his

name to a verdict form for either gudty or not guilly. (Voir Dire Tr. 118.) Juror Nguyen also

assured defense counsel that he still would be able to think independently in this matter,

despite his prior experience. (Voir Dire Tr. 118-19.)

(194} Based upon these exchanges, Juror Nguyen was not subject to removal for

cause pursuant to Crim.R. 24(C). See State v. Morris, 10th Dist. No. 05AP-1139, 2009-

Ohio-2396, ¶20. As for defense counsePs decision to keep Juror Nguyen on the jury and
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to`ru^^i," , ^ry ^hallenge for a drfferent juror, siibh a WGinrEasonable,

given Juror Nguyen's testimony that he coutd be fair and imparGal to both sides and given

defendanYs desire to keep him. Defendant has not demonstrated Juror Nguyen was

actualiy biased against him. See Mundt at ¶67, Miller at 616; Hughes v. United States

(C.A.6, 2001), 258 F.3d 453, 458. The use of peremptory challenges is "inherently

subjed'ive and intu'^ive" and rarely does the record reveal'"reversible incompetence in this

process." Mundt at ¶83, quoting Peopte v. Montiet (1993), 5 Cal.4th. 877, 911

Furthermore, the selection of jurors falls within trial strategy. So long as a juror indicates

he can be fair and impartial, counsel is not ineffective in declining to exercise a peremptory

challenge. State v. Valie (Mar. 13, 2000), 5th Dist. No. 1999CA00079; t_akewood v. Town

(1995), 106 Ohio App.3d 521, 526, citing State v. Suchanan (Feb. 14, 1992), 3d Dist. No.

14-91-14; State v. Johnson (May 1, 2000), 12th Dist No. CA99-06-061.

(195} Therefore, we find no ment in defendanYs argument that his counsel was

ineffective in the jury selection process. We next address defendant's assertion that he

was denied the effective assistance of counsel as a resuR of his counsel's cumulative

errors

{¶96} Defendant asserts his counsel was ineffective in failing to file a notice of

alibi pursuant to Crim.R. 12.1. However, this assertion is meritiess, in that the trial court

readily agreed to aliow defendant to present a notice of alibi, so long as counsel provided

the prosecution with the specific alibi information. The prosecution did not object to this.

Therefore, counsel's failure to timely file a notice of alibi did not prevent him from

presenting an alibi defense. In addition, several appellate courts have held that if a

defendant is allowed to present alibi testimony, the defendant cannot show prejudice as a
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result.iaFcou ^re#iY€ie=a timely notice of alibis Sfafezv te7te2A*,rst:i^o 2007-

L-213, 2008-Ohio-5942, ¶27; State v. Grant, 12th Dist No. CA2003-05-114, 2004-Ohio-

2810, ¶27; State v. Moman, 7th Dist No. 02 CO 52, 2004Ohio-1387, ¶54; State v.

McDuffie, 3d Dist. No. 9-2000-92, 2001-Ohio-2217.

{4197) To the extent defendant asserts that his counsel was ineffedive in failing to

investigate and develop an alibi defense, this informaYpn is not contained within the

record. What is within the record is an indication from defendants counsel that, following

consultation with counsel, defendant decided not to testify and not to call a couple of

witnesses. Defendant may have very well decided to abandon the alibi defense.

{198} Defendant also takes issue with defense counsers failure to make a

Crim.R. 29 motion chaflenging the sufficiency of the evidence. However, as wili be

demonstrated in more detail in our analysis of defendanYs fifth and eighth assignments of

error, there were multiple witnesses who testified that defendant shot two people, as well

as another witness who saw defendant driving away from the scene. Counsel dearly

would not have been successful in advancing a Crim.R. 29 motion, and therefore

defendant was not prejudiced by counsers failure to make such a motion.

{1199} Next, defendant asserts counsel was ineffective because he neglected to

acknowledge the NGRI plea or to request an NGRI instruction pursuant to the precedent

set lbrth under Cihonski. Because we have already determined that Cihonski is

distinguishable from the instant case, and because defendant never presented any

evidence to even suggest that he was pursuing an NGRI defense, and instead argued

throughout the trial that this was simply a case of mistaken identity, we find defendant's

counsel was not ineffective in failing to inform the jury of the NGRI plea or in failing to
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request an NGRI, inslni^It ,= n^eri =tiiat ^unset pursued the mistaken

throughthrough the use of an expert wilness, and given that there was no evidence presented to

persuade the jurors that at the time of the offense, defendant did not know the

wrongfulness of his actions, any request for an NGRI jury instruction wouki have been

denied. Thus, defendant was not prejudiced by the lack of a request for an NGRI

instruction.

{1100} Finally, defendant submits his tnal counsel was ineffective in making his

"inartful" argument asserting the attempted murder and felonious assault offenses should

be merged for purposes of sentencing. However, counsel acknowledged that, at the fime

of the sentencing, there was a splR of autho(ty as to whether or not the two offenses were

allied offenses of similar import. Additionally, he asked the court to find the two charges to

be allied offenses of similar import and thereby preserved the issue for appeal. We faii to

see how he was ineffecUve in this regard.

{41101} Accordingly, we find defendant's counsel was not ineffective as asserted in

his third and seventh assignments of error, and therefore we overrule both assignments of

error.

{¶102} In his fifth and eighth assignments of error, defendant argues his

convictions are not supported by sufficient evidence and are against the manifest weight

of the evidence.

{1103} SufBciency of the evidence is a legal standard that tests whether the

evidence introduced at trial is legally sufficient to support a verdict. State v. Thompkins,

78 Ohio St.3d 380, 386, 1997-Ohlo-52. We examine the evidence in the light most

favorable to the state and conclude whether any rational trier of fact could have found that
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State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of the syllabus; State v.

Yanbrowgh, 95 Ohio St.3d 227, 2002-Ohio-2126, ¶78; State v. NhNiams, 99 Ohio St.3d

493, 2003-Ohio-4396.

{q104} In determining whether a convcbon is based on sufficient evidence, an

appellate court does not assess whether the evidence is to be belfeved, but whether, if

believed, the evidence against a defendant would support a conviction. See Jenks,

paragraph two of the syllabus; Thompluns at 390 (Cook, J., concurring); Yanbnxrgh at 179

(noting that courts do not evaluate wdness credibility when reviewing a sufficiency of the

evidence claim). We will not disturb the verdict unless we determine that reasonable

minds could not arrive at the conclusion reached by the trier of fact State v. Treesh, 90

Ohio St.3d 460, 484, 2001-Ohio-4; Jenks at 273. Whether the evidence is legally

sufficient to sustain a verdict is a question of law. Thompkins at 386.

{1[105) While sufficiency of the evidence is a test of adequacy regarding whether

the evidence is legally sufficient to support the verdict as a matter of law, the criminal

manifest weight of the evidence standard addresses the evidence's effect of inducing

belief. State v. wtwn, 113 Ohio St.3d 382, 2007-Ohio-2202, ¶25, citing Thompkins at

386. Under the manftst weight of the evidence standard, a reviewing court must ask the

following question: whose evidence is more persuasive - the state's or the deFendant's?

id at ¶25. Although there may be legally sufficient evidence to support a judgment, it may

nevertheless be against the manifest weight of the evidence. Thompkins at 387; see also

State v. Robinson (1955), 162 Ohio St. 486 (although there is sufBcient evidence to

sustain a guilty verdict, a court of appeals has the authority to determine that such a
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rdist is against the weight of the ev^fri^ ':w. ;lohinsdn, 88 Ohio St.3d 95, 2000,,

Ohio-276.

(vJ106) "When a court of appeals reverses a judgment of a tnal court on the basis

that the verdict is against the weight of the evidence, the appellate court sits as a

'thirteenth juror" and disagrees wifh the facdfinders resolution of the conflicting testimony."

Wilson at ¶25, quoting Thompkins at 387 In determining whether a conviction is against

the manifest weight of the evidence, the appellate court must review the entire record,

weigh the evidence and all reasonable inferences, consider the cn3dibility of the witnesses

and determine whether, in resolving any conflicts in the evidence, the jury clearly lost its

way and thereby created such a man'ifest miscarriage of justice that the conviction must

be reversed and a new trial must be ordered. Thompklns at 387, ciiting State v. Martin

(1983), 20 Ohio App 3d 172, 175.

(41107) A conviction should be reversed on manifest weight grourxts only in the

most "'exceptionai case in which the evidence weighs heavily against the cenvidion."

lyiornpkins at 387, quoting Martin at 175. Moreover. ,, ,d is inappropriate for a reviewing

court to interfere with factual findings of the trier of fact *`* unless the reviewing court

finds that a reasonable juror could not find the testimony of the witness to be credible.' "

State v. Brown, 10th Dist. No. 02AP-11, 2002-Ohio-5345, ¶10, quoting State v. Long

(Feb. 6,1997), 10th Dist. No 96APA04-511.

{91108} Defendant challenges his identification as the shooter, claiming the digital

surveillance images portray only washed out or faded images, which make it impossible to

identify the facial features of the shooter. He also points out the lack of any physical

evidence linking him to the crime. In addition, defendant challenges the accuracy and
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©f the State's witnesses by^ referanadg^^r a^tSifGih^ fo view the event (or

lack thereof) and asserting most of the wanesses were focused on the gun, rather than on

the person holding the weapon. C+ting to the testimony of his expert witness, defendant

argues that the presence of ihe weapon, as well as the stress of the circumstances,

decreases the accuracy of this eyew(dness tesbmony.

(1109) As stated above, in conducting a review for sufficiency of the evidence, an

appellate court does not assess the credibility of the witnesses, but instead determines

whether the evidence, if believed, supports a conviction. Here, we fmd that it does.

{q11e} There wen: five wilnesses who testified that defendant was the shooter.

Two of those witnesses were familiar with defendant and had seen defendant on prior

occasions. Three of the w(Anesses viewed a photo array and identified defendant as the

shooter from the photo arrays. An additwnal witness (Frank) testified that he had been

acquainted with defendant for many years and that he saw defendart driving away from

the scene. A vehicle matching the description gnren by vritnesses as the vehicle used by

the suspect to drive away from the scene was bcated at the address listed on defendant's

driver's license. Although motive is not an element of the offenses charged here, there

was testimony regarding a financial motive for the shooting, thereby possibly further

explaining the reason for the shootings.

{Ulil} Accordingly, we find the evidence, if believed, is sufficient to support

defendant's cronvictions for murder, attempted munier, felonious assault, and carrying a

concealed weapon. Therefore, we overrule defendanYs fifth assignment of error.

{¶112) We further find defendanYs challenge regarding the manifest weight of the

evidence in his eighth assignment of error to be without merit.
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=defendant asserts the Stafe's ideit`were not

credible and/or did not make reliable identifications, we note that a decision on the

credibility of the witnesses made by a fact finder, such as a jury, is given great deference

by a reviewing court. State v. CovPngton, 10th Dist. No. 02AP-245, 2002-Ohio-7037, ¶28.

Even in light of the identiflcation testimony from defendant's expert, in which he opined

that eyewitness identificatbn was often unreliable and that stressful circumstances and

the presence of a weapon could decrease the witnesses' ability to recall the event, the jury

could have tegitimately conduded that each witness had an adequate opportunity to view

defendant and that any media exposure did not affect their identifications. The fact that

three of the witnesses knew defendant from previous encounters could also raise the level

of reliability. There was also testimony that the three witnesses who identified defendant

from the photo array did so without hesitation. In addition, the eyewitness testimony of the

various witnesses corroborated one another. The jury could have reasonably weighed. the

eyewitness testimony and concluded defendant was guilty, as it would be highly unlikely to

find that all of the witnesses were not credible.

(¶114} Furthermore, although there was no DNA or fingerp(nt evidence linking

defendant to the shooting, and although the surveillance photos were somewhat fuzzy and

unclear, the jury was aware of the fact that a sport utiiity vehicle bearing temporary tags

and matching the description of the vehicle dnven away from the scene by the shooter

was located at the residence listed on defendant's driver's license. The jury may have

reasonably determined this evidence corroborated the eyewitness tesfimony.

{¶115} In addition, although the State is not required to prove motive, the testimony

reveaied that the shooting was apparently the result of the defendants belief that Eugene
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earlier, or money from some other event not known to the wdnesses. This coufd have

provided the jury with a reason for the shooUng.

{1116} Finally, defendant's arguments regarding the ineffecdveness of counsel as

part of his challenge to the manifest weight of the evidence in this case have already been

discussed in the third and seventh assignments of error. Moreover, a manifest weight

challenge considers the weight of the evidence, not the effectiveness of counsel.

{11.17} Therefore, we cannot find that the jury clearly lost its way and created such

a manifest miscarriage of justice that the convictions must be overtumed. Accordingiy,

defendanYs eighth assignment of error is overruled

tgt8} In his sixth assignment of error, defendant argues the trial court erred by

imposing concurrent sentences for the attempted murder and felonious assauR offenses

because they are allied offenses of similar import committed with a single animus. As a

rp.suft, defendant asserts that the prosecution should have elected to have defendant

sentenced on only one of the offenses. Defendant further argues that multiple penafties

under these circumstances also constitute double jeopardy.

{¶119} The State, on the other hand, cites to State v. 1MNfams, 124 Ohio St.3d 381,

2010-Ohio-147, and argues that because there were two shots fired at Alicia, and because

the shots were fired separately and with a separate animus, merger of the attempted

murder and felonious assault offenses is not required. The State submits that because

each shot represents a separately punishable act, defendant can be convicted and

sentenced on both offenses.
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^12p^-^^0^4 W Ohio's merger statute; It requires a twt^^ p s a

provides as foiiows:

(A) Where the same conduct by defendant can be construed
to constitute iwoor more allied offenses of simiiar import, the
indictrnerrt or information may contairr counts for all such
offenses, but the defendant may be convicted of only one.

(B) Where the defendant's conduct constdutes two or mon:
offenses of dissimilar import, or where his conduct resufts in
two or more offenses of the same or similar kind committed
separately or with a separate animus as to each, the
indictment or information may contain oounts for all such
offenses, and the defendant may be convicted of all of them.

(11121) R C. 2941.25 codif'ies the protections of the double jeopardy ciause of the

Fifth Amendment to the United States Constitution and Section 10, Articie I of the Ohio

Constitution State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, ¶23. Both the

statute and the constitutions prohibit multipie convictions for the same conduct. Id. at ¶27.

(1122) In State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohlo-1625, the Supreme

Court of Ohio found:

In determining whether offenses are allied offenses of similar
import under R.C. 2941.25(A), courts are required to compare
the eiements of offenses in the abstraat w(ithout considering
the evidence in the case, but are not required to find an exact
aiignment of the elements. Instead, if, in comparing the
elements of the offenses in the abstract, the offenses are so
similar that the commission of one offense will necessarily
result in commission of the other, then the offenses are allied
offenses of similar import.

Id. at paragraph one of the syllabus.

{11123) Recently, in Wllliams, the Supreme Court of Ohio decided the issue of

whether felonious assauR and attempted murder are allied offenses of similar import In

part, it held that felonious assauR, as defined in R.C. 2803.11(A)(2), which involves
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offense of attempted murder as defined in R.C. 2923.02 and 2903.02(A), which involves

an attempt to purposely cause the death of another. This holding is directly applicable to

the instant case.

{¶124} However, because the merger statute requires a two-step analysis, we

must go on to the second step. Even though these two crimes are allied offenses, we

must determine whether the offenses were committed separately or with a separate

animus as to each. Cabrales at ¶31; 1KMiams at ¶16. If the offenses were committed

separately or with a separate animus, merger is not required and defendant could be

convicted and sentenced on both offenses. Cabrales at ¶14, citing State v. Blankenship

(1966), 38 Ohio St 3d 116, 117.

{¶125} In WiHiams, the accused fired two shots at the victim. One shot struck the

v'iatim and instantly paralyzed him; the other shot missed the victim. For each shot Tired.

Williams was charged with one count of attempted murder and one count of felonious

assauh. As a result, he was indicted for two counts of attempted murder and two

corn:sponding counts of felonious assauR (as well as a weapon under disability offense).

{qI126) The Supreme Court of Ohio determined that each felonious assauR offense

was not committed with an animus separate from its allied attempted murder offense and

therefore, each felonious assauit would merge with its respective ("ailied") attempted

murder count. Stated another way, for each bullet that was fired at the victim, Williams

could be convicted of either the attempted murder or the felonious assauR, but not both.

Because there were two shots fired, Williams could be convicted on two offenses but he

could not be convicted and sentenced on all four offenses. Thus, pursuant to State v.
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must eleot upon which charges it wished for Wiiliams to be sentenced.

{1127} In the instant case, the State appears to argue that because there were two

separate shots fired at Alicia, each shot, like in 4lydliams, constitutes a separately

punishable act committed with a separate animus. Therefore, the State submits the

felonious assauR and attempted murder offenses are separate offenses which were

committed with a separate animus and as a result, they do not merge, thereby allow(ing

defendant to be sentenced on both offenses.

{1128} The evidence in this case supports the conclusion that defendant fired two

shots at Alicia. This is demonstrated by the testimony of several witnesses who claimed

to have heard two more shots after Eugene was shot. The testimony of Lenora seems to

indicate that the first bullet missed Alicia and that she was struck by the second shot (Tr.

140.) The testimony of a second witness, Toni Lee, indicated Aliaa was shot by

defendant near a pole as she was running away and that defendant fired another shot as

she tried to run to the bathroom, at which time Alicia fell into the bathroom door. (Tr. 162,

188.) Addidonally, Cornell testified defendant shot Alicia in both buttocks as she was

running away. (Tr. 279.) Furthermore, Alicia's medical n:cords, which were admitted into

evidence, as well as her own testimony, indicate that she had gunshot wounds in two

places - the left flank and the right buttocks. Finally, the evidence admitted at trial shows

that three shell casings were recovered at the scene.

{1129} As a resutt, we find the evidence sufficierrtly establishes that defendant fired

two separate shots at Alicia and attempted to either purposely cause her death or caused

or attempted to cause her physical harm through the use of a deadly weapon on two
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asions Therefore, pursuanttimhio's recent ruling°in I44l1ia►nss;

we find the attempted murder and felonious assauR offenses were commilted with a

separate animus and, as a resuft, they are separately punishable.

(11130) We note that the holding in Williams appears to depart from eadier

precedent established by the Supreme Court of Ohio on the i.ssue of separate animus and

seems to disregard previous fadors, such as temporal continuum. See State v. Cotton,

120 Ohio St.3d 321, 2008-Ohio-6249 (one victim stabbed three times could not nasult in a

sentance for two felonious assault convictions because the stabbings resulted from the

same animus); and State v. Hanis, 122 Ohio St.3d 373, 2009-Ohio-3323 (defendant was

found guilty of three counts of robbery and three counts of aggravated robbery ansing out

afthe same incident and involving three victims. Because a0 six offenses were comr ►fdted

simultaneously, the court found the crimes were committed with the same animus and the

convictions must be merged). However, because we must follow the law and decisions of

the Supreme Court of Ohio, unless or until they are overtumed or reversed, we are bound

to fopow Mlliams. Aa.brdingly, we overrule defendant's sixth assignment of error.

(q131) In conclusion, we overrule defendant's first, second, third, fourth, fifth, sixth,

seventh, and eighth assignments of error and affirm the judgment of the Franklin County

Court of Common Pleas.

Judgment affirmed.

BROWN and McGRATH, JJ., concur.
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