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INTRODUCTION

The appellant, Lambert Dehler, sexually molested a ten-year-old girl over the course of two
years. He later raped the victim’s sixteen-year-old sister on two occasions. The State prosecuted
Dehler in separate criminal proceedings, the juries found Dehler guilty of multiple sex offenses,
and the trial courts sentenced him to life in prison. Dehler entered prison in 1993, and he is first
eligible for parole in 2070.

Under Ohio’s old sex offender registration scheme, Megan’s Law, D.ehler was

| automatically ciassiﬁed as a “sexually oriented offender” by virtue of his convictions. Megan’s
Law would have directed the trial court ;to hold a hearing shortly before Dehlér’s release date to
determine Whethef he should be further classified as a ""sexuzil predator.” That finding would
determine the frequency and duration of Dehler’s sex offender reporting requirement, and
whether Dehler would be subject to community nofiﬁcation.

That process \;\rili not occur. On July 1, 2007, the General Assembly _passed Senate Bill 10
(S.B.10) to revise Ohio’s sex offender registration and notification law. The key feature of
S.B.10 is its- classification method: Tt automatically places every adult sex offender into one of
three tiers based on his crime of conviction. The more severe the crime, the higher the tier. The
tier designation then determines the frequency and duration of the offender’s registration
requirement—that is, his obligation to verify his contact information periodically with the county
sheriff. The tier designation also determines whether the offender will be subject to community
nptiﬁcation. Sheriffs must notify victims and certain community members whenever a Tier ITT
offender—those individuals, like Dehler, convicted of the most‘ severe crimes (among them,
rape, sexual battery, and murder with a sexual motivationy—moves info a neighborhood.

Dehler filed a petition under R.C. 2950.032(F) challenging hi.s S.B.10 classification. He

does not allege any factual error in his Tier III designation. Rather, he asserts that S.B.10



violates the separation-of-powers doctrine and the Ex Post Facto, Retroactivity, and Double
Jeopardy Clauses of the U.S. and Ohio Constitutions. Dehler also claims entitlement to state-
appointed counsel uﬁder the federal Due Process Clause to assist him in his litigation.

Dehler’s appeal fails even before assessing the merits. First, Dehler has no standing
because he has not “suffered or [been| threatened with a direct and concrete injury.” Cuyahoga
Cty. Bd. of Comm’rs v. State, 112 Ohio St. 3d 59, 2006-Ohio-6499, 4 22 (internal quotations and
citation omitted). Dehler began serving his sentence in 1993." He has never had to register as a
sex offender, he has never been subject to community notification, and he has never had his‘
residency choices restricted. More important, there is no likelihood that Dehler.will ever
experience these duties and constraints because he received a life sentence. Due to the lack of a
direct or concrete injury, Deinler lacks standing to challenge the constitutionality of S.B.10, and
therefore the Court should dismiss this case.

Second, Dehler has waived most of his constitutional claims. He failed to assert his due
process right-to-counsel claim in the trial court and the Eleventh District. And he failed to
present his separation-of-powers and double jeopardy claims to the Eleventh District. Bfecause

‘this Court “do[es| not consider questions not presented to the court [below],” it should at the
very least dismiss these claims és improvidently accepfed. State ex rel. Porter v. _Cleveland
Dep’t of Pub. Safety (1;98), 84 Ohio St. 3d 258, 259. |

On the merits of his elaims, Dehler fares no better. His separation-of-powers claim fails
because, in this case, reclassification under S.B.10 does nof distﬁrb a final judgment of a court,
vest executive branch officials with the power to review judicial decisions, or divest the judiciary
of any of its inherent powers. As Judge Grendell concisely explained below, “Dehler has not

been previously classified as a sexual offender” “by a court of competent jurisdiction,” thus



“there is no constitutional impediment to his classification” under the separation-of-powers
doctrine.

Dehler’s other challenges similarly lack merit. S.B.10 is a civil law and therefore presents
no Ex Post Facto issue. The law uses the same remedial tools as Megan’s Law, which this Court
upheld in State v. Cook (1998), 83 Ohio St. 3d 404, and State v. Ferguson, 120 Ohio St. 3d 7,
2008-Ohio-4824. S.B.10 requires that sex offenders periodically verify their contact information

b LYY

with the county sheriff—“a de minimus administrative requirement” “comparable to renewing a
driver’s license.” Cook, 83 Ohio St. 3d at 418. The community notification provision ié aléo
tailored narrowly. It applies only to Tier III offenders, notification “is restricted to those most
likely to haye contact with the offender,” id. at 422, and trial courts have broad discretion to
remove the requirement under R.C. 2950.11(F)(2).

Nor does S.B.10 offend the Retroactivity Clause. That provision is triggered only when a
“past transaction or consideration create[s] at least a reasonable expectation of finality.” Cook,
83 Ohio St. 3d at 412. (citation omitted). But a criminal transaction does not (and cannot) create
such an expectation: “[F]eions have no reasonable right to expect that their conduct will never
thereafter be made the subject of legislation.” Id. (citation and emphasis omitted). Because
Dehler had no reasonable expectation of finality with respect to his sex offense, he has no rights
under the Retroactivity Clause to vindicate.

At boftom, Dehler objects to the automatic, offense—based manner in which S.B.10
classifies sex offenders. The problem with that position is twofold. First, automatic
classification was a staple of the old Megan’s Law regime, which this Court upheld. Second, the

U.S. Supreme Court has expressly approved the constitutionality of automatic, offense-based

classification systems for sex offenders. Sce Smith v. Doe (2003), 538 U.S. 84, 104,



Under this Court’s well-established precedents, S.B.10 is constitutional.

STATEMENT OF AMICUS INTEREST

The Ohio Attorney General is the chief law officer for the State. R.C. 109.02. The
Attorney General has a strong interest in defending the legislative actions of the General
Assembly and in ensuring the proper administration of Ohio’s sex offender laws.

THE HISTORY OF SEX OFFENDER LAWS IN OHIO

Ohio ﬁrs_t enacted a sex offender registration law in 1963. Any person “convicted two or
more times, in separate criminal actions, for commission of any of the [enumerated] sex
offenses” was deemed a “habitual -sex offender.” Formeri R.C. 2550.01(A) (1996). Upon
entering a jurisdiction, he had to provide his name, photograph, and fingerprints with the police
chief or the county sheriff. Former R.C. 2950.07 (1996). The offender also had ten days to
inform law enforcement of any changes to his address. Former R.C. 2950.05 (1996). |

The General Assembly revised the law on t&ee occasions. In 1997, the legislature enacted
House Bill 180 (“H.B.180), known as “.Megan’s Law,” to establish a comprehensive system for
sex offender classification and registration. In 20'03, the General Assembly passed Senate Bill 5
(“S.B.5™), which modified that system. And in 2007, the General Assembly passed Senate Bill
10 (“S.B.10”y—the subjecf of this action—to align Ohio’s classification and registration systém
with the provisions of the federal Adam Walsh Child Protection and Safety Act of 2006.

A. The General Assembly enacted Megan’s Law to create a comprehensive sex offender
registration and notification system in Ohio.

Under the old Megan’s Law, sex offenders were divided into three categories: The
“sexuvally oriented offender” designation—the default category—was placed on any individual

convicted of a “sexually oriented offense™ listed in former R.C. 2950.01(D).



The “habitual sex offender” designation—the rﬁiddie category—was given to “a person
who [was] convicted of or plead[ed] guilty to a sexually oriented offense and who previously
ha[d] been éonvicted of or pleaded guilty to one or more sexually oriented offenses.” Former
R.C. 2950.01(B) (1998). |

The most severe designation, “sexual predator,” was reserved for an individual Who “hafd]
been convicted of o.r.pleade-:d guilty to committing a sexually oriented offense atlld [was] likely to
engage in the future in one or mére sexualljr oriented offenses.” Former R.C. 2950.01(E) (1998).

The lower classifications—the “sexually oriented offender” designation and the “habitual
offender” designationl—attached automatically by operation of law. If the defendant’s criminal
history met the statutory criteria, the trial court had to impose the classiﬁcétion. The process did
not require a hearing or judicial fact-finding. See State v. Hayden, 96 Ohio St. 3d 211, 2002-
Ohio-4169, q 16.

The “sexual predator” designation was different—in some cases, it attaclhed automatically;
in others, it attached at the judge’s discretion. If the offender was charged with and then
“convicted of or pleaid[ed] guilty o a sexually violent predator specification,” he was
7“aut0matically classifie[d]...as a sexual predator.” Former R.C. 2950.09(A) (1998).
Otherwise, the prosecutdr could seek—and the trial court could affix—a sexual predator
designation on a convicted offender through a special Statut_éry process. The court would
schedule a hearing at which the offender had the right to counsel, the right to testify, and the
right to call and cross examine witnesses. Férmer R.C. 2950.09(B)(1), (CX2) (1998). The trial
court then considered a list of statutory factors—the offender’s age, criminal record, mental state,

and mental capacity, the victim’s age, and the nature of the offense—to determine if the offender

was likely to re-offend. Former R.C. 2950.09(B)(2)(a)-(j) (1998).



Megan’s Law required all sex offenders to register with their county sheriff by providing a
current home address, the name and address of their employér, a photograph, a si@aMe, and
any other information requested by the burean of criminal investigation. Former R.C.
2950.04(B)-(C) (1998). Offenders with “sexual predator” designations were also required to
disclose the licensé plate number of any vehicle registered in their name. Former R.C.
2950.04(C)(2) (1998). The offenders then verified their home addresses with the sheriff at
periodic intervals depending on their classification: (1) for segually oriented offenders, annual
Veriﬁcatién for ten years; (2) for habitual sex offenders, annual verification for twenty years; and
(3) for sexual predators, quarterly registration for life. Former R.C. 2950.06(B), 2950.07(8)
(1998). The law imposéd criminal penalties on an offender who failed to register. Former R.C.
2950.99 (1998). -

Megan’s Law also created a system of victim and community notification for certain
offenders—all sexual predators and those habitual sex offenders designated by the trial court.
Former R.C. 2950.10(A), 2950.11(A) (1998). When an eligible offender registered with his
county sheriff, the sheriff was to notify particular victims and members of the community—Ilocal
.law enforcement, neighbors, nearby schools, chjldren’é agencies, day care centers, and the iike—
of the offender’s name, address, an_d offénse of conviction. | Former R.C. 2950.10, 2950.11
(1998). These notification prqvisions did not apply to sexually oriented offenders.

Under Megan’s Law, offenders Wiﬂl “sexual predator” designations could, at certain
intervals, petition the frial court to remove the designation. Former R.C. 2950.09(D) (1998).
The offender had to establish “‘by clear and convincing evidence that [he was] unlikely to

commit a sexually oriented offense in the future.” Former R.C. 2950.09(D)(1) (1998).



The General Assembly applied Megan’s Law retroactively to sex offenses committed
before its effective date. Former R.C. 2950.04(A) (1998). Beginning on January 1, 1997, the"
trial courts would impose the Megan’s Law designation at the offender’s sentencing hearing.
Former R.C. 2950.09(B)(1) (1998). The General Asseﬁlbly created a special classification
process for those éex offenders already “serving a term of imprisonment in a state correctional
institution.” Former 2950.09(C)(1) (1998). Before the offender’s release, the Department of
Rehabilitation and Correction Would prepare a recommendation to the trial court 611 whether the
offender should be classified as a sexual predator. Id. The trial court could then schedule a
hearing to determine whether the offender was a sexual predator. Former R.C. 2950.09(C)(2)
(1998). Absent such a hearing and finding, the offender automatically received one of the lower
designat-ions—sexually oriented offénder or habitual offender—by operation of law. Thus,
under Megan’s Law, some sex offenders were classified through a court hearing and some
offenders’ classifications were self-executing.

This Court considered a series of constitutional challenges to Megan’s Law. VIn State v.
Cook {1998), 83 Ohio St. 3d 404, the Court unanimously rejected claims that the retroactive
application of the law violated the Retroactivity Clause of the Ohio Constitution or the Ex Post
Fac;to Clause of the U.S. Constitution. The Court held that/tlie registration and notification
~ requirements in Megan’s Law were civil in nature, not criminal penalties, and that they were
remedial, not substantive. In State v. Williams (2000), 88 Ohio St. 3d 513, the Court
unanimously held that Megan’s Law complied with the Double Jeopardy, Bill of Attainder, and
Equal Protection Clauses of the U.S. Constitﬁtion, and with Article I, Section 1 of the Ohio

Constitution. And in State v. Hayden, 96 Ohio St. 3d 211, 2002-Ohio-4169, the Court



determined that the automatic imposition of the “sexually oriented offender” designation without
a hearing did not violate due process.

In Smith v. Doe (2003), 538 U.S. 84, the U.S. Supreme Court reached the same
conclusions. The Court found that Alaska’s sex offender registration and notification law was a
civil, _regulatory scheme that “‘alertfs] the public to the risk of sex offenders in their
community.”” Id. at 103 (citation omitted). Because the law was “nonpunitive,” “its retroactive

“application d[id] not violate the Ex Post Facto Clause.” Id. at 105-06.

B.  The General Assembly revised Megan’s Law in S.B.5.

In 2003, the General Assembly revised Megan’s Law through the enactment of S.B.5. The
legislature rémoved the provision that previously allowed offenders to seek révocatioﬁ of their
“sexual predator” designation. That designation would remain for life. Former R.C.
2950.07(B)(1) (2006). The new law also instructed the county sheriffs to collect additional
information. Sex offenders now had to periodically verify the address of their school or
cmployer, whereas previously, they only had to verify .their home address. Former R.C.
2950.06(B) (2006). Finally, S.B.5 clarified that any statements, information, photographs, or
fingerprints provided by sex offenders to the county sherif{ were public records available for
inspection. Former R.C. 2956.081 (2006). The information was also to be included in a public
Internet database maintained by the Attorney Genera_l. Former R.C. 2950. 13(A)(11) (2006).

All three provisions applied retroactively to sex offenders who had been classified before
'S.B.5%s effective date. In State v. Ferguson, 120 Ohio St. 3d 7, 2008-0hio-4824, this Court
rejécted claims that such retroactive application violated the Retroactivity Clause of the Ohio
Constitution and the Ex Post Facto Clause of the U.S. Constitution. Relying on its decision in
Cook, the Court ruled that S.B.5’s elimination of the possible removal of the sexual predator

classification, its more onerous registration and reporting requirements, and the collection and



'diss‘émination of more information about offenders were not driven by a punitive i;ltent, but by a
desire to protect the public. |

S.B.5 also added a new residency restriction. Sex offenders could not “establish a
residence or occupy residential premises within one thousand feet of any school premise.”
Former R.C. 2950.031(A) (2006). in Hyle v. Porter, 117 Ohio St. 3d 165, 2008-Ohio-542, a sex
offender challenged this i)révision, claiming that it violated the Retroactivity Clause of the Ohio
Constitution. The Court, however, determined that the constitutional question was misplaced, as
the General Assembiy had not expressly made this residency provision retroactive. Because that
provision does not “appl[y] to acts committed or facts in existence prior to the effective date,” id.
9 19, there was no viable retroacﬁvity claim, id. Y 24.

C. Congress enacted the Adam Walsh Act to create a national system for sex offender
registration and notification. ' ' '

Ohio was not alone in enacting Megan’s Law. In the 1990s, “all fifty states . . . enacted sex
offender registraﬁon laws of varying degrees.” Cook, 83 Ohio St. 3d at 406. But each State used
different standards and requirements, frustrating the ability to coordinate the systems across state
lines. Of the estimated 550,000 sex offenders nationwide in 2006, the States had lost track of
150,000 of them. 152 Cong. Rec. S 8012, 8014 (July 20, 2006) (Statement of Sen. Biden,
quoting statistics from the National Center for Missing and Exploited‘Children).

In 2006,‘ Congress passed the Adam Walsh Child Protection and Safety Act “to sew
together the patch-work quilt of 50 different State attempts to-identify and keep track of sex
offenders.” Id at 8012 (Statement of Sen. Hatch). In an effort to create national uniform
standards in classification and reporting, Congress instructed all fifty states and the territories to
“maintain a jurisdiction-wide sex offender registry conforming to the requirements of [the Act].”

42 US.C. § 16912,



The Walsh Act requires all sex dffenders to register the address of their residence, school,.
and employment with law enforcement in their jurisdiction upon leaving prison or beginning a
probationary sentence. Id. § 16913(a)-(b). The offender must also provide his name, aliases,
social security number, and license plate number of the time of registration, id. § 16914(a), and
he must update any changes to that information within three business days, id. § 16913(c).
Furthermore, the States shall provide felony criminal penalties for an offender’s failure to
register. Id. § 16913(e).

The Walsh Act also mandates a three-tiered system for sex offender classiﬁcaﬁon. The law
sets an offender’s tier solely by his offense of conﬁiction. Id. § 16911(2)-(4). The tier
determines the frequency and duration of the sex offender’s reporting requirement: A Tier I
offender must register annually fdr 15 years, a Tier II offender must register biannually for 25
years, and a Tiér IH offender must register quarterly foz; life. Id §§ 16915, 16916.

The Walsh Act requires all jurisdictions to publish sex offender information (other than
social security numbers} on a publicly accessibie Internet website. Id. § 16918. Jurisdictions
must also notify a number of entities—the U.S. Attorney General, local law enforcement, area
schools, public housing agencies, social services organizations, voluﬁteer groups that have
contact with minors, and any person or organizatioﬁ that requests such ﬁotiﬁcation—whenever_
an offender registers or revises his information. Id. § 16921(b).

The Walsh Act originally directed the States to comply within three vears of its effective
date. Id. §16924(a). The U.S. Attorney General has since extendcd that deadline. Id.
§ 16924(b). A jurisdiction that fails to implement the Act risks losing ten percent of its annual
federal law—enforcement grant money. Id. § 16925(a) (citing 42 U.S.C. § 3750). At present, four

states—Delaware, Florida, Ohio, and South Dakota—have fully implemented the Act.
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D. The General Assembly passed S.B.10 to comply with the Walsh Act.

In June 2007, the General Assembly overwhelmingly passed S.B.10 to align Ohjo’s sex
offender laws with the Walsh Act. The legislature’s motive was “to protéct the public, in
particular . . . our children, their families, their neighborhoods.” Senate Session (May 16, 2007)
(Statement of Sen. Austria). S.B.10 “restructur[ed] Ohio’s sex offender registration and
commﬁnity notification laws . . . so they can be consistent with federal law.” Id. It created “a
more comprehensive, more nationalized system for registered sex offenders,” thereby
“ensur[ing] that law enforcement and members of the public have access -to the same infoﬁnation
across the United States.” Id.

5.B.10 imposes the same type of obligations on sex offenders—the periodic verification of '
personal, residency, employment, and other information with the county sheriffs—as Megan’s
Law did. R.C. 2950.06(A). And like th.e old law, S.B.10 imposes a duty on the offenders to
notify the county sherift of @y changes to that information. R.C. 2950.05.

S.B.10 repealed the old Megan’s Law classiﬁcations and replaced them with the three-
tiered system outlined in the Walsh Act. Eaéh adult sex offender is assigned a tier based on his
offense of conviction. As the severity of the ;:rime increases, the offender’s tier increases.
- R.C. 2950.01(E)-(G).

An offender’s tier level determines the frequency and duration of his registration-duties:
Tier I offenders register annuaily with their county sheriffs‘ for 15 years, Tier II offenders register
bi-annually for 25 .years, and Tier Il offenders register @arterly for life. R.C. 2950.06(B);
R.C. 2950.07(]3). The.statutqry'classiﬁcation is automatic; no judicial determinations are
involved in placing an offender within a particular tier. The trial court, however, notifies the

offender of his tier classification “at the time of sentencing.” R.C. 2950.03(A)(2).
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S.B.10 further requires community notification for Tier III offenders (but not Tier I or Tier
I offenders). R.C. 2950.11(F)(1). When a Tier III offénder first registers with his sheriff under
R.C. 2950.04, or when he changes his registration information under R.C. 2950.05, the sheriff
must provide certain members of the community—local law enforcement, neighbors, school
districts, day care centers, children’s. services agencies, and certain volunteer organizations—
with notice of his name, address, offense, and photograph, R.C. 2950.11. Community
notification is not mandatory for every Tier TII offender: | S.B.10 grants broad discretion to trial
courts to suspend the requirement under R.C. 2950.11(F)2); ;alccord State v. McConville, 124
Ohio St. 3d 556, 2010-0hi0;958.

The General Assembly also retaiﬁed the 1,000-foot reSidency restriction from the prior
version of the lav;f, but S.B.10 expands it to include preschools and daycare centers. R.C.
2950.034(A). The provision is otherwise identical to the provision reviewed by this Court in
Hyle.

S.B.10°s effective date- was July 1, 2007. The new tier classifications, and the
accompanying registration responsibilities, came into force on January _1', 2008. On September
23, 2009, the Department of Justice announced that the State of Ohio had successfully
implemented the Walsh Act.

E. The General Assembly applied S.B.10 retroactively to offenders who committed their
crimes before July 1, 2007.

The Genéral Assembly applied S.B.10 retroactively to offenders who committed their
crimes before July 1, 2007—the effective date of the statute. These offenders received tier
classification in two ways.

For those offenders who had been convicted and sentenced before July 1, 2007, the law

instructed the Attorney General to reclassify them from Megan’s Law into the Walsh Act.
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R.C. 2950.031; R.C. 2950.032. For this group of some 26,000 sex offenders, the Attorney
General identified each offender’s tier classification under the Walsh Act and then provided him
written noticé of his new obligations under S.B.10. Appellant Dehler falls into this class.

For those offenders who were convicted and seﬂtenced after July 1, 2007, the trial court
imposed the Walsh Act tier classification at the time of sentencing. R.C, 2950.03(A).
F. 1In State v. Bodyke, this Court found that S.B.10’s reclassification provisions violated

separation of powers as to those offenders who had previously been classified through
judicial orders. '

Many sex offenders filed legal challenges, claiming that the retroactive application of
S.B.10 violates several constitutional provisions: the Ex Post Facto, Contract, _Double Jeopardy, -
Due Process, and Cruel and Unusual Puni.shment Clauses of the United Stateé Constitution, the
Retroactivity and Contract Cléuses of the Ohio Constitution, and separation of powers.

In State v. Bodyke, 126 Ohio St. 3d 266, 2010-Ohio-2424, the Court entertained the last
claim. It held that the reclassification provisions of S.B.10—R.C. 2950.031 and R.C.
2950.032—violated the separation-of-powers doctrine. The General Assembly could not
“require the attorney general to reclassify sex offenders™ (1) “who have already been classified
by court order under [Megan’s] law”; or (2) “whose classifications have already been
adjudicated by a court and made the subject of a final order.” Id. at syl. W 2,3.

The Attqrney General sought clarification of that decision ‘because Bodyke’s syllabus
indicated a narrow scope: The reclassification provisions of S.B.10 may not be applied to
offenders “already . . . classified by court order.” Id. But other language in the opinion
suggested thaf the Court invalidated all S.B.10 reclassifications, regardless of ‘whether the

offender received a prior judicial order under Megan’s Law. The Court declined the Attorney

-General’s request. See State v. Bodyke, 126 Ohio St. 3d 1235, 2010-Ohio-3737.
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In the absence of such clarification, the Attorney General interpreted Bodyke narrowly to
cover only those sex offenders who had received a prior judicial adjudication of their Megaﬁ’s
Law status. He immediately directed his staff to perform an individualized review of all 26,000
reclassified offenders. In this time-intensive process, staff’ members (1) idéntify whether the
offender received a prior judicial order sbecifying a Megan’s Law classification; (2) confirm the
offendér’s classiﬁcation under either Megan’s Law or S.B.10; (3) recalculate the length of the
offender’s registration period; and (4) provide written notice to the offender and his county
sheriff if any information has changed. To date, the Attorney General’s Office has reviewed the
files of over 19,000 offenders.

A number of reclassified offenders, including Appellant Dehler, do not fall within the
parameters of Bodyke. These offenders were inéarcerated before the effective date of Megan’s
Law, and they received lengthy prison terms that extended past July 1, 2007 (the effective date of
S.B.10). These offenders never received a jgdicial adjudication of their Megan’s Taw status,
thu§ the Attorney General has construed Bodyke as being inapplicable to them and has therefore
left their S.B.10 desigpations in place.

STATEMENT OF CASE AND FACTS

In 1988, Lambert Dehler, befriended Aurora Timko—a single mother with two young
daughters, Alyssa and Michelle. See State v. Dehler (8th Dist.), No. 65716, 1994 Ohio App.
Lexis 3103 (“Dehler I”), at *3. Timko and her daughters often spent the night at Dehler’s home,
and Dehler would frequently “massage the shoulders and the backs of Aurora, Alyssa, [and]
Miche]ie.” Id. | |

In 1989, Dehler molested Alyssa, then ten years old. Id. He climbed into her bed,
r_naSsaged her breasts, and digitally. penetrated her. Id. When Alyssa began to scream, Dehler

covered her mouth and pinned her to the bed. Id. Dehler then forced Alyssa to masturbate him
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while he placed his penis in contact with her vagina. Id. Dehler warned Alyssa not to tell her
mother. Id. That molestation continued jfor two years, until Alyssa reported the encounter;s toa
school psychiatrist. Id. at *4. (Dehler later indicated that “he fell in love wifh Alyssa since she
reminded him physically of his e};-wife,” and claimed “that Alyssa seduced him and was
receptive to his sexual acts even though Alyssa was between the ages of ten and twelve.” Id. at
*9.) |

In 1992, Dehler assaulted Michelle, then sixteen years old. On two occasions, he entered
Michelle’s bedroom, covered her mouth, and raped her. See State v. Dehler (Sth Dist.), Nos.
65006, 66020, 1994 Ohio App. Lexis 2269 (“Dehler ﬂ”), at *2-3. Dehler also told Michelle not
to report the incidents. Id. at *3.

The State prosecuted Dehler in two proceedings. With respect to Alyssa, the jury found
"Dehler guilty of five counts of felonious sexual penetration and thirteen counts of gross sex_uél
| imposition. See Dehler I, 1994 Ohio App. Lexis 3103, at *1-2. The trial court ordered him 1o
serve a life sentence. /Jd. at *11. On direct 'app'eal, the Eighth District affirmed Dehler’s
convictions. Id. at *39.

| With respect to Michelle, the jury found Dehler guilty of two counts of rape and two counts
of gross sexual imposition. Seé Dehler 11, 1994 Ohio App. Lexis 2269, at *1. The trial court
sentenced Dehler to seven—to-QS-year prison terms for each rape, to be served consecutively, plus
. two 18-month prisﬁn terms for each count of gross sexual imposition (to be served concurrently
with the rape sentences). On direct appeal, the Eighth District affirmed the TV‘VO rape convictions,

but vacated the gross sexual imposition counts under the allied offenses doctrine. Id. at *12.
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Dehler began serving his life sentence. He is eligible for parole in March 2070, when he
would be 114 years old. See Dep’t. of Rehabilitation and Correction, Offender Details: Lambert
F. Dehler (attached as Ex. A). |

Undef Ohio’s original sex offender law, Dehler was a “habitual sex offender.” That
label—and the accompanying registration duties—attached automatically by virtue of Dehler’s
criminal record. See Férmer RC 2950.01(A) (1996). No evidentiary hearing was held, and no
judicial factfinding was performed.

On January 1, 1997, the General Assembly enécted_Megan’s Law. Because Dehler had a
prior conviction for a sexually oriented éffense, Megan’s Law automatically labeled him a
“sexually oriented offender.” That designation required Dehler to register as a sex offender
within seven days of his release from prison, Former R.C. 2950.04(A) (1998), and to repeat that
process annually for ten years. Former R.C. 2950.06(B), 2950.07(B) (1998). No court
proceeding occurred for thls classification. Prison officials would inform Dehler of his Megan’s
Law duties shortly’ before his release date. Former R.C. 2950.03(A)(1) (1998). |

On July 1, 2007, the General Assembly enacted S.B.10, which automatically redesignated
Dehler a ;fier III offender by Virtﬁe of his rape convictions. Upon release from prison, Dehler
must register as a sex dffender with his county sheriff. R.C. 2950.04(A)2)(a). And he must
repeat that process every 90 days for life. R.C. 2950.06(B); R.C. 2950.07(B). Again, no court
proceeding occurred for this classification. The Attorney General notified Dehler of his Tier III
designation—and his new responsibilities—by written letter on No{fember 30, 2007.

Dehler filed a petition to contest the Tier HI classification on numerous statutory and
constitutional grounds. The trial court denied the petition without a hearing, and the Eleventh

District affirmed. See State v. Dehler (9th Dist.), No. 2008-T-0061, 2009-Ohio-5059 (“Dehler
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II"). The court rejected all of Dehler’s constitutional claims. /d. at § 92. Judge Grendell
concurred, explaining that Dehler’s S.B.10 classification did not violate the separation-of-powers
doctrine. Id. at § 103. Judge Cannon; dissentéd on procedural grounds, arguing that the triél
court erred in denying Dehler’s petition without a hearing. Id. at § 117.

thler appealed to this Court, and the case was initially stayed for Bodvke. The Court’s
separation-of-powers holding, however, did not expressly implicate Dehler because he had not
previously been classified by a court under Megan’s Law. The Court accordingly lifted the stay
and ordered briefing on the unresolved constitutional issues.

ARGUMENT

Attorney (General’s Propaosition of Law No, I1:

The consmutlonahty of 8.B.10 cannot be challenged by a lmgant who faces no threat of
direct or concrete injury from its provisions.

Dehler attacks S.B.10’s registration, reporting, notification, and residency provisioné under
a host of constitutional theories. But his brief ignores one critical fact. Dehler is not now subject
to any of those provisions, and as a practical matter, he never will be. As such, he lacks standing
to maintain his constitutional challenges.

When adjudicating constitutional disputes, this Court first performs “[a] -preliminary
inquiry infto]. . . the issue of standing,” asking “whether [the] litigant is entitled to have a court
determine the merits of the issues presented.” Cuvahoga Cty. Bd. of Comm’rs v. State, 112 Ohio
St. 3d 59; 2006-Ohio-6499, § 22 (internal quotations and citatipn omitted). “In Ohio, it is well
established that standing to attack the constitutionality of a legislative enactment exists only
where a litigant has suffered or is threatened with direct and concrete injury in a manner or

'degree. different from that suffered by the public in general, that the law in question has caused
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the injury, and that the relief requested will redress the inj.ury.?” Id. (internal quotations and
citation omitted).

Dehler has suffered no direct or concrete injury from S.B.10. He entered prison in 1993
and is still there now. Thus, he has never had to register as a sex offender with a county sheriff,
he has never been subjected to community notification, and he has never attempted to establish
résidency near a preschool or day-care center.

Nor is Dehler likely to suffer direct or concrete injury from S.B.10 in the near future—or
ever, for that matter. His S.B.10 duties “commence|] on the date of [his] release from a prison
term.” R.C. 2950.07(A)(3). But Dehler is serving a life sentence for his crimes, and his first
opportunity for parole will not occur until March 2070 (when he is 114 years old). Because it is
virtually certain Dehler will spend the rest of his life in prison, he will never perform any.
registration or reporting duties under S.B.10. Likewise, he will never be affected by S.B.10’s
.residency restrictions or community notification provisions. In short, Dehler cannot show a
_likelihood of concrete injury from S.B.10 and therefore has no standing to challenge the law.

At bottém, Dehler is asking this Court for an advisory opinion on the constitutionality of
S.B.10. Nothing about Ais /ife will change if the law is invalidated. Given this Court’s steadfast
refusal to “indulge iﬁ advisory opinions” on constitutional disputes, State ex rel. White v. Koch
(2002), 96 Ohio St. 3d 395, 399, it should dismiss this case as improvidently allowed.

Attorney General’s Proposit_ion of Law No. I1:

Retroactive application of S.B. 10 does not violate the Separarion—oﬁpowers‘ doctrine in the
Ohio Constitution.

Even if Dehler had standing to contest the constitutionality of S.B.10, his invocation of the

separation-of-powers doctrine fails on both procedure and substance. First, he waived the claim
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by not raising it before the Eleventh District. Second, he has not demonstrated that his S.B.10
classification unconstitutionally infringes on the judicial branch.

A. Dehler waived further review of his separation-of-powers claim when he failed to
raise it in the court of appeals.

As his brief notes, Dehler pressed a separation-of-powers claim in the trial court. Br. at 5.
But he did not raise this claim to the Eleventh District. Dehler’s ﬁvé assignments of error do not
mention “separation of powers.” See Dehler 111, 2009-Ohio-5059, at 9] 11-15. Indeed, Dehler’s
brief to the Eleventh District did not even use the term “separation of powers.” He limited his
mguﬁents to the Ex Post Facto Clause, the Retroactivity Clause, aﬁd‘substantive due process.
See Br. of Lambert Dehler, State v. Dehler (11th Dist), No. 2008-TR-61, at 25-34 (on file with

Clerk’s Office).

-‘ “[R]eviewing courts do not consider questions not presented to the court whose judgment is
sought to be reversed.” State ex rel. Porter v. Cleveland Dep 1 of Pub. Safety (1998), 84 Ohio St.
3d 258, 259. A litigant therefore “waiv([es]| his appellate claims” by “fail[ing] to raise the[m] . ..
in the court of appeals.” Id. In this case, Dehler did not advance a separation-of-powers claim to
~ the Eleventh District. He cannot revive that claim now in his brief to this Court.
B. S.B.10’s ciassification of Dehler as a Tier III offender does not offend separation of

powers because it does not disturb a final judgment or divest the judiciary of an
inherent power. '

“[T]he concept of separation of powers . . . is implicitly embedded in the entire framework
of . . . the Ohio Constitution.” S. Euclid v. Jemison (1986), 28 Ohio St. 3d 157, 159. This
doctrine ensures that “each of the three grand divisions of the government [are] protected from
encroachments by the others.” Fairview v. Giffee (1905), 73 Ohio St. 183, 187.

The separation-of-powers doctrine prohibits those laws that “impermissibly thréaten[] the

institutional integrity of the Judicial Branch.” State v. Bodyke, 126, Ohio St. 3d 266, 2010-Ohio-
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2424, 453 (citaﬁon omitted). Althdugh defining this boundary “is. not always easy,” id. at 9 50,
this Court has announced four key principles.

First, a state law may not “vest[] ofﬁcials in the execuﬁve branch with the power to review
judicial decisions.” Id. at ¥ 53 (citation omitted). In Jemison, for instance, the Court invalidated
a statute that authorized the Registrar of Motor Vehicles to re\}iew and reverse a trial court order
suspending a driver’s license, certificate of registration, or registration plates. 28 Ohio- St. 3d at
160-61. That law unconstitutionally “grant[ed] appellat.e review to an executive administrator, in
a manner that conflicts with the constitutional powers of the courts of appeals.” Id. at 161.

No such infirmity exists in this case. As Dehler himself acknowledges, his Megan’s Law
sex offender “designation attached as a matter of law,” not as a result of a judicial decision. Br.
at 8. Thus, the Attorney General’s administrative reclassification of Dehler to a Tier 11l offender
did not involve a review or reversal 0f any prior judicial decision. |

Second, a legislative act offends separation of powers if it attempts to “annul, reverse, or
modify a judgment of a court already renderéd.” Barlett v. State (1905), 73 Ohio St. 54, 58. The
Court invoked that principle in | Bodyke. There, the three individuals had prior judicial
adjudications of their sex offender status under Megan’s Law. Bodyke, 2010-Ohio-2424, at 4 29.
This Court held that those “classiﬁcation[s] constituted a final judgment” of a court, and “the
General Assembly c'[ould} not vest authority in the attorney general to reopen and revise the final
decision[s] of a judge classitying a sex offender.” | Id. at 99 56-57 (citation omitted).

Dehler is not analogous to the offenders in Bodyke becaqse, unlike those offenders, he
never received a prior judicial adjudication of his Megan’s Law status. Thus, his reclassification

under S.B.10 did not annul, reverse, or modify a final judgment of a court.
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Third, the General Assembly may not enact a law that “abridge[s] . . . power . . . inherent
and necessary to the exercise of judicial functions.” Hale v. State (1896), 55 Ohio St. 210, syl.
¢ 1. This Court’s decision in State v. Hochhausler, 76 Ohio St. 3d 455, illustrates this principle.
There, a driver challenged the constitutionality of his administrative license suspension. He also
requested a stay of the suspension pending resolution of the litigation, but state law specified that
any judicial stay of the suspension order “shall not be given administrative effect.” Id. at 463.
Invoking the separation-of-powers doctrine, this Court struck down the law because it deprived
the judicial' branch of its inherent “power to grant or deny stays” of executive branch actions. 7d.
at 464.

- The question here is whether S.B.10 limits any inherent power of the judiciary. Dehler
asserts that S.B.10 deprives courts of their inherent power “to conduct a hearing to‘ determine
[his] risk of future dangerousness, and . . . his sexual-offender classification.” Br. at 11. He is
wrong. The judiciary has no intherent authority to conduct hearings and perform individualized
assessments of a sex offender’s future dangerousness. That power was conferred by the General
Assembly in 1997 under Megan’s Law—and only then for the limited purpose of determining
whether a sex offender should receive the most severe “sexual predator” designation.

Automatic offense-based classification has long been the law in Ohio. The State’s original
sex offender law, enacted in 1963, contained no individualized hearing element. Anyone
convicted of two sex offenseé was automatically labeled a sex offender. See Forrﬁer R.C.
2950.01(A) '(-1 996). Megan’s Law also used automatic offense-based classifications for its two.
lower desiénations {(“sexually oriented offendér” and “habitual offender”). There was no judicial
factfinding: “The trial clourt .. . merely engage[d] in the ministerial act of rubber-stamping the

reg.istration requirement on the offender.” Stare v. Hayden, 96 Ohio St. 3d 211, 2002-Ohio-4169,
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9 16. Other civil disabilities likewise attach to convictions without regard to an offender’s future
dangerousness. ‘See, e.g., RC. 2151.86 (feloﬁy conviction precludes child-care center
employment); R.C. 2923.13 (felony conviction precludes gun ownership). This history
demonstrates that the choice of how a civil disability attaches-—whether automatically by
operation of law or selectively through individualized judicial determinations—is left up to the
legislature. So long as the disability is “civil,” the judiciary has no inherent authority to require
individualized hearings before the disability attaches.

Fourth, the General Assembly may not “authorize[] the executive branch to prosecute and
impose punishment for a crime.” Stafe v..Srerling, 113 Ohio St. 3d 255, 2007-Chio-1790, 9 31.
In State ex rel. Bray v. Rt;ssell (20600}, 89 Ohio St. 3d 132, for instan(?e, the Court invalidated a
state law that authorized the parole board to extend a prisoner’s sentence if he committed a
criminal offense Whj1¢ in prison, regardless of whether the prisoner was actually prosecuted. 1d.
at 135. This law unconstitutionally enlarged the role of the executive branch, the Court said,
becaﬁse “[t]he determination of guilt in a criminal matter and the sentencing of a defendant
convicted of a crime are soleiy the province of the judiciary.” Id. at i36.

- In this case, the General Assembly has not sought to determine Dehler’s guilt or extend his
criminal sentence, nor has it assigned those tasks to the Attorney General. Dehler neverthelless
complains that the General Assembly is acting as “judge, prosecutor, and jury” by “automatically
plac[ing] . . . offender[s] into a specific tier based on the[ir] crime” of conviction. Br. at 11.
thhing about that approacﬁ is novel or unconstitutional. As discussed above, the use of an
automatic offense-based classification system goes back to 1963. And Megan’s Law used
- automatic offense—bﬁsed classifications for two of its three .designations. At no point has this

Court (or any other court) found a separation-of-powers infirmity in a system where an
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individual’s “conviction for a seXually oriented offense automatically confer[s] on him” a sex
offender d¢signation. Hayden, 2002-Ohio-4169, at  16.

Judge Grendell’s concurring opinion below correctly applied the separation-of-powers
doctrine: Where a sex offender “has been previously classified . . . in a valid judgment 'entry
rendered by a court of competent jurisdiction, that judgment may not be impaired by subsequent
legislative enactment.” Dehler II, 2009-Ohio-5059, at § 102. In this case, however, “Dehler has
not been previously classified as a sexﬁal offender” by a court. Id. at ¥ 103. | Thus, “the
application of the Adam Walsh Act to Dehler does not disturb the settled judgment of a courf of
competent jurisdiction,” and “there is no constitutional impediment to his classification” under
S.B.10. Id. This Court should adopt that sound reasoning here and affirm Dehler’s
classification.

C. S.B.10’s classification of Dehler did not violate Bodyke’s severance remedy.
Dehler next contends that, “[e]ven if [his] reclassiﬁéation does not . . . encroach on a
judicial function,” it “violates the severance remedy that this Court developed in State v.
Bodyke.” Br. at 11. In other words, Dehler claims that the Bodyke Court reached past the facts
and circumstances of that case to invalidate all classifications under S.B.10, not just those
classiﬁcations that impermissibly reopened and modified a final court judgment. ‘He then cites
one specific passage from Bodyke to buttress his position. See 2010-Ohio-2424 at Y 66 (*We
therefore hold that R.C. 2950.031 and 2950.032 are severed and . . .. may not be enforced.).
To be sure, that one sentence, if read in isolation, supports Dehler’s view that all S.B.10
classifications are now invalid. An examination of the entire Bodyke opinion, howéver, confirms
that the Court’s remedy was far m;ore tailored. It invalidated only those S.B.10 classifications

that offended the separation—of—poweré doctrine. The Court emphasized that it was only

“excising the unconstitutional component” of S.B.10—that is, the component directing “the
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élttorney general to reopen and revise the final decision of a judge classifying a sex offender.”
Bodyke, 2010-Ohio-2424, at 99 57, 66 (emphasis added). That remedy Iéﬂ “the remainder of the |
AWA, “which is capable of being read and of standing alo.ne, ...in place.”” Id. at 4 66 (citation
omitted). The Court again reaffirmed the narrow scope of its remedy in the final line of its
opinion: “R.C. 2950.031 and 2950.032 may not be applied to offenders previously adjudicated
by judges under Megan’s Law, and the classifications and community-notification and
registration orders imposed previously by judges are reinstated.” Id. (emphasis added).

This language demonstrates that the Bodyke Court chose a scalpel, and not a
sledgehammer, for its remedy. It_invalidated oniy those S.B.IQ sex offender classifications that
.purported to modify a final court judgment. The Court did not address—nor did its remedy
touch on—the constitutionality of any other S.B.10 classification.

In asserting otherwise, Dehler ignores this Court’s well-established tradition of judicial
| restraint. In Bodyke, three sex offenders with prior jﬁdicial adjudications of their Megan’s Law
status alleged a separation-of-powers violation. This Court agreed. The question of S.B.10°s
constitutionality with réspect to those sex offenders who never received a prior judicial
adjudication was not before the Court. For Dehler to now say that Bodvke decided that question
would mean that this Court “answer[ed] a hypothetical question merely for the sake of qnswering
1t"—something that it doeé not do. Ahmad v. AK Steel Corp., 1}9 Ohio St. 3d 1210, 2008-Ohio-
4082, 4 3 (O’Connor, I., concurring). After all, the “hallmark of judici.al restraint is to rule only
on . .. an actual controversy.” Id.; accord Meyer v. United Parcel Serv., Inc. , 122 Ohio St. 3d
104, 2009-Ohio-2463, q 53 (“[T}he cardinal principle of judicial restraint [is that]} if it is not

necessary to decide more, it is necessary not to decide more.”) (citation omitted).
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This Court lifted its stay and directed the parties to submit briefing for a reason: It
recognized that Bodyke’s separation-of-powers holding and remedy did not resolve this case.
And for the reasons discussed above, the General Assémbly’s decision to classify Dehler under
S.B.10 did not violate separation of powers because Dehler never received a prior sex offender
designation from a court.

Attorney General’s Proposition of Law No. III:

Retroactive application of S.B.10 does not violate the Ex Post Facto Clause because S.B.10
is a civil, remedial law.

The Ex Post Facto Clause of the U.S. Constitution prohibits the enactment of “‘[a]ny
statute which punishes as a crime an act previously committed.”” State v. Cook, 83 Ohio St. 3d
404, 414 (citation omitted). When evaluating an Ex Post Facto claim, this Court uses the “intent-
effects test.” Id. at 415. First, the Court “determine[s] whether the General Assembly . _. .
‘indicated either expressly' or impliedly a preference for’” a civil purpose or a criminal purpose.
1. (citation omitted). If the legislature intended a criminal penalty, the law cannot be applied
retroactively to conduct before its effective date. But if the legislature “*indicated an intention to
establish a civil‘ penalty,”” the Court then asks ““whether the statutory scheme [is] so punitive
either in purpose or effect as to negate that intention.”” Id. (citation omitted).

Applying this two-step framework, Dehler claims that the intent and effect of S.B.10 is
punitive. He is wrong on both counts. |

A. The General Assembly intended to create a civil, remedial scheme.

When determining legislative intent, this Court “_look[s] to the language and purpose of the
statute,” Cook, 83 Ohio St. 3d at 416; accord Smith v. Doe (2003), 538 U.S. 84, 92 (examining

“the statute’s text and its structure 1o determine the legislative objective™).
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“Nothing on the face of [S.B.10] suggests that the legislature sought to create anything
other than a civil scheme designed to protect the public from harm.” Kansas v. Hendricks
(1997), 521 U.S, 346, 361. The General Assembly declared that when “the public is provided
adequate notice and information about offenders and delinquent children who commit sexually
oriented offenses,” they “can develop constructive plans to preprare themselves and their
children.” R.C. 2950.02(A)(1). It further stated that the “protection of members of the public
from sex offenders . . . is a paramount governmental interest,” and that “[t]he release of
information about sex offenders . . . td public agencies and the general public will further [that]
interest[].” R.C. 2950.02(A)(2), (A)6). .Finally, the General Assembly expressed its “intent to
protect the safety and general welfaré of the people of this state.” R.C. 2950.02(B).

In Cook, this Court construed identical statements in Megan’s Law as conclusive proof that
the legislature intended to create a civil, remedial scheme. 83 Ohio St. 3d at 416-17. The same
conclusion must be reached here with respect to S.B.10.

Dehler nevertheless urges this Court to look past the General Assembly’s plain words and
divine a hidden retributive purpose to the legislaturé. His evidence is unavailing.

First, Dehler notes that S.B.10 “is primarily codified within Title 29, Chio’s Criminal
Code.” Br. at 16. But Ohio has codiﬁed its sex offender registration law in the same section—
~ R.C. Chapter 2950—since 1963, and this Court has consistenﬂy deemed the law civil in nature.
Furthermore, Title 29 contains many statutes that do not involve criminal punishments. See, e.g.,
R.C. 2930.01 ef seq. (victim’s rights), R.C. 2953.01 et seq. (post—coﬁviction remedies);
R.C. 298.1 05 (civil forfeiture). As the U.S. Supreme Court has obsefved, the codification of a
sex offender law “in the State’s criminal procedure code is not sufficient to support a conclusion

that the legislative intent was punitive.” Smith, 538 U.S. at 95.
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Second, Dehler observes that 8.B.10’s “classification and registration dﬁties are a direct
consequence of the offense of conviction™; “there is no . . . independent determination as to the
likelihood that a giien offender would commit another crime.” Br. at 16, 20. This is irrelevant..
As discussed above, two of the Megan’s Law classifications (the “sexually oriented offender”
and “habitual offender” designations) were directly tied to the offender’s crimes 0f conviction.
“The trial court . .. . merely engage[d] in the ministerial act of rubber-stamping the registration
requirement on the offender.” State v. Hayden, 96 Ohio St. 3d 211, 2002-Ohio-4169, 16
(citation omitted). That the General Assembly now defines the most severe classification, Tier
111, solely by offense of conviction does not establish a retributive rﬁotive. As the U.S. Supreme
Couﬁ has recognized, “[t]he State’s determination to leéislate with respect to convicted sex
offenders as a class, rather than require individual determinations of their dangerousness, does
not make the statute a punishment.” Swmith, 538 U.S. at 104.

Third, Dehler highlights S.B.10’s penalty provision, noting that “the failure to comply with
registration, verification, or notification requirements subjects an individual ‘to criminal
prosecution and penalties.” Br. at 16. That feature does not transform S.B.10 into a punitive
law. Many regulafory laws contain similar penalty provisions. For instance, Ohio courts have
authbrity to issue civil protection orders, see R.C. 3113.31(E), and individuals who violate those
orders are subject to criminal prosecution, see R.C. 2919.27. This background threat of '
prosecution does not defeat the “civil” nature of the protective order. Furthermore, the penalty
provision in S.B.10 is not a recent innovation. Ohio’s original sex offender law (passed in 1963)
included a criminal sanction for non-registration, as did Megan’s Law, see Cook, 83 Ohio St. 3d
at 421, and Alaska’s sex offender law at issue in Smith, 538 U.S. at 96. Those laws were deemed

to be civil, remedial schemes, and S.B.10 is no different.
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Fourth, Dehler complains that S.B.10°s tier classification is imposed at a defendant’s
_'sentencing hearing. Br. at 17. But Megan’s Lawl employed that same practice. It instructed trial
courts to inform the offender of his registration obligations at sentencing. See Former R.C.
2950.03(A)(2) (1998). Megan’s Law further instructed the trial court to “include in the
offender’s sentence” a statement of tﬁe offender’s status as a sexual predator. See Former R.C.
2929.19(B)(4), 2929.21(G) (1998). Despite these features, the Cook Court found no punitive -
intent behind Megan’s Law. Because the State must provide notice to the sex offender of hjs.
obligations, “it is effective to make it part of the plea colloquy or the judgment of conviction.”
Smith, 538 1J.S. at 96. That *does not re.nder the statutory scheme itself punitive.” Id.

Fifth, Dehler argues that S.B.10’s disclosure requirements re?eal 'Ehe General Assembly’s
retributive purpose. Br. at 18, What he fails to acknowledge is that nearly all of his.listed
objections were features of Megan’s Law. It was Megan’s Law that first required an offender to
disclose his name, photograph, signature, residential address, employer’s address, school
address, license plate numbers, and other information requested by the bureéau of criminal
investigation. Former R.C. 2950.04(C) (2006). It was Megan’s Law that first opened this
information up to public inspection. Former R.C. 2950.081 (2006). And it was Megan’s Law
_that instructed the Attorney General to create an Internet sex offender registry with the offender’s
name, address, photograpﬁ, and other identifying information. Former R.C.2950.13({A)(11)
(2006). The Court has already recognized the remedial nature of these provisions. See State v.
Ferguson, 120 Oh_io St. 3d 7, 2008-Ohio-4824, 9 36. While the General Assembly added several
morle disclosure requirements in S.B.10—e-mail addresses, Internét identifiers, telephone

numbers, and the like—to reflect changing technology, Dehler puts forward no evidence to show
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that these additib__nal requirements were “designed to . . . punish the offender” ratiler than “protect
the pﬁblic.”l Id. at 9 38.

Neither the text por the structure of S.B.10 reveals a hidden retributive purpose. The
General Assembly’s purpose in enacting the law was civil—to protect the public and to bring '
* Ohio’s-sex offender classification and notification laws into conformity with national standards.

B. S.B.10 has a civil, remedial effect.

In light of the General Assembly’s clear intent to create a civil, remedial law when enacting
S.B.10, this Court must proceed to the second step of the Ex Post Facto analysis. Here, “only the
clearest proof will be .adequate to show that a statute has a punitive effective so és to negate a
declared remedial intention.” Cook, 83 Ohio St. 3d at 418.

When conducting this inquiry, the Court uses the seven guideposts outlined in Kennedy v.
Mendoza-Martinez (1963), 372 U.S. 144, 168-69, all of which confirm that 8.B.10 is a civil law.
Dehler’s arguments to the contrary are nothing but conclusory, unsupported assertions.

1. S.B.10 does not impose an affirmative disability or restraint on offenders.

To satisfy the first Kennedy factor, Dehler must show that S.B.10 imposes “an affirmative
chsablhty or restraint” on hlm_that is, ““some sanction approaching the infamous punishment of
1mprlsonment > Cutshall v. Sundquist (6th Cir. 1999) 193 F.3d 466, 474 (citation omitted). His
brief fails to identify a single example.

First, Dehler complains that S.B.iO’s registration obligations “are significant and
intrusive.” Br. at 22. He is wrong. S.B.10’s registration duties are no greater than those in
Megan’s Law. Offenders with the most severe designation must register quarterly with their

sheriff for life. In Cook, this Court held that such a duty was rot an affirmative disability or

:1 S.B.10 requlres offenders to provide a social secunty number, but federal and state laws
prohlblt disclosure of that information to the public. See 42 U.S.C. § 16918(b); R.C. 149.45.
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restraint: “The act of registering does not restrain the offender in any way.” 83 Ohio St. 3d at

b 2N 11

418. Rather, it “is a de minimus administrative requirement” “comparable to renéwing a driver’s
license.” Id.; accord Doe v. Bredesen (6th Cir. 2007), 507 F.3d 998, 1005 (Tennessee’s sex
offender “registration, reportingl, and surveillance co;llponents .. . do not constitute an
affirmative disability or resfraint”).

Second, Dehler observes that certain county sheriffs “have instituted a fee that must be paid
each time an individual registers.” .Br. at 22. That is irrelevant to the question at hand. These
fees are creatures of county ordinance or policy. S.B.10 does not impose, rauthorize, or
contemplate such fees for sex offender registration. Thus, these fees have nothing to do with the
issue of 8.B.10°s constitutionality.’

Third, Dehler argues that S.B.10 “impose[s] significant restraints with respect to where
registrants may lawfully reside.;’ Br. at 23. It is true that S.B.10 prohibits sex offenders from
residing within 1,000 feet of a school,.preschoo'l, or day-care center. R.C. 2950.034. But this
pro?ision operates prospectively only. See Hyle v. Porter, 117 Ohio St. 3d 165, 2008-0Chio-542,
924, Tt does not apply retroactively to Dehler or any other sex offender who committed his “acts
. . . prior to the effective date of the statute.” Id. at q 19. As such, S.B.iO’s residency restrictions
are irrelevant to the Kennedy factors. When determining Whetherl a law violates the Ex Post
Factq Clause, the inquiry looks only to those provisions of tfle law that operate retrospectively.
Sce Lynce v. Mathis (1997), 519 U.S. 433, 441 (“To fall within the ex post facto prohibition, a
Iaw must be retrospective.”). |

Fourth, Dehler argues that SB.10’s community notification provision “must be construed
as [a] substantial disabilit[y] for reclassified offenders.” Br. at 23. He is wrong. S5.B.10’s

community notification provision mirrors the Megan’s Law community notification provision.
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In fact, S.B.10 is less aggressive because it affords discretion to trial courts to remove
community notification for individual Tier IIT offenders. See R.C. 2950.11(F)(2). (By contrast,
trial courts had no discretion under Megan’s Law to remove community notification for sexual
predators.) In any event, this Court has already held that community notification is not an
affirmative disability or restraint under the first Kemmedy factor because “the burden of
dissemination is not imposed on the defeﬁdant, but rather on law enfofcement.” t‘ook, 83 Ohio
St. 3d at 418; accord Cutshall, 193 F.3d at 474-75 (the “public notification provisions” of a sex
_offender law “impose[] no restraint whatever upon the activities of a registrant”).

Simply put, Dehler has not shown that he is laboring under an affirmative disability or

restraint due to S.B.10. This first Kernnedy factor cuts against him.

2.  S.B.10’s registration and notification provisions do not resemble historical
punishments. ‘

Under the second Kennedy factor, Dehler must establish that S.B.10 imposes a sanction
that, “from a historical perspective . . . has been viewed as punishment.” Cutshall, 193 F.3d at
475. None of his three comparisons satisfies that requirement.

First, Dehler contends that 8.B.10’s community notification provisions, coupled w_ifh the
State’s usé of an Internet sex offender database, “share a common thread with traditional
.shaming punishments.” Br. at 23. That assertion ignores well-settled precedent.

This Court has twice rejected the public shaming analogy. In Cook, the Court reviewed a
community notification provision of near-identical scope.” The Court Held that “disseminatio;l
of such information iﬁ and of itself . . . has never been regarded as punishment when done in

furtherance of a legitimate governmental interest.” 83 Ohio St. 3d at 419 (citation omitted).

? Compare Former R.C. 2950.11(A) (1998) (requiring notice to neighbors, law enforcement,
public schools, charter schools, children’s agencies, day-care centers, and higher education
institutions), with R.C. 2950.11(A) (expanding notice to include building manager, other
occupants if offender lives in a multi-unit building, and child volunteer organizations).
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Later, in Ferguson, the Court reviewed a Megan’s Law amendment that required the Attorney
General to fnaintain an Internet database displaying the offender’s name, photograph, address,
‘and description. That provision, the Court said, was not “akin to colonials’ ciearly puniﬁve
responses to similar offenses, which ranged form public shaming to branding and exile.” 2008-
Ohio-4824, at  37. After all, “[t]he information at issue”—Dehler’s criminal history—*is a
public record, and its characteristic as such does not change depending on how the public gains
access to it.” State v. Williams (2000), 88 Ohio St. 3d 513, 526. |

The U.S. Supreme Court has also eschewed the public shaming analogy. In Swmith, the
Court reviewed an Alaska sex offender law that mandated publication of a sex offender’s name,
aliases, address, photograph, physical description, license plate number, employment address,
date of birth, crime of conviction, date of conviction, place of conviction, and length of sentence.
538 U.S. at 91. Rejeéﬂng the comparison to shaming, the Court held that “[o]ur system does not
treat dissemination of truthful information in furtherance of a legitimate governmental objective
as puniéhment.” Id. at 98. Rather, the Court found that “[t}he purpose and the principal effect of
notification are to inform the public for its own safety, not to humiliate the offender.” Id. at 99. -

S.B.10 mandates the same type of community notification and Internet publication. As
Cook, Ferguson, and Smith establish, these tools do not constitute shaming punishments.

Second, Dehler argues that S.B.1(s resideﬁcy restrictions match the historical punishment
of expulsion. Br. at 24. Asjust discussed, S.B.10s residency restrictions may only be enforced
prospectively. See Hyle, 2008-Ohio-542 at 1 24. Simply put, S.B.10 does not restrict the
housing choices of Dehler or any sex offender who committed his crime before July 1, 2007——
the effective date 6f the law. Because such prospective laws do not implicate the ex post facto

prohibition, this provision of S.B.10 is not relevant to the Kennedy analysis.
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Third, Déhier complains that “the registration and reporting scheme” in S.B.10 *is now so
onerous that it is becoming difficult to distinguish registration from probation, parole, and other |
forms of supervised release.” Br. at 24, That characterization is false. SiB.lO’ls registration
scheme does not stray above the maximum ceiling—quarterly registration with the sheriff—
upheld in Cook. Furthermore, the U.S. Supreme Court has squarely rejected analogies to parole
and probation. Registration laws are not “parailel to probation or supervised release,” the Court
said, because there is no ongoing supervisory element and no “supervising officer” who may
“seek the revocation of probation or release in case of infraction.” Smith, 538 U.S. at 101. This |
Court has also rejected the analogy, see Cook, 83 Ohio St. 3d at 418 (“[r]egistration has long
been a valid régulatory technique with a remedial purpose™), as has tﬁe_ Sixth Circuit, see
Bredesen, 507 F.3d at 1005 (“registration . . . components are not of a type that we ilave
traditionally considered as punishment.”).

In sum, nothing in S.B.10 mirrors historical punishment.

3. S.B.10 does not contain a scienter requirément.

In referencing the third Kennedy factor, Dehler briefly asserts that S.B.10 “comes into play
only upon a finding of scienter.” Br. at. 25. He is wrong. This factor asks whether there is a
“scienter requirement indicated in [the law]|” itself. Cook, 83 Ohio St. 3d at 419; see also
Cutshall, 193 F.3d at 475 (scienter ;equirement must be found in the statute “on its face™).

S.IB.IO, like its predecessors, contains no scienter requirement. It “applies to persons

convicted of any one of the sex offenses listed in the statute, without inquiry into the offender’s

state of mind.” Cutshall, 193 F.3d at 475. This third factor therefore favors the State.
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4. S.B.10 does not materially advance the traditional aims of punishment.

Discussing the fourth Kennedy factor, Dehler argues that S.B.10 was “designed in large
part to have both a retributive and deterrent effect” due to “the substantial restraints on physical
liberty and the ostracism associated with sex-offender registration and notification.” Br. at 25,

That conclusory statement contains two errors. First, S.B.10 does not impose any physical
restraints on Dehler. That Dehler must register with his sheriff four times a year is an
“inconvenience . . . comparable to renewing a driver’s license,” but it “does not restrain [him] in
any way.” Cook, 83 Ohio St. 3d at 418. And “the burden of dissemination” from S.B.IO’Q
community notification program “is not imposed on [Dehler], but rather on law enforcement.”
Id.

Second, public opprobrium is a cc;nsequence of every sex offender law. This Court has
acknowledged that “[w]idespread public access is necessary for the efficacy of the scheme, and
the atténdant humiIiatién is but a collateral consequence of a valid regulation.” Ferguson, 2008-
Ohio-4824, at § 38 (quoting Doe, 538 U.S. at 99). But this Court has also affirmed the
“remedial, regulatory” nature of these notification laws, emphasizing that “the sting of public
censure does not revert a remedial statute into a punitive one.” /d. at 9 36-37.

To be sure, S.B.10’s registration and notification provisions (like those in Megan’s Law)
will have some éollateral deterrent effect on offenders. Nevertheless, “‘the mere presence of a

L

deterrent purpose’ does not transform a valid regulatory scheme into a criminal punishment.
Smith, 538 U.S. at 102 (quoting Hudson v. United States (1997), 522 U.S. 93, 105); accord
Cutshall, 193 F.3d at 475. As this Court has noted, any deterrent effect from sex offender

registration and notification is minimal when juxtaposed with the threat of traditional criminat

punishments. Cook, 83 Ohio St. 3d at 420 (“I'S]tatues with a much lesser penal effect than
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incarceration, such as the notification provisions of R.C. Chapter 2950, will have little deterrent
effect, if any.”).

Given the nominal nexus between S.B.10 and the traditional aims of punishment, this
fourth Kennedy factor leans toward the State, not Dehler.

5. Any punishment under S.B.10 flows from a new violation.

!

With respect to the fifth Kennedy factor, Dehler argues that S.B.10 “applies onl'y to
behavior which is élready a crime.” Br. at 26. The decisions in Smith and Cook foreclose hlS
reliance on this factor, It is truc that $.B.10°s “regulatory scheme applies only to past conduct,
which was, and is, a crime.” Swmith, 538 U.S. at 105. But S.B.10 does not impose new criminal
- punishment on that past conduct. Réther, “[t]he obligations the statute imposes are. the
responsibility of registration, a duty not predicated upon somé present or repeated violation.” Id.
And “any . . . punishment flows from a failure to register, a new violation of the statute, not from
-a past sex offense.” Cook, 83 Ohio St. 3d at 4_21; accord Cutshall, 193 F.3d at 476.

6. S.B.10 serves the remedial purpose of protecting the public.

On the sixth Kennedy factor, Dehler acknowledges that S.B.10 “advance[s] a legitimate,
regulatory purpose: the protection of the public from dangerous sexual offenders.” Br. at 27.

He is right. The U.S. Supreme Court has recognized that sex offender laws advance “a
legitimate nonpunitive purpose of ‘public safety, which is advanced by alerting the public to the
risk bf sex offenders in their community.’” Smirh, 538 U.S. at 102-03 (citation omitted); accord
Cutshall, 193 F.3d at 476 (sex offender laws “aid lavs.r enforcement and protect the public”). This
Court in Cook likewise recognized that sex offender registration “allows local law enforcement
to collect and maintain a bank of information on offenders” and that community notification

“.allow[s] dissemination of relevant information to the public for its protection.” 83 Ohio St. 3d
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at 421. In Ferguson, the Court re-emphasized that sex offender registratidn and notification
helps protect and educate the publlic. See 2008-Ohio-4824, 99 35-38.

S.B.10 advances another remedial purpose—it aligns Ohio’s system with the national sex
offender registry and other state systems. Under the old Megan’s Law regimes, the States were
losing track of over twenty percent of sex offenders due to a lack of coordination and standards
ambng their different systems. See 152 Cong. Rec. S 8012 (July 20, 2006) (Statement of Sen.
Hatch). Congress passed the Walsh Act in an effort to “sew together the patch-work quilt of 50
d.ifferent State attempts to identify and keep track of sex offenders.” Id. It created uniform
standards for sex offender registration and community notification, 42 U.S.C. §§ 16913-16918,
16921, and it established one national repository within the Department of Justice, id § 16919,
S.B.10 therefore advances a legitimate nonpunitive purpose of aligning Ohio’s sex offender
registration and notification scheme with those national standards, thereby enhancing its
efficacy.

7.  S.B.10 is not excessive in relation to that purpose.

The seventh Kennedy factor asks whether the provisions of S.B.10 are excessive in relation 7
to the laW’s remedial purpose. This “is not an exercise in determining whether the legislature
has made the best choice possible to address the problem it seeks to remedy,” but “whether the
regulatory means chosen are reasonable in light of 1;he nonpunitive objective.” Smith, 538 U.S.
at 105. Dehler offers only two arguments on this score.

Dehler first contends that S.B.10 is excessive because his “classification is tied solely to the
fact of conviction as oppose_:d to any finding of future dangerousness.”  Br. at 27. To the
contrary, there is nothing unreasonable about the General Assembly’s decision to classify Dehler

as a Tier III offender solely by reference to his criminal offense.
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This Court has already said so. Two classifications under the old Megan’s Law—the
“sexually oriented offender” designation and the “habitual offender” designation--were tied
solely to the offender’s convictions. “The trial court [did] not ‘determine’ anything. It merely
engage[d] in the ministerial act of rubber-stamping the registration fequirement on the offender.” |
Hayden, 2002-Ohio-4169, at { 16 (citation omitted). Notwithstanding the automatic nature of
those classifications, this Court affirmed their constitutionality 1n Cook and Ferguson.

:The U.S. Supreme Court has said so as well. In Smith, it found no constitutional deficiency
~ in Alaska’s offense-based sex offender classification system: “The State’s determination to
legislate with respect to convicted sex offendérs aé a class, rather than require individual
determination of their dangerousness, does not make the statute a punishment under the Ex Post
Facto Clause.” 538 U.S. at 104.

In S.B.10, the General Assembly “ma[de] reasonable categorical judgments that conviction
of specified crimes should entail particular regulatory consequences.” Id. at 103-04. The Walsh
Act tiers are commensurate with the severity of the offender’s conduct: Tier I consists of lesser
offenses (e.g., importuning, voyeurism, pandering), Tier II gonsists of more serious offenses
(e.g., compelling prostitution, pandering involving a minor, illegal use of a minor for nudity-
oriented material), and Tier III consists orf the most severe crimes (e.g., rape, sexﬁal battery,
- aggravated murder with sexual motivation, kidnapping of a minor for sexual activity). As the
severity of the crime increases, the frequency and duration of the offender’s reporting period
lengthens. Given the pronouncements from this Court and the U.S. Supreme Court, such an

offense-based calibration is eminently reasonable.
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Dehler next asserts that $.B.10 is “excessive in relation to any public safety goal” because
“empirical evidence . . . demonstrates the inefﬁcé,cy of sex-offender registration laws in actually
protecting the public from harm..” Br. at 27. But Dehler’s own evidence undercuts thé.t claim..

On page 25 and 26 of his bfief, Dehler offers two lone empirical studies. In the first, the
author; examined rape statistics in ten states with various sex offender laws. Sec Bob E.
Vasquez et al., The Influence of Sex Offender Registration and Notification Laws in the United
States (2008), 54 Crime & Deling. 175." They next analyzed whether a statistically significant
change occurred in the monthly incidences of rapes after the effective date of each law. Id. at
184. Although some statc laws did not prompt a change, Ohio’s did: “The rape incidences in
Hawaii, Idaho, and Ohio . . . significantly decreased after the introduction of the sex offender
notification laws.” Id. at 186 (emphasis added). In Dehler’s second study, the aﬁthors compared
trends in national crime data to the effective date of sex offender laws in various states—
including Ohio. See J.J. Prescott & Jonah E. R;)ckoff, Do Sex Offender Registration and
Notiﬁcaﬁon Laws Affect Criminal Behafior? (2008). They found “evidence that sex offender
registration and notification laws decréased the total frequency of sex offenses in the states . . .
examine[d].” Id. at 4. Notably, the authors concluded that “[t]he registration of released sex
offenders 7a10'ne is associated with a significant decrease in the frequency of cﬁme.” 1d
(emphasis added). Therefore, Dehler’s own studies confirm—or, at the very-least, support—the
General Asserﬁbly’s view that S.B.10 promotes public safety.

Simply put, Dehler has not : substantiated his claim that sex offender registration and
notification “do[] very little to advance pu.bli'c. safety.” Br. at 27. Plenty of evidence—anecdotal

and empirical—exists to the contrary. Because S.B.10 has “a rational connection to a

nonpunitive purpose,” and because “the means chosen”—an offense-based classification
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- system—"are reasonable,” Bredesen, 507 F.3d at 1006-07, this final Kennedy factor provides
further proof of 8.B.10’s constitutionality. |

Examining the same seven Kennedy factors, all the federal circuit courts—including the
Sixth Citcuit-have “consistently and repeatedly rejected ex post facto challenges to state
statutes that retroactively require sex offenders convicted before their effective date to comply
with similar registration, surveillance, or reporting requirements.” Bredesen, 507 F.3d at 1007
(collecting cases). Dehler has offered this Court no basis for going in the opposite direction.

Attorney General’s Proposition of Law No. IV:

Retroactive application of S.B.10 does not violate the Retroactivity Clause of the Ohio
Constitution because the law is remedial, not substantive or punitive.

The Retroactivity Clause of the Ohio Constitution provides that “[t]he general assembly
shall have no power to pass retroactive laws.” Ohio Const., Art. TI, § 28. When efaluating a
Retroactivity Clause claim, the Court uses a two-part test. It first determines “whether fhe
General Assembly expressly made the statute retroactive.” Hyle, 2008-Ohio-542, at 8. If so,
the Court then assesses “whether the statutory reétriction is substantive or remedial.” Id. A
remedial law does not violate the Retroactivity Clause, even if applied retroactively. /d. atq 7.

The first prbng_is not in dispute. The registration and }notiﬁcation requirements in S.B.10
ap'pliy retroactively to sex offenders who committed their crimes before July 1, 2007. (S.B.10’s .
residency restriction is the exception; it applies prospectively only.)

As to the second prong, a statute is “*substantive’ if it impaifs or takes éway Vésted rights,
affects an accrued substantive right, imposes nevs} or additional burdens, duties, obligation or
liébiiities as to a past transaction, or creates a riew right.” Cook, 83 Ohio St.3d at 411. A statute
is “remedial” if it “affect[s] only the remedy provided” or “merely substitute[s] a new or more

appropriate remedy.” Id.
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' Dehler offers three arguments for why S.B.10 is a “substantive” law. First, he contends
that S.B.10’s classification and notification system is “a form of punishment,” and thus “affect|s]
[his] substantive right to due process and the prohibition against double jeopardy.” Br. at 30.
This is a mere rehash of his Ex Post Facto argument. As Dehler admits, the line Behtvs.reen a civil,
remedial statute and a pﬁnitive status turns on an “anaiysis of the Kennedy factors.” Br. at 31;
accord State v. Martello, 97 Ohio St. 3d 398, 2002-0hio-6661, | 21 (referencing Kennedy factors
in assessing whether a sanction is civil or criminal for double jeopardy purposes). And as
explained above, those seven factors demonstrate that S.B.10 is a civil remedial, law.

| Second, behler asserts that S.B.10 “attach[es] new duties to a past fransaction: the original
offense of conviction.” Br. at 31. That érgument fails because, under the Retroactivity Clause,
Dehler had nowreasonable expectation of finality in his past criminal transactions.

This Court addressed this very argument in Cook.  In June 1996, Tony Cook engaged in
sexual activity with two minor children. He pled guilty to one count of gross sexual imposition.
83 Ohio St. 3d_7at 404. Undef the law then in effect, Cook had no sex offender registration or
notification duties. That law reached only those persons “convicted two or more times, in
separate crimiﬁal actions” of a sex offense. Former R.C. .2950.01(A)7 (1996). The General
Assembly then enacted Megan’s Law. Beginning July 1, 1997, all sex offenders had a legal du{y
to register with the county sheriffs. See Cook, 83 Ohio St. 3d at 408. The General Assembly
also applied Megan’s Law reﬁrolactively to those iﬁdividuals, like Cook, who committed their
crimeé before the statute’s effective date. Id. at 410.

At sentencing, the trial court classified Cook as a sexual predator under Megan’s Law
and ordered him to register quarterly with his county sheriff for the rest of his life. Id. at 404,

Cook objected to the classification under the Retroactivity Clause, arguing that the General
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_ Assémbly‘ had “significantly changed the law as it existed when [his] offense was committed”
and “impos[ed] additional duties and attach[ed] new disabilities to past transactions.” Id.

This Court disagreed, rejecting Cook’s argurﬁent that the General Assembly “had attached
a new disability” to his past conduct. Id. at 412. Rather; the Court reaffirmed the rule that “a
later enactment will not burden or attach a new disability to a past transaction or consideration in
the constitutional sense, unless the past transaction or consideration created at least a reasonable
expectation of finality.” Id. (emphasis added and citation omitted). It then found that Cook
lacked such an expectation of finality with respect to his felonious conduct: “[E]xcept with
regard to constitutional protections against ex post facto laws . . . felons have no reasonable right
to expect that their conduct will never thereafter be méde the subject of legislation.”” Id. at 412
(emphasis and citation omitted). Thus, the General Assembly’s decision to apply Megan’s Law
retroactively to Cook “d[idj not vio]ate the ban on retroactive laws.” Id. at 413.

Dehler stands in the same sﬁoes as Cook. He committed his sex offense before the
effective date of S:B.10, and he now claims that retroactive application of S.B.10 “imposes new
or additional burdens as to [that] past transaction.” Br. ét 31. This argument fails because, like
Cook, Dehler has no reasonable expectation of finality with respect to his criminal transaction.

See Cook, 83 Ohio St. 3d at 412. Therefore, S.B.10 did “not burden or attach a new disability to
| [that] past transaction . . . in the constitutional sense.” Id. (citation omitted).

Third, Dehler briefly contends that S.B.10 “has the effect of impairing the vested rights” of
Isex offenders. Br. at 32. At no point, however, does Dehler identify a “vésted right” that he
acquired under contract or priér statute. Indeed, this Co'urt:in Cook summarily dismissed the
offender’s assertion that a “vested right had been created” in Ohio’s prior sex offender law. 83

Ohio St. 3d at 412; accord City of E. Live.rpool v. Columbiana Cty. Budget Comm'n, 114 Ohio
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St. 3d 133, 2007-Ohio-3759, § 33 (“[N]o one has a vested right in having the law remain the
same over time.”).
In short, none of Dehler’s three theories amounts to a Retroactivity Clause violation.

Attorney General’s Proposition of Law No. V:

Retroactive application of S.B.10 does not violate double jeopardy because it does not
" impose a second criminal punishment.

Dehler next claims that the retroactive application of S.B.10 violates double jeopardy -
because its “registration and notification requirements operate as a second punishment..” Br. at
-32. This proposition fails both procedurally and substantively.

As to procedure, Dehler failed to faise his double jeopardy claim in the Eleventh District.
His brief did not even mention the term “double jeopardy.’; See Br. of Lambert Dehler, State v.
Dehler (11th Dist), No. 2008-TR-61, at 25-34 (on file with Clerk’s Office). By failing to
advance this claim below, Dehler waived further consideration of it. See Porter, 84 Ohio St. 3d
at 259.

As to substance, Dehler’s double jeopardy claim is tied to his Ex Post Facto claim. When
determining whether a law operates as a “secdnd punishment” within the meaning of double
jeopardy, this Court uses the same seven Kennedy factors as it applies to Ex Post Facto claims.
See Martéllo, 2002-Ohio-6661, at § 21, Williams, 88 Ohio St. 3d at 528. As explained above,
those factors demqhstrate that S.B.10 is a civil, remedial law. Dehler’s double jeopardy claim

thereforé fails.
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Attorney General’s Proposition of Law No. VI:

A claim that sex offenders have a constitutional vight to counsel to challenge their S.B.10
classifications is not properly before the Court; in any event, the claim has no merit
because the offender is not threatened with a deprivation of liberty or a fundamental right.

If S.B.10 survives these four constitutional objections (and it should), Dehler still asserts a
due process right to state-appointed counsel to contest his Tier III classification under S.B.10.
That claim is rife with procedural error. Because Dehler did not present that claim to either the
trial court or the Eleventh District, it is not properly before the Court. The claim is also
meritless.

A. Dehler waived his due process claim by not raising it before the trial court or the
Eleventh District.

This Court has long adhered to the elementary prinCible that “a constitutional question can
not be raised in a reviewing court u;nlesé it appears it was urged in the trial court.” State ex rel.
Specht\y. Oregon City Bd. bf Educ. (1981), 66 Ohio St. 2d 178, 182. The rationale for thi.s well-
worn rule is self evident: “[A}ppellate. courts do not sit as self-directed boafds of legal inquiry
and research.” Bodyke, 2010-Ohio-2424, at § 78 (O’Donnell, J., concurring) (citation omitted).
Rather, they examine only those “questions . . . presented to the court whose judgment is sought
to be reversed.” Porter, 84 Ohio St. 3d at 259 (citation omitted). This rule serves as a warning
to all litigants that “[c]onstitutional rights may be lost . . . by a failure to assert them at ther_
proper time.” State v. Childs (1968), 14 Ohio St. 2d 56, 62.

- In this case, Dehler filed a petition in the Trumbull County Court of Common Pleas
challenging his S.B.10 classification. He requested thé appointment of an attorney, claiming a
statutory right to counsel under R.C. 120.16, R.C. 2950.11(F)(2), and R.C. 2950.032(E). See
Mot. for Immediate Appt. of Counsel (Trumbull C.P.), No. 2008-CV-402 (on file with Clerk”.s

Office). The trial court denied his request. On appeal to the Eleventh District, Dehler again
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claimed a statutory right to counsel under these same provisions. See Br. of Lambert Dehler,
State v. Dehler (11th Dist), No. 2008-TR-61, at 19-25 (on file with Clerk’s Office). The
Eleventh District also denied thc.clajm. See Dehler I1I, 2009-Ohio-5059, at § 70-83. Dehler’s
pleadings to these courts never referenced “due process” or any constitutional concern implicated
by his alleged entitlement to counsel——his arguments were purély statutory.

In his merit brief to this Court, Dehler never advances his claim of a statutory right to
counsé1.3 “[11t is therefore ‘deemed to be abandoned.” City ;)f E. Liverpool v. Columbiana Cly.
Budget Comm’n, 116 Ohio St. 3d 1201, 2007-Ohio-5503, § 3 (citation omitted). Instead, and for
the first time in this litigation, Dehler asserts a constifuﬁonal right to counsel to challenge his
S.B.10 classification. He references a host of federal precedents discussing the right to counsel
in civil commitment proceedings, parental rights disputes, and the like—none of which were
presented to the courts below, |

The Attorﬁey General is not aware of any authority that permits Dehler to raise his claim to
this Court in the first instance, nor should this Court establish such a precedent. It should instead
dismiss this proposition as improvidently allowed.

B. State-appointed counsel is not required because S.B.10 is not a criminal statute.

. Notwithstanding that fatal procedural problem, Dehler’s due process claim fails on its
merits. Dehler begins with the assertion that S.B.10 is “a quintessentially penal statute” under
the seven Kennedy factors. Br. at 33-34. He then analyzes whether his petition challenging his

Tier III designation “is a critical stage of a criminal proceeding.” Br. at 34-37.

* The Cuyahoga County Public Defender, as amicus, briefly asserts that Dehler is entitled to
counsel under R.C. 120.16. Br. at 12, Because Dehler abandoned this claim, the Attorney
General will not address it here. He did provide a complete analysis of R.C. 120.16 in earlier
litigation. See Supp. Br., Chojnacki v. Cordray (June 23, 2009), No. 2008-0991, at 21-23,
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This is yet another replay of the Ex Post Facto argument. If Dehler’s premise is correct and
S.B.10 is a penal statute, under the Kennedy factors, fhen S.B.10 cannot retroactively apply to -
him. His Tier IlI classification would be iﬁvalid, this entire pfoceeding would terminate, and~the
right-to-counsel question would become moot. As the Attorney General explained above,
however, S.B.10 is not a criminal statute under the Kennedy factors.

C. State-appointed counsel is not required because S.B.1¢’s classification process does
not threaten an offender’s liberty or a fundamental right. -

Because S.B.10 is a civil statute, Dehler must demonstrate that he is entitled to counsel
under the .Fourteenth Amendment’s ciue process clause. In advancing this claim, Dehler
expansively (and erroneously) reinterprets fhe U.S. Supreme Court’s pronouncements on the
right to counsel in civil proceedings. The Court has recognized such a right in two limited
contexts—where the individual is threatened with a deprivation of liberty or the loss of a
fundamental right.

Dehler faces neither threat in this litigation. Thus, he is not entitled to counsel.

1.  Dehler’s personal liberty is not at stake in his S.B.10 classification challenge.

Dehler correctly obsérves that a litigant has “an absolute right to appointed counsel in those
circumstances in which [he] faces a loss of personal freedom.” Br. at 38. A litigant has a right
to appointed counsel in civil proceedings “if . . . he may be deprived of his physicéll liberty.”
Lassiter v. Dep’t of Social Servs. of Durham Ctjz. (1981), 452 U.S. 18, 27.

But 8.B.10’s registration and notification provisions impose no such physical restraints on
sex offenders. In Cook, this Court reviewed a Megan’s Law classification that required quarterty
registration with the county sheriff. It.properly recognized that “[t]he act of registering does not
restrdin tﬁe offender in any way.” 83 Ohio St. 3d at 418 (emphasis added). Cook also found no

physical disability in a community notification program because “the burden of dissemination is
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not imposed on the defendant.” fd. The Court reaffirmed these principles in fHayden, finding
that the offender ;‘ha[d] certainly not suffered any bodily restraint as a result of the registration
_requirement imposed on him.” 2002-Chio-4169, at § 14. S.B.10’s provisions operate in the
same fashion. They impose no impairment on Dehler’s physical liberty, and thus the right to
counsél does not attach.

Dehler instead maintains that “the risk of incarceration” from his S.B. 10 classification is
“sufficient to trigger the right to counsel under the Fourteenth Amendment.” Br. at 40. In other
words, he contequ that the law’s increased reporting duties make his noncompliance—and
therefore a future criminal prosecutioh and conviction—more likely. But that has never been the
test for appointment of counsel in civil proceedings. Again, the relevant inquiry is whether the
“proceedings . . . may result in commitment to an institution.” In re Gémlt (1967), 387 U.S. 1,
41. If the litigant faces the threat of incarceration or commitment in that proceeding, the right to
counsel is triggered. See, €.g., n re Fisher (1974), 39 Ohio St. 2d 71, 80 (right to counsel in
civil commitment proceedings because of the “obvious deprivation of liberty arising from
physical restraints upon a committed individual’s freedom™).

In this case, Dehler’s physical liberty is not at risk in his 8.B.10 reclassification challenge.
Only two outcomes are possible: either the trial court will reduce his tier designation, or it Wili
leave him af Tier III. Under no circumstance;s can the court order Dehler’s physical confinement
to an institution or jail at the close of the proceedings.

Dehler’s reliance on Vitek v. Jones (1980), 445 U.S. 480, for the contrary proposition is
unavailing. In Vitek, the U.S. Supreme Court determined that prisoners contesting an
involuntary tgansfer to a mental hospital‘ were entitled to state-appointed counsel. The reason

was that “commitment to a mental hospital produces ‘a massive curtailment of liberty.”’ Id. at
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491 (citation omitted). And because the deprivation of liberty in a mental hospital is
“qualitatively different” from the deprivation of liberty in a prisbn, the inmate was entitled to
counsel before the transfer could occur. Id. at 493.

Dehler acknowledges as much: “Central to the Court’s decision in Vitek was the fact that
the prison was subjected to a major change in the éondiﬁons of confinement.” Br at 41. In this
case, by contrast, there is no physical confinement (much less a major change in confinement) of
Dehler arising from his S.B.10 reclassification challenge. Absent that péssibility, the right to
counsel is not triggered.

Dechler’s theory—that a speculative risk of incarceration, premised on his speculative future
violation of the law, is sufficient to trigger the right to counsel—finds nb support in precedent.
Only one circumstance—“where iche litigant may lose his physical liberty if he loses the
litigation”—triggers the right to counsel in civil proceedings. Lassiter, 452 U.S. at 25. And that
possibility is not present here. If Dehler loses his S.B.10 reclassification challenge, he faces no
new restraint on his physical liberty.

2.  Dehler’s fundamental rights are not at risk in his $.B.10 classification challenge.

Absent the threat of the loss of personal freedom, there isa strong presumption against the
right to appointed counsel in civil proceedings. See Lassiter, 452 U.S. at 27. That presumption
can be overcome in only the narrowest of circumstances—where the litigant is threatened with
the deprivation of a fundamental right.

In Lassiter, the U.S. Supreme Court held that the Fouﬁeenth Amendment guarantees the
right to counsel in certéin parental termination cases where “the parent’s interests [are] at their
strongest, the State’s interests [are] at their weakest, and the risks of error [are] at their Peak.” Id.
“at 31. Key to the Court’s decision was the “fundamental” nature of parent’s interests in his or

her children. Id. at 27; accord M.L.B. v. S.L.J.,, 519 U.S. 102, 119 (1996) (“Although both
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Lassiter and Santosky yielded divided opinions, the Court was unanimously of the view that ‘the
interest of parents in their relationship with their children is sufficiently fundamental to come

b

within the finite class of liberty interests protected by the Fourteenth Amendment. ) (citation
omitted).

This Court has endorsed Lassiter’s analysis. It has afforded the right to counsel to litigants
in civil cases when the State secks the “involuntary, permanent terminétion of parental rights.”
State ex rel. Heller v. Miller (1980), 61 Ohio St. 2d 6, 13; accord State ex rel. Cody v. Towner
(1983), 8 Ohio St. 3d 22 (right to counsel in paternity proceedings). Again, key to this Court’s
holding was its finding that parental rights are “fundamental” under the due process clause.
Heller, 61 Ohto St. 3d at 13.

| This case differs in two key respects. First, it is essential to appreciate the origin and
posture of Dchler’s S.B.10 classification challenge. It is a civil proceeding initiated by the
offender against the State under R.C. 2950.032(E). Yet Dehler does not cite, nor is the Attorney
General aware of, any authority recognizing a due process right to appointed counsel where the
litigant himself initiates the civil proceeding against the government.

Second, Dehler has not explained how any of his.fundamental interests are threatened in his
classification challenge. Such recognized “fundamental” rights include the right to vote, the
right to interstate travel, the right to free speech and free exercise of religion, and the right to
procreate. See Williams, 88 Ohio St. 3d at 530. But as this Court has already recognized, “there
is nothing in R.C. Chapter 2950 that infringes upon any-fundamental right of privacy or any
other fundamental constitutional right that has been recognized by the United States Supreme

Court.” Id. at 531.

48



To be sure, Dehler has a personal stake in the outcome of his S.B.10 classification
challenge. The proceeding could theoretically impact his reporting obligations, his reputation,
employment prospects, and finances (although this is very much unlikely since Dehler will spend
the rest of his life inprison). But many other civil proceedings entail similar consequences.
Ci_vil forfeiture proceedings threaten an individual’s .house, his personal property, and his
finances. Ciyil protection orders (which are enforced through criminal penalties) in domestic
violence cases dictate where certain individuals may live and work. In immigration proceedings,
the individual is threatened with deportation and the consequent separation from his family, job,
and livelihood. And in ﬁabeas proceedings, an individual prisoner’s life or liberty is centrally at
stake. Despite the weighty nature of the interests at stake, ﬁone c_>f these civil proceedings
trigéers a right to counsel under the Due Process Clause.

In short, Dehler is not threatened with a deprivétion of his liberty or a fundamental right in
his S.B.10 classiﬁcaﬁon- challenge. Thus, due process does not guarantee him a right to

appointed counsel.
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CONCLUSION

For all of the foregoing reasons, the Court should affirm the decision below.
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