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I. TNTRODUCTION/SUMMARY

This Court's recent decision in Ohio Bell Tel. Co. v. Levin, 124 Ohio St.3d 211, 2009-

Ohio-6189, squarely resolves this factually parallel personal property tax case, as the BTA

reasonably and lawfully held in its decision below. In Ohio Bell, the Court held that the

telephone company failed to confer jurisdiction on the BTA to consider a brand-new valuation

challenge to the Tax Commissioner's determination of "true value." Ohio Bell had failed to

present that new challenge to the Commissioner and had failed to set it forth in its notice of

appeal to the BTA. At the BTA, Ohio Bell abandoned the valuation challenge that it had

presented during the Commissioner's administrative proceedings below (a "replacement cost

new" cost approach study) and replaced it at the BTA with a different valuation challenge (a

"unit value" appraisal that relied primarily on an income approach).

Ohio Bell thereby sought to circumvent the Commissioner's administrative review of the

valuation methodologies, analysis, and evidence entailed in the new valuation challenge and to

thereby avoid the Commissioner's issuance of findings concerning that new challenge. As this

Court long has recognized, the Commissioner has substantial expertise, experience, and

discretionary authority as the exclusive assessor of personal property for taxation purposes, and

those findings must be upheld unless the one challenging those findings demonstrates them to be

"clearly unreasonable or unlawful." Hatchadorian v. Lindley (1986), 21 Ohio St.3d 66, 69,

paragraph one of the syllabus; A. Schulman, Inc. v. Levin, 116 Ohio St.3d 105, 2007-Ohio-5585

at ¶7; Shiloh Automotive, Inc. v. Levin, 117 Ohio St.3d 4, 2008-Ohio-68 at ¶16. See also,

Stanton, Pros. Atty., v. Tax Commission (1926), 114 Ohio St. 658, 667-668; Bd of Ed. of South-

Western City Schools v. Kinney (1986), 24 Ohio St.3d 184, 186; Ashland County Bd. of Comm'rs

v. Ohio Dep't of Taxation (1992), 63 Ohio St.3d 648, 656. Accordingly, the Commissioner's

findings must be upheld unless the one challenging those findings demonstrates them to be



"clearly unreasonable or unlawful." Hatchadorian, paragraph one of the syllabus; A. Schulman,

Inc. v. Levin, 116 Ohio St.3d 105, 2007-Ohio-5585 at ¶7; Shiloh Automotive, Inc. v. Levin, 117

Ohio St.3d 4, 2008-Ohio-68 at ¶16.

The Ohio Bell Court held that, regarding the telephone company's brand-new valuation

challenge, Ohio Bell failed to meet the "specification of error" requirement of the BTA notice-

of-appeal statute, R.C. 5717.02. , which precluded Ohio Bell from introducing its new evidence.

The Court proceeded to dismiss Ohio Bell's appeal altogether because at the BTA Ohio Bell had

abandoned the valuation methodology that it had previously presented to the Commissioner and

specified in its BTA notice of appeal, the Court dismissed Ohio Bell's appeal altogether.

In this case, the appellant herein, WCI Steel, Inc. ("WCI"), has followed a parallel course

to that taken by Ohio Bell. At the BTA, WCI presented a new valuation challenge that it had not

presented to the Commissioner below and had not set forth in its notice of appeal to the BTA. By

contrast, in the Commissioner's administrative proceedings WCI had presented a specific

valuation study based on a "comparative sales" approach.

Under the valuation challenge that WCI presented to the Commissioner, WCI compared

sales data concerning the valuations of other steel companies' overall production assets with

those of WCI, adjusting for differences among the production capacities of the various steel

companies' facilities and WCI's production capacity. After thoroughly reviewing tlie

"comparative sales" valuation methodology, analysis, and evidence presented by WCI, the

Commissioner issued his final determinations applying his prescribed "original cost less

depreciation" methodology, rather than WCI's alternative valuation methodology.

In the BTA proceedings, WCI presented a far different valuation challenge from the

comparative sales approach it had presented to the Commissioner. Under this new claim, WCI
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relied primarily on a "replacement cost new" cost approach, pursuant to which it determined

current replacement costs for WCI's production property and then reduced those amounts for

economic obsolescence and other factors. No such "replacement cost new" estimates of its

production property had been presented by WCI in the Connnissioner's administrative

proceedings, nor had WCI presented any "economic obsolescence" analysis or similar evidence

in those proceedings.

Closely paralleling Ohio Bell's facts, WCI's notice of appeal to the BTA failed to specify

its new "replacement cost new" cost-approach challenge. In fact, WCI's notice of appeal failed

to specify any valuation challenge at all. As detailed in the following Statement of Case and

Facts section, WCI's notice of appeal merely alleged that the Commissioner's methodology

"resulted in an over valuation" of WCI's taxable production assets and that the true value of

those assets should be "not more than $30 million." It set forth no basis setting forth why or how

the Commissioner's methodology overvalued WCI's production assets, alleging only that the

Commissioner's valuation determination was "not based on evidence and is contrary to law."

This Court uniformly has held that such broad, vague language fails to meet R.C. 5717.02's

specification-of-error requirement. Indeed, WCI's language mirrors the broad allegations set

forth by the appellant taxpayer in this Court's seminal "specification of error" decision under the

BTA notice-of-appeal statute, Queen City Valves, Inc. v. Peck (1954), 161 Ohio St. 579. In

Queen City Valves, this Court dismissed for failure to "specify" error a BTA notice of appeal that

asserted that the Commissioner's final determinations was "contrary to law," "not sustained by

the evidence," and "against the manifest weight of the evidence." Id. at 580. In its syllabus law

of the case, the Queen City Valves Court held that such broad and general language is
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insufficient to meet the jurisdictional demands of the statute because it fails to "enumerate in

definite and specific terms the precise errors claimed."

In Ohio Bell, this Court once again reaffirmed the Queen City Valves standard, discussing a

substantial body of its previous precedent that uniformly has applied that "stringent" standard.

124 Ohio St.3d at ¶¶ 16, 17. The Ohio Bell Court held that to be sufficiently "specific," the

language of the notice of appeal must "`fie the facts of the case' to the alleged error by

explaining `how' the commissioner erred in valuing the property." Id. at ¶ 17, quoting Castle

Aviation, Inc. v. Wilkins, 109 Ohio St.3d 290, 2006-Ohio-2420, ¶ 41.

Application of this Court's established standard shows that WCI failed to "specify" error in

its notice of appeal to the BTA. The BTA dismissed WCI's notice of appeal for failure to

"specify error" because WCI failed to make any attempt to explain how the Commissioner erred

in general; WCI failed to identify any errors in the Comnlissioner's application of his prescribed

methodology; and WCI failed to identify any valuation methodologies, analysis, or evidence

that the Commissioner should have considered or applied as an alternative to his prescribed

methodology. The BTA rightfully was compelled to dismiss the notice of appeal, finding it "to

be so broad and vague to be insufficient to invoke this board's [the BTA's] jurisdiction." See

WCI Steel, Inc. v. Wilkins [Levin] (May 18, 2010), BTA Case No. 2005-V-1565 ("BTA Decision

and Order") at 6, reproduced in the appendix to WCI's opening merit brief at W.Br.Appx. 5-10.

Even if WCI had specified its new valuation challenge in its notice of appeal to the BTA,

that challenge properly would be dismissed because WCI failed to present its "replacement cost

new" cost-approach methodology and supporting analysis and evidence in the Commissioner's

administrative proceedings. As this Court observed in Ohio Bell, "[o]ur cases suggest that such a

failure to present an issue to the commissioner precludes the BTA from taking jurisdiction over
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that issue - even if the issue is specified in the notice of appeal" (emphasis in original). Ohio

Bell at ¶ 33 (citing CNG Dev. Co. v. Limbach (1992), 63 Ohio St.3d 28, 32; and DeWeese v.

Zaino, 100 Ohio St.3d 324, 2003-Ohio-6502, ¶¶ 19-22). The Court just recently applied this

principle to affirm the BTA's partial dismissal of a notice of appeal from the Commissioner's

personal property valuation challenge in Am. Fiber Sys., Inc. v. Levin, 125 Ohio St.3d 374, 2010-

Ohio-1468, ¶¶ 17, 22 (citing with approval to CNG Dev. Co.).

For all these reasons, as further amplified below, the BTA's dismissal of WCI's appeal

should be affirmed.

II. STATEMENT OF CASE AND FACTS

A. Procedural Posture

The appellant steelmaker, WCI, takes this appeal as of right pursuant to R.C. 5717.04 from

a decision and order dismissing its challenge to the appellee Commissioner's final

determinations of the "true value" of WCI's taxable personal property for the 2001, 2002, and

2003 tax years. See BTA Decision and Order, W.Br.Appx. 5-10.

The BTA held that WCI failed to confer jurisdiction on the BTA over the valuation

challenge because WCI's notice of appeal to the BTA failed to "specify" error in the

Commissioner's final determinations of true value of WCI's taxable property. The

Commissioner set forth his valuation deteiminations in final assessment certificates of personal

property tax value for the subject tax years.

Because WCI's notice of appeal failed to "specify" error in the Convnissioner's final

determinations, it failed to meet the mandatory "specification of error" requirement

jurisdictionally imposed by the BTA notice-of-appeal statute, R.C. 5717.02. See BTA Decision

and Order at 6, W.Br.Appx. 10 (holding that, regarding the asserted errors in the

Commissioner's final determinations that were not otherwise waived by WCI, its BTA notice of
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appeal was "so broad and vague as to be insufficient to invoke this board's [the BTA's]

jurisdiction") (emphasis added).

In granting the Commissioner's motion to dismiss, the BTA followed a long and uniform

line of this Court's precedent, dating from Queen City Valves, Inc. v. Peck (1954), 161 Ohio St.

579, through to the Court's most recent decision applying R.C. 5717.02's specification of error

requirement in Ohio Bell Tel. Co. v. Levin, 124 Ohio St.3d 211, 2009-Ohio-6189 (holding that

the appellant taxpayer's abandonment of the valuation methodology asserted in its notice of

appeal to the BTA barred it from asserting an alternative valuation challenge based on new

valuation methodologies, analysis, and evidence that were not specified in its BTA notice of

appeal). See BTA Decision and Order at 2-4, W.Br.Appx. 6-8.

The BTA rejected WCI's assertion that the content of its notice of appeal to the BTA could

be favorably distinguished from the content of the BTA notice of appeal that this Court

addressed in Ohio Bell. Id. at 6, W.Br.Appx. 8. In its opening merit brief filed with this Court,

WCI continues to assert that its BTA notice of appeal may be favorably distinguished from the

BTA notice of appeal at issue in Ohio Bell, but then fails to support that assertion. WCI never

even attempts to provide any comparative analysis of the two notices of appeal.' Instead, WCI

merely claims that the BTA did not provide a cogent explanation for its conclusion that WCI's

notice of appeal suffered from the same lack of specification as did Ohio Bell's. See W.Br. at 3-

4 (complaining that the BTA decision "neither explained why Ohio Bell Tel. Co. was controlling

or why WCI's specifications of error must be deemed `broad and vague [.]").

1 In the Law and Argument Section, infra, we compare WCI's notice of appeal to the BTA with
the notice of appeal that was addressed and found jurisdictionally deficient by this Court in its
Ohio Bell decision. See T.C.Br.Appx. 5-7 (a true and accurate copy of the BTA notice of appeal
filed by Ohio Bell Telephone in Ohio Bell).

6



The reasonableness and lawfulness of the BTA's holding that WCI's notice of appeal failed

to specify any valuation challenge follows directly from a review of WCI's notice of appeal

itself See the appendix to this brief ("T.C.Br.Appx.") at 1-4 (a true and accurate copy of the

BTA notice of appeal filed by WCI, also reproduced at W.Br.Appx.l 1-14). In the following

Section B, we discuss the contents of WCI's notice of appeal to the BTA in the present case and

undertake an analysis of the language used therein.

B. WCI failed to "specify" error in the Commissioner's determination by alleging
in its BTA notice of appeal merely that the Commissioner's application of his
prescribed methodology for determining true value "is not based on evidence
and is contrary to law."

The content of WCI's two and a half-page notice of appeal to the BTA is set forth in four

separate sections thereof, to wit: (1) an initial introductory paragraph; (2) a two-paragraph

"Background" section; (3) an "Assignments of Error" section, consisting of four numbered sub-

paragraphs; and (4) a "Request for Relief' section. T.C.Br.Appx. 1-3. Whether read separately

or together, these four sections do not contain any allegations of error specifying how or why the

Commissioner's application of his prescribed "true value computation" valuation methodology

was unreasonable or unlawful and do not identify any alternative valuation methodologies,

analysis, or evidence that the Commissioner erred in failing to consider or apply.

First, the introductory paragraph of WCI's notice of appeal recites that WCI is appealing

from "Final Assessment Certificates" issued by the Commissioner for the 2001, 2002, and 2003

tax years, and incorporates those assessment certificates by reference as "Exhibit A" to its notice

of appeal. T.C.Br.Appx. 1. This opening paragraph merely identifies the basic subject-matter of

the final determinations.

Second, the two-paragraph "Background" section references and briefly describes the non-

inventory personal property at WCI's steel making plants that was subject to the Commissioner's
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"true value computation" determinations for the subject tax years. The "Background" section

then asserts that the actual true value of such fixed asset property for the subject tax years was

"substantially less than the value determined using the Commissioner's prescribed methodology

described below ('302 Computation')" and that such property "should be valued at not more than

$30 million ***." T.C.Br.Appx. 1-2. This Background section merely identifies the fixed asset

property as having been overvalued by the Commissioner under his prescribed methodology and

asserts that the true value should be reduced from the assessed true values to some unspecified

amount between $0.00 and $30,000,000.

Third, the "Assignments of Error" section asserts that the Commissioner's final

determinations are "erroneous, unreasonable and unlawful," for the reasons set forth in four

numbered sub-paragraphs. In the proceedings at the BTA, WCI abandoned the claims advanced

in the first and third enumerated sub-paragraphs and, accordingly, the BTA dismissed those two

claims. See BTA Decision and Order at 5-6, W.Br.Appx. 9-10. And, in its appeal to this Court

from the BTA's decision and order, WCI does not contest the BTA's dismissal of these two

assignments of error. See WCI's notice of appeal to this Court, reproduced at W.Br. 1-3. Thus,

only the second and fourth sub-paragraphs of the Assignments of Error section possibly could

provide a basis for meeting the "specification of error" requirement.

The second and fourth numbered assignments of error do not "specify" any errors in the

Commissioner's final determinations. The second sub-paragraph simply repeats the general

allegation set forth in the "Background" section of WCI's BTA notice of appeal that the

Commissioner's assessed true values resulted in an "over valuation" of WCI's depreciable fixed

asset personal property, and that the actual true value of that property "is not more than the

values identified above." The only content set forth under this second sub-paragraph that was
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not previously set forth in the "Background" section of the notice of appeal is a short description

of the Conunissioner's prescribed methodology, citing to the applicable Ohio personal property

tax statutes and administrative rules (i.e., R.C. 5711.03 and 5711.18, and Ohio Adm. Code 5703-

3-10 and 5703-3-11). As for the fourth sub-paragraph of the "Assignment of Error" section, as

noted above, it advances only the most general and vague claim of error: that the

Commissioner's "Determination [sic] is not based on evidence and is contrary to law."

W.Br.Appx. 3.

Fourth and finally, the "Request for Relief' section contains no specification of error. As

its name describes, it simply requests that the Commissioner's final determinations "must be

canceled," and reasserts that the Commissioner's determinations constituted an "overstatement

of value for the taxable Property."

As the foregoing discussion of WCI's notice of appeal shows, WCI did not set forth any

ways in which the Commissioner's application of his prescribed valuation methodology were

erroneous, and did not identify any alternative valuation methodologies, analysis, or evidence

that the Commissioner erred in failing to properly consider or apply.

C. The brand-new valuation methodologies, analysis, and evidence that WCI
presented at the BTA differed dramatically from the "comparative sales"
valuation methodology, analysis, and evidence that WCI had presented to the
Commissioner below.

I_ WCI's presentation of its comparative sales valuation study in the
Commissioner's administrative proceedings

In the Commissioner's adniinistrative proceedings for the 2001, 2002 and 2003 tax years at

issue, WCI presented a "comparative sales" valuation study prepared by its in-house Treasurer,

Thomas Gentile. See specifically the statutory transcript certified by the Commissioner to the

BTA ("S.T.") at S.T. 636-670, reproduced in the Appellee's Supplement ("A. Supp.") at A. 1-35

(comprising the materials and analysis that Mr. Gentile submitted in support of his Comparative
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Sales valuation study), see also Mr. Gentile's testimony in the transcript of the BTA evidentiary

hearing ("H.R.") at H.R. 38, Supp. 5(identifying Mr. Gentile as WCI's treasurer), and H.R. 63-

68, Supp. 5, 30-35 (Mr. Gentile's BTA direct-examination testimony regarding his comparative

sales study).

In his comparative sales study, Mr. Gentile estimated the over-all production asset values

of five other steelmakers' production facilities, namely, (1) LTV Steel's Cleveland, Ohio plant,

(2) Acme Steel's Riverdale, Illinois plant, (3) Wheeling-Pittsburgh Steel's Follansbee, West

Virginia plant, (4) Bethlehem Steel's Bum's Harbor, Indiana plant, and (5) National Steel's

GreaTLakes-Encore, Michigan plant. See, e.g., S.T. 646, 655, and 658-661, A. Supp. 11, 22, 25-

28. Then, to determine the over-all value of WCI's taxable production assets at its Warren, Ohio

plant at issue, Mr. Gentile compared the quality and size of WCI's facility with the other five

companies' plants and on the basis of that comparison determined a "market value" for WCI's

production assets. See particularly, S.T. 646, 656-662, A. Supp 11, 21-27.

As a result of his comparative sales approach analysis, Mr. Gentile concluded that the

proper true value of WCI's taxable production assets should be in the range of $31-$38 million

for the three tax years at issue and, accordingly, proposed a settlement that would value those

assets at $35 million for those tax years. S.T. 663-664, A. Supp. 27-28. Mr. Gentile's

presentation of his comparative sales approach and his valuation conclusions dovetailed with the

amended Ohio personal property tax retums that WCI had filed for the 2001 and 2002 tax years,

and with WCI's originally filed 2003 tax year return. Namely, for the 2001 and 2002 tax years,

WCI's amended Ohio personal property tax returns claimed true values for WCI's taxable
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production assets of $30,000,000 and $30,000,021, respectively, and its originally filed Ohio

return for the 2003 tax year claimed a true value for those assets of $29,999,665. 2

In its Statement of the Case, WCI acknowledges Mr. Gentile's comparative sales valuation

study presented by WCI in the Conunissioner's administrative proceedings (see W.Br. at 1

(noting that Mr. Gentile "presented extensive evidence in support of a substantially lower

value"). Nonetheless, later in the Statement of the Case and in its Law and Argument section,

WCI ignores Mr. Gentile's comparative sales valuation study and refers repeatedly to a

"Nationwide" appraisal of WCI's assets as of September 16, 2003. WCI suggests that the

Nationwide Consulting appraisal was fully presented to the Commissioner, and that to reach its

valuation conclusions Nationwide Consulting relied on various valuation methodologies,

analysis, and evidence that was presented to the Commissioner. SeeW.Br. 2, 8-9. Such

suggestions mischaracterize the evidentiary record for several reasons.

First, WCI did not allow the Commissioner's auditing personnel to review the full

Nationwide Consulting appraisal, and the agents were allowed to copy only a few pages from the

appraisal. Those few pages merely set forth a valuation conclusion and contained no analysis or

evidence concerning any valuation methodology relied on by the appraisal firm. See the BTA

testimony of Ohio personal property tax administrator John Nolfi at H.R. (Volume II) 54-56;

Supp. 199-201; and see the copied pages from the Nationwide Consulting appraisal at S.T. 303-

314, A. Supp. 59-70.

2 See S.T. 435, A. Supp. 58 (the last page of WCI's amended "true value computation" fonn for
the 2001 tax year showing a claimed total "true value" for its taxable Schedule 2 and 4 (fixed
asset) property of "30,000,000); S.T. 331, A. Supp. 57 (WCI's "claim for deduction from book
value filed with its amended 2002 tax year return showing a claimed total "true value" for its
Schedule 2 and 4 property of "30,000,021); and S.T. 740, A. Supp. 56 (WCI's "claim for
deduction from book value" filed with its 2003 tax year return showing a claimed total "true
value" for its Schedule 2 and 4 property of $29,999,665).
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Second, the copies of the few excerpted pages of the Nationwide Consulting appraisal that

the Commissioner's auditing personnel were able to procure copies show that the appraisal was

very limited and likely did not rely on any approach to value other than some kind of

comparative sales approach. In fact, the copied excerpted pages from the preliminary

background section of the appraisal disavow any reliance on an "income approach" to value, S.T.

303, A. Supp. 59. Further, the excerpted pages concerning Nationwide Consulting's valuation of

WCI's real property show that only a "sales comparison" approach was relied on as an indicator

of value. The information under the "cost approach" and "income approach" categories states

"Not Applicable." S.T. 305, A. Supp. 61, suggesting that the personal property was valued

similarly under some kind of "comparative sales" approach.

Third, even at the BTA evidentiary hearing, WCI failed to provide any testimony

concerning the appraisal from the appraisal firm or anyone else. Nor did WCI present any

portion of the appraisal that would shed light on the methodologies, analysis, and evidence

utilized by Nationwide Consulting to reach its valuation conclusion. Instead, WCI presented and

admitted into evidence only very limited excerpts of the appraisal as its Exhibit G, A. Supp. 71-

89. Those excerpts merely set forth the conclusion of value of $83,316,000.00 and the

"boilerplate" language thereafter that Nationwide Consulting uses to set forth definitions of

terms which is, no doubt, contained generically in all of its appraisals. The entire evidentiary

record is devoid of any explanation, analysis, or evidence as to the valuation methodology(ies)

relied on by Nationwide Consulting to reach its $83, 316,000.00 valuation conclusion.

Fourth, because the valuation date of the Nationwide Consulting appraisal is September 16,

2003, it is clear that the valuation, on its face, the appraisal would have little or no probative

value as to the proper "true value" of the applicable tax listing dates for the 2001 through 2003
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tax years at issue. The applicable valuation dates for the tax years at issue are the fiscal year-

ends for the immediately preceding taxable years, i.e., October 31, 2000, October 31, 2001, and

October 31, 2002. See Ohio Adm. Code 5703-3-4(B). Reliance on an appraisal valuation as of

September 16, 2003 would necessarily include some consideration of whether the relevant facts

and circumstances of WCI's business had changed in the interim. Only if no material changes

had occurred during the interim period would that appraisal have any potential probative value.

Yet, during the Commissioner's administrative proceedings, WCI made no such claim and made

no attempt to provide any information concerning whether its facts and circumstances were

materially different on September 15, 2003 from the October 31, 2000, OctOber 31, 2001, and

October 31, 2002 tax listing dates at issue.

2. WCI's presentation of valuation methodologies, analysis, and evidence at the
BTA

At the BTA hearing, WCI presented a new "AccuVal" valuation study that relied on

entirely different valuation methodologies, analysis, and evidence from the valuation

methodology, analysis, and evidence presented to the Commissioner in his administrative

proceedings. That valuation study consisted of two volumes, BTA Exs. B and C, and nine (9)

accompanying notebook volumes of supporting analysis and workpapers. Additionally, WCI

presented the testimony of Richard Schmitt, an employee of AccuVal who was involved in

preparing the AccuVal valuation study. H.R. 136-231, Supp. 102-197.

The methodology that AccuVal relied on for valuing the majority of WCI's production

assets was a "replacement cost new" cost methodology reduced for economic obsolescence and

other factors. See particularly BTA Ex. C. Additionally, for a minority of the production assets,

WCI applied a piece-meal "comparative sales" approach pursuant to which individual assets and

asset groups were evaluated based on the sales of comparable equipment. See particularly BTA
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Ex. B. Both of these methodologies were brand new. Neither the "replacement-cost new" cost-

approach methodology nor the piece-meal comparative sales approach methodology had been

presented by WCI to the Commissioner in the administrative proceedings below.

Further, the analysis and evidence that accompanied the AccuVal study in support of these

new methodologies was entirely new too. This brand-new analysis and evidence included (1)

AccuVal's estimates of the then-current replacement costs of the various production machinery

and equipment at WCI's steel plant, (2) substantial reductions from these "replacement cost

new" figures for economic obsolescence, and (3) piece-meal comparative sales data for

individual machine items and groups of machinery and equipment.

D. The Commissioner reviewed and made substantial f'mdings regarding the
comparative sales study presented by WCI in the Commissioner's
administrative proceedings. By contrast, the Commissioner had no opportunity
to consider or make findings concerning the valuation methodologies, analysis,
and evidence set forth in the AccuVal study presented for the first time at the
BTA.

In the Commissioner's administrative proceedings, through his auditing personnel, the

Commissioner thoroughly reviewed and considered Mr. Gentile's "comparative sales" valuation

study and its supporting analysis and evidence. Likewise, the Commissioner made detailed

findings concerning that valuation study pursuant to his auditing agents' field audit reports for

the subject tax years. S.T. 120-129, A. Supp. 46-55 (field audit report for the 2003 tax year,

excluding the exhibits attached thereto); and S.T. 438-447, A. Supp. 36-49 (field audit report for

the 2001 and 2002 tax years, excluding the exhibits attached thereto).

Most notably, the Commissioner's findings included that the five steel plants used by Mr.

Gentile as "comparable" facilities were not, in fact, comparable to WCI's Warren, Ohio facility

because the other steelmakers were integrated steel producers, not a specialty steel company like

WCI. As a "niche" steel company, WCI's production capacity necessarily would be less than
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that of integrated steel companies, with a wholly different product and customer mix. See

particularly, S.T. 447 at ¶ 7, A.Supp. 45; and S.T. 128 at ¶ 13, A. Supp. 54. See also, the U.S.

Bankruptcy Court's identical findings in In re WCI Steel, Inc., et al. (Dec. 15, 2004), Bankr.

N.D. Ohio No. 03-44662 at 3, T.C.Br.Appx. 17-74.

Of similar importance, the Commissioner found that WCYs failure to reduce the capitalized

book values of its production assets for any of the taxable periods at issue provided strong

evidence against its claims to drastically lower-than-book values for Ohio personal property tax

purposes. Had WCI's production assets actually had a "true value" as asserted by WCI in its

"comparative sales" study, WCI necessarily would have been required under generally accepted

accounted principles ("GAAP") to have reduced its book values for those assets. See, e.g., S.T.

128 at ¶¶ 10, 12, and 14, A. Supp. 54; and S.T. 447at ¶¶ 8 -9, A. Supp. 45.

Because WCI did not present the AccuVal valuation study during the Commissioner's

administrative proceedings, the Commissioner could not and did not consider that study or any

of the valuation methodologies, analysis, or evidence entailed in that study. Likewise, for that

same reason, the Commissioner did not and could not make any findings concerning any of the

AccuVal methodologies, analysis, or evidence.

E. Substantively, WCI's valuation claim lacks merit.

In its opening brief, WCI asserts that its production assets for the taxable periods at issue

were "funetionally obsolete," and "old," citing certain testimony adduced at the BTA hearing.

The Commissioner strongly contests that characterization. First, the only issues presented for

this Court's consideration are jurisdictional ones. Accordingly, whether and to what extent any

or all of WCI's production assets were "functionally obsolete" or "old" during the taxable

periods is irrelevant to a resolution of the pertinent jurisdictional issues.
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Second, the Commissioner's methodology already takes into consideration the age and the

potential obsolescence of the production equipment and machinery as it ages. Under the

Commissioner's prescribed methodology, older equipment is valued at substantially lower "true

values" than newer equipment. Thus, to the extent that WCI's production equipment was "old,"

the Commissioner's valuation methodology already factors the vintage of those items into the

valuation equation.

Third, WCI's own book values establish that it believed that the true value of its production

equipment was not substantially less than the reported net book values set forth on its financial

statements for the fiscal year-ends at issue. As the Commissioner's merit brief filed with the

BTA noted, WCI emerged from federal bankruptcy in May, 2006 with "fresh start" book values

reflecting the then-"fair value" (synonymous with "true value") of its production assets in

amounts substantially greater than the net book values for its production assets for the fiscal

year-ends at issue here. Namely, as of that "fresh start" date, the true value of WCI's production

plant assets was a whopping $196 million, far greater than WCI's book values for the tax years at

issue and far greater than the Commissioner's assessed true values. See Amended T.C. BTA Br.

at 20-22; BTA Ex. 8, p. 5; and BTA Ex. 12.

If WCI's production assets were "obsolete" and "old" during the October 31, 2000 through

October 31, 2002 taxable periods at issue here, they presumably were even more "obsolete" and

"old" several years later in May, 2006. Yet, somehow those assets gained substantially in value

over the course of that time, despite their alleged "functional obsolescence."

Any fi.irtlier facts will be referenced to the evidentiary record in the Law and Argument

section which follows.
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III. LAW AND ARGUMENT

Proposition of Law No. 1:

An appellant confers jurisdiction upon the BTA, and subsequently upon this Court, to
consider an asserted error in the Commissioner's final determination only if such
asserted error is timely specified as error in the notice of appeal to the BTA.

This Court consistently has held that the "specification of error" requirement of R.C.

5717.02 is a mandatory, jurisdictional requirement which must be strictly complied with in order

to invoke the jurisdiction of the BTA to consider an asserted error in the Tax Commissioner's

final determination. Queen City Valves, Inc. v. Peck (1954), 161 Ohio St. 579; Lenart v. Lindley

(1980), 61 Ohio St.2d 110; Manfredi Motor Transit Co. v. Limbach (1988), 35 Ohio St.3d 73;

Dana Corp. v. Limbach (1991), 60 Ohio St.3d 26; Cleveland-Cliffs Iron Co. v. Limbach (1991),

61 Ohio St.3d 349; Gen. Motors. Corp. v. Wilkins, 102 Ohio St.3d 33, 2004-Ohio-1869; Ellwood

Engineering Castings Co. v. Zaino, 98 Ohio St.3d 424, 2003-Ohio-1812; Castle Aviation, Inc. v.

Zaino, 109 Ohio St.3d 290, 2006-Ohio-2420; Newman v. Levin, 120 Ohio St.3d 127, 2008-Ohio-

5202, ¶27; Cousino Constr. Co. v. Wilkins, 108 Ohio St.3d 90, 2006-Ohio-162, at ¶ 41; Brown v.

Levin, 119'Ohio St.3d 335, 2008-Ohio-4081, ¶ 18; Ohio Bell Tel. Co. v. Levin, 124 Ohio St.3d

211, 2009-Ohio-6189 (reversing the BTA and ordering dismissal of a personal property

taxpayer's broad valuation challenge because of the taxpayer's failure to specify error in its

notice of appeal to the BTA); Am. Fiber Sys., Inc. v. Levin, 124 Ohio St.3d 374, 2010-Ohio-

1468, ¶ 15 ("specifications of error must be explicit and precise and tie the facts of the case to the

alleged error by explaining how the commissioner erred in valuing the property").

As detailed in Section B of the Statement of Case and Facts, supra, WCI's notice of appeal

to the BTA mirrors the faults of the notice of appeal to the BTA in Ohio Bell.3 WCI uses the

' WCI failed to raise any non-valuation issues or present evidence concerning any non-valuation
issue in proceedings before the Commissioner and, thus, has failed to confer jurisdiction on the

17



broadest possible language to challenge the Commissioner's determinations of true value,

asserting only that:

•"[t]he *** true value of the Taxpayer's personal property included in

the Determination [the Tax Commissioner's final determinations for

the 2001, 2002, and 2003 tax years] is not more than the values

identified above [referring to values of "not more than $30 million"],

as asserted in the Taxpayer's Applications for Final Assessment

(2001 and 2002 tax years) and the 2003 tax return as filed. R.C.

5711.03 and 5711.08; see also, Ohio Administrative Code Rules

5703-3-10 and 5703-3-11"; and

•"[t]he Determination of the Tax Commissioner is not based on

evidence and is contrary to Iaw." (Emphasis added.)

See WCI BTA Notice of Appeal "Assignments of Error" at numbered sub-paragraphs 2 and 4,

W.Br.Appx. at 2-3.

Not only is the language used in WCI's notice of appeal fatally general and vague, it

ignores the Commissioner's detailed valuation findings in support of his final determinations.

See the Commissioner's agents' field audit reports (see ST. 120-129 (2003 tax year) and ST.

438-447 (2001 and 2002 tax years) and T.C. amended merit brief at 12-13, 40-42 (discussing

BTA to consider any such issues. Further, WCI's presentation of evidence at the BTA and
briefing were devoid of evidence in support of any non-valuation claims. As a result, WCI tacitly
abandoned the claims in its notice of appeal that unidentified items of its assessed property
should be exempted as "real property" (see numbered paragraph "i" of the Assignments of Error
section of WCI's notice of appeal) and that a certain "spare arc transformer" was property "held
for disposal" and "not used in business" (see numbered paragraph "3" of the Assignrnents of
Error). WCI is left only with its valuation challenge. Accordingly, the BTA properly dismissed
those assignments of error and WCI has not challenged the dismissal of those non-valuation
claims. See BTA Decision and Order at 5-6, W.Br.Appx. 19-20 and the Statement of Case and
Facts of this brief, supra.
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those findings), and the further discussion in the Statement of Case and Facts of this brief, supra.

WCI failed to challenge any of the detailed findings of the Commissioner's audit staff, and failed

to set forth or identify any valuation methodology[ies}, analysis, assumptions, or evidence that

the Commissioner should have applied in lieu of the Commissioner's application of his

prescribed "true value computation" methodology.

Just as in Ohio Bell, the assertions of error in WCI's notice of appeal "are too broad" and

"do not specify any error for purposes of R.C. 5717.02." Id. at ¶ 25. In fact, the content of

WCI's notice of appeal to the BTA parallels the general allegation in the BTA notice of appeal in

Ohio Bell asserted that the Commissioner's valuation "does not reasonably reflect true value."

See Ohio Bell at ¶23 and the Ohio Bell notice of appeal to the BTA at T.C. Br.Appx. 5-7. WCI's

allegations are fatally unspecific and imprecise because they "might be advanced in nearly any

case," id. at ¶17 (quoting Queen City Valves, Inc., 161 Ohio St. at 583) and fail to "explicitly and

precisely recite the errors contained in the Tax Commissioner's final determination," id. at ¶ 16

(quoting Newman, 120 Ohio St.3d 127, 2008-Ohio-5202, at ¶ 27; and Cousino Constr. Co., 108

Ohio St.3d 90, 2006-Ohio-162, at ¶ 41). To be sufficiently "specific," the language of the notice

of appeal must "`tie the facts of the case' to the alleged error by explaining `how' the

commissioner erred in valuing the property." Id. at ¶ 17, quoting Castle Aviation, Inc., 109 Ohio

St.3d 290, 2006-Ohio-2420, ¶ 41.

Here, just like in Ohio Bell, the language used by WCI in its notice of appeal to the BTA

provides no notice to the Commissioner or the BTA of the particular valuation methodology(ies),

analysis, assumptions, and evidence that WCI would present at the BTA. In fact, through the use

of such broad, vague language that could be applied to any tax appeal, WCI's notice of appeal
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manifested WCI's intent to present to the BTA any and all valuation challenges. it subsequently

might dream up.

WCI even fails to limit the scope of the reduction in assessed value sought, alleging merely

that the correct true value should be "no more than" a stated dollar figure, but providing no

lower-bound, "floor" amount. In so doing, WCI violated the notice of appeal requirements set

forth in the BTA's own rule. See Ohio Adm. Code 5717-1-04(D) (providing that an appellant's

notice of appeal to the BTA "shall set forth * * * the matter and amount in controversy ***[.] ") 4

By failing to assert a lower-bound value to the claimed true value of its taxable Ohio

personal property, WCI effectively has alleged that the true value of its taxable personal property

for each of the three tax years at issue could be any dollar amount ranging from $0.00 dollars to

$30 million. Yet, WCI's notice of appeal is silent as to how any such lower values possibly

could be supported by WCI.

Given the broad, general nature of the allegations in WCI's notice of appeal, its appeal to

this Court necessarily seeks to render the "specification of error" requirement a non-

jurisdictional one. In other words, WCI (and its amici) seek for this Court not only to overturn

this Court's Ohio Bell decision, but every one of the Court's previous decisions applying R.C.

5717.02's "specification of error" requirement as a mandatory, jurisdictional requirement.

Notably, however, neither WCI's brief nor the amici briefs undertook to meet this Court's

established standard for overturning precedent and disregarding stare decisis. Specifically, in

" In fact, read literally, the actual valuation methodologies, analysis, assumptions, and evidence
that WCI presented at the BTA evidentiary hearing directly contradict the allegations set forth in
WCI's notice of appeal because the valuation amounts set forth in the AccuVal appraisal, for
each of the three tax years, well exceed the "$30 million" "upper-bound" amount set forth in
WCI's notice of appeal. See, e.g., Supp. 222 (AccuVal's valuations setting forth AccuVal true
values for the 2001, 2002, and 2003 tax years of $85.8 million, $54.9 million, and $75 million,
respectively).
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Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, paragraph one of the

syllabus, the Court set forth a three-part test for overturning its previous precedent, as follows:

In Ohio, a prior decision of the Supreme Court of Ohio may be overruled where (1)
the decision was wrongly decided at that time, or changes in circumstances no longer
justify continued adherence to the decision, (2) the decision defies practical
workability, and (3) abandoning the precedent would not create an undue hardship for
those who have relied upon it.

As applied here, WCI and its amici have failed to assert, let alone demonstrate, that any of

the tbree parts of the Galatis test can be met. First, no claim is made that this Court's decision in

Ohio Bell, or any of the other "specification of error" decisions issued by this Court, "was

wrongly decided at that time, or that changes in circumstances no longer justify continued

adherence to the decision[s]." Second, no claim has been made that Ohio Bell and the long line

of "specification of error" decisions of this Court beginning with Queen City Valves "def[y]

practical workability." In fact, the very duration of this body of case law -- over six decades --

refutes that contention. Third, "abandoning the precedent" would create an undue hardship on

those who have relied on it because the lack of specificity in appeals runs to the very core of

procedural efficiency. See CNG Dev. Co., 63 Ohio St.3d 28, 32 (citing Queen City Valves).

Further, the undue hardship that would be occasioned by overturning this Court's uniform

body of decisional law would not be limited to the Commissioner. It would extend, in many

instances, to the very taxpayers represented by private attorney members of the Ohio Bar

Association. Two current appeals from BTA decisions pending this Court's consideration

demonstrate this point. Delaney v. Levin and Waste Management of Ohio, Inc., S. Ct. Case No.

2010-653; and Delaney v. Levin and YSI, Inc., S. Ct. Case No. 2010-899.

In these two Delaney appeals, the BTA granted motions to dismiss on "specification of

error" grounds regarding notices of appeal filed by the Greene County Auditor from the

Commissioner's final determinations of personal property tax valuations. In both of those cases,
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the Commissioner sided with the taxpayers, so that if this Court were to overturn its previous

decisional law and suddenly hold that the "specification of error" requirement is no longer a

jurisdictional one, those taxpayers would be just as adversely affected as the Commissioner. Nor

are such county-auditor appeals isolated instances. See, for example, Hatchadorian v. Lindley

(1986), 21 Ohio St.3d 66, 69; Newman, 120 Ohio St.3d 127, 2008-Ohio-5202; and DeWeese v.

Zaino, 100 Ohio St.3d 324, 2003-Ohio-6502.

Proposition of Law No. 2:

An appellant's failure to present an issue to the commissioner precludes the BTA from
taking jurisdiction over that issue - even if the issue is specifzed in the appellant's
notice of appeal to the BTA.

Even if WCI had specified its wholly new valuation challenge in its BTA notice of appeal,

that brand-new valuation challenge would be jurisdictionally barred. As this Court observed in

Ohio Bell, "[o]ur cases suggest that such a failure to present an issue to the commissioner

precludes the BTA from taking jurisdiction over that issue - even if the issue is specified in the

notice of appeal" (emphasis in original). Ohio Bell at ¶ 33 (citing CNG Dev. Co. v. Limbach

(1992), 63 Ohio St.3d 28,32; and DeWeese, 100 Ohio St.3d 324, 2003-Ohio-6502, ¶¶ 19-22).

DeWeese is particularly instructive. In that case, the Court dismissed an appeal by county

auditors from the Commissioner's final determinations of personal property tax value issued to

Honda of America Mfg., Inc. ("Honda"). The county auditors challenged the Commissioner's

final determination on the basis that his valuations of Honda's personal property failed to include

certain taxable property that Honda allegedly had wrongly claimed to be exempt as "jigs" or

"dies." The jigs and dies exemption issue was not addressed by the Commissioner in his final

determination because it was not raised in the Commissioner's administrative proceedings.

Under those facts, this Court affirmed the BTA's dismissal of the county auditors' appeal on

"specification of error" grounds, holding and reasoning as follows:
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[T]he only issues that can be appealed to the BTA from a final determination by the
Tax Commissioner are those that were considered by him, as set forth in his final
determination.

If the auditors were permitted to go outside the Tax Cornmissioner's final
determination and raise issues on appeal that were not considered by the Tax
Commissioner in his final determination, the BTA would no longer be reviewing a
determination of the Tax Commissioner. If the auditors could raise issues before the
BTA that were not presented to the Tax Commissioner for determination, the auditors
would have greater rights on appeal than the General Assembly has given the
taxpayer. R.C. 5717.02 does not contain any language that indicates that there is to be
any difference between the issues that can be appealed by an auditor and those that
can be appealed by the taxpayer. Both the taxpayer and the auditors are limited
under R.C. 5717.02 to the errors that they can specify in the Tax
Commissioner's final determination.

(Emphasis added.), DeWeese at ¶¶ 21-22.

In the present case, the Conunissioner's final determination did not address or resolve the

valuation challenge set forth in the AccuVal valuation study that WCI presented to the BTA.

Thus, the foregoing holding and reasoning set forth in DeWeese should apply with equal force

here. See also, CNG Dev. Co., 63 Ohio St.3d at 32; and Am. Fiber Sys., Inc., 125 Ohio St.3d 374,

2010-Ohio-4468, ¶¶ 17, 22 (citing with approval to CNG Dev. Co.) (both holding that a

taxpayer's failure to specify an issue in its "petition for reassessment" jurisdictionally bars the

taxpayer from raising that issue for the first time in its notice of appeal to the BTA).

Proposition of Law No. 3:

Permitting an appellant to present a new valuation challenge for the first time at the
BTA would impermissibly allow the appellant to circumvent the Commissioner's
administrative review process so that the BTA could not benefit from the substantial
tax expertise and findings of the Commissioner concerning that newly raised
challenge.

As this Court repeatedly has acknowledged, the Commissioner is a tax "expert," and his

determination of taxable true value involves "the highest degree of official judgment and

discretion." Bd of Educ. of South-Western City Schools v. Kinney (1986), 24 Ohio St.3d 184,

186. See also, Stanton, Pros. Atty., v. Tax Commission (1926), 114 Ohio St. 658, 667-668;

23



Ashland County Bd. of Comm'rs v. Ohio Dep't of Taxation (1992), 63 Ohio St.3d 648, 656.

Further, the Commissioner is "given the exclusive power [by statute] to value and assess ***

property." Hatchadorian, 21 Ohio St.3d at 69 (quoting Toledo Edison Co. v. Galvin (1974), 38

Ohio St.2d 210.

In this case, WCI never raised the valuation methodologies, analysis, and evidence set forth

in the AccuVal valuation study in the Commissioner's administrative proceedings. By bypassing

the Commissioner, the BTA could not have the benefit of the Commissioner's "expert" findings

concerning the valuation methodologies, valuation analysis, or valuation evidence set forth in the

newly presented valuation challenge.

Accordingly, the BTA's consideration of a brand-new valuation challenge that WCI did not

present to the Commissioner would greatly prejudice the Commissioner and the school district

and other taxing district recipients of the personal property tax revenues. Given his tax expertise,

the Commissioner's personal property tax valuation findings "are presumptively valid, absent a

demonstration that those findings are clearly unreasonable or unlawful." Hatchadorian, 21 Ohio

St.3d at paragraph one of the syllabus. In the present case, the BTA could not have accorded any

weight to any valuation findings by the Commissioner concerning the AccuVal study because

the Commissioner was denied the opportunity to make any such findings.

The substantial deference afforded the findings set forth in the Commissioner's final

determinations is well established. This Court has required that affirmative burden of proof to be

met by the one challenging the Commissioner's findings in approximately thirty Tax

Commissioner cases decided post-Hatchadorian. The Court has done so most recently in four

personal property tax cases, A. Schulman, Inc., 116 Ohio St.3d 105, 2007-Ohio-5585, ¶7; Shiloh
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Automotive, Inc., 117 Ohio St.3d 4, 2008-Ohio-68, ¶16; and Columbia Gas Transm. Corp. v.

Levin, 117 Ohio St.3d 122, 2008-Ohio-511, ¶1 l; and Am. Fiber Sys., 2010-Ohio-1468 at ¶ 42.

In its opening merit brief filed with this Court, WCI simply ignores the foregoing case law

of this Court and the underlying policy reasons for the substantial weight the BTA is required to

give to the Commissioner's findings under that case law. Instead, WCI tacitly asks the Court to

overturn decades of established precedent by now allowing those challenging the

Commissioner's final determinations to bypass the Conunissioner's administrative review

process pursuant to which the Commissioner makes "findings" concerning the matter in

controversy.

IV. CONCLUSION

For all the above reasons, the Court should affirm the decision of the BTA dismissing the

appellant's notice of appeal to the BTA.
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Case No.

(Personal Property Tax)

NOTICE OF APPEAL

Pursuant to section 5717.02 of the Ohio Revised Code ("R.C."), WCI Steel, Inc.

(hereinafter, the "Taxpayer") hereby gives notice of its appeal to the Obio Board of Tax

Appeals from the Final Assessment Certificates of Valuation (hereinafter, collectively the

"Determination" or"Determinations") by William W. Wilkins, the Tax Commissioiier of

the State of Ohio. A true copy of said Determinations for the tax return years 2001, 2002,

and 2003, datedSeptember 12, 2005, are attached hereto as Exhibit A and incorporated

herein by referenceto the same degree as if fiilly rewritten.

BACKGROUND

The Taxpayer filed Applicationsfor Final Assessment for the 2001 and 2002 return

years requesting a refund of personal property tax ("tax'°) attributable to the over valuation

of the Taxpayer's non-inventory property consisting of, and/or associated witb, th8

1
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identified above, as asserted in the Taxpayer's Applications for Final

Assessment (2001 and 2002 tax years) and the 2003 tax return as filed. R.C.

5711.03 and 5711.18; see also, Ohio Administrative Code Rules 5703-3-10 and

5703-3-11.

3. The Determination eironeously includes the Taxpayer's spare arc transformer

for its Ladle Metallurgical Facility which was held for disposal and was not

used in business.

4. The Determination of the Tax Commissioner is not based on evidence and is

contrary to law.

REQUEST FOR RELIEF

Based upon the Tax Commissioner's errors, the Tax Commissioner's

Determination must be canceled, and the Taxpayer is entitled to a refi.md of previously

paid tax attributable to:

1. The Taxpayer's erroneous inclusion of real property or items and costs not

related to taxable personal property.

2. The overstatement of value for the taxable Property.

Appx. 3



BOARD OF TAX APPEALS
STATE OF OI3IO

The Ohio Bell Telephone Company
45 Erieview Plaza )
Cleveland, Ohio 44114 ) - Case No.

)
Appellant - (Public Utility Personal Property Tax)

)
v. )

)
William W. Wilkins, Tax Commissioner ) Assessment Amount: $943,372,990
Ohio Department of Taxation ) Amount In Controversy: $351,611,290
30 E. Broad Street, 22nd Floor )
Columbus, Ohio 43215 )

)
Appellee )

NOTICE OF APPEAL

The Ohio Bell Telephone Company, which operates in Ohio as SBC Ohio ("SBC"),

hereby timely appeals from aFinal Determination issued on December 13, 2004 by the Tax

Commissioner of Ohio ("Comrnissioner") for the 2003 tax year. A true and accurate copy of the

Final Determination, which was mailedto SBC on December 13, 2004, is attached hereto and is

incorporated herein by reference.

The Final Determination erroneously denied SBC's petition for reassessment concerning

tax year 2003. First, in determining the true value of SBC's taxable property, the Conunissioner

wrongfully and unreasonably included software and associated right-to-use fees, which are

intangibles under Ohio law. The Tax Commissioner's determination is thus in conflict with

Ohio Revised Code § 5727.06(A)(3), which defines "taxable propert}' of a telephone company

Appx. 5



CERTIFICATE OF FILING AND SERVICE

I herebycertify that a true and accuratecopy of the foregoing was filed via hand delivery .

with William W. Wilkins, Tax Commissioner, Ohio Department of Taxation, Office of the Tax

Commissioner, 30 E. Broad Street, 22nd Floor, Columbus, Ohio 43215 on this I lth day of

February, 2005, and served via hand delivery upon the following on said date:

William F. Gross, Esq.
Ohio Department of Taxation, Legal Division
30 East Broad Street, 23rd Floor
Columbus, Ohio 43215

One of the Attorneys for
The Ohio Bell Telephone Company

3
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5711.18 Valuation of accounts and personal property-

procedure - income yield.

In the case of accounts receivable, the book value thereof less book reserves shall be listed and shall be taken
as the true value thereofunless the assessor finds that such net book value is greater or less than the then
true value of suchaccounts receivable in money.In the case of personal propertyused.in business, the book
value thereof less book depreciation at such time shall be listed, and such depreciated book value shall be
taken as the true value of such property, unless the assessor finds that such depreciated book value is greater
or less than the then true value of such propertyin money. Claim for any deduction from net book value of
accounts receivable or depreciated book value of personal property must be made in writing by the taxpayer
at the time of making the taxpayer's return; and when such return is made to the county auditor who is
required by sections 5711.01 to 5711.36, inclusive, of the Revised Code, to transmit it to the tax
commissioner for assessment, -the auditor shall, as deputy of the commissioner, investigate such claim and
shall enterthereon, or attach thereto,in such form as the commissioner prescribes, the auditor's findings and
recommendations with respect thereto; when such return is, made to the, commissioner, such claim for
deduction from depreciated book value of personal property shall be referred to the auditor, as such deputy,
of each county in which the property affected thereby is listed for investigation and report.

Any change in the method ofdetermining true value, as prescribed by_the tax commissioner ona prospective
basis, shall not be admissible in any judicial or administrative action,pr proceeding as evidence of value with

regard to prior years' taxes.Information about the business, property,or transactionsof any taxpayer
obtained by the commissioner for the purpose of adopting or modifying any such method shall not be subject
to discovery or disclosure.

Effective Date: 09-29-2000 .
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The board, upon written demand filed by an appellant, shall within thirty days after the filing of such demand

file with the court to which theappealis being taken a certified transcript of the recordof theproceedings of

the board pertaining to the decision complained of and the evidence considered by the board in making such

decision.

If upon hearing and consideration of such record and evidence the court decides that the decision of the b,oard

appealed from is reasonable and lawful it shall affirm the same, but if the court decides that such decision of

the board is unreasonable or unlawful, the court shall reverse and vacate the decision or modify it and enter

final judgment in accordance with such modification.

The clerk of the court shall certify the judgment of the court to the board, which shaffcertifysuch judgment to
such public officials or take such other action in connection therewith as is required to give effect to the
decision. The "taxpayer" includes any person required to return any property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on questions
of law, as in other cases.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, efF. 10/16/2001.

Effective Date: 10-05-1987
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5703-3-10 Tangible personal property tax;. true value of
depreciable assets; application of true value or 302
computation.

(A) Tangible personalproperty used 'in business in this state must be returned, for purposes of the personal
property tax; at its true value in money. The true value of depreciable tangible personal propertyis its book cost
lessbook depreciation, unless the tax commissioner finds that the depreciated book value is greater or less than
the true value of such property.

(B) Application of the composite annual allowance procedure provided for in rule 5703-3-11 of the Administrative
Code shall determine the prima facie true value of depreciable tangible personal property used in business. The
prima facie valuations can be rebutted by probative evidence of higher or lower valuationl

(1) When an item of tangible personal property is acquired in an arms-length transaction, its true value at the
time of purchase is the acquisition cost, including all costs incurred to put theproperty in placeand make it
capable ofoperation, which are normally'capitalized in accordance withgenerally accepted accounting principlesl

(2) The true value in money of any tangible personal property may be proved by establishing theamountfor
which the property would sell in an open market by a willing seller to a willing buyer in an arm's-length
transaction. If marketvalueis estimated by anappraisal, the property must be appraisetlas part of an ongoing
business unless the taxpayer can demonstrate that the property is more accurately appraised on the basis of
piecemeal liquidation or disposal.

(3)If a taxpayer believes that the composite annualiallowance procedure asdetermined by the commissioner
does not accurately reflect the true value in money of the taxpayer's depreciable tangible personal property on
hand, the taxpayer may establish more accurate annual allowances by probative evidence.

(a) Such evidence must show that the published composite annual allowance procedures are inappropriate
because they cause an unjust or unreasonable result, or must be modified because of special or_unusual
circumstances.

(b) Such evidence may include, but is not limited to, an aging of disposals study and any other studies, data, or
documentation the taxpayer wishes to submit for consideration by the commissioner.

(c) Such evidence must cover a sufficient number of years to demonstrate a pattern in the history of the useful
life of the subject property.

(C) A taxpayer must file a claim for deduction from book value for every tax return on which depreciable tangible
personal property is returned at a value less than depreciated book value. Such claim must be made in writing at
the time of filing the return on form 902, as prescribed by the commissioner, or in a format containing
substantially all information as required on form 902.

Eff 2-21-86

Rule promulgated under: RC 5703.14

Rule authorized by: RC 5703.05

Rule amplifies: RC 5711.02, 5711.03, 5711.09, 5711.18
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5717-1-04 Notice of appeal.

(A) An appeal shall be commenced with the filing of a signed original notice of appeal within the time and
manner prescribed by law.

(B) A caption in the following form should be substantially followed:

"Ohio Board of Tax Appeals

: Case No.

Appellant (Type of cause, e.g., Sales and Use Tax)

Address

Assessment Amount

Appellee Amount in Controversy

Address

(C) The notice of appeal should set forth the name, address, telephone number, and fax number, if available,
of all parties together with the name, address, telephone number, fax number, and attorney registration
number, if applicable, of appellant's authorized agent or attorney at law who executed such notice.

(D) A notice of appeal from a determination of the tax commissioner shall set forth the full name of the
appellant and recite in clear and concise fashion the matter and amount in controversy and the action, or final

determination appealed from, the errors complained of, and incorporate or attach a copy of the final order
from which the appeal is taken. A copy of the notice of appeal filed with the board of tax appeals must also be
filed with the tax commissioner within the time prescribed by law.

(E) An appeal taken from a decision of a county board of revision should be upon the form prescribed by the
tax commissioner for such appeals. A copy of the notice of appeal filed with the board of tax appeals must also
be filed with the county board of revision within the time prescribed by law.

(F) A notice of appeal from a decision of a municipal board of appeal shall set forth the full name of the
appellant and recite in clear and concise fashion the matter and amount in controversy and the decision
appealed from, the errors complained of, and incorporate or attach a copy of the decision from which the
appeal is taken. A copy of the notice of appeal filed with the board of tax appeals must also be filed with both
the municipal board of appeal and the opposing party within the time prescribed by law.

(G) Notices of appeal from a decision of a county board of revision, county budget commission, municipal

board of appeal, or the tax commissioner filed by certified or express mail, properly addressed and with
sufficient postage prepaid, shall be deemed filed on the date of the United States postmark placed upon the
sender's receipt by the postal employee. Notices of appeal filed by an authorized delivery service designated
by the tax commissioner shall be deemed filed on the date placed on the sender's receipt by an employee of
the authorized delivery service. An appeal filed in person, by regular mail, facsimile, or other delivery method
is effective upon receipt in the board office.

R.C. 119.032 review dates: 03/01/2007 and 03/01/2012
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

tN RE: ) CASE NO. 03-44662)

WCI STEEL, INC., et nl., CHAPTER 1 I)

DEBTOR(S) ) JUDGE MARILYN SHEA-STONUM

) OPINION RE: CONFIRMATION OF
) PROPOSED COMPETING PLANS OF
) REORGANIZATION

This matter is before the Court on two proposed competing plans of reorganization,

one filed by the Debtors (as hereinaller defined) and one filed by the Secured Noteholders (as

hereinaRerdeflncd). ThehearingtoconsiderconfirmationofbothplanswasheldonJuly21,

2004, August 30, 2004 througlt September 3, 2004 and Septeniber 10, 2004. Closing

argunients were held on October 25 and 26, 2004. For the reasons set for(h below, I conclude

that, although the econon»c backdrop ofthis case provides every reason to believe that a plan

can and should be conftrnied in this case soon, neither of the two plans now under

consideration can be confin-tied.

OVERVIEW

A confluence of unusual factors causes this case to present "quality problems."

Among those factors are, on the one hand, (1) the detennination ofexisting equity, Renco (as

liereinafler defined), to continue its ownership of the debtor entities after reorganization, (2)

the exposure ofexistin,o equityand atliliates to controlled group liability for unfunded pension

Appx.,17



market that has emerged in the worldwide steel commodities markets since the filing ofthese

cases nearly 15 nionths ago. Detennination of enterprise value in a cyclical indusuy will

al>caysprescnt cltal lenges, and those chal lenges are greater when reorganization plans procidc

relatively fixed creditor treatment, white directing the balaoce of wfiat could be a very large

upside to the parties wlio would emerbe with equity under either plan.

In short, this contpany is a sntalt but agile niche player in the U.S. steel industry as

evidenced by its relatively stron.-perfonnancein the worst part of the cycle for thc U.S. steel

industry and by these two determined suitors, as well as a third wouid-beplan proponent. In

an age when all too many chapter 1 I cases appear to require the sale of substantially all ofthe

operating assets in sales pursuantlo § 363(b),' this case has seen the filing of two competing

plans that were set for simultaneous confirmation hearings with a third one waiting in thc

wings.

This is a contpany that can and will be reorganized. Over the course of my

involvcnientwiththiscasc,'- Ihavcheldnumerouscasemanagemcntconferences. Atthecnd

ofclosingarguments,intwosuchconforenccsheldpursuantloti 105(a),6sharcdwithcounsel

for the two competing plan proponents, as well as counsel jor the Creditors Committee (as

hereinafter defined), the USWA, the PBGC and the United States Trustee, the serious

concems of this Court regarding the failureofthe Debtors' proposed plan to incorporate the

t
Unless otherwise specifically noted, all statutory section references in this Opinion shall be to
chapter 11 of title I tof the llnited States Code (the "Bankruptcy Code").

This case was filed in Youngstown and assigned toJudge Williant Bodoh. (Jpon his retirement on
January 2. 2004- the so-called megacas€s ou his docket were assigned temporarily by lot to each
of the active judges on the bankmpteycourt for the Northem District of Ohio. (n July 2004 Judge
Kay Woods was nanxdto the bankruptcy bench inYoungstowm. All oftlie cases that had been
temporarily assigned duringthe pLniod ot'vacancy on the bankmptcybench in Youngstown
returncd to h€r docket, including this on€. Iiorvever• since I liad sjgniticant familiarity with the
competing plans in this cas€ and sh€ hadan antpleamomnt on herdocket, shc and I agreed that I
sti<iuld continu€ to address the plan contimtation issues in this case through the confirmation ofa
plan.
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sintilar "uidance. This Court can do so only in the broadest strokes.

As disctissed litrther below, with respect to the Debtors' proposed plan, among the

issues that would have to be addressed before that plan could obtain confimlation are:

• The Debtors' overly conservative reckoning of the enteprise vatue of the
reorganized debtor and aggressive characterization of thc new value being
provided by existing cyuity;

The Debtors' undervaluation of the Secured Noteholders' collatenrtg.,plant,
property and equipinent;

• The Debtors' invocation of the "business judgment rule" to justify huge
disparities in the percentage dividends being afforded various classes of
holders of unsecured claims; it is true that even in a nonconsensual plan the
business judgnicnt rule may, support the creationof a variety of classes of
unsecured claims for the purpose of providing different payment features, but
particularly in a"cramdown" case any such sorting of holders of general
unsecured claims must be examined in light of principles of unfair
discrimination; witlrthe possible exception of a class ofsmall claims that are
paid promptly to ease administrative burdens, the business judgment rule
cattnot be used tojustify substantial economic disparities in thopresent value
aniounts paid to holders of general uosecured claims; as presently drafted the
Debtors' proposed plan relies on a gerrymandering of the claims pool, such
that their contention of having accepting classes, a requirement to allow thent
to invoke § 1 129(b), is atbest a pyrrhic victory becauso the Debtors' proposed
plan fails to survive the necessary sctutiny that must be given under that
section with respect to unfair discrimination both as betweenClass 5 and
Class 7 and possible unfair discrimination in the treatnienl ofvarious holders
of claims within Class 7; and

•. The Debtors' obligationunder § 11 29(b) to show that the holder of existing
equity is providing fair equivalent new value for the equity that it would
receive under the Debtors ; proposed plan; the tertnination of exclusivity does
not satisfy the obligation; the Debtors' effort to assign the savings that the
reorganized debtor will realize underthenewcollectivebargainin$agreentent
as a component of new value that should be credited to the existing equity
holder ignores the record evidence that the Secured Noteholders had reached
an agreement in principle with the USWA with substantially similar economic
tenns.

Because the Secured Noteholders' proposedplarcassumes the ability of that_group to

successfullynegotiate a collective bargaining agrecment withthe USWA and ittrther assumes

that the pension obligations of the Debtors can be laid at the doorstcp of the PBGC through

-5-
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tvith this Court.. By Order entered on Septcmber 17.2003,t1ic Debtors' cltapter lt cases have

been consolidated for procedurat purposes only and are being adniinistered jointly. The

Debtors continue to operate their business and manage their properties as debtors in

possession pursuant to §§ 1107 and1108: [Stip: ¶7 - docket #653]. On September 24, 2003,

the United States Trttstee for Region 9 appointed the Official Comniittee of Unsecured

Creditors (thc "Creditors Committee").'

Smnntari^ ofthe Dehtors' 13usixess: WCI is the primary operating entity among the

Debtors: It is a niche oricnted integratedproducer of value-added, custoni steel products.

WCI fillsamarketnichebyofferingspccialized servicetoitscustoniers,manyofwhotn order

in small quantities that niight otlierwiserequire them to deal with middtemen. WCI has

supplied at least 135 kinds of steel and is willing to accept orders as sniall as 15 tons for

specialty steels. It owns and operates a plant on approximately 1,100 acres in Warten, Ohio.

ThcotherDebtorsarewliolly-owneddirectorindirectsubsidiatiesofWCt. [Stip.13-docket

#653].

Together, the Debtors employ about 1,800 people, approximately 75% of whom are

hourly cmployces and the reniainder salaried employees. In addition, there are approximately

686 recipients ofpensionbenefts, includin8 retirees and surviving spouses. Mostofthe

hourly employees are represented by the United Steelworkers of Anierica, AFL-CIO, CLC

(the "USWA"). WCI is a party to various collective bargaining agreements (individually a

"CBA") with the USWA effective from September t, 1999 through on or after November 1,

2004 (collectively the "CurrentCBA"). The Current CBA requires the establishment and

Ttte Creditors Conimittee consisted of the foltowing seven members: United States Steel
Corporation, tlre USWA, Cleveland-Cliffs Inc., dre PBGC, FirstEnergy Corporretion, Ogelbay
Norton Conipany and Carmeuse North Anierica: On March 5. 2004, the United States Trustee
reconstituted the Creditors Committee to include all the original conintittee members except for
United States Steel Caporation; In light of subsequent assuniptions of certainmembers' contracts.
perhaps the tJnited States Trustee should revisit the constitution of the Creditors Committee.

-7-

Appx. 23



On April 6, 2004, the Debtors t ited a proposed disclospre statement (as amended from

time to time thereafter, the "WCI Disclosure Statement") describing and attacliing their

proposed plan of reorganization ( as amended frotn time to time thereafter, the "Debtors'

Plati'). [Stip. 118 - docket #6531.

The Cottrt held a hcaring in connection with the ExclusivityTennination Motion on

May 4, 2004. At the conclusion of the presentation of evidence, the Coutt continued the

hcaring until May 11, 2004 to allow each party to make a closing argument. Prior to the

resuniption oftlie hearing, the Debtors advised the Court and the parties that the Debtors were

prepared tocconsent tothe terntination of,the Exclusive Periods. [Stip. 119- dockct #653].

Accordingly, the Court entered a Stipulated and Agreed Ordcr temiinating the Exclusive

Periods. [Stip. 120 - docket #653].

On May 11, 2004 the Secured Noteholders filed a proposed plan (as amended from

to time thereafter, the "Secured Noteholders' Plan") and a Disclosure Statement in

support of that plan (as amended frotn time to tinte thereafter, the "Secured Noteholders'

Disclosure Statement"). [Stip:'[21 - docket #6531

The Court cntered an Order setting June 8, 2004 as the hcaring datc to consider

approval oftlie disclosure statenients and fizing June 3, 2004 as the dcadline for objecting to

either or both disclosure statements: [Stip. 122 - docket #653 ].

On or about June 3, 2004, the Debtors, Renco and the Creditors Committee filed

separate objections to the Secured Noteholders' Disclosure. Statement and the Secured

Noteholders filed an objection to the WCI Disclosure Statement. [Stip. 11123 and 24 -docket

#653J.

The Court considered the adequacy of the disclosure in each of the disclosure

statentents at a hearing held on June 8 and 9, 2004. On June 14,3004, the Coun cntered an

`}-
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Cr:kt31S/INTERESTS DEBTORS SECURED t)ESI1A\C

NOTEttOLDF.RS

Other Secured Claims

('bnvenience C'lasx 5511o I00nSl 1001?o

Continuing Vendor 50"sl payable in ten N!A 50°.41 payable in
consecutive - tenconsec(uire
quarterly payments quarterty

payments

Other ttnsecured Creditors pro-rata share ofS5 pro-rata share of $5 pro-rata share
niii. mil. (plus proceeds of55 mil.

. . .. . . . -offersoptionto. ofanyavoidance
sell clailn to Renco actions)
forcashpayn7ent . . ..

-plus potential add'1
distribution based
on EBI9'DA in
2006 - 2014

Plim Votolg: The following is a suniniary of the results of the voting as to the

Debtors' Plan and the Secured Noteholdcrs' Plan [Decl. of Laura DiBiase - docket # 5891:

-

J9zu1'la%% . . . . .
I'9F%InJj

Italluls
AM[))L(!J

.

% .
C'nNNI

.

Amm^nt
AL'CC)IIIJ

%
AlIXlNlll

W('II'L 3 ('lau2-NCNndNumhulJcrs I'aJ 17 21148J 51.7)2.26(I.66 21.4Y„

No1c011k1ur%1'lan/('Iass2-S^eurcJNU1cINJJcn 1'a.s 79 qG.34%.. 184,849.446.65 99.63:

W(IPI:xN('Iass4-('nrlVrnlalle(Iass. Pacs. 273 IX447% S793.560.31 97.(aWw

Notchoklels' 1'Inn/('LISS44bovnricmrc('INss Fail 85 36.17"O• S193,739.75 2%S(W/

W('II'lun!(7nsx5-('IyltinuingvanhlrCluinu I',wT 56 I(N).IXPN, S3,511,069.20 1(rtl.(I0

Nu0.4a1Wer.+' 19an/('la.a 5 N/A N/A N/A N/A N/A

W(ll'lanlt'Icss7-Otlintlnsicunrl('Ininit- ^ Rail it2 6237% S38.173,819.14 I$))5%

Notclmklcra'1'lald('laa7-0thitlncceured('lainu fail N9 431N1'& 4I14,112.470.43 %3.377

DISCUSSION

The requirenients forcon6rmation are set forth in § 1129. Each plan proponent bears

the burden ofestablishing the plan's compliance witli each ofthe requirements set forth in §

1129(a). If an in7paired class does note vote to accept the plan, the plan proponent must also

-11-

Appx.::2.7



under the plan on account of such junior ciaitiior interest any property:" I3mtk ofamurica

NutioatdTivst ce Scirittgs•.assoeiatest•.203 N.LttS'a((eSireetParntet-skip. 526U:S.434,441-

42(1999).

The Court's detennination of what the equity ofthe reorganized debtor is worth begins

with an analysis of the enterprise value of the reorganized debtor as of the hypothetical

effective date of the Debtors' Plan.

1. Findings of Fact Re: Fnterprise Value

Al. The Debtors and the Secured Noteholders each offered theirown experts to

testify about WCI's enterprise value. All of the experts used the same threeinethodologies

for ealculating sucli value: (1) coniparable contpanyanalysis;(2) precedent transaction

analysis (sonie(imes referred to as ntergersand acquisitions); and (3)discotited cash flow.

Those nrethodologies whichrely on cash Flow analysis are more persuasive to the Court in

light of Renco's proposal to retain theDebtors" current equity.

a). Weighting

A2. TheDebtorspresentedtheexpert testinionyandvaluationanalysisofTimothy

O'Connor, a managing director of Jeffries & Company, lnc. ("Jeffries'), and Brett Levy, a

senior research analyst, nianagitig director and co-director o f h igh yield research with Jeffries.

[.See Ex. 961. Before joining Jeffries, Mr. Levy was a metals industry analyst with RBC

Capital Markets ("RBC"). As a part of his work at RBC, he analyzed the Debtors and, based

upon publicly available infonnation andconsideration of the Debtors in relation to the

changing worldwide steel market, ntade forecasts as to the current and future value of the

Debtors and their equity. [Trial Trans. - Levy at 466-671.

A3. Although Mr. Levy now works for Jeffries and has testified in support of

Jeffries' valuation opinion, the Court is more persuaded by the statentents concenting tlte

-13-
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analysis of Richard Sehniitt, the Chief 0peratin8 Officer and Erectrtive Viee President of

Accux-al Associates, Inc. ("AccucaC'), as to the value of the Secured Noteholders' security

interest inthc Debtors'real property,plantand equipment. Accuval approached the valuation

of that collateral fromlhe top down, i.e., starting with the enterprise value derived from the

income generated by WCI less working capital aud amounts purporting to approximate thc

value of each category of intangible assets associated with ihat inconie stream. tn doing so,

Accuval also selected an even weight for each methodology. The values derived by Accuval

for each method are: $344 million under a Coniparable Company Analysis; $260 million

under a Precedent Transaction Analysis and $245 million under a Discounted Cash Flow

Analysis. Accuval's report reflects a total enterprise value of $285 million. [See Ex.112 - p.

52].

A6. TheSecured Noteholders also presented the expert testiniony and valuation

analysis of Steven Strom, a nianaging director in CIBC World Markets ("CIBC")

Restructuring Group and Mark Henkets, a managing director and head of CIBC's lndustrial

Growth Group. [See Exhibit 50]. CIBC opincd that, the total enterprise value was between

$300 million and $350 millioa. [See Ex: 50 - p. 7].

A7Z CIBC's tiltimate calculations setforth in Exhibit 50 are summarized as

follows:

Methodology ^ ^ ^ . . Weight Range tin Millionsl

Low High

Comparable Conipany Analysis 55% $325 $375

Piecedent'1'ransaction Analysis 10% $215 $270

^-^DiscountedCashFlow^..^ . ^ . -. 35"fu'. $280 . $335

Weighted Average 100"/n $298 $351

Concluded Enlciprise Valuation Range $300 5350

-15-
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491, 505-061. That analysis did not distinguish between sales under § 363, often when

continued operating funds aerc in jcopardy, and sales pursuant to reorganiration plans.

A12. In addition to these acyuisitions, C1BC included sonu oldertransactions, such

as. Co-Steel, Biniiingham Steel, RTI, LTV Corp. and Inland Steel. These older transactions

generally took place at highei-muttiples ofrevenue, EBITDA and tons capacity than the 2003

transactions focused on byleffries. Mr. O'Connor testified that the state of the steel market

in 2002 was niore similar to present eircrunstances than the state of the steel market in 2003.

[Trial Trans. - O'Connor at 398-400]. Christopher Plummer of Metal Strategies, Inc., a well

respected cxpert in the steel industry, testified thatJhe routinely uses transactions that took

place in 2002 in his presentations and calculations if the situations are otherwise factually

similar. [Sec Ex. 95 - p. 32; Trial Trans. - Plummer at 1012-13].

c). Projections

A13. Finally,theexpertsreliedondifferentsetsofprojcctionstocalculateenterprise

valuc_

A14. leffries relied upon the Projected Financials^ in Exhibit 3 of the WCI

Disclosure 3tatement and did not rely on or incorporateanysubsequent financial infornaation

which may ltave been available from WCl for the enterprise valuation. [Stip. ¶2 - dockel

#7541. These projections are "conservative" and,are not the most reasonable projections in

light of the current state of the steel market. [TrialTrans. - Plummer at 995] ("given the

magnitude and totally unexpected degree of change in the marketplace, I think it would be

obviousthat the absolute dollar values of our forecasts were no longer valid.").

A15. In addition, Jeffries' financial projections are not based on a notmalized fiscal

year. This failure to.nonnalize the Gnancial projections for the calendar year resulted in an

"apples to orangcs" coniparison. [Trial Trans. - Strom at 10531: Using projections that have

-17-
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A19. TheCottrt ftndstltatthereorganizeddebtor'slong tenttdebt,asoftheeffectit-e

date ofa plan, would include, at a niinimtun, (1) approximately S 100 million in new notes.

tivitlt the tcrnis and characteristics ofthc notes proposed ttnder the Secttred Noteltolders' Plan,

(2) a S5 million loan from the State of Ohio, (3) approximately S21 mitlion eamiarkcd for

curepaynients on exectttorycontracts ttnder the Debtors' Plan, (4) a $5 miltion distribution'

tto Class 7 clainiants in the "ottt years;' and (5) the approximately $35 million balance on the

revolving credit agreentent;"' for a total ofapproximately$tG6 million.

A20: Assuminganenterprisevatueof,say,$320niillionatthetimeoftheeffective

date ofaplan, the implied equity value of the reorganized debtor,prior{o the infusion ofnew

value by existing equity, would be approximately $154 million,

3. Findings of Fact re: Renco's Contribution

a). _ Cash

A21. The Debtors' Plan providesthacRenco would pay, on the effective date ofthe

plan, $35 million in exchatage for all of the equity in the rcorganized debtor.. The Debtors'

Plan proposes that the reorganized debtor wi l l retain the $35 mi l lion rather than distribute any

of that nioney to the Debtors' creditors.

A22_ ' Because the cash_is to be retained by the reorganized debtor, the cash

contribution byRenco actually increases the equity value of the reorganized debtor.

Therefore, the£ourt finds that to the extent the cash contribution is treated as new value, it

tn

The Debtors arbue that tludistribution in the out years is potentiallymuctr larger, growing to
approximately $30 ntillion. Even if the Debtors' calculations are correct, it does not change the
Court's.conclusion that Renco's contributiori falls short of beinLL the fair equivalent value of the
equity of the reorganized debtors. Indeedsince suchpayments are subject to acap, it exacerbates
it.

77w 13 weck Cash Plow projections shokc thnt the Debtors' assurnption about the projected

amount ol'the recolcer aas inflated. Atahe tinm of eventual conGnnatfon the anwunt of the
revolver will not be S60 miltion, but likely will be half of tluatnumber, or less.
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A26. The reorganized debtor can upstreani payments to Rcnco under certain

.circumstanccs in cenain aniounts. According to the excerpt, the reorganized debtor may

upstrcam payments to Renco in the following amotmts;

c. Provided such.Upstreamed funds are directly contributed to the Old
Pension Plan [as per Union's Pension Proposal] in any given year, the
grcater of ([)(A) the mininiunt contribution to the Old Pension Plan
required under law [to be defined]; niinus (B) the Minimuni Renco
Contribution (as defined below); minus (C) any Upstreaming that has
occurred undcr d below sihce the Effective Date; and (ii) 20% of Net
income [to be de6ned]...

d. Beginning in 2o07, provided the Company has niade capital
expenditures of at least the amotmt indicated on Attachment C hcreto,

the lesser of(a)Si)"% of Net hicome.after deductiutg all Upstreaniing
payinents made under a-c above including, in thecaseofUpstrcaming
paynient made under c, above, all such paynients made since the
Effective Date; and (b) an aniount which, after such Upstreaming,
would leavc tlie Contpany with total liquidity [to be defined]both
inimediately and on a projected basis over the succeeding twelve
months, of at least $75 Million.

A27. The best that the Court can do is discuss this theoretically because, on the

evidence before theCourt, there is no,nteans ofcalculatint; an actual dollar figure. However,

based on the record before it, the Court finds that the value of. Renco's new value

contributions under (ltc Debtors' Plan totals signi 6cantly less iltan the value o f the equity that

the existing equity holders would receive under the Debtors' Plan.

4. Conclusions of l.aw .

a)r Absolute Priority and New Value

In order for old equity holders to retain the equity of a reorganized entity, a

contribution must be (1) in the fonn. of money or money's worth; (2) necessary to the

reorganization and (3) reasonablyequivalentto the value of the interest being purchased. In

re llecmer Ojjice Prorls., Inc., 185 B.R. 537, 542 (Bankr. N.D. Ohio 1995). The Debtors

have the burden of proving that Renco is not receiving the reorganized debtor's equity "on
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marketing process. Icr re Ur+ion Finonciol S'en•s. G-oup. /nc. is not controlling authority.

Further, it is not analogous Cactaally. In Unior Fbnrcia[, the marketing proccss began prior

to tlic petition date and was an open and independent process. Eurtlier, the court in Union

Fiuuncial was not asked to confirm a plan over tlte objection of an impaired creditor, but

rather over the objection of a frustrated bidder. 1r1. at 425. Therefore, the Court finds Union

Finuncial inapposite to this casc.

It is the burden of the Debtors to prove, by aprepoqderance of the evideoce, that

Renco is paying "top dollae' for the reorganized debtor's equity. Renco argues that its

contributions should be viewed to included three main components - a cash contribution, all

of the projected savings under the Revised WCI CBA and the assuniption of pension

liabilities.

(1) Cash Contribution

A cash contribution clearly is money or money's worth. However, Renco's cash

contribution does not constitute new value because it is not being distributed to creditors. It

is being used to incrcasc the equity valuc of thc reorganized debtor. This is inipcmissible

round ltousing. S'ee hr re One Tiures Square Assocs. L(d. Pcrrtrrershiq, 159 B.R. 695, 708

(Bankr. S.D. N.Y. 1993) (finding that proposed new value contribution did not satisfy the

absolute priority rule because only the new equity holder would benefit from such repairs);

fn re Miami Or. Assocs. Ltd., 144 B.R. 937, 942 (Bankr. S.D. Fla. 1992); cf. Gr re 8315

Fourth Ave Corn., 172 B.R. 725, 739 (Bankr. E.D. N.Y. 1994).

(2) Revised WCI CBA

The Debtors argues that the labor savings under the Revised WCI CBA should be

considered value contributed by Renco because Renco closed the final deal with the USWA.

The Debtors cite to In re Union Finuueiol and In re Ti•easure 13cn- Carr., 212 B.R. 520,545

_73_
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for which it was already responsible, albeit secondarily, does noteonstitute new value.

The Court believes that the ral ueappropriately attributable to Renco is tlte antount of

pension liability assmned by Renco for o<hich the Debtors Nvillno longer be primarily liable

and for which Renco cannot seek reintbursement front the Debtorg. It is ar.-uable that the

contputation of new valuc should be limited to what this bankrriptcy estate would. pay on thc

claims that arc entirely avoided because ofthis highly unusual treatnient of the peision issues.

Because this Court recogniz.es the importance of a highly motivated work force charged with

every incertiveto make the reorganized debtor successful, theCourt concludes that on the

facts and circumstances ofthis case it is appropriate to give doliarfor dollar new value credit

to the existingequity to the extent that itwill pay such benefits without any ability to be

reimbursed by the reorganized debtor_'

b.) Fair and Equitable

Separate and apart from satisfactiott of the absolute priority rule,a plan ntust be fair

and equitable. In rc Dow Corniit,-; 244 B.R. 678, 687-95 (Bankr. E.D. Micli. 1999)

(discussing the breadth of the "fair and equitable" reyuirementof § 1129(b)); 203 North

LaScrlle, 526 U.S. at 449-50. Treatinent of Class 7 is not fair and equitablein light of the

retention of 100%u of the equity by Renco in exchangefor a contribution of $35 million plus

the present value of the portion of future pension payments that equity is obligated to make

without any ability to seek reintbursentent. The implied equity-of the reor8anized debtor

under theDebtors' Plan is worth one or inore multiples of the new value credit to which

Renco is entitled. This is furthereorroborated by the market evidence (even as danipened as

it has been by the signals from Debtors' ntanagentent and thus not a product oftruly adequate

ntarket exposure) sltowing another buyer would pay the equivalent of $85 million.

See t'inding ot'Fact A27. infra.
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1. Findings Re: Value of Secured Noteholders's Collateral

Bl. The Secured Noteliotders' collateral includes substantialty all ofthc Debtors'

real property, plant and equipment (tlte "PP&E"). It does not include any other tangible or

intangible assets or the Debtors' goodwill.

B2. The Debtors' audited financial statements at the time these bankruptcy cases

were filed listed the value ofthe PP&E as $185,433,000.

B3. During the confirmation hearing, the Debtors presented the testitnony and

vattFation analysisof John Comiolly, an Executive Vice President and the Chief Operatin8

Officer of Nationwide Consulting Conipany, Inc. ("NCC"). Mr. Connolly testified that he

believed the value ofthe PP&Elo be $94 million as ofthe petition date, September 16.2004.

Mr. Connolly also testified that he did not believe the value of the PP&E had changed

signi 6catitly between the petition date and the time of his testimony.

The Court finds tltat Mr. Connolly'slNCC's appraisal is not entitled to any

weiglit because ncither NCC's report nor its workfile disclose the reasoning, basis, and

supporl purportedly underlying Mr. Connolly's conclusions. Mr. Connolly's testimony

revealed several inexcusable departures from required documentation necessary to support

a valid appraisal. Second, the values Mr. Connollyattributes to each categoryofthe Secured

Noteholders'. collateral are inconsistent with the limited documentation that does exist in his

workfile. In other words, the documentation that exists provides no basis for the slashing of

asset values evident in Mr. Connolly's final report. Finally,Mr. Connollytestified that he

used anoverall depreciation factor, based on the LTV 11 transaction, to value the PP&E. The

Court finds the testimony and analysis of Mr. Connolly wholly incredible and unreliable.

B5:, , AccuvalapproachedthevaluationofthePP&Efrotnthetopdown,i.e.,starting

with the enterprise value derived from the inconie generated by WCI less working capital and
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liectus.. tire.: 74 B.R. 738, 742 (Bankr. N.D. N.Y. 1987). The Sccured Noteholders cite to In

rc• LT f'S'teel, 285 B.R. 259, 277 (Bankr. N. D. Ohio 2002) for the ptroposition that kith respect

to steel mills in particular, courts have valued property, plant and equipment based upon the

incomegeneratedbythemill,minustheworkingcapitalneededtogetitupandrunning. The

Court recognizes the incentives, on each side, to either overvalue or undervalue Debtors'

enterprise and their constitticnt assets. !n re Ca•crnt Healthcare, Corp., 315 B.R. 321, 339

(Bankr. D. Del. 2004) citing Jn re Ecide TecGnologies, 303 B.R. 48,61 (Bankr. D. Del. 2003).

In addition, the Coun recognizes that valuation is a mixture ofart and science, and therefore,

experts otlen disagree. Nonetheless, the Court does not credit the opinion of NCC and

discounts the opinion of Accuval because of its top down approach.

As the record is now developed the only reliable evidence or value of tlte Secured

Noteholders? collateral is tneasured bythe value ofwhat the Secured Noteliolders themselves

proposed to distribute on account of the old notcs, i,e.,, new notes in the amount of at least

$100,000,000 with tenns, conditions and restrictions so that they would trade at par. The

Court understands that this treatntent was in the context of a plan that directed all of the

remaining enterprise value to holders of gcneral unsecured elaints. It is notable that one of

the few matters on which the Debtors, the Secured Noteholders, the union and existing equity

appeared to have a consensus was that the reorganized debtor should not have excessive fixed

debt. While not a one to one relationship, the aniount of debt that could be reliably serviced

from the operation of the PP&E is relevant to its value in use by the reorganized debtor.
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services concerning environmental, actttarial and legal matters; eight supply commodities;

otic the City of Warren, Ohio, provides water and sewer service; and I I supply otlier goods

and scncices,[Stip. ¶I -docket #765].

C5. In the first few weeks after the bankrtiptcy filing, the Debtors' strategy "was

to do whatever [WCi] needed to do to continue to receive theniaterial or se vice that was

critical..., to [the Debtors'] continued operation:"[Stip. 112 - docket #765].

C6. In the first few weeks after the bankruptcytiling, sonie vendors requested or

required that WCI agree to tighterpayment4erms: WCI generallyacquiesced to the new temis,

in soine instances after negotiating over the partictrlarpaynrent temis that would apply during

its bankruptcy. [Stip. 1113 -docket #765].

C7: Of the vendors who requested and obtained tighter payment temis incident to

WCI's battkruptcy,some 31 were later placed in Class 5_ The other 43 vendors later placed

in Class 5 never clianged their payment temis. [Stip. 1114 - docket #765]<

C8: Many vendors later placed in Class 4(i:e.,?ConvenienceClaims') and Class

7 (i.e., "Unsecured Clainis') also requested and received tighter payment ternts from WCt in

the weeks imnrediately after the bankruptcy. WCI agreed to tighter paynient temis with

substantialiy more than 31 Class 4 vendors (ofthe approxiniately 300 vendors in that Class)

and substantially morethan 31 Class 7 vendors (of the approximately 200 vendors in that

Class). [Stip.']l5' docket#765].

C9: After the "initial shock" of the bankruptcy filing had dissipated, WCI was

'able to fend off"the tighteni ngof payinent terms requested by other vendors and rather kept

vendors on their pre-petition payment terms-{Stip. 1116 - docket #765]:

CIO. WCI expected that atniost all of its vendors would revert to their nonnal pre-

petition paynienhtertns following WCI's emergence from bankruptcy. None of the vendors
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vendors for 154b of thc face amount of the claims upon confirniation of the Debtors' Plan.

Renco's offer to purchasethe claims iscootained in the WCI DisclosureStatenient. A Class

7 vendor creditor agreed to scll its claim to Renco by checking a box on its ballot and voting

forthe Debtors' Plan.

2. Conclusions of Law

Section 1 122(a) govems the classification of claims. This section does not demand

that all similar claints be placed in the sanie class; however, a debtor may not classify similar

clainis differently solely to gerrymander an affimiative vote on a plan. In re Shvders Drug

Stor•es, Gic., 307 B.R. 889, 893 (Bankr. N.D. Ohio 2004). A separate classification of similar

clainis can be justi fied if a debtor proves that there is a Iegitimate business reason supporting

the classificatton. /cf. In bi re SmYr/ers Drug Stores, lnc. the debtors created a class ("class

t0") made up of primarily but not exclusively trade creditors witli whom the reorganized

dcbtor ltopcd to do btisincss aflcr the reorganiz.atiott. The court found tliat the debtors

separate classification was justiGed by a legitimate business reason: the intention to do

business with those creditors in the future. /d. at 8.93-94.

Despite the ability of the debtors in In re Strvcfers DrugStores, lac. to meet the

requirementsofy 1122,thedebtorswerenotabtetoshowthatthedifferenttreatmentafforded

to its class -10 claimants was anything other than unfair discrimination prohibited by §

1129(b)_

As in the Snvders Drug Store case, the Debtors have proposed a separate class made

up priniarily of trade creditors with whom the reorganized debtor hopes to do business after

the reorganization. Even assuniing the Debtors have a legitimate business reason for the
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Cir. )998). The distributions approved in Cujrrn Flectric were offerslo reimburse tltc legal

fees of certain creditors and were separate and apart from the proposed distributions to those

creditors on their claims.

b.) Inter Class Discrimination

The question is whether the discrimination is unfair within the meaning of §

1129(b)(1)- Courts use a four-part test to detennine ifthe discrintination is unfair: (1) whether

the discrimination is supported by a reasonable basis; (2) wliether the debtor can confirm and

consuntmate a plan without the discrimination; (3) whether the discrintination is proposed in

good faith; and (4) how the class that is being discriminated against is treated. br r-e Srryderr

Dr-trg Stores, Irtc.. 307 B-R. 889, 894-95 (Bankr. N.D Ohio 2004); In re Graphic

Coomuticatioats, Ipc., 200 B.R. 143, 148 (Bankr. E.D. Mich. 1996); In re Creekstarre

Apartrrreuts• Assoc., L.P., 168 B.R. 639, 644 (Bankr. M.D. Tenn. 1994).

Wtth respect to the first factor, some courts have allowed a planto discrintinate ifthe

proposed discrimination protects a relationship with specific creditors that the debtor needs

to reorganizc successfully. Id.

In this case, as in Siivder Drttgstore,

The testimony did not, however, go far enough to prove that the general
propositions discussedabove justify discrimination inthis particular case.
Several things weigh against the explanation provided for the proposed
discrinii nation. First, class L0 is not solely ntade up of trade vendors. Instead,
the class of nearly 2569 creditors includes: (1) trade vendors; (2) service
providers; and (3) lessors ofstores which thereorganized debtor will continue
to operate. There was no evidence to support the preferential treatment
afforded to the lessors included in class 10. Second, there was no evidence to
prove that the trade attd service creditors included in class 10 would refuse to
deal with the reorganized debtor on acceptable tenns going forward absent
sonie preferential payntent under the plan. Class 10 is not, therefore,
reasonably tailored to foster only those relationships that are critical to the
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A. The Lack ofa GoltectiveBargaitaiagAgreeurentBebveen the USIVA and the
Reorgaaized Debtor aadertl+eSecnred NoteHolders' Plan Reirders that Plaa
Uafeasible.

1. Findings of Fact

DI. The USWA is the collective bargaining representative for over 1,300

employees ofWCi and serves as theauthorized representativepursuant to § 1 J 14(c)of WCl's

bargaining unit retirees and surviving spouses. The USWA has represented bargainin8 unit

employees of WCI and itspredecessor contpanies for naany years. [Stip. 19 - docket #725].

D2. The Current Perision Plan provides, amongother benefits, qonnal retirentent

benefits, early retirement benefits and special shut down benefits in the event of a shutdown

of WCI. [Joint Ex. 1271.

D3: TheUSWAhasenteredintomanyinnovativecollectivebargainingagreements

over the years, including the groundbreaking contract rcached with International Steel Group

in Decen7ber 2002, which has served as the model for manyrecent contracts. [Stip. 15 -

dockct #725].

D4. The USWA has also not hesitated to meet forcefully and effectively the

challenge of major labor disputes, whether strikes or lockouts; including those with US Steel

(1986), LTV 1(1987), Ravenswood Alunii num Corp. (1990-92), Bridgestone/Firestone (1994-

9G), WCI S1ee ► (1995); Wheeling-Pittsburgh Steel (1996-98), Georgetown Steel Corp. (1997-

98), GST Steel Co:(Kansas City facility) (1997), Magnetic Specialties, Ine:'(Marietta, Ohio)

(1997-98), RockyMountainSteel (1997-2004), RMI Titanium Co. (Niles, Ohio)(1998-99;

2003-present), Soutliwire Co. (1998-99); Titan Tire Co. (Des Moines) ( t998-2001),Titan Tire

Co. of Natchez (Natchez, Miss.) (1998-200 t), Kaiser Aluminum and Chemica) Corp. (1998-
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Director for Ohio. [Stip. 112 - dochet #6531.

D9. On M arch 9, 20Q44, representatives ofthc US W A and the Secured Noteholders

reached an agreenient in principle, snbject to.certain conditions, on both the material tenns

of a plan of reorganization and the overall economic tenns of a CBA. On March 11, 2004,

the USWA and the Secured Noteholders reconfirnied their agrccnient in principle and began

discussing its implementation. On March 26; 2004,the USWA and the Secured Noteholders

reached agreement inprinciple on documentation pennitting the USWA to support the

Secured Noteholders' Exclusivity Termination Motion. [Stip. 1113 - docket #653].

D10. TheUSWAatalltimeshadreservedtherighttocontinuecollectivebargaining

negotiations with the Debtors and Renco, in their respective capacities as cmployer of the

USWA's tnembers and owner of the employer: During the USWA's negotiations with thc

Secured Noteholders, the union was also conducting competing negotiations with the Debtors

and Renco. [Stip. ¶14-docket #653].

DII. On April t, 2004, Ron Bloom infomted Joseph O'Leary, the Secured

Notcholders' labor counsel, that the USWA had reached an agreenient with the Debtors atxl

Renco that it considered to bc better for the USWA's niembers and retirees than the

agreement it had reached with theSecured Noteholders. [Stip. 115 - docket #6531.

D12. The USWA then entered into the Revised WCI CBA and strongly supports

confimiation ofthe Debtors' Plan. The US W A has not entered into a CBA with the Secured

Noteholders and opposes confirmation ofthe Secured Noteholders' Plan. The US WA reached

these decisions in good faith after many months of meetings with all relevant parties. The

USWA has detennitied that the Debtors' Plan and the Revised WCI CBA best serve the
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The Debtors, and their controlling sltareliolder, Renco Group„Inc. (°Rertco'),
will remain liable for eanied pension benefits. With respect to pension
benefits to be earned in the future, NewCo will provide such benefits through
a new pensioit plan to be negotiated with the [USWA] pursuant to a new
collective bargaining agreement. The USWA has not entered into, aud its
members have not rati fied a new coliectivebargaining agreement with NewCo
and there is no assurance that the USWA willdo so, but NewCo will offer
employment to USWA niembers on tenns and conditions set forth in a 230-
page collective bargaining agreement that the Secured Noteholders fully
negotiated with the Noteholders over three months ending March 26, 2004

(the "March 26 Agreement"). NewCo intends to negotiate a final new
collective bargaining agreement uo less favorable to the USWA than the
March 26 Agreement.

[Secured Noteholders' PlatT, Art. I - docket #374).

D17. Article 6 of the Secured Noteholders' Plan.addresses "Conditions Precedent

to ConGmiation and to Constmmation:' [Secured Notehoklers'Plan, Art. 6 - docket #374].

As none of those conditions requires thc reorganized debtor to ltave entered into a CBA with

the USWA, the Secured Notehohicts propose thattheirplan ofreorganization would become

effective with or witltout a CBA in place.

3. Conclusions of Law

The plan of reorganization proposed by the Secured Noteholders provides for the

reorganized debtor to continue as an operating steel company which, ijrter alia, requires a

skilled workforce to exist. The Secured Noteholders clearly understand the need for a skilled

workforce as evidenced by the time, energy and resources expended in attempting to

negotiation a new CBA with the USWA. The Secured Noteltolders also clearly understand

the possible repercussions should it be unable to ultimately negotiate a new CBA:

It is possible that USWA members could refuse to work at NewCo without a
final CBA, causing NewCo to cease operations temporarily, or in sonie
instances, even perntanently. The Secured Noteholders believe this is
unlikely, but no assurances can be given that such work stoppages and
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[WarchamDepo. at pp. 45-47 - docket #749].

As set forth in their plati, the Secured Notehalders intend to offer employnient to

USWA members on the san}e terms and conditions in the agrecrnent reached with the USWA

in March 2004. <[Sec Secured Noteholders' Plan, Art.l - docket #374]. In support of its

contention that the lack of a pt-e-negotiated CBA does not render its plan uttfeasible, the

Secured Noteholders rely upon its history o f negotiations witli the US W A and the fact that the

USWA would, if the Secured Noteholders' plan wasconfinned, be obligated to,negotiate in

good faith witli thereorganized debtor. The Secured Noteholders also rely upon Ternste:s

Nnt 7 Freight /naltu. Negotiating Conutr. v. U.S. Truck Co., Iirc., 800 F.2d 581 (6ih Cir. 1986)

for the proposition that the unresolved issue of a collective bargaining agreement does not

render the Secured Noteholders' Plan unfeasible.

In its U.S. Truckdecis•ton„the Sixth Circuit was asked to review, inter aliet, the trial

coutt's finding that a proposedplan of reorganization was feasible despite the absetice of a

pre-negotiated labor agreetnent with the union. In determining that the trial court's factual

finding was not clearly erroneous, the Sixth Cireuit took specific note of the labor union's

"sincere willingness" to coopcrate with the reorganized debtor to reach a labor contract so as

to ensure continued viability of the company. In re U.S. Truck, 800 F.2d. 581,589 (6" Cir.

1986).

In this case, the USWA has not expressed a "sincere willingness" to enter into a new

CBA with the Secured Noteholders because of the fact that is has successfully negotiated a

new CBA with the Debtors. Although the;US WA would be under a duty to negotiate in good

faith with the Secured Noteholders if their plan was confimied, this Court will not discredit
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The reorganized debtor underthe Secured Noteholders' Plan intcndsto offerpension

benefits tltrough participation in the Steelworkers Pension Trust (the "SPT"), a multi-

cniployerpensionpl'an. However,theMutitemployerSPTTrustAgreementrequires,inorder,

for an etnployer to participate on behalf of bargaining unit employees, a CBA providing for

such participation and a decision by thc S PT as to what benefits would be provided. [See Jo i nt

Ex. 129 and Joint Ex. 1301. See «tso 29 U.S.C. § 186(c)(5) (which requires a writtet

agreement for participation in a joint-board Muliteniployer pension plan).

The Secured Noteholders have also argued that they bear all the risk in the event that

they are unable to reach a deal with the USWA subsequent to confirmation of their plan

because all otlier classes of creditors under their plan will receive 100% of their allowed

clainis through distributions to be made on the effective date of the plan with no

contingencies. This argunient ignores, however, the impact that potentially lengthy

negotiations for a new CBA would have on the future viability of the reorganized debtor as

an operating steel producer. Should that viability be jeopardized, there exists a very real

possibility that this reorganization would be followed in short order by another banknaptcy

filing.

In order to prove feasibility, a plan proponent must demonstrate that its plan has a

reasonable prospect ofsuccess and is workable. /n re Crossereek Apartntents, Ltd., 213 B.R.

521, 539 (Bankr. E.D. Tenn. 1997). Althougb a plan proponcnt necd not prove certainty, it

cannot provide only speculation as to a key component of the proposed plan of reorganization,

which in this case is a CBA witli the USWA. In re Crosscreek Apartntents. Ltd, 213 B.R.

521,539(Bankr.E.D.Tenn. 1997). Thisisespeciallysowhen,aslrere,lheCourt ispresented

-45-

Appx. 61



pensions. [Stip. ll I - docket #756].

E7. About 380 employses covered iuider the CuiTent Pension Plan have enough

service for an immediate unreduced "30 and Out'' pension.

E8. About 200 enxptoyces covered under the Current Pension Plan I}ave enough

age and service to qualify for an inunediate unreduced pension ("70/80" or "Rule of 65") if

they lose theirjobs due to shutdown or layoff.

E9. Approxintately 250 active employees are expectedto retire under a proposed

headcountreduction ifeitherthe Debtors' Plan or the Secured Noteholders' Planiscon6rnied.

[stip. 112 - docket #756].

EIO. ThePBGCtimelyfiledaproofofclaint for,amongotherthings,theunfunded

benefit liabilities of the Current Pension Plan in the amount of $197,300,000 (the "UBL

Claim"). The UBL Claim is acontingent general unsecured claim. The PBGC does not

bel ieve that any of its otlter clainis arc likcly to beconte;l iq uidated in any signi Gcant amount.

[Stip.15 - docket #756].

E11. In the event of temiination of the Cuqent Pension Plan, the PBGC has

statutory authority to pursue recovery of the UBL Claim against Renco, as well as certain

otlier entities that are jointly and severally1iable under 29 U.S.C. § 1362. The UBL Claim

wotild also become a liquidated generalunsecured claim against WCI, which would be

classified in Class 7 under the Secured Noteholders' Plan. [Stip. 118 - docket #756]

2. Pension Plan Treatment Under the Secured Noteholders' Plan

El 2. The Secured Noteholders' Plan sets forth the following with respect to the

Cutrent Pension Plan:
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Non-Plan Tt-ustee Functions witlt respect to the
Pension Plan, includitig both implementation and
ongoing administration fees for a futl year Following
confinnation of the Secured Noteholders' Plan (the
"Maximum Fee Estimate"). The Maxinium Fee
Estimate is $500,000. The Secured Noteholders wilt
establish a cash reserve in the aniowit of $500,000
upon confinnation of the Secured Noteholders' Plan

= (the"PensionPlanAdministrationReserve")foruseby
WCI in the event that WCI does not have sufficient
casli to pay for perfotmance of the [N]on-Plan Trustee
Functions following confinnation. This reserve will
continueto be available toWCI (with drawdown
subject to Court approval) to defray the cost of
employingits ownpersonnel to provide Non-Plan
Trustee Functions or hiring a third-party administrator,
until such time as (1) Renco assumes sponsorship oF
the Pension Plan, or(ii) the Pension Plan is terminated,
pursuant to Section 4041 or 4042 of ERISA. The
Secured Noteliolders expect t/tat oue of tltese two
eventunlities will occtir proiulitly following
coafiruiation of t/te Secured Noteho&lers' Plart.

[Sccured Noteholders' Plan, Art. 5, as antended - docket 0374, 645] (emphasis added).

E13. The Secured Noteholders' Plan provides that "Equity Interests in each Debtor

shall not be cancelled but shall reniain outstanding" and further provides the following as to

the continuance of WC! directors after confirmation

(e) In the unlikely event that alldirectorsof WC! resign or
otherwise cease to serve following confinnation o fthe Secured
Noteholdcrs' Plan; the Secured Noteholders shall in that
circunistance be empowered, pursuant to the Order con firnling
the Secured Noteholders' Plan, to appoint a director for WCI,
in order to ensure the continued orderly administration of the
Pension Plan througlt use of the Pension Plan Administration
Reserve, until such time as (1) Renco assunies sponsorship of
the Pension Plan, or (ii) the Pension Plan is tenninated,
pursuant to §4041 or 4042 of ERISA.

[Secured Noteholders' Plan, Art. 5.8, as amended - docket ##374, 645].
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controlled grottp) and (b) the UBL Claim is largerthan Renco's obligation to fund the Cutrent

Pension Plan. During the confirntation hearing, the only evidence presented by the Secured

Noteliolders to support this contentioa was the expert report of William Daniels:

Based upon tny experiences in similar situations, the tnostlikely outconte is
that the plan sponsorship will be assumed by a tnentber of the Renco
cotttrolled group of companies. This outcome occurs eitlter directly because
the controlled group realized that it is responsible or by i nducementLagreement
with the PBGC, which precipitates the action by threatening an invotuntary
plan termination that would cause ihc controlled group to incur higher cost
thanifthey[sic] assumedtlieplan. ForRenco,...,theTotal BenefitLiability
is$230,714,000foratiassuntedplanterminationasbfOctober31,2003. Plan
assets as of that date equaled $92,900,000 resulting in an imniediate claim by
the PBGC in the amount of$137,814,000. This value is substantially greater
than the costs of ntaintaining the plan.

[Williani Daniels Expert Rpt. at pp. 1-2 - docket#757j. Aside froni a stipulation that Renco

"has cash substantially in excess of the ... ntaximum tennination liabilities [of thc Current

Pension Planj plus securities and other assets," therc was no evidence presented re8arding

Renco's other liabilities. [Stip. 115 - docket #7641. Nor was there any evidetice presented to

support an assutnption that Renco would necessarily act in what appears to be the most

econontically reasonable ntanncr."

n
Retico is a New York corpotatitin which is solely owned and/or cantrulled by Ira Rennert. l'hat
corporation's balance sheet is not a matter of public record or the record in this case. When asked
in Itis deposition about speciflcs of that corporation's operatiotu, Mr. Rennert was often timcs
unable to recall basic inforniation.

A: Myself and trusts tor niy children.

Anddo I understand there are five separate trus€sdrat own
Renco'.'

A: I don't know. I don't know.

Reimert Depn. at pg. 14.

Q: Do you have ary sort of identilied committee that has anv
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[Current] Pension Plan: '[Secured Noteholders' Plan, Art. 5.8, as amended - docket 4#374,

645]. That ptan further provides that "in the unlikely event" that WCI's directors resign. the

Secured Noteliotders would be entitled, pursuant to the confinnation order, to appoint a

director for WCI "to ensure the continued orderly administration of the [Current] Pension

Plan: '[Secured Noteholders' Second Antend. to Plan, Art. 5.8, as antended - docket ##374,

645].

Ohio Revised Code § 1701.55 provides that the shareholders of the corporation are

empowered to elect directors. The Secured Noteholders are not shareholders of WCI and they

have set forth no authority to justify preemption ofstate corporate law by an orderconfirming

achapter I I plan "[F]or proponents to preempt state law ... they will need to rely on more

than just the general policy of Chapter I I favoring reorganizations. They must show that

enforcing sach state law would be an 'obstacle to the acconiplishment and execution of thc

full purposes of the bankruptcy law'." In re Parifir Gns d Elec_ Co. , 273 B.R. 795, 813

(Bankr. N.D. Cal. 2002).

Although the Secured Noteholdets' Plan establishes a $500,000 cash reservc to pay

a third-partyadministrator, there has been no evidenceofhow tong such funds would last nor

do the Secured Noteholders address what would happen if those funds were depleted while

the fate of the Current Pension Plan was still being decided. The Secured Noteholders have

also not addressed whether an assumption of tlte Current Pension Plan by Renco could give

risc to Renco then having a claim against the estatc and, if such a claim could arise, how it

would be treated under their proposed plan.

Second Possible Outcouie: Reuco does not crssrrnte sponsorship of fhe Crtrreat
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Tenn. 1E297). However, in order to demonstrate that a plan is feasible, the plan proponent

cannot sitnply leave the fate of one of the largest liabilities in the case to a tltird party o% er

which theproponent hasno control. Such speculation renders the Sectired Noteholders' Plan

unfeasible.

Finally, these uncertainties play against the backdrop of a contpeti ng plan that appears

to avoid the need to call upon the PBGC's timited resources, including its presumably

overworked legal staff, and furtlter avoids contentious litipation.in which it is unclear how this

estate's interests would be represetued. Thus, this Court is urging the Secured Noteltolders

to direct their energies toward the negotiation of a consensual plan that resolves all issues,

rather than creatingunresolved issues for wliich any reserves that are established would

probably prove inadequate.

CONCLUSION

None o f the legal requirements discussed in this Opi uion should conie as any surprise

to the sophisticated professionals advising the primary interested parties in this case. It is not

unusual for chapter IJ plans that areconsensual, i.e., accepted by each class ofclainis holders

entitled to vote, to depart front some of the § 1129 requirements. But absent such consensus,

theCourtmustconsidereachoftheconfimiationrequirements. [nchambersconferences,this

Court ltas reminded the competing planproponents on innunierable occasiotisthat defeating

their opponent's plan would not result in the default confirmation of their own plan.

Since at least May of this year, while scheduling a variety of procedurally ntandated

hearings on these conipeting plans, this Court has noted the collision course that the Debtors

with their plan funder and the Secured Noteholders have been pursuing. Often in such

scenariosthe Creditors Cotnniittee adopts a moderating role. In this case the opposite has
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a clear anchor. Maintaining the cunrnt control for pension purposes is an obvious starting

point. Providing dividends to holders of large general unsecured clainis in the forni ofnotes

lhat have features allowing participation infuture realization ofthe enterprise value is a way

to getpromptly to a confimiableplan; avoidingarbitrary caps on suchparticipation wotdd

ltelp to avoid ititure issues tmder 203 Nortlr LcrSaUe.

Because the type of litigation that has marked this case for the last six nionths literally

drains value that cotdd be available for distributimi to holders of non priority clainis in this

case, on its own motion, this Court is directing that, prior to January 17, 2005, no party slmll

file an amended plan or a new plan in this case, without priorcourt authorization, unless Such

plan has the support of the Debtors and their plan funder, the Secured Notehotders, the

USWA, the Creditors Committee and the PBGC. On January 14, 2005 this Court will hold

a` 105 status conference to consider whetlter cause exists to extend the moratorium on the

filing of unilateral plans. The Court expects that representatives of each ofthose parties be

available to work with maxintum efficiency toward the development of a consensual plan.

Although the parties are free to identify other approaches to plan developntent, the Court

suggests that they first consider what antendntents niight be tnade to the Debtors' Third

Amended Platt [docket #514] that could avoid the need for an additionat round of balloting

on such a plan. See § l 127.

The rulings being announced in this Opinion are interlocutory in nature. Thus, the

only appeals that would be appropriate of the orders denying con6miation would be

interlocutory appeals. The Court will refrain from entering orders orjudgments consistent

with this Opinion until, at the earliest January 17,2005. It is the Court's explicit intention in

refraining from the entry ofjudgment with respect to each of the plans considered hereunder

to climinate questiotis about the appeal period. Until judgments consistent with this Opinion
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