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STATEMENT OF THE CASE
PROCEDURAL POSTURE

On April 3, 2006, Appellant filed a complaint in the Clinton County Court of Common Pleas,
alleging that the rezoning actions of Appellee constituted a compensable “taking” of Appellant’s
propeﬁy. (T.d. 1) On March 14, 2007,7 Appellant filed aisclosme of expert witness with report
of Garland Crawford. (T.d. 12) On March 22, 2007, Appellee filed its disclosure of expert
Lance Brown. (T.d. 13) On April 18, 2007, Appellee filed a Motion for Summary Judgment.
(T.d. 15) On April 18, 2007, Appellee also filed Affidavit of Lance Browﬁ and the deposition of
Appellanf, Richard Clifton. (T.d. 16, 18) On May 16, 2007, Appellant filed a Response to
Motion for Summary Judgment, which contained as attachment the Affidavit of Garland
Crawford. (T.d. 19) On May 18, 2007, the Affidavit of Richard Clifton was filed with the
Court. (T.d. 22) 'On May 30, 2007, Appellee filed a Reply to Appellant’s Response. (T.d. 23)
On August 23, 2007, the Trial Court grantéd Appellee’s Motion for Summary Judgment,
dismissing Appellant’s Complaint. (T.d. 24) On September 21, 2007, Appellant filed a Notice
of Appeal with the Twelfth District Court .of Appeals, Case No. CA2007-09-40. (T.d. 25) On
September 2, 2008, thé Twelfth District Court of Appeals affirmed the Trial Court’s granting of
summary judgment in favor of Appellee insofar that the rezoning did not effect a total “taking”
of Appellant’s property. The Appellate Court also reversed the Trial Court’s granting of
summary judgment insofar as it failed to address the issue of whether the rezoning effected a
partial “taking” of Appellant’s property under Penn Central and remanded the case to the Trial
Court for the limited purpose of addreésing that issue. (T.d. 26) On September 12, 2008,

Appellee filed a Motion for Reconsideration with the Court of Appeals. On November 3, 2008,



the Appellate Court granted Appellee’s Application for Reconsideration and modified its
instructions on remand to the Trial Court as follows:

We reversed the grant of summary judgment insofar as it

failed to address the issue of whether the rezoning effected a

partial taking of Appellant’s property under Penn Central,

and remand the case for the purpose of addressing that issue

and the issue of standing previously raised by the Village in

its Motion for Summary Judgment, (T.d. 29A)

Subsequent to the remand, Appellee filed a Motion for Summary Judgment on May 1, 2009.
(T.d. 32) Appellaﬁt filed a response to said Motion on May 29, 2009. (T.d. 34) On June 12,
2009, Appellee filed a Reply to Appellant’s Response. (T.d. 35) On June 22, 2009, oral
argument took place before the Trial Court regarding Appellee’s Motion for Summary Judgment.
(T.d. 31) On June 29, 2009, the Trial Court granted Appellee’s Motion for Summary Judgment,
dismissing Appellant’s case with prejudice. (T.d. 36) On July 28, 2009, Appellant filed a Notice
of Appeal with the Twelfth District Court of Appeals. (Case No. CA2009-07-09, T.d. 38) On
May 25, 2010, the Twelfth District Court of Appeals, by way of judgment entry, affirmed the
Trial Court’s decision. (See Appendix) On July 8, 2010, Appellant filed a Notice of Appeal and

Memorandum in Support of Jurisdiction with the Ohio Supreme Court. (See Appendix) On

October 19, 2010, this Court accepted jurisdiction to hear this case.

STATEMENT OF FACTS

Pursuant to the Twelfth District Court of Appeals’ Opinion dated September 2, 2008, the

facts in the within cause are as follows:



“Appellant owns and resides on approximately 27 acres of real
property located at the intersection of Collins-Riley Road and
Middleboro Road in Blanchester, Ohio. In 1993, Appellant
purchased approximately 99 acres of farmland along Middleboro
Road. In 1997, he sold 2.87 acres of this farmland to the owners of
J & M Precision Machining, Inc. The remaining 97 acres of
Appellant’s farmland is adjacent to J & M on one side and 9 acres
of land along Middleboro Road, which Appellant purchased
around 1997, on the other side. In February, 2002, Appellee
rezoned J & M’s property. The previous I-1 classification,
restricted industrial, permitted industrial uses, which can be
compatibly operated within, or in very close proximity to,
residential areas. These establishments should be clean, quiet, void
of such nuisance as odor, dust and smoke, operate primarily within
enclosed structures, and generate little industrial traffic. The new
I-2 classification, general industrial, permitted industrial uses
generally requiring large sites in an extensive range of services and
facilities, including adequate access to highway development and
integrated transportation facilities.  Industrial uses in this
classification typically operate from enclosed structures and often
maintain large open storage in service areas where part of the
production process may take place. None of Appellant’s property
was rezoned.”

Furthermore, Appellant submits at the time he purchased said property, it was his intent
and plan to develop and subdivide the property into residential units. (Affidavit of Richard
Clifton) Appellee’s rezoning of property adjacent to Appellant’s property to general indusirial
has substantially decreased the value of Appellant’s property, causing adverse economic impact
upon Appellant and, as a practical matter, prohibited him from utilizing the property for
residential purposes, as he intended. (Affidavit of Richard Clifton and Affidavit of Garland
Crawford, attached to Appellant’s Response to Appellee’s Motion for Summary Judgment, May

16, 2007, T.d. 19)



ARGUMENT

Proposition of Law No. I: A non-resident contiguous property owner has standing to
litigate a partial regulatory taking claim pursuant to Penn Central Transportation Co. v.
New York City, (1978) 438 U.S. 104, against an adjacent political subdivision, when the
political subdivision rezomes property within its jurisdictional boundaries, where the
regulation results in substantial adverse economic impact upon the claimant by
~ substantially reducing property value and such regulation interferes with the investment
backed expectations of the claimant with respect to his property.

In the case at bar, the Twelfth District Court of Appeals upheld the Trial Court’s decisiqn
that Appellant herein did not have standing to pursue his partial regulatory taking claim against
Appellee. The Court of Appeals concluded that Appellee’s rezoning of contiguous property did
not hinder Appellant’s use of _hié property in any way and, therefore, he did not have standing to
further pursue his claim, (Twelfth District Court of Appeals’ Decision, May 24, 2010, P. 8)

This Court has defined standing as a party’s right to make a légal claim or seek judicial

enforcement of a duty or right. Qhio Pyro, Inc. v. Ohio Departinent of Commerce, (2007) 115

Ohio St.3d 375. A true party in interest is able to demonstrate an injury in fact, which requires a

showing that the party has suffered, or will suffer, a specific injury. Bergman v. Monarch

Construction Co., 12" Dist. 2009-Ohio-551. The question of standing depends upon whether the

party has alleged such a personal stake in the outcome of the controversy as to insure that the
dispuf_e sought to be adjudicated will be presented in an adversary context and in a form

historically viewed as capable of judicial resolution. Qhio Pyro,_Inc.. Supra.

The United States and Ohio Constitutions guarantee that private property shall not be

taken for public use without just compensation. State ex rel. Gilbert v. City of Cincinnati, 2010-

Ohio-1473; 125 Ohio St.3d 385; Fifth and Fourteenth Amendments to the United States

Constitution; Section 19 Article 1, Ohio Constitution.



The United Stateé Supreme Court in Lingle, Governor of Hawaii v. Chevron US.A., Inc.,

(20035) 544 U.S. 258, summarized the current state of the law with respect to the “takings clause”

pursuant to the Fifth Amehdment,

“Regulatory actions generally will be deemed per se
takings for Fifth Amendment purposes:

(1) Where government requires an owner to suffer a
permanent physical invasion of her property, see
Loretto v. Teleprompter Manhattan CATV Corp.,
458 U.S. 419, or

) Where regulations completely deprive an owner of
all economically beneficial use of her property,
Lucas v. South Carolina Coastal Counsel, 505 U.S.
1003.

Qutside these two categories..., regulatory takings
challenges are governed by Penn Central.”

The Twelfth District Court of Appeals, in its Entry Granting Application for

Reconsideration in this case, stated the following regarding a Penn Central analysis:

“A Penn Central analysis is appropriate where there is no
physical invasion of the complainant’s property and the
regulation deprives the property of less than one hundred
percent of its economically beneficial use. The testimony
in the present case indicates that, although Appellant
admitted that he was still able to farm the land, he made
only about $5,000.00 annually from the farming operation.
This amount may differ substantially from the profits
Appellant might realize by developing the land for
residential purposes, as he intended. Thus, this case was
properly remanded to address the partial taking issue.”
Clifton v. Village of Blanchester, Eniry Granting
Application for Reconsideration, P. 3.




Appellant submits that the findings by the Twelfth District Court of Appeals in its Entry
~ Granting Application for Reconsideration illustrate that Appellant has the requisite personal
stake in the outcome of the controversy that would confer ;1pon him standing to proceed. |

Appellanf also takes exception with the Court of Appeals’ conclusion that Appellee’s
rezoning of adjacent property did not hinder Appellant’s use of his property in any way.
Technically speaking, Appellant was and is permitted to utilize his property for farmland or
residential purposes. However, as a practical matter, Appellee’s rezoning of its adjacent property
to general industrial precludes Appellant from utilizing his property for residential purposé
consistent with his investment backed expectations. (See Affidavit of Richard Clifton and
Garland Crawford.) Thﬁs, in the context of standing; Appellant has demonstratéd that the
rezoning of adjacent property by Appellee has resultéd in significant negative impact upon
Appellant, and has interfered with Appellant’s investment backed expectations regarding his
property. Appellant submits, under the circumstances of this case, that he has standing to pursue
his partial regulatory taking claim pursuant to Penn Central against Appellee. |

I'ﬁ further support of its position that Appellant herein does not have standing, the Court
of Appeals noted that Appellee did not rezone any of Appellant’s property and, therefore, he did
not have a right to seek damages, based upon the rezoning of adjacent property. (Court of
Appeals’ Decision, May 24, 2010, P. §)

The Trial Court’s conclusion, affirmed by the Court of Appeals, that a claimant has no
standing unless his property is the direct subject of the regulation will lead to inequitable and
illogiCal results whereas, hefe, the properties are located at a jurisdictional border. By way of
example, if the Village of Blanchester zoned J & M’s property to pérmit the construction of a

nuclear power plant, and J & M constructed a nuclear power plant rendering Appellant’s



property worthless, would Appellant have no recourse to assert that such government action
effected a “taking” of his property? Under the Trial Court’s ruling, which was affirmed by the
Court of Appeals, Appellant would have no recourse, because his property was not the direct
subject of the zoning regulation regardless of the effe-ct upon his property. If this were the case,
then every state, county, township, city, or other. municipal border would be exempt from any
“takings™ challenge to its regulatory action upon its borders. This is because the regulatory
action would not be directed upon the property just outside of its border, but could affect such
property tothe extent that it constitutes a “taking”.

The Court of Appeals also stated that ‘since Appellant’s property is outside Appellee’s
jurisdictionai boundaries, Appellee lacked the power of eminent domain to take Appellant’s
property. The Court of Appeals concluded therefore, as a matter of law, no taking could occur
and Appellant had no substantive right to the relief he sought, which results in no standing to
sue. (Twelfth District Court of Appeals. Opinion, May 24, 20170, P.9) |

Appellant agrees that Appellee’s powers of eminent domain can only be exercised within
its territorial jurisdiction. However, this restriction would apply to affirmative “takings” by
Appellee. For example, if Appellee were to use its powers of eminent domain to take a person’s
house to build a road, that power could only be exercised within its territorial limits. However,
this case is factually unique in that we have Appellee’s regulation at its jurisdictional border
affecting Appellant’s property outside of its jurisdiction. Appellant submits that the above cited
example is applicable here as well, to illustrate that it is the effect of the regulation upon property
that constitutes the “taking” when the affected property cannot lawfully be the subject of the

regulation.



The Court of Appeals also states, in support of its conclusion that Appellant has no
standing, that if standing were conferred upon Appellant, similarly situated municipalities would
have to endure the costly burden of defending infinite numbers of claims from non-residents just
outside of their jurisdictional borders. The Court of Appeals stated it would not trudge down a
slippery slope to open floodgates on the surge of litigation. (TWelfth District Court of Appeals
Opinion, May 24, 2010, P. 9, 10) Appellant submits that the preservation and enforcement of
Appellantfs fundamental constitutional right to be compensated if a taking occurs, trumps
judicial concern of an influx of litigation and such considerationls should not ;slose the courthouse
doors to Appellant.

Finally, the uniqﬁe factual circumstances of this case in the context of standing are of first
impression in Ohio. The‘ Court of Appeals’ conclusion that Appellant herein did not have
standing is contra to the weight of authority in other jurisdictions, as cited by the Court of
Appeals in their own decision. (Twelfth Distfict Court of Appeals Opinion, May 24, 2010, P. 5,

6,7)
In his dissenting opinion, Judge Hendrickson stated:

“...the majority surveyed cases from outside the state of Ohio that
are relevant to the case at bar. The common holding running
through these cases is that non-resident property owners who
clearly may be affected, have standing to contest a zoning decision
made by a neighboring municipality. The majority distinguishes
these cases on the basis that none contemplate the precise issue
confronted by this Court, i.e., whether a non-resident contiguous
property owner may pursue a takings claim against an adjacent
political subdivision.” (Twelfth District Court of Appeals Opinion,
May 24, 2010, P. 15)



Judge Hendrickson went on to write:

“Contrary to the majority opinion, I would find that a party in
Clifton’s position has standing to pursue a takings claim. In my
opinion, those cases cited by the majority finding in favor of
. standing suggest the more prudent approach. In view of the
potential harm suffered by a contiguous non-resident property
owner, I find it unjust to summarily deny such a party his day in
court by relying upon invisible and somewhat arbitrary
geographical limits.” (Twelfth District Court of Appeals Opinion,
May 24, 2010, P. 15)

Appellant submits that, under the circumstances of this case, he has standing to pursﬁe his
partial regulatory taking claim, pursuant to Penn Central, against Appellee, and asks this Court
to reverse the decision of the Twelfth District Court of Appeals denying Appellant standing to

pursue his claims.

Proposition of Law No. II: A claim of partial regulatory “taking” pursuant to Penn
Central does not fail as a mattér of law where the claim is based upon significant negative
economic impact upon the claimant through substantial loss in value to property and
material interference with investment backed expectations of claimant, even though the
regulatory action does not deny claimant of all economically viable use of his property.

The Twelfth District Court of Appeals, in its Entry Granting Application for

‘Reconsideration at Page 3, in Clifion, I, Supra, stated as follows:

“A Penn Central analysis is appropriate where there is no
physical invasion of the complainant’s property and the
regulation deprives the property of less than one hundred percent
of its economically beneficial use. The testimony in the present
case indicates that, although Appellant admitted that he was still
able to farm the land, he made only about $5,000.00 annually



from the farming operation.  This amount may differ
substantially from the profits Appellant might realize by
developing the land for residential purposes, as he intended.
Thus, this case was properly remanded to address the partial
taking issue.”

In Penn Central Transportation Co. v. New York City (1978) 438 U.S. 104, the Court set

forth three distinct factors to determine whether a partial regulatory “taking” has occurred:

1. The economic impact of the regulation on the claimant;

2. The extent to which the regulation has interfered with distinct
investment backed expectations, and;

3. The character of the governmental action. Penn Central at 124.

In upholding the Trial Court’s Decision, the Twelfth District Court of Appeals in Clifion
2 held, as a matter of law, that Appellant’s claim fails because diminution in property value,
however serious, is insufficient to demonstrate a “taking”. (Court of Appeals Decision, May 24,
2010, P. 14) The Court of Appeals conclusion, in Clifion, 2, is a departure from their analysis in

Clifton, 1, and in conflict with this Court’s application of Penn Central in ex rel. Gilbert, Supra,

where this Court found that a Penn Central “taking” may occur where the regulation does not
deny the claimant of all economiically viable use of his property. Here, the Court of Appeals,
after ordering the Trial Court to employ a Penn Central analysis, failed to review the Trial
Court’s decision utilizing the Penn Central analysis which it ordered.

Appellant submits that the evidence and arguments he has put forth regarding decrease of
value of his property is to establish the first prong of the Penn Central analysis, being economic
impact of the régulation on the claimant. Appellant also put forth evidence regarding the

regulation’s interference with his distinct investment backed expectations regarding his property.

~-10-



The Court of Appeals’ conclusion that Appellant’s claim fails as a matter of law is
erroneous in that the Court of Appeals did not employ a Penn Central analysis to the facts of the
case.

Furthermore, the Court of Appeals was reviewing the Trial Court’s decision from a grant
. of summary judgment in favor of Appellee.

Ohio Civil Rule 56(C) provides that “summary judgment shall not be rendered unless it
appears from the evidence or stipulation, and only from the evidence or stipulation, that
reasonable minds could come to but one conclusion and that conclusion is adverse to the party
against whom the motion for summary judgment is made, that party being entitled to have
the evidence or stipulation construed most strongly in the party’s favor.”

“The moving party bears the initial burden of informing the trial court of the basis for
the motion and identifying those portions of the record that demonstrate the absence of a
genuine issue of fact as to an essential eiement of one or more of the non-moving parties’
claims.” “Once this burden has been satisfied, the non-moving party has the burden, as set
forth in Civil Rule 56(E), to offer specific facts showing a genuine issue for trial.” Sobczak v.
Sylvania, 2007-Chio-1045.

Civil Rule 56(E) does not specifically require more than the non-moving party’s
affidavit to show that there is a genuine issue for trial. “When a motion for summary judgment
is made and supported as provided in this rule, an adverse party rnziy not rest upon the mere
- allegations or denials of the party’s pleadings, but the party’s response, by affidavit or as
otherwise provided in this rule, must set forth specific facts showing that there is a genuine

issue for trial.” Civil Rule 56(E}

-11-



The evidence before the Trial Court and Court of Appeals demonstrated material negative
impact of the regulation upon Appellant, as well as material interference with his investment
backed expectations.

With respect to the economic impact of the regulation upon Appellant, the only evidence
Appellee has submitted is contained in the Affidavit of Lance Brown. Paragraph 6 of Lance
Brown’s Affidavit states that Appellant’s property has economic value as a functioning farm and,
cven with the present zoning, Appellant’s real estate could be developed into residential lots such
as single family tracts. The Affidavit contains no opinion with respect to the value of residential
lots before and after the rezoning by Appellee. The Affidavit of Garland Crawford, at
Paragraphs 7, 8, 9 and 10, states that if Appellant’s property were divided into two and five acre
residential tracts, the two acre tracts would sell in a range from $25,000.00 to $45,000.00 and
five acre tracts could sell from $35,000.00 to $90,000.00. Mr. Crawford concludes that the
present zorﬁng for J & M Precision Machining would negatively impact the value of Appellant’s
property for development into residential tracts and that the two and five acre tracts could not
yield the low end range of value, as previously stated.

The estimate that the property makes $4,000.00 to $5,000.00 per year as a working farm
may be in excess of the actual profits. (Deposition of Richard Clifton, P. 30-35) The
uncontroverted evidence before the Court shows that Appellee’s rezoning has had a catastrophic
effect upon the value of Appellant’s land were it to be utilized for residential purposes. The
Affidavit of Appellant, at Paragraph 9, states that it was his intent and plan to develop and
subdivide the property into residential units.

With respect to the third prong of the Penn Central analysis regarding the character of the

governmental action, Appellant acknowledges that Appellee’s regulation was not placed upon

-12-



Appeliaht’s property. While Appellee’s zoning regulation was not placed upon or directed at
Appellant’s property per se, it is the effect of the regulation upon Appellant’s property which
constitutes the partial taking.

 When reviewing the record in the context and standards of summary judgment, Appellant
submits that he has put forth sufficient facts showing there are genuine issues for trial regarding

whether a partial regulatory taking pursuant to Penn Central has occurred.

CONCLUSION

This case presents unique factual and legal issues which are of first impression in Ohio.
Ai)pellant- purchased property adjacent to Appellee with the intention of developing it into
residential 10ts. Subsequgnt to this purchase, Appellec rezoned its adjacent property from light
industrial to general industrial. The evidence put forth shows that Appellant has suffered real
damage by the regulatory action of Appellee by having his property substantially devalued for its
intended use. The Trial Court and Court of Appeals’ conclusion that Appellant has no standing
to pursue his claim of partial regulatory taking pursuant to Penn Central is an unjust and illogical
conclusion. A jurisdictional boundary should not immunize a governmental entity when taking
regulatory action within its boundaries that may constitute a taking to a bordering landowner. To
close the courthouse doors to Appellant or anyone in his position while attempting to enforce a
constitutional right, is an erroneous conclusion which must be reversed.

Furthermore, the Court of Appeals’ conclusion that Appellant’s claim fails as a matter of
law was erroneous, as the Court of Appeals failed to employ a Penn Central analysis as it had
directed the Trial Court to do, and as this Couﬁ has stated is appropriate in the context of a claim

of partial regulatory taking. When viewed against the standards of Penn Central, and in the

-13-



context of summary judgment, Appellant put forth sufficient uncontroverted evidence to survive
dismissal of his claims by way of summary judgment.
Appellant requests that this Court reverse the decision of the Court of Appeals in full and

remand the case to the Trial Court so the matter can proceed to trial.

Respectfully submitted,

FOWLER, DEMOS & STUEVE

William G. Fowtér (0005254)
12 W. South Street

Lebanon, OH 45036

(513) 932-7444

Counsel for Appellant

FOWLER, DEMOS & STUEVE

W
Gregory J. Demos  (0062819)
12 W. South Street
Lebanon, OH 45036
(513) 932-7444
Counsel for Appellant
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Costs fo be taxed in compliance

W‘Wam W_ Yung, F?xﬁg\!\dge

YRS A=V V%
~F-hPregsler, Judge

(Concurs in Part/Dissents in Part)

Robert A. Hendrickson, Judge
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{11} Plaintiff-appeliant, Richard Clifton, appeals from the Clinion County Court of
Common Pleas decision granting summary judgment in favor of defendant-appellee, the
village of Blanchester, upon remand from this court in a lawsuit involving a zoning dispu%e.

. For the reasons outlined below, we affirm.
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{1]2} In 1867, Clifton purchased 42 acres of real _property located at the
intersection of Collins-Riley Road and Middlebore Road in BIan_chester, Ohio. After a
number of years, and after he sold off several smaller segments of his prbperty, _C_I?ﬁbn
now owns and res.ides on approximately 27 acres of real property located at that
intersectien.

{1]3}. !.n 1993, Clifton purehased an additional 99 acres of farmland adjacent to his
property along Middieboro Road. Segveral years later, in 1897, Clifton sold 2.87 acres of
thie farmland to .J & M Precision Machining, Inc. (J & M). The remaining 97 acres of
Clifion's farmiand runs adjacent to the property he previously sold to J & M.

{74} On February 28, 2002, Blanchester rezoned J & M's property from an I-1
classification (Restricted Industrial) to 1-2 classification (General Industrial), which
permitted J & M to begin running a larger operation. None of Ciifton's property, all of.
which sits just outside Bianchester's jurisdictional boundaries, was zened by the village.

{5} On April 3, 2006, Clifton filed a complaint alleging that Blanchester's
decision to rezone J & M's property constituted a compensable "taking” of his adjacent
property.’ Blanchester subsequently filed a motion for summary judgment, which the trial
court granted. Clifton then appealed, arguing that the trial court improperly awarded

summary judgment in Blanchester's favor,

{‘{[6} On appeal th:s court agreed wrth the tna! courts demsmn flndlng ’the

rezoning of J & M's property did not deprive Clifton of all economic use of his land. Cliffon
v. Village of Blanchester, Clinton App. No. CA2007-09-040, 2008-Ohio-4434, 112 (Clifton
/). However, this court also found that the trial court's overall analysis was lacking

because the court failed to address the possibiliy of a partial taking pursuant to Penn

1, Clifton filed his origi nal complaint on March 29, 2002, alleging that Blanchester's rezoning of the J & M
property was unconstitutional and that the rezoning constituied a "taking." The proceedings-related to his
March 2002 complaint eventually terminated and are-not relevant to this appeal.
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Central Transp. Co. v. City of_New York (1978), 438 U.S. 104, 98 S.Ct. 2646. Id. at 13.
.T._his 'cour_t, therefore, reversed the grant -of summary judgment "insofar. as it failed to

address the issue of whether the rezoning effected a partial taking of [Clifton's] propérty
| un'd.er Pénn-Central ** *" and remanded the case for "the limited purpose of a.ddressing
that issue.” Id. at 14,

{1]7} On September 12, 2008, Blanchester filed an app,!i_c_:afci_on for. gecqhgideration

claiming, among other things, that the trial court failed to address the issue of standing,
_ .someth'ing that it ha‘d previously raiséd to the trial court and again to this court on appeal.
Finding that it was "appropriate that the trial court consider the standing issue,” this court
granted Blanchester's application for reconsideration and modified the instructions upon
remand as follows:

{18} "We reverse the grant of summary judgment insofar as it failed to address
the issue of whether the rezoning affected a partial taking of appeliant's property under
Penn Central, and remand the case for the purpose of addressing that issue and the issue
of stariding previously raised by the village in its motion for summary judgment.”

{19} On May 1, 2009, after the matter was remanded to the trial court,
Blahchester filed a motion for summary judgment, which the trial court granted. In so

~ holding, the trial court found that Clifton did not have standing to pursue his claim against
Bianchester where ltdld -no.t‘rezoné any of[has] property" | in addmon aﬁerconductlnga
Penn Central analysis, the trial court found "no partial taking of [Clifton's] propérty
requiring compensation by [Blanchester].”

{1110} Clifton now appeals from the trial court's decision. granting summary
judgment in Blanchester's favor upon remand, raising two assignments of error.

'{‘ﬂﬂ} Assignment of Error No. 1:
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- {2} "THE TRIAL COURT ERRED WHEN IT _CONCLUDED THAT [CLIFTON]

LACKED STANDING TO PURSUE HIS CLAIM OF A PARTIAL REGULATORY TAKING
* AGAINST [BLANCHESTER]. o

{1113} In his first assignment of error, Clifton argues that thé trial court erred by
finding he lacked standing to pursue his claim against Blanchester. We disa"gree.

914} Genera!ly, before an Ohio court can consider the merits of a legal _claim, the
‘person or entity seeking“ relief must estab!isﬁ standing td sue. Ohio Conirs. Assn. v. -
Bicking, .71 Ohio St.éd 318, 320, 1994-0Ohio-183; State ex rel. Jones v. Suster, 84 Ohio
- St.3d 70, 77, 1998-Ohio-275. "Standing':is.defined -as-a "party's right-to*make a legal
elaim - or-seek-judicial énforcement of ‘a duty orright." - State:ex re. Butler Twp. ‘Bd. of
Trustees v.-Montgomery Cty. Bd. of Comimirs., 124 Ohio-St.3d 390, 2010-Ohio-169, 19,
quoting Black's Law Dictionary (8th Ed.2004) 1442. "[T]he -question of standing depends
upon -whether the party has dlleged such a perscnal stake in the outcome of the -
controversy * * * as to ensure that the dispute sought to be adjudicated will be presented
in an adversary context and in a form historically viewed as capable of judicial resolution.”
(Internal citations and quotations omitted.) Ohio Pyro, Inc. v. Oh_ié Dept. of Commerce,
115 Ohio St.3d 375, 2007-Ohio-5024, Y]27; Brinkman v. Miami Univ., Butler App. No.

CA2006-12-313, 2007-Oh'io-4372, 30. To decide whether one has standing to pursue
| ”his. cla:m, “cbﬁrts must look {o the substantive law creating the right being sued upon to
see if the action has been instituted by the party possessing the gubstantive right to reliei.”
Sh_eaiy v. Campbell (1985), 20 Ohio St.3d 23, 25. Whether undisputed facts confer
standing to assert a claim involves a question of law that this court reviews de novo.
Cuyahoga Cty. Bd. of Commrs. v. State of Ohio, 112 Ohic St.3d §9, 2006—Ohio-6499, 7123.

{ﬁ15} While the general pri'n.cip}es regarding standing are»»weiléstablished; this
case presents the intriguing quéstion of whether a nonresident contiguous property owner.

-4 - 11
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has_ standing- to bring an action against- an adjacent political subdivision ee.eking_
compensation-for a.rezoning of.property-located "‘eolely- within its-jurisdictional boundaries.
Aﬁer.'thorough]y considering this issue .of first impression, we find that sueh an owner
dees not have atanding. |

'{ﬂ16} Neither party provided this court with any relev_ant_ case law s.pec'ificany
addressing the issue at hand, nor did our research turn up any case law directly on point.
However, while it is certainly a novel concept, .a'similar guestion has _been addressed by
several courts throughout the country. Therefore, we find a brief review of that case law is
appropriate.

{1117} In-Creskill Borough v. Dumont Borough (1953), 15 N.J! 238, which has since
been deemed the "leading case" regarding whether a nonresident has standing to contest
an adjacent political subdivision's zon.ing decision, the New Jersey Supreme Cour,
addressing whether the ftrial court erred "in considering properly in adjoining
municipalities” as it relates to their zoning decisions,” stated the following:

{1118} "At the very least [the municipality] owes a duty to hear any residents and
ta'xpayers of adjoining municipalities who may be adversely affected by proposed zoning
changes and to give as much consideration to their rights as they would to those of
residents and taxpayers of [the mummpalrty] To do less would be to make a fetlsh out of

mm\nsrble mumcrpal boundary llnes and a mockery of the prrnmples of zoning." Id at 247,

{1119} From this decision, the following line of cases arose.

2. It should be noted that in Creskifl, the New Jersey Supreme Court did not addrass whether "the individual
piaintiffs who reside in other boroughs" were "proper parties” to the action. Id. at 245. Instead, the court
determined that it was "unnecessary" because one of the parties "own[ed] property on Bicck 1987, the very
area affected by the amendatfory ordinance.” id. In tumn, basad on this finding, the court concluded that it
was "immaterizl whether the * * * remaining individual paintiffs have adequate status to chailenge the
ordinance * * =" (Emphasis added.) Id. Therefore, whie we certainly understand the insight Creskil.
provides as to whether a municipality should consider the effect zoning changes may have on.any outlying
properties, including these beyend its jurisdictionat bouﬂdarles this court is reluctant to grant this decision
" any further significance.

-5- 12
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{§20} In K—opp‘él---v.a.{.-:.O-ity‘z_fof-Fainmay -(--.1'9.62)',:‘189 Kan. 710, the Supreme Court of
Kansas was faced with the questlon of whether "only those persons within the mty *Eox
may protest the change in the zoning ordi_nar_lce ***" In holding that nonresidents were
also able to protest the change, the court stated the following:

| {1121} "[Tlhe city which sbught to change a tract that bordered oﬁ the other. city
from residéntia! zone to a retail business district claésification ‘e owed a duty to hear
any residen’t _df .the adjoining city whose propenrty fronted on such tract and who might be
adversely affected by the prbposed zoning change, and to g'ive as mubh consideration to
their rights as it would give to those of ifs own resideﬁts." Id. at para.graph one of the
syllabus

{122} The court then stated that the -applicable statute "makes no requi'rém'e'nt'of
residency- or location. of pro.perty" énd "clearly appears * * * to protect all designated
property affected; whether located within or without'the city- adopting the changed zoning
ordinance." |d. at 713-714. In so holding, the court quoted heavily from the New Jersey
Supreme Court's decision in Creskill and found that decision to be "analogous.” ld. at
714, |

{23} In addition, in Scoft v. City of Indian Wells (1972}, 6 Cal.3d 541, after first
notung that "[w]hether a nonresident but obwously affected landowner has standlng to
contest a city's zoning * * * has not pre\nous[y been settied in our state,” the Supreme

Court of California determined that "adjoining landowners who are not city residents * * *.
have standing to challenge zoning decisions of the city which affect their property.” Id. at
547, 549. In reaching this conclusion, the Court found that "[s)lates which have
considered the issue have generally held that affected prbperty owners or residenis have
. standing to contest a m;inicipality‘s zoning even though they are not residents of the
muni;ipality,” Id. In so holding, the court cited to the "leading case” of Creskili and to the

-6- ' 13
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Supreme Court of Kahsas_‘ deciéion in Koppel.

{24} While not diréctly qiting to the New Jersey. Su.preme. Court's decision in
Creskill,. other -gou_rts have also found contiguous nonresident properfy owners have
_Standing' to contest an adjacent m’uniCipélity's zoning de_c.ision. See Whittingham v.
Village of Woodrige (1969), 111 1. App.2d 147, ‘150—151 ("invisible corporate limit line" no
 bar to nonresident property owner to challenge zpning decision of neighboring political
subdivision); Dahman v. 'City of Ballwin (Mo.App.1972), 483 S.w.2d 605, 609.("exis'tence
of a corporate boundary line should not deny an adjacent landowner outside the city
sténding to challenge the validity of a proposed Zoning classification"); Const. Industry
Assn. of Sonoma County v. City of Petaluma (C.A.9, 1975), 522 F.2d 897, 905
{nonresident landowner had standing_to challenge adjacent municipality's building plan);
Orange Fibre Mills, Inc. v. City of Middletown (N.Y..Sp. Ct. 1978), 94 Misc.2d 233, 235
(applicable statute did not bar nonresident property owner located outside adjacent
municipality from "seeking relief" as a result of its zoning decision), Miller v. Upper Allen

Twp. Zoning Hearing Bd. (1987), 112 Pa.Cmwith. 274, 283 (nothing in municipality
planning code "suggests that the protections and bensfits of zoning are to be limited to
residents or property owners within the municipality which enacted the ordinance”); Neu v.
Planning Bd. of the Twp. of Union (2002}, 3527 NJ Super. 544, 552 (nonresident property" '
owners within "close proximity" to proposed major subdivision have a "sufficient stake to
have standing to question [bloard acﬁons that might impact * * * their property").

{725} Although these cases are certainly informative, we note that none of these
cases specifically dealt with the issue before this court; namely, whether a nonresident
contiguous property owner has standing to bring an action against an adjacent politica!
subdivision - seeking com.pensa-tion for rezoning property located solely within its own
jurisdictional boundarigs. Furthermore, even if these cases-were directly on point, this

-7~ 14
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~ court is not bound to adhere to any of those decisions. See State v. Steele, Butler App.
No. CA2003-11-276, 2005-Ohio-943, Y42, Walker v. Firelands Community Hosp., 170
Ohio App.3d 785, 2007-Ohio-871, 149; Roemisch v. Mutual of Omaha Ins. Co. (1974), 39
Ohio $t.2d 119, 125. Therefore, although this court's holding may conﬂict with the -
prevailing view across the country, and while som.e may argue that our decision makes a
"fetish out of invisible municipal boundary lines and a mockery of the principles of zoning," jj
we - affirm '_the trial court's decision finding Clifton, a nonresident contiguous property
.owner, did not 5ave standing to pursue his claim against Blanchester, a neigh'bor_ing.
political subdivision, seéking to receive compenéation for its zoning decisions on property
located solely within its jurisdictional boundaries.

{1126} Turning to the facts of this case, the trial court, in its June 29, 2009 decision
granting summary judgment in Blanchester's favor upon remand, determined that Clifton
did not have standing to pursue his claim."[bjecause the Village-of 'Blanchester-'d-id not
rezone.any of [his] property ** *," and, consequently, that he did not have "a right to seek
damages based upon the rezoning of adjaceht property." After a thorough review of fhe
record, we find the trial court's reasoning to be sound, ._and therefore, we affirm the frial

court's decision.

{1127} 1t is undisputed that Blanchester's decision to rezone the J & M property did

l-’}OT- bonstitute a physical in.vas”it.)n of C!iﬁén's prrobérty,rrriorl?.-:dfcrjr:it lnterfereWiththe Useof
his property. In fact; by merely rezoning property within its own jurisdiction boundaries,
Blanchester did -not place any limitation on Clifton’s ability to continue farming the property
or to sell it for residential purposes. As a result, because Blanchester's decision to rezone
the J & M property did not hinder Cﬁiﬁon‘s use of his own property in any way, we finﬂ
Clifton has hot alleged such a personal stake in the outcome of the contrbversy that would

entitle him 16 further pursue his claim.
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{1[28} Furthermore, within his cause of action, Cliffon merely claims that he should
be compe.nsaied by Blanchester for its partial regulatory taking via inverse condemnation.
Howey.er,-_ as the Ohio Supreme Coprt hes previously stated, "the powers. of local self-
g.ovemment, granted to a mﬁnicipality by Section 3. of Artie1e XVIII of the Ohio
Constitution, do not include the p.ower.of eminent domain beyond the geogrephical limits

of the municipality." Britt v. City of Columbus (1974), 38 Ohio St.2d 1, paragraph one of

the syllabus; see, also, R:C. 163.83 ("any reference in the Revised Code to any authority .

to acquire real property by 'condemnation’ or to take real property pursuant to the power
of eminent domein is deemed to be an appropriation of real property pufsuent to this
chapter and any such taking or acquisition shall be made pursuant to this chapter”). In
turn, because his property is located completely outside Blanchester's jurisdictional
ieoundaries, the remedy Clifton seeks, which is essentially a claim for money_damages
resulting from an alleged appropriation by inverse condemnation, is unavailable as a
matter of law.® Therefore, since Clifton has no substantive right to the relief he sought to
recover from Blanchester, we find he hasl no standing to sue.

{9129} Moreover, while not dispositive of our decision in this matter, we find that

any decision conferring standing to Clifton, a nonresident property owner seeking to

recover from a nelghbonng politlca! subdlv:smn followmg its dems;on fo rezone property

would mvariably require similarly. situated- mummpahtles fo. endure the costly burden of
defehdin_g -against an infinite number of claims arising: from nonresidents sitting just
outside their jurisdictional boundaries. While a bright-line rule may not be necessary to

eliminate these concerns, we are simply unwilling to trudge down such a slippery slope to

3. Cliften's claim, when stripped down 'to iis simplest form, is essentizlly & claim for money damagss  In
turn: because Clifton is seeking moneywdamages from Blanchester, a political subdivision, we find that R.C
Chapter 2744, tifled "Political Subdivision Tort Liability Act" may be implicated. - However since neither
party addressed the efféct, if any, that R.C. Chapter 2744 may have on'this matter. we will not address that
issue here.

-9-
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open the floodgates on the surge of litigation.

{5130} The dissent, while not explicit, essentially advocates for this court to create a

new cause of action not previously available to nonresidents under R.C. Chapter 163.
While we certainiy'understand the concerns the dissent raises, we must not overstep our |

- own judicial limitations, but instead, adhere to the well-established principlé that it is up fo

the Ohio Supreme Court or the General Assembly, and not the appellate courts, to create

new causes of action. Winkle v. Zettler Funeral-Homes, Inc., 182 Ohio App.3d 185, 2009;

Ohio-1724, 61. As:noted previously, R.C. Chapter 163 simply does not allew for a

municipality fo appropriate property beyond its jurisdictional boundary. Britt at paragraph

on'e.of the syllabué; R.C. 163.63. Had the General Assembly intended to expand R.C.

Chapter 163 to accommodate such action, and implicitly confer standing upon those -

affected nonresident property owners, it would have so provided. See, e.g., Bricker v.
| Board of Educ. of Preble Shawnee Local School Dist., Preble App. No. CA2007-1 0-020,
2008-Ohio-4964, {{16. |

{f31} In light of the foregoing, we affirm the trial court's decision finding Clifton, a
nonresident contiguous property owner, did not have standing fo pursue his claim aéainst

Blanchester, an adjacent political subdivision, in an action seeking to receive

compensatlon for :ts decision to rezone property solely w;thln itS own jurlsdlctional

boundanes Accordingly appellants.1L~ irst assugnment of error is overruled.

| {Y32} Having found Clifton lacks standing to pursue his claim againsi Blanchester,
we would ordinarily not address any remaining arguments. See, e.g., Williams v.
NMcFarland Properties, L.L.C., 177 Ohio App.3d 480, 2008-Ohio-3594, 928. However, in
light of our 'mstructioné to the trial court upon remand, which explicitly stated that it was to
"address the issue of whether the rezoning affected a partiai taking of appeliant's property

- under Penn Central" we find further discussion to be necessary and appropriate.

-10-
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{733} Ass1gnment of Error No. 2: |

{134} "THE TRIAL COURT ERRED WHEN {T GRANTED [BLANCHESTER'S]
MOTION FOR SUMMARY JUDGMENT "

{135} In his second asmgnmen‘t of error, Clifton argues that the trial court
improperly granted summary judgment to Blanchester because he provided. evidence
"iiiustrating a - substantial-loss in‘the-value of >hi§ property” after t_he J & M property was
rezonéd_, thereby jusﬁfying hfs partial taking claim. We disagree.

{936} Summary judgment is a procedural device used to terminate litigation and
avoid a formal trial when there are no issues in a case to try. Forste v. Oakw’ew Constr.,
inc., Warren App. No. CA2009-05-054, 2009-Ohic-55186, §7. An ap'pellate court's review
of a summary judgment decision is de novo. Creech v. Brock & Assoc. Consir., 183 Ohio
App.3d 711, 2009-Ohio-3930, 19, citing Graffon v. Ohic Edison Co., 77 Ohio St.3d 102,
105, 1996-Ohio;336. In applying .the de novo standard, a rev_iewing. court is reqﬂired to

usle] the same standard that the trial courf should have used, and * * * examine the
evidence to determine whether as a matter of law no genuine issues exist for trial.”
Bravard v. Curran, 155 Ohio App.3d 713, 2004-Ohio-181, 19, quoting Brewer v, C!evefand
Bd. of Edn. (1997), 122 Ohio App.3d 3?8, 383. In turn, an appellate court must review a
trial court's decision to grant or deny summary ;udgment mdependentiy, without any
deferenc:e to the tr:al courts Judgment Bravard citing Burgess V. Tac:kas (1998) ‘]25
Ohio App.3d 294, 295.

{37} A trial court may grant summary judgment only when: (1) there is no
genuine issue of any material fact; (2) the moving party is entitled to judgment as a matter
of law; and (3) the evidence submitted can only.iead reasonable minds to a conclusion
which is adverse to the nonmoving party. Civ.R. 58(C); Harless v. Willis Day

Warehousing Co. (1878), 54 Chic St.2d 64, 66. The par’[y moving for summary judgment
-11 - |
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bears the burden of demonstratihg no genuine issue of mateﬁal fact exists. Dresher v.
_Bun‘ 75 Ohio' St.3d 280, 292-293, 1996-Ohio-107. The nonmoving party must then
present gvidence to show that there is some issue of material fact yet remalmng for the
'tnai court to resolve. Id. at 293. A material fact is one which would affect the outcome of
the suit under the applicable 'substantlve law. Anderson v. Liberty Lobby, Inc. (1986), 477
U.S. 242, 245, 106 S.CtL. 2505. In deciding whether a genuine issue of material fact
exiéts, the evidence must be construed in the nonmoving party's favor. Walfers v.
MfddletoWn Properties Co.., Butler App. No. CA2001-10-249, 2002-0Ohio-3730, 10.
| {138} There are two types of regulatory actions that are conmdered to be "per se"
takings for Fifth Amendment purposes. Lingle v. Chevron U.S.A., Inc. (2005}, 544 U.S.
528, 538, 125 S.Ct.2074: see, also, Stafe ex rel. Shelly Materials, Inc. v. Clark Cty. Bd. of
Commrs., 115 Ohio St.3d 337, .2007-Ohi0—5022,.1]18. The first involves governmental
regulations that céuse an owner to suffer a permanent physical invasion of his property,
while the second involves governmental regullations that completely deprive an owner of
all economically beneficial use of his property. See, e.g., Loretfo v. Teleprompter
Manhattan CA TV Comp. (1982), 458 U.S. 418, 435-40, 102 S.Ct. 3164; Lucas v. South
Carolina Coastal Council (1992), 505 U.S. 1003, 1019, 112 S.Ct. 2886.
{1[39} This court has already determmed in Clifton I that Blanchesters decision {0
.rezone the J & M proper‘ty did not amount to a "per se" regulatory taking of Chﬂons “
property under the Fifth and Fourteenth Amendments. See Clifton-1, 2008-Ohio-4434 at
112; see, also, Lingle v. Chevron U.S.A., Inc. (2005), 544 U.S. 528, 538, 125 5.Ct.2074;
Shelly Materials, 2007-Ohio-5022 at 118. Therefore, we will not address the "per se”
regulatory takings in this opinion.
{540} However, as this court also dis.cussed in Clifton I, apart from these two

categories of "per se" regulatory takings, there is a third category for partial takings. which

-12-
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is goﬁemed by the United States Supreme Court's decision in Penn Centfal. Id. at 711.
As recently stated by the Ohio Supreme Couri, Penn Cenfral "recognizes an ad hoc,
faetual inquiry that requires the examinatioe of the foliowing three factors _to determine
whether a regulatory taking occurred in cases in which there is no physical invasion and
the regctation deprives the ..pro'perty of less than 100 percent of its economical[y viable
use: (1) the economic impact of the regulatron on the claimant, (2) the extent to which the
regulation has interfered with distinct investment-backed expectatlons and (3) the
character of the governmental action.” Stéftefi‘%%«;é‘)‘(«-f%‘rel.f?ri'Gilbé’i’f"?‘i?f-f'f@ity*fibfwf@inein'nati;;;ﬁlip
Opinion: No::2010-Ohio-1473;-17; quoting ‘Sheﬂy_Ma-terials.'at‘ﬂ'l9; State ex rel. Horvath
v State Teachers Retirement Bd., 83 Ohio St.3d 67, 71, 1998-Ohio-424.

{41} However, while Penn Central may require the examination of three factors to
determine whether a regulatory taking occurred under certain circumstances, even
assuming Clifton actually endured a “substantial loss" in the“ value of his property by
Blanchester's decision to rezone the J & M property, long<standing ‘precedent holds that
the friere:"diminution-in a-property’s value, however serious, is insufficient to demonstrate
a.taking." Concrete Pipe and Products ef Ca., Inc. v. Consir. Laborers Pension Trust
(1993), 508 U.S. 602, 604, 113 S.Ct. 2264, Penn Central, 438 U.S. at 131, citing Euclid v.

Ambler Reaity Co. (1926) 272 J.8. 365, 47 S.Ct. 114 (75% dlmmutlon in value caused by

zoning not a taklng) Hadacheck V. Sebast;an (1915) 239 U S 394 36 S.Ct. 143 (871/2% '

diminution in value not a taking). In fact,. as stated by the Ohio Supreme Court,
"something more than loss of market value or loss of the comfortable eﬁjoyment of the
property is needed to constitute a taking." BSW Dev. Group v. Dayton, 83 Ohio St.3d
338, 344, 1998-Ohio-287; Sulflivan v. Hamiffon Cty. Bd. of Heaﬁh, 155 Ohio App.3d 609,
2003-Chio-6916, 136.

{542} Applying these principles, which we find to be-appropriates we conciude, as

-13 -
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| a matter of law, that even if we were to find he had standing to pursue his claim,
_B]ahche’s‘ter'S'acté of rezonihg the J & M property did not amount to a partial taking
redUiring Clifton 1o receivé just éompensation. .ln this case, Ci_iftén merely alleged that the
value,.and,.as noted above, "diminution-in a property's value, however seriou.s;‘- is
insufficient-to- demonstrate a taking.™ Concrete Pipe,I 508 U.S. 6802 at 804; Penn Cent_ral,
438 U.S. at 131'. Thereforé, because Blanchester's decision to rezone the J & M property
' di.d not amo'uht to a -partiéf taking of Clifton's property, the trial court did not err in granting.
summary judgment in its fa\)or. Accordingiy, Clifton's second assignment of. error is
overruled.

{1143} Judgment affirmed.
BRESSLER, J., concurs.
HENDRICKSON, J., concurs in part and dissents in part.

HENDRICKSON, J., concurring in part and dissenting in part.

{1144} | concur with thé majority's disposition of the partial taking issue addressed
under Clifton's second assignment of error. In addition o the reasoning espoused by the
-majority, | note that-Clifton "invited"-the-industrial-use which-conflicted -with- his long-term
investment plan of residential development when he sold a portion of his acreage to J & M
Precision Machihing. A'ny distinct investment-backed expectations Clifton may have had
were impacted by his own decision to sell the land adjoining his prospective development
to an industrial company. See Penn Cent. Transp. Co. v. New York City (1878}, 438 U.S.
104, 124, 98 S.Ct, 2646.

{945} Where | diverge from the-majority is on the standing. issue raised under

-14 -
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Clifton's first assignment of error. The majority surveyed cases from outéide'th'e state of
.Ohio that are relevant to the case at bar. The common holding running through these
cases is that nonresident property owners wh_o .clear!y may be affected have 'standing.to
bontest a zoning decision made by a neighbo’ring .municipality. The majority .distinguish.es
thés_é cases on the basié that none contemﬁiate the precise issue confronted by this
coﬁrt,- i.e., whether a nonresident conti_guous property owner may pursue a takings claim
against an adjacent political subdivision. | |
| {146} in upholding the trial court's decision, the majority reaSoned that
Blanchester's rezoning of J & M_'é property from restricted to general industrial did not
impede Cliﬁon's use of his own property in any way. The majority concluded that Clifton
failed to allege a sufficient p’ersonal stake in the outcome of the controversy so as to
confer standing.
{147} Contrary to the majority opinion, 1 would find that a party in Cliffon's position

has standing to pursue a taki'ngs'ciaim. In my opinion, those cases cited by the majority

x.
1

finding in favor of standing suggest the more prudent approach. In view of the potentzal
harm suffered by a oontlguous nonresident property owner, | find it unjust to summarily
deny such a party his day in court by relying upon invisible and somewhat arbitrary
geographlcal limits. |
| {1148} Certamty, | do not advocate a bnght I;ne ruie conveying standmg to any'
nonresident landowner who wishes to contest a zoning action taken by a neighboring
;So!itical subdivision.  Rather, zoning challenges posed by nonresidents must be
addressed on a case-by-case basis. | agree with the majority that these challenges
should be strictly limited to avoid opening the prodigious ﬂoodgates of lifigation.
- {§149}. A court scrutinizing w.hether a nonresident property owner has- standing to

pursue a claim against an adjoining political subdivision would be required“to determine

-15-
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whethér the claimant "has alleged a perséna! stake in the outcome of the controversy * *
«" Ohio Pyro, Inc. v. Ohio Dept. of Commerce, 115 Ohio St.3d 375, 2007-Ohio-5024,
‘.[[27' ln'-thé present matter this entaiis an examination of the substantive law creating the
right being sued upon - takmgs ]urlsprudence — to see if Clifton's claim was indeed
.advanced bya party possessmg a substantive right to relief. Shealy v. Campbeil (1985)
20 Ohio St.3d 23, 25.

{750} Clifton arg'u'ab[y presented evidence that his property waé impac_{ed by
Blanchester'é rezoning of J & M's property and that the rezoning éould have affected a
partial regulatory taking. Admittedly, as | indicated in my concurrence, Clifton's takings
claim is ultimately without merit. Nonetheless, | would rule that Clifton is still entitled tQ
make his claim and have the trial court scrutinize the merits of his case. Ohio Pyro at 27.

| {51} For these reasons, | respéctfuliy dissent from the majority's analysis on the
first assignment of error an.d would find that Clifton had standing to assert a takings claim

as a result of Blanchester's rezoning of J & M's property.

Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http/iwww.sconet. state.oh.us/ROD/documents/. Final versions of decisions
are also available on the Twelfth District's web site at:
hitp://www.twelfth.courts.state.oh.us/search.asp
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IN THE COURT OF APPEALS FOR CLINTON COUNTY, OHIC

RICHARD CLIFTON, o CASE NO. CA2007-09-040

Appellant, _ . ENTRY GRANTING /fl\iﬁfF’i_ICga a2 1ON FOR

ECONSIDERE 1@ N=

VS.

VILLAGE OF BLANCHESTER,

Appelles.

46 WY £~ AON IS
V34V 40 10-G3 T

(<2}
The above cause is before the court pursuant to an applicafion for reconsidera-

tion filed by counsel for appeilee, Village of Blanchester, on September 12, 2008, and
a memorandum in opposition filed by counsel for appellant, Richard Clifton, on Sep-
tember 22, 2008. |

When reviéwing an application for reconsideration, an appellate court deter-
mines whether the application calls the attention of the court to an obvious error in its
decision, or raises an issue for consideration that was gither not considered at ali or
was not fully considered by the court when it should h.ave been. Grabill v. Worthington
Industries, Inc. (1993), 91 Ohio App.3d 469,

Appellant owns and resides on approximately 27 acres of real property located
in Blanchester, Ohio. In 1983, appellant purchased approximately 99 acres of adja:—
cent farmiand. In 1997, he sold nearly three acres of this farmiand to J & M Precision
Machining, Inc. The remaining acres of farmland are adjacent to the property sold to

J & M.
In February 2002, the Village of Blahchester rezoned J & M's property from |-

(Restricted industrial) to 1-2 (General mdus‘mal) which permitted J & M to run a larger

operation, Nome of appeilaﬂ S pronerty was rezoned Appeliant then filed camalﬂ int

Appendix
A-12
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in thé Clinton County Court of Common Pieas alleging that the rezoning of J & M's
property cons’ntuted a compensable taking of his property because it caused a reduc-
tion in the value of the property so substantial that it deprived him of economic use of
the land. Appellant sought damages in excess of $25,000. The village filed @ motion
for summary judgment, which was granted by the tria .court.

On appeal, this court agreed with the trial court that the rezoning did not deprive
appellant of all egonomic use of his land. However, we stated that the trial court's
- analysis fell short becéuse it did not address the possibi!ity of a partial taking pursuant
to Penn Cenfra! Transportation Co. v. New York City _(19?8), 438 U.S. 104, 98 S.Ct.
2646. A Penn Central analysis is appropriate in cases where there is no physical inva-
sion of the complainant's property and fhe regulation deprives the property owner of
less than 100% of its economically beneficial use. This court thersfore reversed the
grant of summary judgmént insofar as it failled to address‘the Penn Central partial
.tak'mg issue and remanded the case to address that issue only.

In its application for reconsideration, the village argues that there cannot be.a
taking under Ohio law because the zoning ordinance is constitutionally valid. The
village also asserts that the trial court implicitly considered Penn Central when it made
its decision. Alternatively, the village argues that the Penn Central test is not appro-
priate in this case because the U.S. Supreme Court has stated that diminution in
property value alone is not enough to establish taking. See, e.g., Euclid v. Ambler
Realty Co. (1926}, 272 U.S. 365,

This court does not agree that the trial court implicitly considered Penn Central

by quoting a portion of the Ohio Supreme Court case Shemo v. City of Mayfield
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.Heights, 95 Ohio St.3d 5.9, 2002-Ohio—.? 627. The Shemo court held that where a
regula’tion is found 1o be unconstitutional, the Penn Central analysis is unnecessary.
In the present case, there is o finding that the zoning ordinance involved is uncon-
stitutionat.

A Penn Central analysis calls for the exémihation of three distinct factors to
determine whether a partial regulatory taking has occurred: (1) the economic impact
of the regu.laﬁon on the claimant; (2) the extent to which the regulation has interfered
with distinct investm'ent—bac;ked.expectat]ons; and (3) tﬁe character of the govern-
mental action. Penn Central at 124. The trial court's analysis did not consider these
factors, and granted summary judgment to. the village solely upon finding that appel-
lant's property "retains economic value."

A Penn Central analysis is appropriate where there is no physical invasion of -
th.e complainant's property and the regulation deprives the property of less than 100%
of its economically beneficial use. The testimony in the present case indicates that
although appellant admitted that he was still able to farm the land, he made only about
$5 000 annually from the farming operaition. This amount may differ substantially from
the profits appeliant might realize by developing the land fof residential purposes as he
intended. Thus, this case was properly remanded to address the partial taking issue. -

The viltage's final argument on reconsideration involves standing. This issue
was raised by the village before the trial court, buf wars not addressed in the trial
court's opinion. By not addressing the issue, the trial court implicitly decided that

appellant had standing, a decision that was raised by the village defensively on

appeal. -
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The standing issue was raised by the village in its motion for summary judg-

ment before the trial court, and should have been addressed by the trial court prior fo

ruling on the merits of the motion. Instead, the motion was grantéd on its merits.

Given that the trial court's decision has now been reversed in part and remanded, it is

appropriate that the trial court consider the standing issue in addition to the issue of

whether the rezoning effected a partial taking under Penn Central.

Accordingly, the application for reconsideration is GRANTED. Upon reconsid-

eration, the instructions on remand are he'reby modified to read as follows:

We reverse the grant of summary judgment insofar as it failed 1o address
the issue of whether the rezoning affected a partial taking of appellant's
property under Penn Central, and remand the case for the purpose.of
addressing that issue and the issue of standing previously raised by the
village in its motion for summary judgment.

IT 1S SO ORDERED.

4 ﬂﬁ ™ f F
G T A
A/ // Ak
HITUZ =
Jarfes E. Walsh, Presiding Judge™

)01\\ IRCTRVNIN

H.@ré‘%le?: Judge

AN o

StepherW. Powell, Judge
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

CLINTON COUNTY

RICHARD CLIFTON,
Plaintiff-Appeliant, _ o | CASE NO. CA2007-09-040

JUDGMENT ENTRY

-V5- -

VILLAGE OF BLANCHESTER,

Defendant-Appellee.

The assignment of error properly before this court having been ruled upon, itis
the order of this court that the judgment or final order appealed from be, and the same
hereby is, affirmed in part, reversed in part, and this cause is remanded to the trial court
for further proceedings according to law and consistent with the Opinion filed the same
date as this Judgment Entry.

It is further ordered that a mandate be sent to the Clinton County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed 50% to appellant apg 50% to appeliee.

Q;

ﬁw;udge

Stephen VV Poweli Judge




IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

CLINTON COUNTY

RICHARD CLIFTON,

Plaintiff-Appellant, . CASE NO. CA2007-09-040
| o OPINION
Vs - 9/2/2008
VILLAGE OF BLANCHESTER,

Defendant-Appeliee.

CIVIL APPEAL FROM CLINTON COUNTY COURT OF COMMON PLEAS
Case No. CVH 2006-0231

~ William G. Fowler, 12 West South Street, Lebanon, OH 45038, for plaintiff-appeliant

Schroeder, Maundress, Barbiere & Powers, Lawrence E. Barbiere, Robert S. Hiller, 11935
Mason Road, Suite 110, Cincinnati, OH 45248, for defendant-appellee

POWELL, J.

{1} Plaintiff-appellant, Richard Clifton, appeals a decision of the Clinton County
Court of Common Pleas granting summary judgment in favor of defendant-appellee, the
village of Blanchester, in a zoning dispute. For the reasons that follow, we affirm in part,
reverse in part, and remand.

{12} Appellant owns and resides on a_pproximétely 27 acres of real property iocated

at the intersection of Collins-Riley Road and Middiebore Road in Blanchester, Ohio. [n 1893,
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appellantpurchased spproximataly 80 acres of farinland along MiddiebGio Road. In 1997, he
sold2.87-acres of this farmiand to the-owners: of J:&:M:Precision Maohining, Inc. (*J & M").
The remaining 97 acres ot appeliant's farmiafid s sdjacentts J 8 Morohe sideand to nine

acres-of-land-along:Middlebore:Road:which-appellant purchased arslind 1997 orthe other

side.

operated within or in very close proﬁdmity to residential areas. These establishments should
be clean; quiet, void of such nuisance as odor, dust and smoke; operate primarily within
enclésed structures; and generate little industrial traffic." The new 1-2 plassification, General:
Ili:i-du_‘s_tr_}i_ql, permitted "industrial uses generally requiring large sites and extensive range of
services and facilities, including adequate access to highway development and integrated
transportation facilities. Industrial uses in.this classification typically opérate from enclosed
structures and often maintain large open storage in service areas where part of the production
process may take place." Nc_ane of the‘property owned by appellant was rezoned.

7 '{1[4} | Rslev'an_t'to this ::1;_)1:_)eal',_1 appeilgz_ﬂt_ filed a lco_m‘piaint in thé common pleas court
on April 3, 2006. The complaint alleged that the rezoning of J & M's property constituted a
compenéable "taking" of appellant's property because it caused a reduction in the value of his
property so substantial that it deprived him of economic use of the land. Appeliant sought
damages in excess of $25,000. Appellee filed a motion for summary judgment, which the trial
court granted. Appellant timely appeals, raising one assignment of error.

{115} Assignment of Error No. 1:

1. Appellant filed his original complaint in the'common pieas court an March 28, 2002, alleging that the February
2002 zoning ordinance was unconstitutional and that the rezoning constituted-a "taking.” The proceedings related
to that complaint eventually terminated and are not relevan: fo the present appeal.

0.
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{16} "THE TRIAL COURT ERRED IN GRANTING APPELLEE'S MOTION FOR
SUMMARY JUDGMENT."

{17} Appellant argues that the trial courtimproperly-awarded summary:juidgnent to
appajl@@;ﬂb@%‘Ué’é"-th@frég@,ﬂi_n.g*.oif-;J%"&“-Mw%is’iérjr‘c“ﬁérty-s'was"ta'ntiaIly;:d.e‘creas?‘édéth’éi;ﬁé‘ﬁéé’@r‘e‘?’vaIue
of appellant's propertyforthe purpose.offesidential lot'sales. Althotighiappellantconcedes
thét:at..-,h@al.a_,r;,}datapl_d:,s;ga ome-economicvalue because;heiis still-able to-farmiithe.urges that the
'difference in value and economic return between farming and the intendéd use of
developrrient is substantialand:amotunts to'a regulatory taking.

{§8} This court reviews a trial court's decision on summary judgment de novo‘.
Burgess v. Tackas (1998), 125 Ohio App.3d 284, 296. Summary judgment is proper when (1)
there are no genuine issues of material fact, (2) the moving party is entitled to judgment as a
matter of law, and (3) reasonable minds can only come to a conciusion adverse to the
nonmoving party, construing the evidence most strongly in that party's favor. Civ.R. 56(C).
See, also, Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 84, 66.

{fi9} The "takings clause" of the Fifth Amendment to the United States Constitution
provides that private property shall not be taken for public use without just compensation.
This clause applies to the individual states by virtue of the Fourteenth Amendment to the
Unitéd States Constitution. Chicago Burlington & Quincy RR. Co. v. Chicago (1887), 166
U.S. 226, 233-34, 17 S.Ct. 581. See, also, Section 19, Article I, Ohio Constitution.

{410} There are two types of regulatory actions that are considered to be per se
takings for Fifth Amendment purposes. Lingle v. Chevron U.S.A,, Inc. (2005}, 544 U.S. 528,
538, 125 S.Ct. 2074. See, also, State ex rel. Shelly Materials, Inc. v. Clark Cty. Bd. of
Commrs., 115 tho St.3d 337, 2007-Ohio-5022, 18. The first involves governmental
regulations that cause an owner to suffer a permanent physical invasion of his property. See,

e.g. Lorettov. Teleprompter Manhattan CATV Corp. (1 9’82),' 4581).8.418,435-40, 102 S.Ct.
-3
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3164. The second involves governmental regulations that completely deprive an owner of all
economically beneficial use Qf his property, also known as a "categorical taking" or "total
taking.” See, e.g., Lucasv. South Carolina Coastal Council (1992), 505 U.S. 1003, 1019, 112
S.Ct. 2888,

{111} Aparty G’m"hese’cwaca’teg Gfiessthere issarthird category forpartial:takirgs

&d'6y:Penn Cent: Transp NeWYOHK City (1978)7438/1:8:104,98 STt
2648. ThQﬁ'ﬁ%ﬂmﬁ@éﬁtﬁéﬁah’é‘lysi’_'s'fiii_’?!s":’:_éifpﬁtﬁﬁr-‘iiaté:%iﬁ?éﬁé‘é“eéiWhé.r'e_?ﬁ’théfe*fi;é{:n.'ci:'*phy'si'é‘a‘_i_';iﬁvasion
ofsthe icomplainant's propeﬁyandtheregulatlondeprlves the property. 6f less’than100
 pércent of its“éconottiically’beneficial’useShelly Materials at §19. Under Penn Ceritral,
courts conduct an ad hoc examination of the following three factors to determine whether a
partial regulatory taking has occurred: (1) the economic impact of the-regulation ‘on the
- sclaimant; (2)thé extent to which the regulationhas, interfered with distinct investment-backed
expectations; and (3)the character of the goveinmental action: :Penn Céntral at .‘I 24. See,
also,.State“ ex rel. Horvath v. .Stafe Teachers Re.tirement Bd., 83 Ohio St.3d 67, 71, 1998-
~ Ohio-424.

{12} Regarding the first type of per se taking, a regulatory action that results ina
permanent physical invasion, -there were no ailegations that Clifton suffered a physical
invasion of his property. Regarding the econdtype of perée takirg, a regulatory action that
results in a total taking, the trial court granted summary judgment to appellee on the basis that

“there was no taking because the evidence established that appellant's property retained
economic value. We agreéWit.h‘tHié" E:"ori"c":!'[t’éi‘f)ﬁ-’é-ﬁd,*‘ir’a"fact-, -appéllaﬁf concedes that he still
farms the land. At his deposition, appellant stated that-he has farmed the land every year
since he purchased it in 1993, and that he averages a profit of $4,000 to $5,000 per year from

his farming operation. Such evidence clearly establishes that appellant's land was not

rendered economically valueléss by the rezoning of J & M's property.

“4-
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{113} Nonetheless, we observe that the trial court's analysis fell short ir_i‘fh:’ét it'did not
_add:r__esﬁs the partial taking‘ is“sué"riaise-'d‘rby-'a'pp"e'liaht‘s:'takings-clféim'::in“-his- complaint and further
specified in his response to appellee’s motion for summary judgment. App_e.I.lant%subﬁiit@’fthéit
he presented sufficient Civ.R. 56 evidence to establish that there is a genuine issue reg?rding
- whether the rezoning éo 'imlpacted the value of his land as to constitute a partial taking.
Appel'!ant.fconteftlds sthat-the:tezoning had a: neg-aﬁve- economic.impact on-his:land:in-that:it
subst-antially-‘re’d'uce‘df’the=VaIu\ef..thef_eof_.,.Therezoning;:-‘according-=to appellant; interfered with
higtoriginal-finvestment-backed expectations!in the property; i.e.; his intent to‘develop’and
Sla_!;@'-divide:his-':ian_d for residential sale. The trial court failed to-address these PennGentral
};pa{f_ialz takings factors.
{114} We affirm the trial court's grant of summary judgment in favor of appellee
regarding the court's holiding that the rezoning did not effect a total taking of appellant's
- property. We reverse the grant of summary judgment insofar.as it failed to address the issue
of whether the rezoning effecied a paftial'- taking-of appellant's: property under Penn.Central,
andremand the case fof the limited purpose of addressing that issue.
{115} Appellant's first assignment of error is overruled in part and sustained in part.

'{1[16} Judgment affirmed in part, reverséd in part, and remanded. '

WALSH, P.J. and BRESSLER, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
htip://www sconet.state.oh.us/ROD/doguments/. Final versions of decisions
are also available on the Twelfth District's web site at:
hitp:/iwww . twelfth.courts .state oh.us/search.asp
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"IN THE COURT OF COMMON PLEAS

1

-
*one

. | < .
CLINTON COUNTY, OHIO = = -5
C= 2
~_RichardClifton, R E =
Plaintiff ?: = =
= 4 in

-vs. - CASENO. CVH 20060238

. - JUDGMENT ENTRY
village of Blanchester, _ GRANTING SUMMARY JUDGMENT
pefendant :

FORBRPERREC Ry EPSPRRERPER O

This case is again before the Court for resolution of Defendant’s May 1, 2009 Motion for

contained inthe Appeliate Court Entry Granting Application for Reconsideration were as

follows:

mye reverse the grant of summary judgment insofar as it failed to

address the issue of whether the rezoning affected a partial taking of

appellant’s property under Penn Centraf, and remand the case for the
- _purpose of addressing that issue and the issue of standing previously

rejser

a 'é‘ﬁ?‘ﬁma‘fgf‘iﬁiﬁgrﬁ'éﬁt“‘(Up"ﬁ'n"RETﬁ'é‘ind”BTCUUrt'tif‘Ap‘péé!"").‘Th"é"th‘ti'L‘I'f:ﬁDh‘S‘"’tD thisCourt -~~~ "7 T

motio for summary. iudgment.”

The Appellaie Court did affirm portions of this Court’s prior decision regarding the

Clifton.”) The Appellate Court agreed that Mr. Clifton’s property, suffered no physical invasion

and with the finding therewas evidence clearly establishing Mr. Clifton’s land was not

rendered econemically valuetess by the Village of Blanchester rezoning of his neighbor’s land.

Those issues are not a part of this decision. In this Decision, the Court-directs its attention to

findling that there was no per se taking ofthe land beloigFiE to Plaintiff Richard Clfton M-~ ===

g:t—ﬁ;t—iaﬂzra@a-mda&eieeﬁiamedmhiggheﬁpp_é}at;e:(lﬁy._r_i:igﬁ_tr_ﬂ,r‘f ions



This Court hes considered all the parties’ _\.r\.rri’t’ten_argumentsfL their June 22, 2002 oral

arguments and all proper Civ.R.56 evidence that has been filed in this case. Based upon

consideration of the above, Defendant is gra_nted summary Judgment

STANDING -

*Mr. Clifton owns real estate ; dgacent to property that was rezoned by the Village of

" Blanchester. Mr. Chfton 5 property is not located in the Village of Blam:'hester. Mr. Clifton is not

a resident of the Village of Blanchester None of Mr. Clifton’s real estate has been zoned or

rezoned by the Vlilage of Bianch

an _m ety e Do esd s

ester. Yet desplte these undisputed facts, Mr. Clifton aileges

the rezoning of hlS nelghbor's

property by the V:llage of BEanch ester emounts toa takmg of his

- -prépertyH g-allegesthiat the rezoning-of the-adjacent-prop erty reduced-the vatue-ef-hisJan d-

. causing him to suffera partial economic l0ss.

Because the Village of Blanchester did not rezone any of Mr. Clifton’s property, the

court finds that Mr. C Clifton does not have standing to file a daim against the Village of

Blanchester for any devalua’uon his property may have suffered due to its rezoning of property

_adjacentt

;owned by Mr. Clifton. The Court finds that Mr: Clifton’s expectation

regarding the use of unowned, adjacent property is not a property right. Plaintiff has ldentified

no precedent in Ohlo case law that wouid gwe Mr. Chfton ati ght to seek dama

ges ba‘sed upon

the rezoning of adjacent property. Conversely, the Vﬂiage of Blanchester has uted the Michigan '

case of Fshoome v. City of St. Clair Shores 1998 WL 2016580(Mich. App.) which held thata

plaintiff cannot challenge the City's decision to grant rezoning to an adjacent land owner. The

S B e sl dae‘motxondo-:@mme —.}udumont:a_d&men:heﬁ

yeseflelpriorin-thefirsl-appesd

=L




. of Plaintiffs’ prope

Michigan Court held the governmental action under that fact patiern is not specifically directed

towards plaintiffs property and does not constitute a taking of plaintiff's property.

‘Defendant, also, cited the Michigan case of Murphy v. City of Detroit {1983) 2001 Mich.

App. 54, 506 N.W. 2d 5. 1n that case the City of Detroit acquired properties surrounding

_Plé"iﬁﬁi"—vf’ s pfobért\j for an urban renewal

approximately 17,000 residents from the surrounding area and a 75% reduction in the volume

of Plaintifis’ businesses. Plaintiffs, who were owners of 3 local supermarket and medical

facility, brought an inverse £on demnation action against the city.

._..'..:.'.'.;"..'.:-‘..‘[.'.‘:'.",_'L“'.'.Z"'."..; [ ;‘A:.'_'f.";'.‘,'l‘l'.-‘..'“,';:_‘.‘iﬁ‘_.‘..-:. e e

aroject. The city action resulted in the rel ocation of

in resolving the dispute, the trial Court held Defendanté did not take anything that |

- could be-construgd asPlal nt‘-';ﬁ's’—prbpért-y-,—-everﬁ':th‘eugh:ther-eaur—t-d-id::n ot-doubt-that the value

rt\j had been greatly diminished because of Defendants’ actions. The Court

“found that Plainfiffs’ expectations regarding the f_uture use of the surrounding prope-i‘fy wére

not “rights,” and that Plaintiffs had no right to require that the surrounding .bropert—y remain

unchanged. The Michigan Appeliate Court agreed with the trial Court holding that as a matter

aflaw . Defendants

did not take anything that could be construed as Plaintiffs’ property.

Regarding the alleged “taking” of property rights the Appellate Court found:

Defendants did not take from plaintiff their right to possess their lands and buildings,

and defendants tookn & deliberateactiontoward plaintiffs-property-that-deprived

plaintiffs of their right to use their property as they saw fit. They did not take from
plaintiffs their right to sell their lend,

lease it, or give it away. Plaintiffs may continue
to operate their businesses on their land, or may use their land for any pther purpose
that is not @ nuisance to others, subject only toressonable government regulation.
. McKendrick, Supra at 137, 468 N.W. 2d 903. In short, defendants took no action
directed at plaintifis’ property.

Though not controlling, the Court finds this legal analysis persuasive 10 the case &t bar.




PENN CENTRAL® ANALYSIS

Gwen its conclusmn that Plaintiff lacks standmgto bring this action, the Court would not

ordinarily address a Penn Centrcr! analysis regardmg whether a partsal taking of Plamtiff’s

property. g,ct_::urr,ed:. B,U—? due ‘_co,,d}e_ _rerr._r;and -iprs’;rl_.lgtior_l.srsrn this gas_e,_tbe Court will analyze this

particular case in terms of Penn Centrgl considerations.

The Court first notes the Penn Central facts arevery different from this case. in Penn

Central, Defendant took deliberate action that affected Plaintiff's rights to develop its property.

i :m:;ha@asg:,:ﬁhﬂsmawﬁme&QtyA;addmaast;&samatiodaﬁgmmilsimmmm;pp rove.plans

for the CDnStructlon of a SD-story oﬁuce tower above Grand Centra! Termmal which was owned

by the Plamtlﬁ The Termanal had been de51gnated a landmark Plamtn‘f clalmed the appllca‘tlon

- of the Landmarks Law (2 land-use regulation) to its propert\/ resulted in a “taking” of its

‘property and arbitrarily d-eprived it of property rights without due process. The U.5. Supreme

Court analyzed whether Plaintiff, who was denied a right to develop its land as it wished, should

be t;ornpensated fora pamai taking.

The Landmark Law in the Penn Centra? Case leectly impacted Plaintiff's properiy by

regu\ati.ng the use of Plai_ntif'Fs jfand. In ‘the case at hand, the Village of Blanchester only re-

S —— [ 'Cﬁftﬁﬁ'sp}ﬁpETT‘/'.‘"ThE*Vi’“age"d"l'd-FlB"f"'pU'T;"Ban"es'fﬁE’HB-ﬁ--on

the use of Mr. Clifton’s land or take any deliberate action restricting Mr. Clifton’s use of his

property. In short, the Vill‘age took no action directed at Mr. Clifton’s property. '
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Despite this finding that the Penn Central facts are very different from the case at hand,

the Court will apply the Penn Central analysis {o ensure compliance with Appellate Court

instructions has occurred. In 2007, the Ohio Supreme Court recognized the “partial taking”

-jurisprudence set forth in Penn Central. In State ex rel. Shelly Material, Inc. v. Clark Cty. Bd. of

Cty. Commrs., 115 Ohio $t.3d 337,875 N.E2d 59, 3007-Ohio-5027, the Court stated: -

#The default standard of Penn Cent. with respect to “partial” regulatory taking

~demands an analysis different from the analysis foratot

7 al taking, because after the
partial regulatory taking, the remaining property still has value. Penn Cent., 438 U.5. at

129, 98 5.Ct. 2646, 57 L.Ed.2d 631. penni Cent. recognizes an ad hoc, factual inquiry
that requires the examination of the following three factors to determine whethera
e AR guel"at@wﬁtakingaaewmed:«=i=nseaa5;es-=-inméainh;the;ae_itn;n_-ph.\,mirai invasion.andihe.

regulation deprives the property of less than 100 percent of its economically viable
use: (1) the economic impact of the regulation on the claimant, {2) the extent to which
-..the regulatier-hasinterfere d-with-distinctinvestment-backed-expectations;-an d+{3)the
character of the governmental action. 1d. at 124, 98 5.Ct, 2646, 57 L.Ed.2d 631. id. st
10. '

In applying the Penn Central analysis to this case, the Court finds as a matter of law.

the're was no partial taking of Plaintiff's property requiring compensation by the Defendant.

“The.Court finds the zoning requirements imposed by the Village of Blanchester do not interfere

with Mr, Clifton’s present use (farming) and do not prevent Mr, Clifton from realizing a

reasonable retum on his investment should he develop his land for residential use. The

“rezoning of adjace'htlah'd"iji'ffiplydO'E'§"n0t1'mp'ose-fa-ny-d'rasticlimi-t—at—ian-s on Mr. Clifton’s ability ——
1o use or develop his land.
‘in considering the nature and character of the governmential action taken by the Villége
of Blanchester, the Court find the character of the governmental action mitigates againsta
: 'Fn;ld'mg of a partial taking. The governmenial rezoning was only directed at pro

perty Iocated

'_.________adf;ia_:,gil_t__‘[pAihEQ@Q@Q@E%MLQQ@Dﬂ. Thai sction is subjtanﬁaﬁlv different from the




governm ental actions / regulations analyzed in both the Penn Central and Shelly cases where

the governmental actions / regulations were directed specifically at the Plaintiffs’ property.

For all of the foregoing reason, the Court finds that as a matter of law the rezoning of lénd /

adjacenito Mr. Clifton’s land does not amount o a partial taking under a Penn Central analysis.

. Befendant is granted summary judgment and Piaintiff's Complaint is dismissed with

prejudice.

 plaintiff shall pay the cost of this action, |

Enter this 23" day of june 2008.

" John W. Rudduck, Judge

2
lournalized this {_)2% if_f‘u day of June, 2009.

Cingy Beiley, Cierk of Court
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- The United States Constitutio"n ~ The U.’S. ConStitution Online - USC... Page 1- of 1

| Amendment 5 - Trial and Punishment, Compensatlon for Takmgs Ratiﬁed
12/15/1791.

No person shall be held to answer for a capital, or otherwise infamous crime,
~ unless on a presentment or indictment of a Grand Jury, except in cases arising in
‘the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offense to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
- witness against himself, nor be deprived of life, liberty, or property, without due

process of law; nor shall private property be taken for public use, without Just
compensation.

http://www.usconstitution.net/const.html 12/10/2010
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ArTticLE I: BiLL or RiGHTS

ing the place to be searched and the person and things
10 be seized.

(1851).

No IMPRISONMENT FOR DEBT.

§15 No person shall be imprisoned for debt in any
‘¢ivil action, on mesne or final process, unless in cases
of fraud.

(1851)

- REDRESS FOR INJURY; DUE PROCESS.

§16 All courts shall be open, and every person, for an
injury done him in his land, goods, person, of reputa-
tion, shall have remedy by due course of law, and shall
have justice administered without denial or delay.

" Suits may be brought aga'inst the state, in such courts
and in such manner, as may be provided by law.
(1851, am. 1912)

No HEREDITARY PRIVILEGES.

'§17 No hereditary emoluments, honors, or privileges,
shall ever be granted or conferred by this State.
{1851)

SUSPENSION OF LAWS.

§18 No power of suspending laws shall ever be exer-
cised, except by the General Assembly.
(1851)

Eminent DoMain.

§19 Private property shall ever be held inviolate, but
subservient to the public welfare. When taken in time
of war or other public exigency, imperatively requir-
ing its immediate seizure or for the purpose of making
.of repairing roads, which shall be open to the public,
without charge, a compensation shall be made to the
owner, in money, and in all other cases, where private
property shall be taken for public use, a compensation

therefor shall first be made in money, or first secured -

by a deposit of money; and such compensation shall
be assessed by a jury, without deduction for benefits to
any property of the owner. '

‘ (1851)

DAMAGES FOR WRONGFUL DEATH,

§19a The amount of damages recoverable by civi] ac-
tion in the courts for death caused by the wrongful act,
neglect, or default of another, shall not be limited by
law.

: (1912)

Prorect PrRivare Properry RiGHTS IN GROUND WATER,
LARES AND OTHER WATERCOURSES,

' § 19b. (A) Theprotection ofthe rights of Ohio's property

owners, the protection of Ohio's natura] resources, and
the maintenance of the stability of Ohio's economy
require the recognition and protection of property
interests in ground water, lakes, and watercourses.

(B) The preservation of private property interests
recognized under divisions (C) and (D) of this section
shall be held inviolate, but subservient to the public
welfare as provided in Section 19 of Article 1 of the
Constitution.

(C) A property. owner has a property interest in the
reasonable use of the ground water underlying the
property owner's land.

(D) An owner of riparian land has a property interest in
the reasonable use of the water in a lake or watercourse
located on or flowing through the owner's riparian
land.

(E) Ground water underlying privately owned land
and nonnavigable waters located on or flowing
through privately owned land shall not be held in trust
by any governmental body. The state, and a political
subdivision to the extent authorized by state law, may
provide for the regulation of such waters. An owner of
land voluntarily may convey to a governmental body
the ownet's property interest held in the ground water

‘underlying the land or nonnavigable waters located on

or flowing through the land.

(F) Nothing in this section affects the application of
the public trust doctrine as it applies to Lake Erie or
the navigable waters of the state.

(G} Nothing in Section le of Article II. Section 36 of
Article 11, Article VI, Section 1 of Article X, Section
3 of Article XVIII, or Section 7 of Article XVIII of the
Constitution shall impair or limit the rights established
in this section.

(2008)

POWERS RESERVED TO THE PEOPLE.

§20 This enumeration of rights shall not be construed
to impair or deny others retained by the people, and all
powers, not herein delegated, remain with the people.

(1851)

o

© Tug CONSTITUTION OF THE-STATE OF OHIO . 5
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