
IN THE SUPREME COURT OF OHIO

DAVID WARD, et al.,

Plaintiffs,

vs.

CASE NO. 2010-1049
2010-1275

Consolidated for Review

UNITED FOUNDRIES, INC., et al., ^ On Appeal from the
Stark County Court of Appeals,

Defendant/Plaintiff/Appellant, ) Fifth Appellate District

vs.

GULF UNDERWRITERS

Court of Appeals
Case No. 2009-CA-0019

INSURANCE COMPANY, ) OnAppealforCertifiedConfict

Defendant/Appellee.

MERIT BRIEF OF APPELLANT,
UNITED FOUNDRIES, INC.

I R-

DEc 13 2010
CLERK OF CnURT

SUPREMEvUUi;E CF OHIO
occ i 3 ?010

CLERK 0F CpURT
SUPREME COUR7 0^' OHIO



Ronald B. Lee (#0004957)
Roetzel & Andress, LPA
222 South Main Street
Akron, Ohio 44308
Telephone: 330-376-2700
Facsimile: 330-376-4577
rlee a ralaw.com
Counsel for Defendant/Appellee
Gulf Underwriters Insurance Company

Michael R. Cashman (#206945 (MN))
Zelle Hofmann Voelbel & Mason LLP
500 Washington Avenue South
Suite 4000
Minneapolis, Minnesota 55415
Telephone: 612-339-2020
Facsimile: 612-336-9100
mcashmankzelle.com
Counsel for Defendant/Appellee Gulf
Underwriters Insurance Company

Craig G. Pelini (#0019221)
Kristen E. Campbell (#0066452)
Pelini, Campbell, Williams
& Traub LLC
Bretton Commons - Suite 400
8040 Cleveland Avenue NW
North Canton, Ohio 44720
Telephone (330) 305-6400
Facsimile (330) 305-0042
E-Mail: kec(crgpelini-law.com
Counsel for Plaintiff/Appellant
United Foundries, Inc.

Joseph F. Nicholas, Jr. (#0038063)
Elaine Tso (#0081474)
Mazanec, Raskin, Ryder & Keller Co., LPA
100 Franklin's Row
34305 Solon Road
Cleveland, Ohio 44139
Telephone: 440-248-7906
Facsimile: 440-248-8861
jnicolaskmrrklaw.com
etsokmrrklaw.com
Counsel for Defendants United Agencies, Inc.
And Terry Dragan



TABLE OF CONTENTS

Pa e s

TAB L E OF AU TH O RI TI E S .................................................................... iii

S TATE M ENT OF F A C T S ........ ................................................................. 1

STATEMENT OF THE CASE ................................................................... 3

LAW AND ARGUMENT

1. C ERT I F IED C ON F L I C T ......................................................... 5

II. PROPOSITION OF LAW .... .................................................... 9

CONCLUSION ...................................................................................... 14

i



TABLE OF CONTENTS

C ERTIF I C ATE OF S E RV I C E ................................................................. 15

APPENDIX

NOTICE OF APPEAL OF APPELLANT UNITED FOUNDRIES ....... A-1
JUDGMENT ENTRY .... ............................................................... A-5
OPINION ................................................................................... A-6
NOTICE OF CERTIFIED CONFLICT ..........................................A-23

ii



TABLE OF AUTHORITIES

Pa e s

Cases

Cooper Tire and Rubber Co. v. Travelers Casualty & Surety Co., 3`a
App. No. 5-06-40, 2007-Ohio-1905 ..................................................... 6, 14

GNFH, Inc. v. West Am. Ins. Co., 2007-Ohio-2722 ......................................................................10

Harasyn v. Normandy Metals, Inc. (1990), 49 Ohio St.3d 173 .....................................................10

Karabin v. State Auto. Mut. Ins. Co. (1984), 10 Ohio St.3d 163 ..........................6, 7

Kelly v. Med Life Insurance Company (1987), 31 Ohio St.3d 130 .......................6, 7

Lakota v. Westfield Ins. Co. (1998), 132 Ohio App.3d 138 ..........................................................12

Lt. Moses Willard v. American States (Feb. 6 1995), Clermont App. No. CA-94-06-049 ..............8

Mapletown Foods, Inc. v. Motorists Mut. Ins. Co. (1995), 104 Ohio
App.3d 345 ....................................:..........................................................................................7

Moore v. Cardinal Packaging, Inc. (2000), 136 Ohio App.3d 101 .................................................8

Motorists Mutual Insurance Co. v. Trainor ( 1973), 33 Ohio St.2d 41 ...................8

Penn Traffic Co. v. AIUIns. Co., 99 Ohio St.3d 227, 2003-Ohio-3373 ....................................6, 12

Sanderson v. Ohio Edison Co. (1994), 69 Ohio St.3d 582 ..........................................7

State Auto Ins. Co. v. Golden ( 1998), 125 Ohio App.3d 674 ..........................................................8

Talbert v. Continental Cas. Co., 2004-Ohio-2608 . ...................................................................9, 10

Trochelman v. Cauffiel Mach. Corp., 1999-Ohio-983 ..............................................................8, 11

Westfield Inc. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849 . .........................6, 7

Willoughby Hills v. Cincinnati Insurance Co. (1984), 9 Ohio St.3d 177 ...............8

ui



STATEMENT OF FACTS

Gulf Underwriters Insurance Company issued an insurance policy to United

Foundries, Inc., effective July 1, 2002 through July 1, 2003. The insurance policy

included an employer's liability coverage part, sometimes referred to in the industry as a

"stop gap" coverage form, which provided as follows:

B. Provisions.

The following provisions apply to SECTION I -
COVERAGE A - with respect to "bodily injury" included
within the "employer's liability hazard".

1. The exclusions in paragraph 2 of SECTION I -
COVERAGE A - are replaced by the following:

This insurance does not apply to:

e: "Bodily injury" intentionally caused or
aggravated by you, or "bodily injury" resulting from
an act which is determined to have been committed
by you with the belief that an injury is substantially
certain to occur[.]

CG H3 13 10 89.

Prior to June 3, 2003, United Foundries had been sued by injured employees based

on the theory of "substantial certainty" employer intentional torts. Based on the prior cases

it was involved in, it was United Foundries' understanding that "stop gap" coverage

provided defense and indemnity coverage for substantial certainty employer intentional

torts. In obtaining the insurance policy from Gulf, it was United Foundries' express intent

to procure insurance which would provide a defense and indemnity for that specific type of

claim. The Gulf policy expressly indicated through the declarations page that "employer's
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liability/stop gap" coverage for employee injuries was provided. United Foundries paid

Gulf $5,000 in premiums for the stop gap coverage endorsement which was incorporated

into the policy. (See Aff. Ronald Martin, attached to United Foundries' motion for

summary judgment.)

United Foundries' employee David Ward suffered a workplace injury on or about

June 6, 2003. Ward and his wife filed a complaint against United Foundries alleging a

"substantial certainty" employer intentional tort. Because it had paid a $5,000 premium for

coverage to defend against such actions, United Foundries requested that Gulf provide the

defense pursuant to the stop gap coverage endorsement. Despite collecting the premium for

the stop gap endorsement, Gulf refused to provide the defense.
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STATEMENT OF THE CASE

On or about June 3, 2003, David Ward suffered a workplace injury which he claims

was the result of a substantial certainty employer intentional tort. Ward and his wife filed a

complaint asserting those allegations on or about June 7, 2004. The case was dismissed on

or about February 27, 2006. The Wards re-filed their employer intentional tort case on or

about April 24, 2006.

After significant discovery was completed, United Foundries filed a motion for

summary judgment as to the common law claim for substantial certainty employer

intentional tort. The Wards filed a memorandum in opposition, and United Foundries

responded with a reply brief and a motion to strike the report of Plaintiffs' expert witness.

On June 1, 2007, United Foundries filed a Complaint for negligence against Terry

Dragan, the agent who failed to procure proper insurance coverage, and for declaratory

judgment against Gulf, requesting a declaration that Gulf owed a duty to defend and/or

indemnify United Foundries against the allegations asserted in the Ward Complaint.

The Wards filed a motion to consolidate the employer intentional tort case with the

insurance coverage declaratory judgment case, which was granted by the trial court on

November 26, 2007. On that date, the trial court also denied United Foundries' motion for

summary judgment as to the substantial certainty employer intentional tort liability aspect of

the case. Gulf then filed a motion to stay the liability proceedings against United Foundries

and Terry Dragan, until the coverage dispute between Gulf and United Foundries was

resolved. On June 24, 2008, the trial court granted that motion and United Foundries and

Gulf fully and completely briefed the issue of whether Gulf owed a duty to defend United

Foundries against the substantial certainty employer intentional tort allegations.
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On July 5, 2009, the trial court granted United Foundries motion for summary

judgment as to the duty to defend. Gulf filed an appeal on February 3, 2009. On May 3,

2010, a majority panel of the Fifth District Court reversed; applying the "scope of the

allegations" test, the Court determined that if the allegations set fort in the tort complaint

proved to be true, coverage was not owed due to the stop gap endorsement exclusion. The

dissent found the policy to be illusory. The appellate court remanded the matter for a

determination of the liability issues against United Foundries and Dragan.

On May 12, 2010, United Foundries requested the Fifth District Court of Appeals

to certify a conflict with the Third District Court of Appeals, based on inconsistent

decisions as to whether the specific terms and exclusionary language found in the Gulf

stop gap coverage form required a duty to defend. A discretionary appeal to this Court

was also filed on or about June 22, 2010. The conflict was certified by the Fifth District

Court of Appeals on August 2, 2010. On September 29, 2010, this Court accepted the case

for review on the discretionary appeal and found that a conflict existed, and consolidated the

cases.
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LAW AND ARGUMENT

CERTIFIED OUESTION: Whether an exclusion in a commercial general
liability insurance policy and/or stop/gap endorsement form, stating the insurance
does not apply to "bodily injury intentionally caused or aggravated by you, or
bodily injury resulting from an act which is determined to have been committed
by you with the belief that an injury is substantially certain to occur" requires a
final determination made by either a judge or a jury before the defense of a claim
for substantial certainly employer intentional tort can be denied.

It is United Foundries' position that the specific language set forth in the Gulf stop gap

coverage endorsement requires the insurer to defendthe insured employer against any complaint

alleging a substantially certainty employer intentional tort. If at some point a factual

determination has been made by the fact-finding judge or jury that such a claim has been

established, the coverage exclusions would prevent Gulf from having to ivdemniffthe employer

for any damages awarded to the injured employee. However, since Gulf specifically and

expressly set the exclusion in the past tense, it cannot refuse to defend the matter. Rather, the

defense must be provided until such time as it has been determined that the employer

committed a tort which would be excluded by the policy language.

The Gulf stop gap endorsement provides that:

This insurance does not apply to:
* + +

e. "Bodily injury" intentionally caused or
aggravated by you, or "bodily injury" resulting from
an act which is determined to have been
committed b,y,you with the belief that an injury is
substantially certain to occur[.]

Gulf's argument that it owes no coverage is fatally flawed because the fact-finder

has not yet determined whether a substantial certainty employer intentional tort has

occurred. Unfortunately, a majority of the Fifth District Court of Appeals accepted this

argument; the Court applied the generalized "scope of the allegations" test, rather than
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assessing the actual language set forth in the Gulf exclusion. As reflected in the Court's

entry, there is no discussion whatsoever of the exact language which is at issue in this

case. The Court simply ignored the past-tense provision of the exclusion.

In Cooper Tire & Rubber Co. v. Travelers Casualty & Surety Co., 3rd App. No.

5-06-40, 2007-Ohio-1905, however, the Third District Court of Appeals properly

examined the specific language utilized in the stop gap coverage endorsement to

determine whether the insurer must defend the employer intentional tort claim. The

Court specifically held that the phrase "which is determined to have been committed"

requires a final determination made by either a judge or a jury. "Since no judicial

determination can be made prior to the conclusion of the case, [the insurer] may still have

a duty to defend without the subsequent liability." The Court in Cooper specifically

noted that "the mere allegation claimed in a complaint is not a determination."

Therefore, the Court held that since the insurer had denied both the duty to defend and

the duty to indemnify the insured in a substantial certainty employer intentional tort case,

the insurer was obligated to repay the settlement which had initially been paid by the

insured to resolve the case.

An insurance contract, as with any other contract, must be read as a whole. Westfield Ins.

v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849; Penn Traffic Co. v. AIUIns. Co., 99 Ohio St.3d

227, 2003-Ohio-3373; Kelly v. Med Life Insurance Company (1987), 31 Ohio St.3d 130. The

court must presume that the intent of the parties is reflected in the language used in the contract.

Kelly, supra. Further, all of the words in the contract must be given their plain and ordinary

meaning, and cannot be simply ignored at the whim of the parties. Karabin v. State Auto. Mut.
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Ins. Co. (1984), 10 Ohio St.3d 163, 167; Mapletown Foods, Inc. v. Motorists Mut. Ins. Co.

(1995), 104 Ohio App.3d 345, 347-348.

In the present case, Gulf is attempting to re-write the insurance policy. First, Gulf

ignores the past-tense wording of the exclusion, "to have been determined". Secondly,

Gulf attempts to construe the word "determined" interchangeably with the word

"alleged". If Gulf wanted the policy to exclude all substantially certain employer

intentional torts based on the scope of the allegations test, it could have included an

exclusion that stated

"Bodily injury intentionally caused or aggravated
by you, or bodily injury resulting from an act with
the belief that an injury is substantially certain to
occur."

In the alternative, Gulf cold have used an exclusion which provided

"Bodily injury intentionally caused or aggravated
by you, or bodily injury resulting from an act which
is alleged to have been committed by you with the
belief that an injury is substantially certain to
occur."

However, the Gulf policy does not contain such explicit exclusions. Under the axioms

set forth in Galatis, Kelly, and Karabin, supra, a party to a contract cannot simply ignore

the words which do not support the party's position in a coverage dispute. Furthermore,

the party who wrote the contract cannot later claim that the words it chose to utilize

should be interpreted in a convoluted fashion to obtain the meaning it meant to provide.

Rather, since all of the words in the contract must be considered, and provided meaning,

the Gulf exclusion which contains the phrase "to have been determined" must be

addressed, and must defeat Gulf's denial of coverage to United Foundries.
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As stated by this Court on prior occasions, "the duty to defend an action is not

determined by the actions' ultimate outcome or the insurer's ultimate liability."

Motorists Mutual Insurance Co. v. Trainor (1973), 33 Ohio St.2d 41, syllabus ¶ 2.

Further, "where the complaint brings the action within the coverage of the policy, the

insurer is required to make defense, regardless of the ultimate outcome of the action or

its liability to the insured." Motorists Mut. Ins. Co. v. Trainor, supra. The Supreme

Court has also held that:

Where the allegations in a complaint state a claim which is
potentially or arguably within the policy coverage, or there
is some doubt as to whether a theory of recovery within the
policy coverage has been pleaded, the insurer must accept
the defense of the claim.

Willoughby Hills v. Cincinnati Insurance Co. (1984), 9 Ohio St.3d 177, 180. In

Sanderson v. Ohio Edison Co. ( 1994), 69 Ohio St.3d 582, the Court held that an insurer

has an absolute duty to defend an action where the complaint contains an allegation in

any one of its claims that could arguably be covered by the insurance policy. Further, in

Willoughby Hills, the Court provided that if there is some doubt about whether a theory

of recovery within the scope of the policy coverage has been pleaded, the insurer must

accept defense of the claim. Id. at 180.

Based upon this rationale, in substantial certainty employer intentional tort cases,

even where the insurers have refused to indemnify the insured employer, they have

provided a defense to the action. See, e.g., Trochelman v. Cauffiel Mach. Corp., 1999-

Ohio-983; Moore v. Cardinal Packaging, Inc. (2000), 136 Ohio App.3d 101, and State

Auto Ins. Co. v. Golden ( 1998), 125 Ohio App.3d 674; see also, Lt. Moses Willard v.

American States (Feb. 6, 1995), Clermont App. No. CA-94-06-049. These cases were
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directly relied upon by Appellee in the underlying proceedings; yet the insurers in those

cases clearly acknowledged that the duty to defend is always much broader than the duty

to indemnify. Gulf, on the other hand, is attempting to completely disregard that duty

altogether.

In the present case, the Gulf policy excludes coverage for bodily injury

intentionally caused or aggravated by [United Foundries], or bodily injury resulting from

an act which is determined to have been committed by [United Foundries] with the

belief that an injury is substantially certain to occur. There is no allegation that United

Foundries intentionally caused or aggravated an injury to David Ward. Further, it has not

yet been detennined that there has been an act committed by United Foundries which

United Foundries was substantially certain would result in injury to David Ward.

Therefore, based on the language chosen by Gulf and included in the insurance contract,

Gulf must defend United Foundries against the substantial certainty employer intentional

tort claim asserted by David Ward.

PROPOSITION OF LAW: An insurance policy or endorsement which contains
an exclusion for bodily injury intentionally caused or aggravated by the insured,
or bodily injury resulting from an act which is determined to have been
committed by the insured with the belief that an injury is substantially certain to
occur, requires that the insurer provide a defense to the insured employer for a
substantially certain employer intentional tort claim.

Appellee has argued that the exclusion set forth in the employer's liability/stop

gap coverage form precludes coverage in this case. However, if that were the case, the

coverage form would be completely illusory. Generally, courts disfavor contract

interpretations which render contracts illusory or unenforceable. Talbert v. Continental
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Cas. Co., 2004-Ohio-2608. There would certainly not be coverage in this case

substantial enough to warrant the $5,000 premium paid by United Foundries.

A similar exclusion was at issue in GNFH, Inc. v. West Am. Ins. Co., 2007-Ohio-

2722. Of three policies issued to the corporate employer, two had stop gap endorsements

which modified the general liability coverage forms. The Court noted that the only

purpose of the stop gap coverage was to provide coverage for substantial certainty

employer intentional torts. "That purpose is defeated if the provisions are interpreted to

exclude coverage for both `direct intent' and `substantial certainty' intentional torts.

Because there would be nothing left to cover, we are unable to ascertain any logical

reason for adding the endorsement to the policy." Therefore, the Court held that the

insurer was mistaken in rejecting the duty to defend the underlying claim.

The holding in GNFH, supra, is similar to and based in part upon the holding of

this Court in Harasyn v. Normandy Metals, Inc. (1990), 49 Ohio St.3d 173. In Harasyn,

this Court noted that if an insurer wishes to exclude coverage for "substantial certainty"

employer intentional torts, public policy allows it to do so, but the policy exclusionary

language must be explicit and unambiguous to that effect. In addition, this Court noted

that if the coverage was denied, the insured would be left with essentially no coverage in

return for the premiums paid for the stop gap endorsement. This Court specifically

rejected the claim that coverage for "dual capacity" torts made the endorsement valid, as

those claims were covered under the main commercial general liability portion of the

policy.

The present case is also similar to Talbert v. Continental Cas. Co., 2004-Ohio-

2608. In Talbert, the employer purchased an insurance policy with Continental to cover
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bodily injury claims that were not otherwise covered by workers' compensation.

However, when the employer was sued for an employer intentional tort, the insurer

denied coverage. The Court noted that, if the insurer's interpretation were correct, the

employer would have purchased nothing when it paid for this policy, and that the policy

would be rendered illusory.

Likewise, in the present case, the only intended purpose of purchasing the stop

gap coverage was to obtain coverage for substantial certainty employer intentional torts,

which had been the subject of prior lawsuits and coverage actions. That sole purpose

would be completely defeated if the Gulf endorsement is interpreted in a manner which

would exclude coverage for those actions. If Gulfls interpretation of the policy is correct,

then the entire separate endorsement is illusory and meaningless.

Unlike some of the cases where courts have found that stop gap endorsements are

not illusory even if substantial certainty torts are excluded, the Gulf policy does not

provide any separate or additional coverage through its stop gap form. There is no

separate provision of express coverage in the endorsement; rather, the form merely adds

additional or new exclusions with respect to bodily injury included within the

"employer's liability hazard" set out in the commercial general liability form. Therefore,

in exchange for the receipt of $5,000, rather than expanding the liability coverage, Gulf

actually prevented any coverage with respect to employees injured in the course and

scope of employment.

Moreover, even in the cases where there was deemed no duty to indemnify the

employer, the insurers did voluntarily assume the defense of the underlying tort case.

See, e.g., Trochelman v. Cauffiel Mach. Corp., 1999-Ohio-983. In the case at bar, United
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Foundries has received no such benefit. Furthermore, the Court in Lakota v. Westfield

Ins. Co. (1998), 132 Ohio App.3d 138 noted that "it should not be a surprise that the

benefit might be modest in light of the fact that the total annual cost of the coverage was

only $250." United Foundries, on the other hand, paid $5,000 for the stop gap

endorsement. In the cases relied upon by Appellee, the provision of a defense,

coupled with a very low premium for the coverage, is what kept the policy from

being considered illusory. In contrast, Appellant in this case paid a huge premium, but

received no defense. Therefore, the alleged "coverage" here is illusory.

Appellant anticipates that Appellee will rely on Penn Traffic Co. v. AIUIns. Co.,

99 Ohio St.3d 227, 2003-Ohio-3373. However, Penn Traffic is obviously distinguishable

from the present case. First, the parties in Penn Traffic agreed that the underlying injury

was caused by a "substantial certainty" employer intentional tort. Here, however, that is

a disputed question. Second, the parties in Penn Traffic did not allege that the employer

liability endorsement was illusory or failed to provide the coverage which was purchased.

Obviously, Appellant herein is making the argument of illusory or failed coverage.

Further, the opinion in Penn Traffic does not indicate whether a separate premium was

charged and paid for that coverage form. In the case at bar, a huge separate premium was

paid for the employer liability/stop gap coverage form. Therefore, while this Court in

Penn Traffic held that it was not generally against public policy for an insurer to exclude

coverage for both direct intent and substantial certainty employer intentional torts, this

Court did not hold that all stop gap coverage forms which contain exclusions necessarily

prevent coverage for employer intentional torts. Rather, the holding in Penn Traffic was
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based specifically on the exact language used in that particular coverage form, which is

not present in the case at bar.

Based on the facts set forth in the present case, the policy issued by Gulf would be

illusory and meaningless if it do not provide, at the very least, a defense to the employer

intentional tort claim asserted by David Ward against United Foundries.
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CONCLUSION

In the present case, Appellee Gulf is trying to re-write the insurance contract in

order to preclude a defense for the employer intentional tort case filed against Appellant

United Foundries. As the policy written by and provided by Gulf contains an exclusion

only for acts which have already been determined to qualify as substantial certainty

employer intentional torts, the stop gap endorsement only limits indemnity for such acts;

it does not allow Gulf to ignore its duty to provide a defense to its insured for these

claims.

Accordingly, Appellant United Foundries, Inc. respectfully requests this Court to

reverse the judgment of the Fifth District Court of Appeals on the discretionary appeal, to

affirm the judgment of the Third District Court of Appeals in Cooper Tire on the certified

question for review, and to hold that Appellee Gulf Underwriters Insurance Company

owes a defense to Appellant United Foundries for the employer intentional tort claims

filed by David and Mary Ward.
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Hoffman, P.J.

{T1} Appellant Gulf Underwriter's Insurance Conipany appeals the July 6, 2009

Judgment Entry of the Stark County Court of Common Pleas, denying its motion for

summary judgment and granting Appellee United Foundries, Inc.'s motion for summary

judgment on the issue of duty to defend.

STATEMENT OF THE FACTS AND THE CASE

{T2} On or about June 6, 2003, David Ward, an employee of United,

Foundries, Inc. ("United") suffered a workplace Injury.

{¶3} On June 7, 2004, Ward filed an intentional tort suit against United alleging

he was injured by a melting furnace that was a dangerous condition, and that .United

had ac'tual knowledge oi that dangerous condition. According to Ward, United also

subjected him to this dangerous condition "despite knowledge that he and others

similarly situated were substantially certain to be injured in the process of performing his

job du'ties." In summarizing this claim for relief, Ward alleged he was injured "as a direct

and proximate result of the intentional and wrongful misconduct" of United. Ward also

sought punitive damages. Specifically, Ward alleged the conduct by United was "willful,

wanton, intentional andlor with actual malice and the Plaintiff is entitled to punitive

damages." The complaint also contained a derivative claim by Mary Ward, who alleged

she "has suffered the loss of the care, companionship, consor[ium, services and society

of her husband."

{¶4} At the time of this occurrence, Gulf Underwriters Insurance Company

("Gulf') insured United under a policy that was effective from July 1, 2002, to July 1,
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2003, Commercial general liability coverage was included in the Gulf Policy, In pertinent

part, the "Commercial General Liability Coverage Pari" states as follows:

{q(5} "Various provisions in this policy restrict coverage. Read the entire policy

carefully to determine rights, duties and what is and is not covered.

{To} "SECTION I - GOVcRAC.7ES

{T17} "COV-rP.AGE ABOnILY INJUF,Y AND PROPERTY DAMAGE.

LL4BILi.i Y .

{TB} "I. insuring Agreement

We will pay those.sums that the insured.becomes legally obligated ;

to pay as damages because of .bodily injury' r`property damage' to which thi,>

insurance appfies. We will have the right and duty.to defend the insured against any

"suit" seeking those damages, However, we will- have no duty to defend the insured

against any 'suit' seeking damages for 'bodily injury' or 'property damage' to which this

insurance does not apply.

{¶10} "No other obligation or liability to pay sums or perrorm acts or services is

covered.

{¶11} "b. This insurance applies to 'bodily injury' and 'property damage' only if:

{T12} "(1) The 'bodify injury' or 'property damage' is caused by an 'occurrence'

that takes place in the "coverage territory"; and

{¶13} "(2) The 'bodily injury' or 'property damage' occurs during the policy

period.
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{T14} "c. Damages because of 'bodily injur.y' include damages claimed by any

person or organization for care, loss oi services or death resulting at any time from the

bodily injury.'

{T 15} "2. Exclusions

^L"JJ16} "This insurance does not apply to:

{T17} "a. E:xpected or intended Injury

118} " 'Bodily injury' or 'properiy damage' expected or intended from the

standpoint of the insured . . .

{720} "e. Fmpioyer's Liability

{721} "'Bodi'Iy.injury'to:

{^(22} "An 'emplovee' oT the insured arising out of and in the course of:

{7123} "(a) cmployment by the insured; or

{7124} "(b) Periorming duties related to the conduct of the insured's insurers; or

{725} "(2) The spouse, child, parent, brother, or sister of that "employee" as a

consequence of Paragraph (1) above.

{T26} "This exclusion applies:

{727} "(1) Whether the insured may be liable as an employer or in any other

capacity'; and

{¶28} "(2) To any obligation to share damages with or repay someone else who

must pay damages because of Injury.`'

' This provislon is referred to as a "dual capacity" exclusion within the insurance

industry.
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{729} "* x *

{^(30} " SECTION V - DEFINITIONS

"3, 'Bodily injury' means bodily injury, sickness or disease sustained by a

person, including death resulting from any of these at any time.

{T33} "13. 'Occurrence' means an accident, including continuous or repeated

exposure to substantially the.same general harmful conditions."

{7134} United also purchaeed employers liability coverage from Gulf via an

Employers Liability Stop Gap Endors.emPnt,:which states, in perrinentpart:

{T35} "EIVIPLO YER'S L1ABlLi^.TY COVERAGE

{7130} "THIS ENDORSEMENT CHANGES THE POLICY. PLE.ASE ;'rZ,=AD iT

C,AREFULLY:

{737} "This endorsementmodiTies insurance provided under the following:

{T,38} "COMMERCIAL GENERAL LIABILfTY COVERAGE PAR T

{T39} "A. SCHEDULE

{T40} 1. Designated State(s): OHIO

{¶41}"^^

{¶42} "B. PROVISIONS

{¶43} "T he following provisions apply to SECTION I COVERAGE A. - with

respect to 'bodily injury' included within the 'emplover's liability hazard.'

{¶44} "1. The exclusions in paragraph 2 of SECTION I - COVERAGE A. - are

replaced by the following:

` This provision is referred to as a"thlyd party over-sult" exclusion within the Insurance

Industry.
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{7145} "This insurance does not apply to;

{T4s} " * ,

{T47} "e. 'Bodily injury' intentionally caused or aggravated by you, or 'bodily injury'

resulting from an act which is determined to have been committed by you with the belief

tnat an injury is substantially certain to occur;

t^4^J i.k.:k •Y . . , . .. . . . .

{7,49} "3. T he following additional definition applies:

{T50} "'Employer's liability hazard' includes:

{y;5^} 'Bodily injur,v' sustained b:y one of your employees ii' such "bodily

injury" arises oui of and in the course-of such empioye s employment byyou which is

necessary or incidental to your work in a state designated in the Schedule on

endorsement CG T3 13 10 89; and

{T,52} "b. Consequential 'bodily injury' to a spouse, child, parent, brother or sister

of the injured employee provided tnat such 'bodily injury' is the direct consequence of

'bodily injury' included within a. above,

{yj53} "'Bodily injury' under a. and b. above is included whether or not:

{T54} ''i. The insured may be liable as an employer or in any other capacity; and

{y 55} "ii. It involves an obligation to share damages with or repay someone else

who must pay damages because of the injury."

{50} The Gulf Policy was also endorsed with a Punitive Damages Exclusion,

whici provides:
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,FT57} "In consideration of the premium charged, and notwithstanding anything

contained in this policy to the contrary, it is agreed that this policy does noi apply to

liability for punitive or exempiary damages, in whatever form assessed."

{T58} On or about June 11, 2004, United forwarded a copy of the 2004

comptairt filed by the Wards to Gulf. Gulf responded on June 25; 2004, and denied

defense and indemnity coverage.

{7^59} The Wards' complaint :was dismissed without prejudice on or about

February 27, 2006, but was re-filed on April 24, 2006. The new complaint was identical

to thz previous complaint.Con^equentiy„ Gulf maintained its denial of deTense and

indemnity coverage.

{760} On or about June 1, 2007; United fil>d. the instant lawsuit against

Appellant Guli, seeking a declaration Gulf was obligated to provide a defense and

indemnity coverage.

{'^a1} On November 26, 2007, the trial court consolidated the defense/coverage

declaration action with the underlying intentional tort complaint for pretrial discovery.

Subsequently the trial courtt issued an order on June 24, 2008, instructing the parties to

file dispositive motions solely on the issue of whether Guli had a duty to defend United.

{T62} On July 3, 2008, United filed a motion f'or summary judgment al!eging a

duty to defend existed under the Employers Stop Gap Endorsement.

{¶fi3} On July 17, 2008, Gulf filed a cross-motion for summary judgment alleging

there was no possibility of coverage and thus it had no duty to defend.
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{T64} On or about January 5, 2009, the trial court issued an order finding there

were no genuine issues of material fact on the duty to defend, and granted summary

judgment for United.

{T65} It is from this decision Gulf now appea!s, assigning the following errors for

review.

[qjgo"}

ASSIGNMENTS OF =P.ROR

THE TRIAL COURT ERRED IN D'ENYING SUMMARY JUDG1AENT

FOR APPELLANT GULF ON THE DUTY TO D'EEEND WHEN TH? UNOIS°UTED

EVIDENCE ESTABLISHED NO PCSSIBILI T Y OF COVERAGE,

{^(07} "II. THE TRIAL COUR T ERRED IN GRANTING SUMMARY JUDGMENT

FOR APPELLEE UNITED ON T HE DUTY TO DEFEND WHEN IT CONCLUOED THAT

THE EMPLOYERS LIABILITY S T O° GAP ENDORSEMENT WAS ILLUSORY."

i., It.

{Tfi&} We shall address Gulf's assignments of error together as they are

Interrelated.

{T69} Summary judgment proceedings present the appellate court with the

unique opportunity of reviewing the evidence in the same manner as the trial court.

Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. Civ.R. 56(C) provides,

in pertinent part:

{7170} "Summary judgment shall be rendered forthwith if the pleadings,

depositions, answers to interrogatories, wriiten admissions, affidavits, transcripts of

evidence in the pending case, and written stipulations of fact, if any, timely filed in the

action, show that there is no genuine issue as to any material fact and that the moving
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party is entitled to judgment as a matter of law. A summary judgment s a not be

rendered unless it appears from such evidence or stipulation and only therefrom, that

reasonable minds can come to but one conclusion ancl that conclusion is adverse to the

party against whom the motion for summary judgment is made, such party being

entitled to have the evidence or stipulation construecl most. strongly in his favor;"

{^j7'1} Pursuant to the above rule, a trial couii. may not enter a surnmary

judgment if it appears a material fact is genuinely disputed. Th.e party moving for

summary judgment bears the initial burden of informing the trial court of the basis for its

motion and identifying those portions of the record that demonstrate :the ab.sence' of a

genuine issue of material f'act. The moving pariy may not make a conolusory assertion

that the non-nioving party has no evidence to prove its case. The moving :oarty rnust

specifically point to some evidence which demonstrates the non-mov.ing ^ party cannot_

support its claim. If the moving party satisfies this requirement, the burden shifts to the

non-moving party to set forth specific facts demonstrating there is a genuine issue of

material fact for trial. Vahila v. Nall, 77 Ohio St.3d 421, 429, 1997-Ohio-259, citing

Dresher v. Burf, 75 Ohio St.3d 280, 1996-Ohio-107.

{T172} It is based upon this standard that we review Gulf's assignments of error.

{773} As set forth above, the underlying complaint filed by the Wards against

United alleges David Ward was injured as a result of a dangerous condition of which

United had knowledge, and United subjected him to this dangerous condition despite

knowledge it was substantially certain he would be injured in the process oi performing

his job duties.
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{qJ74} United filed the within action to determine whether Gulf owed .a duty to

defend, indemnify, or otherwise provide coverage to United for any and all allegations

stemming from the underlying intentional tort lawsuit. Gulf maintains it had rio duty to

defend in this matter and the stop-gap coverage provided to United was noi.illusory.

{^j75} When a complaint alleges a.claim•that could potentially be co Vered by an

insurance policy, the duty to defend arises. Cincinnafi h;s. Co. v. CPS Holdings, Inc.

(2007);.1r1.5 Ohio St..3d 306, 875 N.E.:2d 31. "[When] the complaint .brings the action

within the coverage of the policy, the insurer is required to make the defense,

regardless of the.ultimate,outcome of the action .or.it.s iiability io the insur-d." Id: cven

whzn the action is not clearly within the policy coverage, but the allegations cc:.uld

arguably.br.potentially statea claim within the policy coverage, the insurer still has..a

responsibility to defend the entire action. Sanderson v..Ohio cdison Co. (1994 ), 69 Ohio

Sf.3d 582, 586, 635 N.E.2d 19; Willoughby (-lilis v. Cincinnaii Ins. Co. (1984), 9 Ohio

St.3d 177, 459 N.E.2d 555.

{7176} However, an insured is not obligated to defend a claim "clearly and

indisputably outside the contracted poiicy coverage." Cincinnati Ins. Co. v. CPS

Holdings, Inc., supra. "Only if there is no possibility of coverage under the policy based

on the allegatlons in the complaint will the insurer not have a duty to defend the action."

Erie Ins. Exch. v. Colony Dev. Corp. (1999), 136 Ohio App.3d 406, 413, 736 N.E.2d

941.

{`J'j77} An insurer's duty to defend is broader than the duty to indemnify. Ohio

Goit. Risk l3gt. Plan v. Harrison, 115 Ohio St.3d 241, 874 N.E.2d 1155, 2007-Ohio-

4948, ¶ 19. The duty of the insurance company to defend is separate from the duty of
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the insurarice company to indemnify. Willoughby Hil(s, supra. Once a duty to defend is

recognized, "speculation about the insurer's ultimate obligation to indemnify is

premature until facts excluding coverage are revealed during the defense of the

litigation and the insurer timely reserves its rights to deny coverage." crie Ins. Exch.

,Cupra at 418.

{7178} In its motion for summary judgment, United maintains, "[ijn obtaining the

Gulf policy, it was United Foundries' exxpress inten: to procure insurance.which would

provide a defense and indemnity for claims of substantial certainty employer intentional

torts." (United's Niotion for Summary Judgment; 'Afridavit o'°onaid Martin). United

further stated ii believed the $5,000 premiumit paid for "Stop-Gap° coverage provided

defense and Indemnity coverage forsubstantial certainty employer intentional torts: Id.

117179} Guli argues the language in the "Stop Gap" endorsement excludes

substantal certalnty emoloyer intentional torts which "have been determined to have

been committed by [United]".

{780} United argues such coverage was the sole purpose of pur.chasing the

endorsement and, without such coverage, the endorsement is useless. Without it,

United asserts it paid a significant premium for nothing.

{¶81} Gulf maintains while the Stop Gap endorsement does not provide

coverage for substantial certainty intentional torts, it is not illusory because it does

provide coverage for dual capacity suits, third party over-suits, consequential bodily

Injury and unknown employer liability hazards. 1Ne agree.

182} Because the claim as alleged in the Wards' complaint would not bring the

action within the coverage ot the policy, v,ie find Gulf is not required to defend nor
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indemnify United under the terms of the policy. The complaint clearly alleges an

intentional tort claim against the employer. Such claim is clearly excluded from

coverage under the Commercial General Liability Policy as modified by the Employers

Liability Stop Gap Endorsement to exclude coverage for: "'Bodily injury' intentionally

caused or aggravated by you, or'bodily injury' resulting from an act which is detern-uned

to have been committed by you with the belief that an injury is substantially certain to

occur." If a contract's terms ar.e clear and unamblguous, no issue of fact remains and

the contract must be interpreted as a matter of law. Inland Refuse Transfer Co, v.

gcowninn Ferris_Indus: oT Ohio;Inc. (1984), 15 'Ohlo St:3d; 321,.322: 3ecause we fi.n.d;

the exclusion is unambiguous, United's purpose or understanding it was acquiring

coverage for such a claim underthe-S'top.Gap Endorsement is irrelevan.t.3

{783} United argues because the plaintift-employee's claim has yet to be.

"determined to have been committed," it is entitled to a der'ense even iicovei-age is later

determined to be unavailable. We find this argument unpersuasive. If the allegations in

Wards' complaint are ultimately determined to be true, coverage is specifically

excluded. Applying the "scope of the allegations" test, we find the claim stated in the

complaint is neither potentially nor arguably covered under the terms of the policy. As

such, we conclude Gulf has no duty to defend nor indemnify.

{T84} In his dissent, Judge Wise finds coverage exists based upon the definition

of "employer's liability ha--ard." Judge Wise interprets such definitional language as

providing coverage io employees Tor injuries arising out of their employment not

' The insured's purpose and understanding may well be relevant in a claim by the
insured against the issuing insurance agent/agency.
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otheiwise covered by workers' compensation.4 T.hus, he concludes the only thing the

Stop Gap Endorsement could provlde coverage for is substantial-certainty intentional

torts.5 As such, Judge Wise, as did the trial court, concludes the Stop Gap

Endorsement is illusory. We respectfully disagree.

{T85} Gulf asseiLs the Stop-Gap endorsement provides additional cqverage for

"dual capacity torts" and "third party over-suits" which are specifically excluded under

the. General Commercial Liability Policy.. While acknowledging Gulf's assertion, United

repiies, because its only intended purpose for purchasing the Stop-Gap Endorsement

was to co.ver substantial 'eerainty employer 'intentional torts, the :endorsement is

illuso.ry.6 While United's "understanding"7 was the endorsement would provide.dUfanse

and indemni'ty coverage for substantial cen.ainty employer intentional torts, such

understanding goes to the extent of the additional coverage purchased rather than

whether additional coverage exis'ts: Although the expanded coverage is not necessarily

what United thought it would be, we do noi find it to be illusory.

{T86} Gulf's two assignments of error are sustained.

`As noted by Judge Wise, employee claims against an employer for negligence are
barred under Ohio's VVorkers' Compensation La ws.
`V'ise, J., dissent ¶94.
'Appellee's Brief at p.6.
' Appellee's Brief at p.1.



Stark County, Case No, 2009 CA 00019
14

{T87} The judgment of the Stark County Court .of Common Pleas is reversed

and the matter remanded to that court for further proceedings in accordance with this

Opinion and the law.

By: Hoffman, P.J.

Farmer, J. concurs,

Wise, J, dissents

HON. WI! LIAM B. HO-I ^LMN

^ ^i ^ ^ ) /^ ^72 • ^ ` -
:H0N..SHEI! A(J. FArHIVi R

HON. JOHN W. WISE
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Wise, J., dissenting

{qJSB} I respectfully dissent from the majority opinion.

{TS9} in the instant case, Appellee argues that coverage for substantial certainty

intentional torts was the sole purpose of purchasing the endorsement and that without

such coverage, the endorsement is useless and turther, that it paid a significant

premium for nothing.

{T,90} ,Appellant Guti argues that while the Stop Gap endorsement does _na't

provide coverage for substantial certainty intentional torts, ii is not illusory because it

does provide coverage for dual capacity suits,'third partyoverlsuits,con.seq.uential

bodily injury and unknown employer iiabiiity hazards.

91} Pursuant to the cmployer's Llability Cciuerage/Stop-Gap andorsement;{^

such coverage included:

{¶92} "Bodily injury" sustained by one of your employees if such "bodily inju .ry"

arises out oi and in the course of such employee's employment by you which is

necessary or incidental to your work in a state designated in the Schedule on

endorsement CG T3 13 10 89, and

{T,a3} °b

{794} This writer reads this to mean that this endorsement provided coverage for

injuries to employees of Appellee United Foundries arising out of their employment with

Appellee that is not covered by the workers' compensation system. In Ohio, the only

injuries that would not be covered by workers' compensatlon are intentional torts and,

as the only type of intentional tori that one can insure against without violating Ohio
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public policy is substantial-certainty intentional torts, the only thing the stop-gap

endorsement couid provide coverage for is substantial-certalnty intentional torts.

{¶95} While Appellant Gulf argues that other claims such as "dual capacity torts"

and "third party over-suits" would be covered under this Endorsement, this writer's

understanding of "dual capacity toris" and 'third party over-suits" is such thai a foundry

would have no use for this type of coverage as it does not produce an end product

which would subject it to Iiabiiity for those types of claims.

{T,96} Based on the language as contained in the endorsement, I would find that

to give efi=ct to the exclusion would render its poiicy-illusory.

{T,97} V'Vhen interpreting an insutance contract, the main goal oi the court is to

achieve a" `reasonable construction [di the contr.a;t] in conTormi'ty-with the:intention of

the parties as gathered from the ordinary and commonly understoad meaning of the

language employed.' " King v. Narionwide Ins. Co. (1988), 35 Ohio St.3d 208, 211, 519

N.E.2d 1380, quoting Dealers Dairy Products Co, v. Royal Ins. Co. (1960), 170 Ohio St.

336, 164 N,E.2d 745. li a contract`s terms are clear and unambiguous, no issue of fact

remains and the contract must be interpreted as a matter of law. Inland Refuse Transfer

Co, v. Browning-Ferris Industries of Ohio, Inc. (1984), 15 Ohio St.3d 321, 322, 474

N.E.2d 271. However, when an ambiguity exists, the contract's ambiguous terms must

be strictly construed against the insurer and liberally in favor of the policyholder. King,

supra, 35 Ohio St.3d at 211, 519 N.E.2d i 380.

{q(98} When "construing an agreement, the court s'nould pnfer a meaning which

gives it vitality rather than a meaning which renders its performance illegal or

mpossible." Kebe v. IVutro INachinery Corp. (1985), 30 Ohio App.3d 1 i 5, 30 OBP, 316,
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507 N.E.2d 359. Generally; "courts disfavor contract interpretations which render

contracts illusory or unenforceable." Harasyn v. Nornrandy Meials, Inc. (July 28, 1988),

Cuyahoga App. No. 53212, 1988 VVL 86966, quoting Liqui*Lawn Corp, v. The

Andersons (Apr 10, 1986), Cuyahoga App. No. 50240, 1986 WL 4394.

{T99} I am not inclined to give'the insurance policy a reading that would rencier.it

useless. Appellee paid a significant premium for this policy, and we fail to see what it

paid for if it was not coverage tor substan'tial-certainty intentional torts.

{¶1001f .Accordingly, I would find the trial court did not err in finding there. is no

genuine issue of material ract,and "Abpellee Unitud roundries w•as..entitled to judgment

as a matter or' {aw.

`^IN, JOi-1N \/V. WISE
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IN THE COURT OF APPEALS FOR.STARK COUNTY, OHIO

FIFTH APPELLATE DISTRICT

DAVID WARD, ET AL.
Plaintiffs

-vs-

UNITED FOUNDRIES, INC., ET AL.
Defendant/Plainitiff/Appellee

-vs-

GULF UNDERWRI T ERS
INSURANCE COMPANY

Defendant/Appellant

I JUDGfNENT ENTRY

CAS E .N 0. 2009CA001.9

This matter came on for consideration upon a inotion to certify confliet.r'iled by

'qppeliee.United Doundries, -Inc.

The (Dhio Supreme Coui i set forth the requirements necessary to properly certir"y

a conflici in Whitelock v. Gilbane Building Company 1993-Ohio-223; 66 OhioSt.3d 594.

The Court held:

"Accordingly, we respectfully.urge our sisters and brothers in the courts of
^... ._ _. _.

appea!s to certify to us for final determination only those cases where there is a true and

actual conflict on a rule of law. In so urging, we hold that (1) pursuant to Section 3(B)(4),

Article IV of the Ohio Constitution and S.Ct.Prac:R. III, there must be an actual conflict

between appeltatejudicial districts on a rule of law before certification of a case to the

Supreme Court for review and final determination is proper; and (2) when certifying a

case as in conflict with the judgment of another court of appeals, either the journal entry

J
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or opinion.of the court of appeals so.certitying must clearly set forth the.rule of law upon

wE-iich the alleged conflict exists."

Appellee United maintains this Court's May 3, 2010 Opinion and Judgment Entry

is in conflict with the decision of the Third District Court of Appeals in Cooper Tire and

Rubber Company v. Travelers :Casualtyand Surety Company No. 5-06-40; 2007-Ohio

1905.

Upon review, this Court.finds a true and actual conflict does exist, and hereby

Gariifies the same to Supreme Court for review and a final deterrninatiorras to the

following:

Whether an exclusion in'a commercial generaC.Ifabilit,v insurance policy and/or

stopgap endorsement form, stating the insurance does not apply to "bodiiy.injury

iptentionaliy caused or aggravated by you, or bodily injury resultirigfr.oman act whichis

determined #o have been committed: by you withrthe -beli.ef that an injury, is substantially

certainto occur" requires a final determination made by -ithera judge or a jury ber'ore

the defense of a claim for a substantial certaintyemployer intentional tor can be denied.

iT IS SO ORDERED:

CZ^-^-'-3.%^^-
7U

.7Ub'G"ES

WBH;ag;6/10/10
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Hoffman, P.J.

{TlJ} Appellant Gulf Underwriter's Insurance Company appeals the July 6, 2009

Judgment Entry of the Stark County Court of Common Pleas, denying its motion for

summary judgment and granting Appellee United Foundries, Inc.'s motion for summary

judgment on the issue of duty to defend.

STATEMENT OF THE FACTS AND THE CASE

{72} On or about June 6, 2003 David Ward, an employee of United,

Foundries, Inc. ("United") suffered a workplace injury.

{73} On June 7, 2004,1Nard filed an intentional tort suit agpinst United alleging

he was injured by a melting furnace that was a dangerous condition, and that United

had actual knowledge of that dangerous condition.. According to Ward, lJnite.d also

subjected him to this dangerous condition "despite knowledge that he and others

similarly situated were substantially cerain to.be injured in the process of perzormin.g his

job duties." In summarizing this claim for relief, Ward alleged he was injured "as a direct

and proximate result of the intentional and wrongful misconduct" of United. Ward also

sought punitive damages. Specifically, Ward alleged the conduct by United was "willful,

wanton, intentional and/or with actual malice and the Plaintiff is entitled to punitive

damages," The complaint also contained a derivative claim by Mary Ward, who alleged

she "has suffered the loss of the care, companionship, consortium, services and society

of her husband."

{T4} At the time of this occurrence, Gulf Underwriters Insurance Company

("Gulf') insured United under a pollcy that was effective from July 1, 2002, to July 1,
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2003, Commercial general liability coverage was included in the Gulf Policy. In pertinent

part, the "Commercial General Liability Coverage Part" states as follows:

{75} "Various provisions in this policy restrict coverage. Read the entire policy

carefully to determine rights, duties and what is and is not covered.

{T6} "SECTION I - CO\/cRAGES

{77} "COVERAGE A;3OD1LY INJURY AND PP.OPCRTY d.AMAGE.

LIABILITY

{T8} "I. Insuring Agreement

{,9} "a. We will pay those sums thatthe insuredbecomes..le.gakly obligated

to pay as damages because ot 'bodify injur•y: or 'property damage' to which this

insurance applies. We will have the right and duty.zo defend the insur.ed. aaainst ari:y

"suii" seeking those damages: However; we wilP have no duty to defend the insu.red

against any 'suit' seeking damages for 'bodily Injury' or 'proper ty darnage' to which this

insurance does not apply.

{Tl1Q} "No other obligation or liability to pay sums or perform acts or services is

covered,

{`((11} "b. This insurance applies to 'bodily injury' and 'property damage' only if:

{T12} "(1) The 'bodily injury' or 'property damage' is caused by an 'occurrence'

that takes place in the "coverage territory"; and

{T13} "(2) The 'bodily injury' or 'property damage' occurs during the policy

period.
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{¶14} "c. Damages because of 'bodily injur.y include damages claimed by any

person or organization for care, loss of services or death resulting at any time from the

'bodily injury.'

{¶'15} "2. txclusions

{¶16} "This insurance does not apply to:

{T17} "a: cxpected or Intended Injur.y

{T'18} "'Bodily injury' or 'property damage' expected or intended from th.e

standpoint of the insured .

{726} "e. = mplqyer's Liability

{721} "'Bodily.injury to,

{7122} "An 'employee' oi the insured arising .out of and in the course of:

{T23} "(a) `=mployment by the insured; or

{724} "(b) Performing duties related to the conduct oi the insured's insurers; or

{725} "(2) The spouse, child, parent, brother, or sister of that "employee" as a

consequence of Paragraph ( 1) above.

{726} "This exclusion appiies;

{727} "(1) Whether the insured may be liable as an employer or in any other

capacityl; and

{72E} "(2) To any obligation to share damages with or repay someone else who

must pay damages because of injury.2

' This provision is referred to as a "dual capacity" exclusion within the insurance

industry.
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729} "* * *

{¶30.} " SECTION V - DEFINITIONS

{^j31} "3. 'Bodily injury' means bodily injury, sickness or disease sustained by a

person, including tleath resulting from any of these at any time.

}„x
ti^iJ2

{733} "13. Occurrence' means an accident, ircluding continuous or repeated

exposure to substantially the same.gen.eral harmful conditions."

{7,34} United also purchased employers liability coverage from Gulf via an

EmployersLiability Stop Gap Endorsernent, which states, in pertinent part

{7351 "EMPLOYER'S LlA3(LG.i Y GOVEERAGc

N30}

CAREFULLY.

{')j37}

{¶3f3}

739}

{^j40}

{$42}

,M43}

"THIS ENDORSEMENT CHANGES THE ?OLICY. PLEASE R-EkD IT

"This endorsement modifies insurance provided under the Tollowing:

"COMMERCIAL GENERAL LIABILfTY COVERAGE PART

"A. SCHEDULE

"1. Designated State(s): OHIO

"B. PROVISIONS

"The following provisions apply to SECTION I - CO\/ERAGE A. - with

respeci to 'bodily injury included within the 'employer's liability ha7ard.'

{T44} "1. The exclusions in paragraph 2 of SEC T ION I - COVERAGE A. are

replaced by the following:

`Ti is provision is referred to as a"thlyd party over-suit" exclusion wiihin the insurance

Industry.
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{¶45} " I his insurance does not apply to:

{¶46} " * *

{T47} "e. 'Bodily injury' intentionally caused or aggravated by you, or 'bodily injury'

resulting from an act which is determined to have been committed by you with the belief

that an injury is substantially certain to occur;

{°JI49} "3. The following additional definition applies:

{750} "'Employer's Ifability ha7ard' includes:

{Tt 51} "a. 'Bodily injury, sus^tained by one of your employees if such !'bodily

injury" arises out of and in the courseoT such employee's employmnnt by you which is

necessa .ry or incidental tb your worlc in a state d®signated in ; tne -Schedule on

endorsement CG T3 13 10 89; and

{752} "b. Consequential 'bodily injury' to a spouse, child, parent, brother or sister

oi the injured employee provided that such 'bodily injury' is the direct consequence of

'bodily injury' included within a. above,

{753} "'Bodily injury' under a. and b. above is included whether or not:

{764} "i. The insured may be liable as an employer or in any other capacity; and

{755} "ii. It involves an obligation to share damages with or repay someone else

who must pay damages because of the injury."

{T56} The Gulf Policy was also endorsed with a°unitive Damages Exclusion,

which provides:
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{T,57} "In consideration of the.premium charged, and notwithstanding anything

contained in this policy to the contrary, it is agreed that this policy does not apply to

liability for punitive or exemplary damages, in whatever form assessed."

{T58} On or about June 11, 2004, United forwarded a copy of the 2004

complaint filed by the Wards to Gulf. Gulf responded on June 25; 2004, and denied

defense and indemnity coverage. I

{T59} The Wards', complaint :was dismissed without prejudice on . or about

February 27, 2006, but was re-filed on April 24, 2006. The new cornplaint was identical

to the previous complalnt.Con.,seq.uently, Gulf maintained its deriial afdeTense and

indPmnity cov.erage.

{`^j60} On or aboui Ju.ne, 1, 2007,, United, filed the instant lanrsuit a.geinst .

Appellant Gulf, seeking a declara'tion Gulf was obligated to provide a defense and

Indemnity eoverage.

1561} On November 26,2007, the trial court consolidated the defense/coverage

declaration action with the underlying intentional tort complaint for pretrial discovery.

Subsequently the trial court issued an order on June 24, 2008, instructing the parties to

file dispositive motions solely on.the issue of whether Gulf had a duty to defend United,

{¶62} On July 3, 2008, United filed a motion r'or summary judgment alleging a

duty to defend existed under the Employers 5top Gap Endorsement.

{^63} On July 17, 2008, Gulf filed a cross-motion for summary judgment alleging

there was no possibility of coverage and thus it had no duty to defend.
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{764} On or about January 5, 2009, the trial courf issued an order finding there

were no genuine issues of material fact on the duty to defend, and granted summary

judgment for United,

{T65} It is from this decfsion Gulf now appeals, assigning the following errors for

review.

ASSIGNMENTS OF ERROR

{766} "I. THE TRIAL COURT ERRED IN DENYING SUMMARY J.UDGMENT

FOR APPELLANT GULr ON THE DUTY TO DEP:-ND WHEN THE. UNDISPUTED

FOR APPELLEE UNITED ON THE DUTY TO DE-END WHEN IT CONCLUDED i:HA'T

THE EMPLOYERS LIABILITY STOP GAP ENDORSEMENT WAS ILLUSORY."

I., II.

{gJ68} We shall address Gulf's assignments of error together as they are

interrelated.

{¶69} Summary judgment proceedings present the appellate cou,-i with the

unique opportunity of reviewing the evidence in the same manner as the zrial court.

Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. Civ.R. 56(C) provides,

{^j67} "11. TH= TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT

EVIDENCE ESTABLISHED NO POSSIBILI T Y OF COVERAGE,

in pertinent part:

{T170} "Summary judgment shall be rendered forthwith if the pleadings,

depositions, answers to interrogatories, written admissions, affidavits, transcripts of

evidence in the pending case, and written stipulations of fact, if any, timely filed in the

action, show tthat there is no genuine issue as to any material fact and thai the moving
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party is entitled to judgment as a matter of law. ' A summary judgment shall not be

rendered unless it appears from such evidence or stipulation and only therefrom, that

reasonable minds can come to but one conclusion and that conclusion is adverse to the

party against whom the motion for summary judgment is made, such party being

entitled to have the evidence or stipulation construed most strongly in his favor:"

{T71} Pursuant to the above rule, a trial court may rot enter a summary

judgment if it appears a material fact is genuinely disputed. The party moving for

summary judgment bears the initial burden of informing the trial court of the basis for its

motion and identifying those poriions of the record that demonstrate;the ahsence:ofa

genuine issue of material faci. The moving party may not make a conclusory assertion

that the non-moving party has no evidence to prove its case. The moving p^ty must

specifically point to some evidence whichdemonstrates the non-moving party cannot

suppori its claim. li the moving party satisfies this requirement, the burden shifts to the

non-moving party to set iorth specific facts demonstrating there is a genuine issue of

material fact for trial. Vahila v. Hall, 77 Ohio St.3d 421, 429, 1997-Ohio-259, citing

Dresher v. Burt, 75 Ohio S't.3d 280, 1996-Ohio-107.

{T72} It is based upon this standard that we review Gulf's assignments of error.

{T73} As set forth above, the underlying complaint filed by the Wards against

United alleges David Ward was injured as a result of a dangerous condition of which

United had knowledge, and United subjected him to this dangerous condition despite

knowledge it was substantially certain he would be injured In the process oi" performing

his job duties.
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{^j74} United filed the within action to determine whether Gulf owed .a duty to

defend, indemnify, or otherwise provide coverage to United for any and all allegations

stemming from the underlying intentional tori lawsuit. Gulf maintains it had no duty to

defend in this matter and the stop-gap coverage provided to United was not illusory.

{75} When a complaint alleges a.claim that could potentially be covered by an

insurance policy, the duty to defend arises. Cincinnati lns. Co, v. CFIS rfoldingss Inc.

(2007); 1.15 Ohio St.3d 306; 875 IV.E;2d 31. "[1Nhen] the complaint brings the action

within the coverage of the policy, the insurer is required to make the defense,

rsgardless.of the ultimate outcome of :the.action or its iiability to. the ir,sur..ad." /d, Eaeh

wrien the. action is not clearly within the policy cov_xage, but the allegations:;.could

arguably or potentially state. a claim. within th.e poiicy coverage, the insurer sull:..has a

dison Co. (1994), 69 Ohio
responsibiii'ty to defend the entire action. Sanderson v,.Ohio E

St.3d 582, 586, 635 N.E.2d 19; Vvilloughby r iil(s v. Cincinnati Ins. Ca (' 984), 9 Ohio

St.3d 177, 459 N.E.2d 555.

{7175} However, an insured is not obligated to defend a claim "clearly and

indisputably outside the contracted policy coverage." Cincinnati Ins. Co. v. Cr?S

Holdings, Inc., supra. "Only if there is no possibility of coverage under the policy based

on the allegations in the complaint will the insurer not have a duty to defend the action."

crie ins. Exch. v. Colony Dev. Corp. (1999), 136 Ohio App.3d 406, 413, 736 N.E.2d

941.

{T77} An insurer's duty to defend is broader than the duty to indemnify. Ohio

Govi. Risk /3gi. Plan v. Harrison, 115 Ohio St.3d 241, 874 N.E.2d 1155, 2007-Ohio

4948, j 19. The duty of the insurance company to defend is separate from the duty of
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the insurance company to indemnify. INilloughby Hills, supra. Or ce a duty to defend is

recognized, " speculation about the insurer's ultimate obligation to indemnify is

premature until facts excluding coverage are revealed during the defense of the

litigation and the insurer timely reserves its rights to deny coverage." Erie Ins. Exch,

Supra at 413.

{778} In its motion for summary judgment, United maintains, "[i]n obtaining the

Gulf pollcy, it was United Foundries' express intent to procure insurance.which would

provide a defense and indemnity for claims of substantial certainty employer intentional

torts." (United's Motion for Sbmma)y J udgment, Affidavit ofFtonald Martinj. United

further stated itbefieved the S5;000ipremiuni ifpaid for "Stop-Gap" coverage provided

defense and indemnity coverage for substantialcertanityemployer intentional tar,:rS. Id.:

{¶79} Guli argues the language in the "Stop Gap" endorsement excludes

substantial certainty employer intentional toris which "have been determined to have

been commitied by [United]".

{780} United argues such coverage was the sole purpose of purchasing the

endorsement and, without such coverage, the endorsement is useless. Without i.t,

United asserts it paid a significant premium for nothing.

{781} Guli maintains while the Stop Gap endorsement does not provide

coverage for substantial certainty intentional torts, it is not illusory because it does

provide coverage for dual capacity suits, third party over-suits, consequential bodily

injury and unknown employer liability hazards. We agree.

{782} Because the claim as alleged in the Wards' complaint would not bring the

action within the coverage of the policy, we find Gulf is not required to defend nor
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indemnify United under the terms of the policy. The complaint clearly alleges an

intentional tort claim against the employer. Such claim is clearly excluded from

coverage under the Commercial General Liability Policy as modified by the Employers

Liability Stop Gap Endorsement to exclude coverage for: "'Bodily injury' intentionally

caused or aggravated by you, or 'bodily injury' resulting from an actwhich is determined

to have been committed by you with the belief that an injury is substantially certain to

occur," If a contact's terms are clear andunambiguous, no issue of fact remaln.s. and

the contract must be interpreted as a matte; of.law, Inland Refuse Transfer Co. ^^.

Srowning Ferris.:lndus. of Cnio,Inc. (1984), i5 Qhio St.3d;321, 322. Because we :Tin:i.

the exclusion is unambiguous, U.nited's purpose or unddrstanding it w;s acquiring

3coverage 1or such a claim under the StopGap. Endorspment is irrelevant.

- 1 183} United argues because the plaintiit-employee's claim hasyet to be.

"determined to have been committed," it is entitled to a defense even if coverage is later

determined to be unavailable. We find this argument unpersuasive. If the allegations in

Wards' complaint are ultimately determined to be true, coverage is specir'icalfy

excluded. Applying the "scope of the aliegations" test, we find the claim stated in the

complaint is neither potentially nor arguably covered under the terms of the policy. As

such, we conclude Gulf has no duty to defend nor indemnify.

{784) In his dissent, Judge Wise finds coverage exists based upon the definition

of "employer's liability haz-ard." Judge Wise interprets such definitional language as

providing coverage to employees for injuries arising out of their employment not

The insured's purpose and understanding may well be relevant in a claim by the
insured against the issuing insurance agent/agency.

A-40
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otherwise covered by workers' compensation.4 Thus, he concludes the only thing the.

Stop Gap Endorsement could provide coverage for is substantial-certainty intentional

torts.j As such, Judge Wise, as did the trial court, concludes the Stop Gap

Endorsement is illusory. We respectfully disagree.

{'^BO} Gulf asserts the Stop-Gap endorsement provides additional coverage for

"dual capacity torts" and "third party over-suits" which are specifically excluded ur der

the General Commercial Liability Policy.. While acknowledging Gulf's assertion, United

replies, because its only intended purpose for purchasing the Stop-Gap Endorsement

' was :to couer substantial 'cdrtainty e:inployer intentional toits, the endor semen't. Is .

illusnry:6 While.United's "understanding"^ w'as the endorsement would provide dafense

and indemr ity coverage. for substantial certainty =emplgy.er intentional tnq^; surh

understanding goesto the extent-:of the additional coverage purchased rather than

whet'ner additional coverage exists: Although the expanded coverage;is not necessarily

what United thought it would be, we do not find.it to be illusory,

{¶Bo} G.uli's two assignments of error are sustained.

As noted by Judge VVise, employee claims against an employer for negligence are

barred under Ohio's INorkers' Compensation Laws.
'\!Vise, J., dissent¶94.
5 Appellee's Brief at p.6.
' Appellee's Brlef at p.1.
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{¶87} The judgment oi the Stark County Court of Common Pleas is reversed

and the matter remanded to that court for further proceedings in accordance with this

Opinion and the law.

By: Hoffman, P.J.

l=arn-rer, J. concurs,

Wise, J, dissents

7QN:NNILLIAM B. HOF 3r\A°?yN

^]
^'^ ^--

.:HODI. SHEILA^. FARMER

HON. JOHN W. WISE
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Wise, J„ dissenting

{¶88} I respectfully dissent from the majority opinion.

{$89} In the ins'tant case, Appellee argues that coverage for substantial certainty

intentional torts was the sole purpose of purchasing the endorsement and that without

such coverage, the endorsement is useless and further, that it paid a significant

premium for nothing.

{T90} Appellant Gulf argues that while the Stop Gap endorsement does not

provide coverage for substantial certainty intentional torts, it is not illusory because it

does provide coverage for dua( capacity suits; t'nird p.a ty over>sui'ts,.conseq:u ntial

bodily injury and unknown employer-liability hazards,

{^9^} Pursuant to the Employer's Liability Coverage/Stop-Gap endorseme.nt,

such coverage included;

{¶92} "Bodily Injury" sustained by one of your employees if such "bodily `inju ,ry"

arises out of and in the course of such empioype's employment by you which is

necessary or incidental to your work in a state designated in the Schedule on

endorsement CG T3 13 10 89; and

{¶93} °b

{T94} This writer reads this to mean that this endorsement provided coverage for

injuries to employees of Appellee United Foundries arising out of their employment with

Appellee that is not covered by the workers' compensation system. In Ohio, the only

injuries that would not be covered by workers' compensation are in'tentional torts and,

as the only type or' inten'tional tort that one can insure against without violating Ohio
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public policy is substanfial-certainty intentional torts, the only thing the stop-gap

endorsement could provide coverage for is substan'tial-certainty intentional torts.

{T95} While Appellant Gulf argues that other claims such as "dual capacity torts"

and "third party over-suits" would be covered under this Endorsement, this writer's

understanding of "dual capacity torts"and "third party over-suits" is such that a foundry

would have no use for this type of coverage as it does not produce an end produci

which would subject i; to liability for those types of claims.

{T(46) Based on the language as cori'tained in the endorsement, I would find that

to give-effect to the eyGlusion would renderits policy illusory:. .

{T97} VVhen interpretingan insurance contract, the rnain goal of the court-is to

achieve a" 'reasonable construction [ofthe contr.act] in conformity-wirh the iritenti.on nf:

the parties as gathered from the ordinary and commonly understood meaning nf.the

1anguage employed.' " King v. Nationwide lns, Co. (1988), 35 Ohio 5t.3d 208, 211,-519

iq:E.2d 1380, quoting Dealers Dairy Products Co. v, Royal Ins, Co. (1960), 170 Ohio St.

336, 164 N.E.2d 745, If a contract`s terms are clear and unambiguous, no issu? of fact

remains and the contract must be interpre'ted as a matter of iaw. lniand Refuse Transfer

Co, v. Browning-rerris Industries of Ohio, Inc. (1984), 15 Ohio St3d 321, 322, 474

N.E.2d 271. However, when an ambiguity exists, the contract's ambiguous terms must

be strictly construed against the insurer and liberally in favor of the policyholder. King,

supra, 35 Ohio St.3d at 211, 519 N.E.2d 1380.

{¶98) VVhen °construing an agreement, the court should prefer a meaning which

gives it vitality rather than a meaning which renders its performance illegal or

impossible." Kebe v. Nutro Nachine,ry Corp. (1985), 30 Ohio App.3d 1 7 5, 30 OBR 316,



17
Stark County, Case No. 2009 CA 00019, Dissenting Opinion

507 N.E.2d 369. Generally; "courts disfavor contract interpretations which render

contracts illusory or unenforceable.° Harasyn v. Normandy Metals, Inc. (Jufy 28, 1988),

Cuyahoga App. No. 53212, 1988 WL 86966, quoting
Liqui*Lawn Corp. v. The

Andersons (Apr. 10, 1986), Cuyahoga App. No. 50240, 1986 WL 4394,

{¶99} I arr not inclined tb givethein urance policy a reading that would render it

useless. Appellee pald a slgnificant premium for this policy, and we fail to see whai ii

paid for ii it was not coverage for substantial-certainty intentional torts.

{^1a0} Accordingly, l would find the tral court did not err in finding there is .no

genuine issue oi rnat=rial fact,`ana App°liee Unit^ed`-roundries was entitled to ludgment

as a matter oflaw.

/i 9 / ^ ..
`HOR. JOHN W. WIS^
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WILLAMOWSKI, J.

`1 {[ 1} Plaintiff-appellaut Cooper Tire & Rubber
Company ("Cooper") brings this appeal from the
judgment of the Court of Common Pleas of Han-
cock County granting summary judgment to de-
fendant-appellee Travelers Casualty and Surety
Company ("Travelers").

(¶ 2) On February 24, 1993, Kim Caudill
("Caudill"), a Cooper employee was injured while
working at Cooper's plant in Findlay, Ohio. Caudill
filed a suit for bodily injury resulting from the acci-

Page1

dent on February 28, 1995. The complaint alleged
that Cooper failed to provide a safe place of em-
ployment and required Caudill to work in a location
with hazards which were substantially certain to
cause serious physical hami. The complaint was
promptly passed on to Travelers, the insurance
company for Cooper at tire time of the accident. On
June 20, 1995, Travelers agreed to pay defense
costs under a reservation of rights. A few montlis
later, Travelers detertnined that it was not under
any obligation to defend the suit and debied cover-
age. Cooper then filed suit against Travelers on
December 7, 1998, requesting damages for breach
of contract and requesting declaratory relief.Trav-
elers moved for summary judgment on March 5,
1999.In June of 1999, Cooper settled the suit with
Caudill. Cooper then filed its own motion for sum-
mary judgment on July 27, 1999.. Cooper on
December 3, 1999, moved the court for leave to
amend its complaint to add a claim for bad: faith,
This motion was never resolved and is presumcd

denied. Georaoff v. O'Brien (1995), 105 Ohio
App.3d 373, 663 N.E.2d 1348. On July 26, 2006,
the trial court granted Travelers motion . for sum-
mary judgment and denied Cooper's motion for
summary judgtnent. Cooper now appeals from this
judgment and raises the following assignments of

error.

The trial court reversibly erred in holding in
its July 26, 2006, Judgment Entry that Exclu-
sion 5 precluded coverage for the Cuudill law-
suit even where there was no determination by
a court or jury that Cooper. committed the al-
leged act with the belief that injurv was sub-
stantially certain to occur.

The trial court reversibly erred in failing to
find that Travelers is obligated to pay the full
amount of the settlement of the Criurfill law- suit.

{¶ 3) The first assignment of en'or claims that the
trial court en'ed in granting summary judgment to

© 2010 Tliomson Reuters. No Claim to Orig. US Gov. Worlcs.

A-47

ht u',//^neb3.^n'es aw.comrprint/printstream.aspx ?st'=Split&prft=HT> 4LELifm=NotSe1&-,tnt... 7/5/201 C)



Page 2

Not Reported in N.E.2d, 2007 WL 1175183 (Ohio App. 3 Dist.), 2007 -Ohio- 1905
(Cite as: 2007-WL 1175183 (Ohio App. 3 Dist.))

Travelers. When reviewing a motion for summary
judgment, courts must proceed cautiously and
award summary judgment only when appropriate.
Franks v. TheLina News (1996), 109 Ohio App.3d
408, 672 N.E.2d 245. " Civ.R. 56(C) provides that
before summary judgment may be granted, it must
be deternrined that (1) no genuine issues. as to any
material fact remains to be litigated; (2) the moving
party is entitled to judgment as a matter of law; and
(3) it appears from the evidence that reasonable
minds can come to but one conclusion, and viewing
the evidence most strongly in favor of the nonmov-
ing part}c; that conclusion is adverse to the nonmov-

ing party." Slate zc rel. Elm"(Wd r. Ferreri () 994),
70 Ohio St.3d 587, 589, 639 N.E.2d 1189. When
reviewing the judgment of the trial court, an appel-
late court reviews the case de novo. Franks, suprg..

2{^j 4} Aere, Travelers provided Cooper witll a
Workers Compensation and Employers Liabitity
Poliqy that was in effcct from April 1, 1992, until
April 1, 1993. This policy states in pertinent part as
follows.

This employers liability nsurance applies to bod-
ily injury by accident or bodily injury by disease.
Bodily injury includes resulting death.

1. The bodily injury must arise out of and in
the course of the injured emoloyee's employ-
ment by you.

2. The employment must be necessary or incid-
ental to your work in a state or territory listed
in item 3.A. of the Information Page.

3. Bodily injury by accident must occur during
the policy period.

We will pay all sums you legally must pay as

damages because of bodily injury to your em-
plo,yees, provided the bodily injury is covered
by tiris T,mployers Liability insurance.

++=

Tiris insurance does not cover

bodily injury intentionally caused or aggrav-

ated by yott, or bodily injury resulting from an
act which is tietermined to have been commit-
ted by you with the belief that an injury is sub-

stantially certain to occur. (emphasis added).

We have the right and duty to defend, at our
expense, any claim, proceeding or suit against
you for damages payable by this insurance.
We._have the right to investigate and.._settle.
these claims, proceed'angs and suits.

We have no duty to defend a claim, proceeding
or suit that is not covered by this insurance.
We have no duty to defend or continue defend-
ing after we have paid our applicable limit of
liability underthis insurance.

Policy, 2-3, and Ohio Coverage Endorsement. Tnis
court notes that there is no dispute that the premi-
ums were paid or that Cooper,did not comply with
its notification duties. The sole dispute before this
court is whether the policy requires Travelers.to de-
fend and /or indemnify Cooper in the suit.

{¶ 5) When the complaint brings the action within
the coverage of the policy, the insura is required to
provide a defense, regardless of the ultimate out-
come of the action or its liability to the insured.

Cincinnati Ins. Co. v. Anders, 99 Ohio St.3d 156,

2003-Ohio-3048, 789 . N.E:Ld 1094 (citing Motor-

ists Na t. Ins. Co. v. Trainor (1973), 33 Ohio St.2d
41, 294 N.E.2d 874). "Where the allegations state a
claim that falls either potentially or arguably within
the liability insurance coveralge, the insurer must
defend the insured in the action." Id. at ¶ 18.

However, °where the conduct which prompted the
underlying * * * suit is so indisputably outside cov-
erage, we discern no basis for requiring the insur-
ance company to defend or indemnify its insured
simply because the underlying complaint alleges
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conduct within coverage." Id. at ¶ 21 (citing Pre-

feirec! Risk Ins. Co. v. Gill (1987), 30 Ohio St.3d
108, 407 N.E.2d 11I8). Unless the claims alleged
in the complaint are indisputably outside of cover-
age, the Plan would have a duty to defend, reeard-
lessof whether it must indemnify the insured. The
Ohio Government Risk ManageneentPlan v. Har-

rison, -et al., 161 Ohio , App.3d 726 ,
2005-Ohio-3235, ¶ 5, 831 N.E.2d1079. "The duty
to defend an action is not determined by the action's
ultimate outcome or the insurer's ultimate liability."
Citpof',Sharonville v. Am. Lmps. Ins. Co., 109 Ohio

St.3d 186, 2006-Ohio-2180, ¶ 13, 846.N.E,2d.833.

X3 {¶ 6} In this case, the policy specifically ex-
cludes liability for bodily injury from an act
"determined to have been committed by [the in-
sured] with the belief that an injury is substantially
certain to occur." Because this type of coverage, is-
denied; the policy also provides for an exclusion of
tlie duty to defend on this type of claim. However,
the question is whether the act, or failure to act as is
claimed in this case, has been "determined" to be
committed by Cooper with the belief that harm was
substantially certain to occur. The policy does not
specify how this is to be determined or by whom.

{¶ 7; °[A]n ambiguity in an insurance contract is
ordinarily interpreted against the insurer and in fa-
vor of the insured." Westfield bns. Co. v. Galatis,
100 Ohio St.3d 216, 2003-Ohio-5849, 1 13, 797
N.E.2d 1256. "Words and ohrases used in an insur-
ance policy must be given their natural and com-
monly accepted meaning." U.S. Fidelilp and Guar.

Co, v. Lightning Rod Allut. L2s. Co. (1997), 80 Ohio
St.3d 584, 585, 687 N.E.2d 717. "An exclusion in
an ursuranee policy will be interpreted as applying
only to that which is clearly intended to be ex-

cluded." City of Sliaronville, supra at ¶ 6. The ex-
clusion must be clear and exact in its language to be
given effect. U.S. Fidelity, supra at 586.

{¶ 8) Here, Travelers claims that the clear intent of
the exclusion was to bar all coverage and defense
for all employer intcntional torts. Cooper responds
by claiming that since the exclusion contains the

Page 3

term "determined," the exclusion is not clear.
"Determined" is defined as "decided or resolved."
The American Heritage Dictionary (2d Ed.1985),
388. Cooper claims that this means that a finder of
fact must decide whether the exclusion applies. A
review of the policy does not indicate that this ar-
gument is unreasonable. The clear aanguage of the
exclusion requires that a determination rnust be
made prior to the exclusion being enforceable. The
only context in the law for the language
°determined to have been oommitted by you with
the belief that an iniury is substantially certain to
occur" is found in the three part test for proving in-
tent during a trial stated by the-Ohio Supreme Court
in Fyffe v. Jeno`s, Inc. (1991), 59 Ohio St.3d 115,
570 ,N.E.2d 1108. By using the words of F)ffe, the

pla n mean ing of the policy , -language implicates a
determination made by either a judge or jury.In ad-
dition; the question is raised whether the determina-
tion can be made prior to the duty to defend be'nrg
raised. Since no judicial determination can be made

prior to ^the conclusion of. tiie case, Travelers may
still have a duty to defend without the subsequent
liability. P"'

FNI. Whether Travelers would be entitled
to recover the cost of the defense is not an
issue before this court at this time.

{¶ 9) When reviewing a motion for summary judg-
ment, the court must make every reasonable infer-
ence in favor of the nonmoving party, which in this
case is Cooper. Since Cooper's interpretation of the
language is not unreasonable, the trial court erred in
granting summary judgment as a genuine issue of
material fact exists as to the interpretation of the
terms of the policy. The first assignment of error is

sustained.

°4 {¶ 10} Next, Cooper claims that the trial court
erred in denying it summary judgment on the claim
that Travelers should be required to pay the full set-

tlement of the Caudill lawsuit. As discussed above,
the plain language of the statute is ambiguous about
when the exclusion actually applies. "If the lan-
;uage of the insurance policy is doubtful, uncertain,

Uc' 2070 Thomson Reuters. No Claim to Orig. US Gov. Worlcs.

A-49

httu://sa^eb3.^n^estla^a^.cotn/print/prit^tstreain.aspx?sv=Splil^prft=TITTv9LIJ8cifm=NotSetB mt.. 7/8/2010



Not Reported in N.E.2d, 2007 WL 1175183 (Ohio App. 3 Dist.), 2007 -Ohio- 1905

(Cite as: 2007 WL.1175183 (Ohio App. 3 Dist.))

or ambiguous, the language will be construed
strictly against the insurer and liberally in favor of

the insured." Progressive Ins. C'o. v. Heritage Jns.
Co. (1996), 113 Oitio App.3d 781, 682 N.E.2d 33.

The promises to defend and indemnify impose
separate dutles, triggered by different events.

The dutyto indemnify is triggered by the in-

sured's actual legal liability. The duty to de-

fend is aprior duty that's triggered by the in-

sured's demand that the insurer provide a de-

fense to a claim of alleged liability.

Gideone Mait. Ins. Ca v. Reno, 2nd Dist: No:

01-CA-68, 2002-Ohio-2057 at ¶ 17.

{l 11} The ;exclusion in dispute, in this case states
tbat there will be no coverage for "bodily injury -
resulting from an act which is determined to have
been committed by you with the belief that an in-
jury is substantially.certain to occur." Policy, Ohio
Coverage Endorsement. Here, there has been no de-
terniination that injury resulted from an actof
Cooper committed with the belief that an injury
was substantially certain to occur. This court notes
that the mere allegation claimed in a complaint is
not a determination. Travelers chose the language
of its exclusion and possessed the. ability to defme
all the terms included within the policy. While
Travelers does not have a duty to indemnify Cooper
for damages resulting from a determination per the
plain language of the policy, no such determination
has been made in this case as the matter was settled
prior to a determination. "Unless it is clear and un-
equivocal that the insurer has no duty of coverage,

coverage must bc provided." Gideone, supra at f

18. Since the exclusion does not clearly deny cover-
age in this case, coverage must be provided. The
second assignment of error is sustained.

{¶ 12} The judgment of the Court of Common
Pleas of Hancock County is reversed and remanded

for further proceedings.

Judprrzezl reversed mtd remanded.

Page 4

SHA W, 7., concurs.
ROGERS, P.7., concurs in judgment only.

Ohio App. 3 Dist.,2007.
Cooper Tire & Rubber Co. v. Travelers Cas, Ba

Surety Co.
Not Reported in N.E.2d, 2007 WL 1175183 (Ohio
App. 3 Dist.), 2007 -Ohio- 1905
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(The decision of the Court is referenced in the
Nortl Eastern Reporter in a table captioned
"Supreme Court of Ohio Motion Tables".)

Supreme Court of Ohio
Cooper Tire & Rubber Co.

V.
Travelers Cas. & Sur. Co.

NO, 2007-1035

July 24, 2007

tdIISCELL?_NE©L'S IDISMdSSE:liS

Hancock App. No. 5-06-40, 2007-01iio-1905: 'Fhis
cause is pending before the court as a discretionary
appeal.Upon consideration of appellant's applica-
tion for dismissal,

It is ordered by the court Yhat the application for
dismissal is granted. Accordingly, this cause is dis-
missed.

Ohio 2007.
Cooper Tire & Rubber Co. v. Travelers Cas. & Sur.
Co.
114 Ohio St.3d 1472, 970 N.E.2d 726 (Table), 2007

-Ohio- 3722
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