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STATEMENT OF FACTS
Gulf Underwriters Insurance Company issued an insurance policy to United

Foundries, Inc., effective July 1, 2002 through July 1, 2003. The insurance policy
included an employer’s liability coverage part, sometimes referred to in the industry as a
“stop gap” coverage form, which provideci as follows:

B. Provisions.

The following provisions apply to SECTION I —

COVERAGE A — with respect to “bodily injury” included

within the “employer’s liability hazard”.

L. The exclusions in paragraph 2 of SECTION 1 —
COVERAGE A — are replaced by the following:

This insurance does not apply to:
& ok K

e “Bodily injury” intentionally caused or
aggravated by you, or “bodily injury” resulting from
an act which is determined to have been committed
by you with the belief that an injury is substantially
certain to occur[.]

CGH3 1310 89.

Prior to June 3, 2003, United Foundries had been sued by injured einployees based
on the theory of “substantial certainty” employer intentional torts. Based on the prior cases
it was involved in, it was United Foundries’ understanding that “stop gap” coverage
provided defense and indemnity coverage for substantial certainty employer intentional
torts. In obtaining the insurance policy from Gulf, it was United Foundries® express intent

to procure insurance which would provide a defense and indemnity for that specific type of

claim. The Gulf policy expressly indicated through the declarations page that “employer’s



liability/stop gap™ coverage for employee injuries was provided. United Foundries paid
Gulf $5,000 in premiums for the stop gap coverage endorsement which was incorporated
into the policy. (See Aff. Ronald Martin, attached to United Foundries’ motion for
summary judgment.)

United Foundries’ employee David Ward suffered a workplace injury on or about
June 6, 2003. Ward and his wife filed a complaint against United Foundries alleging a
“substantial certainty” employer intentional tort, Because it had paid a $5,000 premium for
coverage to defend against such actions, United Foundries requested that Gulf provide the
defense pursuant to the stop gap coverage endorsement. Despite collecting the premium for

the stop gap endorsement, Gulf refused to provide the defense.



STATEMENT OF THE CASE

On or about June 3, 2003, David Ward suffered a workplace injury which he claims
was the result of a substantial certainty employer intentional tort. Ward and his wife filed a
complaint asserting those allegations on or about June 7, 2004. The case was dismissed on
or about February 27, 2006. The Wards re-filed their employer intentional tort case on or
about April 24, 2006.

After significant discovery was completed, United Foundries filed a motion for
summary judgment as to the common law claim for substantial certainty employer
intentional tort. The Wards filed a memorandum in opposition, and United Foundries
responded with a reply brief and a motion to strike the report of Plaintiffs’ expert witness.

On June 1, 2007, United Foundries filed a Compla.int for negligence against Terry
Dragan, the agent who failed to procure proper insurance coverage, and for declaratory
judgment against Gulf, requesting a declaration that Gulf owed a duty to defend and/or
indemnify United Foundries against the allegations asserted in the Ward Complaint.

The Wards filed a motion to consolidate the employer intentional tort case with the
insurance coverage declaratory judgment case, which was granted by the trial court on
November 26, 2007. On that date, the trial court also denied United Foundries’ motion for
summary judgment as to the substantial certainty employer intentional tort liability aspect of
the case. Gulf then filed a motion to stay the liability proceedings against United Foundries
and Terry Dragan, until the coverage dispute between Gulf and United Foundries was
resolved. On June 24, 2008, the trial court granted that motion and United Foundries and
Gulf fully and completely briefed the issue of whether Gulf owed a duty to defend United

Foundries against the substantial certainty employer intentional tort allegations.



On July 5, 2009, the trial court granted United Foundries motion for summary
judgment as to the duty to defend. Gulf filed an appeal on February 3, 2009. On May 3,
2010, a majority panel of the Fifth District Court reversed; applying the “scope of the
allegations” test, the Court determined that if the allegations set fort in the tort complaint
proved to be true, coverage was not owed due to the stop gap endorsément exclusion. The
dissent found the policy to be illusory. The appellate court remanded the matter for a
determination of the liability issues against United Foundries and Dragan.

On May 12, 2010, United Foundries requested the Fifth District Court of Appeals
to certify a conflict with the Third District Court of Appeals, based on inconsistent
decisions as to whether the specific terms and exclusionary language found in the Gulf
stop gap coverage form required a duty to defend. A discretionary appeal to this Court
was also filed on or about June 22, 2010, The conflict was certified by the Fifth District
Court of Appeals on August 2, 2010. On September 29, 2010, this Court accepted the case
for review on the discretionary appeal and found that a conflict existed, and consolidated the

Ccases.



LAW AND ARGUMENT

CERTIFIED QUESTION: Whether an exclusion in a commercial general

liability insurance policy and/or stop/gap endorsement form, stating the insurance

does not apply to “bodily injury intentionally caused or aggravated by you, or

bodily injury resulting from an act which is determined to have been committed

by you with the belief that an injury is substantially certain to occur” requires a

final determination made by either a judge or a jury before the defense of a claim

for substantial certainly employer intentional tort can be denied.

It is United Foundries® position that the specific language set forth in the Gulf stop gap
coverage endorsement requires the insurer to defend the insured employer against any complaint
alleging a substantially certainty employer intentional tort. If at some point a factual
determination has been made by the fact-finding judge or jury that such a claim has been
established, the coverage exclusions would prevent Gulf from having to indemnify the employer
for any damages awarded to the injured employee. However, since Gulf specifically and
expressly set the exclusion in the past tense, it cannot refuse to defend the matter. Rather, the
defense must be provided until such time as it has been determined that the employer
committed a tort which would be excluded by the policy language.

The Gulf stop gap endorsement provides that:

This insurance does not apply to:

* % ok

c. “Bodily injury” intentionally caused or
aggravated by you, or “bodily injury” resulting from
an act which is determined to have been
committed by you with the belief that an injury is
substantially certain to occur|[.]
Gulf’s argument that it owes no coverage is fatally flawed because the fact-finder
has not yet determined whether a substantial certainty employer intentional tort has

occurred. Unfortunately, a majority of the Fifth District Court of Appeals accepted this

argument; the Court applied the generalized “scope of the allegations” test, rather than



assessing the actual language set forth in the Gulf exclusion. As reflected in the Court’s
entry, there is no discussion whatsoever of the exact language which is at issue in this
case. The Court simply ignored the past-tense provision of the exclusion.

In Cooper Tire & Rubber Co. v. Travelers Casualty & Surety Co., 3rd App. No.
5-06-40, 2007-Ohio-1905, however, the Third District Court of Appeals properly
examined the specific language utilized in the stop gap coverage endorsement to
determine whether the insurer must defend the employer intentional tort claim. The
Court specifically held that the phrase “which is determined to have been committed”
requires a final determination made by either a Ijudge or a jury. “Since no judicial
determination can be made prior to the conclusion of the case, [the insurer] may still have
a duty to defend without the subsequent liability.” The Court in Cooper specifically
noted that “the mere allegation claimed in a complaint is not a determination.”
Therefore, the Court held that since the insurer had denied both the duty to defend and
the duty to indemnify the insured in a substantial certainty employer intentional tort case,
the insurer was obligated to repay the settlement which had initially been paid by the
insured to resolve the case.

An insurance contract, as with any other contract, must be rcad as a whole, Westfield Ins.
v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849; Penn Traffic Co. v. AIU Ins. Co., 99 Ohio St.3d
227, 2003-Ohio-3373; Kelly v. Med. Life Insurance Company (1987), 31 Ohio St.3d 130. The
court must presume that the intent of the parties is reflected in the language used in the contract.
Kelly, supra. Turther, all of the words in the contract must be given their plain and ordinary

meaning, and cannot be simply ignored at the whim of the parties. Karabin v. State Auto. Mut.



Ins. Co. (1984), 10 Ohio St.3d 163, 167; Mapletown Foods, Inc. v. Motorists Mut. Ins. Co.
(1995), 104 Ohio App.3d 345, 347-348.

In the present case, Gulf is attempting to re-write the insurance policy. First, Gulf
ignores the past-tense wording of the exclusion, “to have been determined”. Secondly,
Gulf attempts to construe the word “determined” interchangeably with the word
“alleged”. If Gulf wanted the policy to exclude all substantially certain employer
intentional torts based on the scope of the allegations test, it could have included an
exclusion that stated

“Bodily injury intentionally caused or aggravated

by you, or bodily injury resulting from an act with

the belief that an injury is substantially certain to

occur.”
In the alternative, Gulf cold have used an exclusion which provided

“Bodily injury intentionally caused or aggravated

by you, or bodily injury resulting from an act which

is alleged to have been committed by you with the

belief that an injury is substantially certain to

occur.”
However, the Gulf policy does not contain such explicit exclusions. Under the axioms
set forth in Galatis, Kelly, and Karabin, supra, a party to a contract cannot simply ignore
the words which do not support the party’s position in a coverage dispute. Furthermore,
the party who wrote the contract cannot later claim that the words it chose to utilize
should be interpreted in a convoluted fashion to obtain the meaning it meant to provide.
Rather, since all of the words in the contract must be considered, and provided meaning,

the Gulf exclusion which contains the phrase “to have been determined” must be

addressed, and must defeat Gulf’s denial of coverage to United Foundries.



As stated by this Court on prior occasions, “the duty to defend an action is not
determined by the actions’ ultimate outcome or the insurer’s ultimate liability.”
Motorists Mutual Insurance Co. v. Trainor (1973), 33 Ohio St.2d 41, syllabus § 2.
Further, “where the complaint brings the action within the coverage of the policy, the
insurer is required to make defense, regardless of the ultimate outcome of the action or
its liability to the insured.” Motorists Mut. Ins. Co. v. Trainor, supra. The Supreme
Court has also held that:

Where the allegations in a complaint state a claim which is

potentially or arguably within the policy coverage, or there

is some doubt as to whether a theory of recovery within the

policy coverage has been pleaded, the insurer must accept

the defense of the claim.
Willoughby Hills v. Cincinnati Insurance Co. (1984), 9 Ohio St.3d 177, 180, In
Sanderson v. Ohio Edison Co. (1994), 69 Ohio St.3d 582, the Court held that an insurer
has an absolute duty to defend an action where the complaint contains an allegation in
any one of its claims that could arguably be covered by the insurance policy. Further, in
Willoughby Hills, the Court provided that if there is some doubt about whether a theory
of recovery within the scope of the policy coverage has been pleaded, the insurer must
accept defense of the claim. /d. at 180,

Based upon this rationale, in substantial certainty employer intentional tort cases,
even where the insurers have refused to indemmify the insured employer, they have
provided a defense to the action. See, e.g., Trochelman v. Cauffiel Mach. Corp., 1999-
Ohio-983; Moore v. Cardinal Packaging, Inc. (2000), 136 Ohio App.3d 101, and State

Auto Ins. Co. v. Golden (1998), 125 Ohio App.3d 674; see also, Lt. Moses Willard v.

American Siates (Feb. 6, 1995), Clermont App. No. CA-94-06-049, These cases were



directly relied upon by Appellee in the underlying proceedings; yet the insurers in those
cases clearly acknowledged that the duty to defend is always much broader than the duty
to indemnify. Gulf, on the other hand, is attempting to completely disregard that duty
altogether.

In the present case, the Gulf policy excludes coverage for bodily injury
intentionally caused or aggravated by [United Foundries], or bodily injury resulting from
an act which is determined fo have been committed by [United Foundries] with the
belief that an injury is substantially certain to occur. There is no allegation that United
Foundries intentionally caused or aggravated an injury to David Ward. Further, it has not
vet been determined that there has been an act committed by United Foundries which
United Foundries was substantially certain would result in injury to David Ward.
Therefore, based on the language chosen by Gulf and included in the insurance contract,
Gulf must defend United Foundries against the substantial certainty employer intentional
tort claim asserted by David Ward.

PROPOSITION OF LAW: An insurance policy or endorsement which contains

an exclusion for bodily injury intentionally caused or aggravated by the insured,

or bodily injury resulting from an act which is determined to have been
committed by the insured with the belief that an injury is substantially certain to

occur, requires that the insurer provide a defense to the insured employer for a
substantially certain employer intentional tort claim.

Appellee has argued that the exclusion set forth in the employer’s liability/stop
gap coverage form precludes coverage in this case. However, if that were the case, the
coverage form would be completely illusory. Generally, courts disfavor contract

interpretations which render contracts illusory or unenforceable. Talbert v. Continental



Cas. Co., 2004-Ohio-2608. There would certainly not be coverage in this case
substantial enough to warrant the $5,000 premium paid by United Foundries.

A similar exclusion was at issue in GNFH, Inc. v. West Am. Ins. Co., 2007-Ohio-
2722. Of three policies issued to the corporate employer, two had stop gap endorsements
which modified the general liability coverage forms. The Court noted that the only
purpose of the stop gap coverage was to provide coverage for substantial certainty
employer intentional torts. “That purpose is defeated if the provisions are interpreted to
exclude coverage for both ‘direct intent’ and ‘substantial certainty’ intentional torts.
Because there would be nothing left to cover, we are unable to ascertain any logical
reason for adding the endorsement to the policy.” Therefore, the Court held that the
insurer was mistaken in rejecting the duty to defend the underlying claim.

The holding in GNFH, supra, is similar to and based in part upon the holding of
this Court in Harasyn v. Normandy Metals, Inc. (1990), 49 Ohio St.3d 173. In Harasyn,
this Court noted that if an insurer wishes to exclude coverage for “substantial certainty”
employer intentional torts, public policy allows it to do so, but the policy exclusionary
language must be explicit and unambiguous to that effect. In addition, this Court noted
that if the coverage was denied, the insured would be left with essentially no coverage in
return for the premiums paid for the stop gap endorsement. This Court specifically
rejected the claim that coverage for “dual capacity” torts made the endorsement valid, as
those claims were covered under the main commercial general liability portion of the
policy.

The present case is also similar to Talbert v. Continental Cas. Co., 2004-Ohio-

2608. In Talbert, the employer purchased an insurance policy with Continental to cover

10



bodily injury claims that were not otherwise covered by workers’ compensation.
However, when the employer was sued for an employer intentional tort, the insurer
denied coverage. The Court noted that, if the insurer’s interpretation were correct, the
employer would have purchased nothing when it paid for this policy, and that the policy
would be rendered illusory.

Likewise, in the present case, the only intended purpose of purchasing the stop
gap coverage was to obtain coverage for substantial certainty employer intentional torts,
which had been the subject of prior lawsuits and coverage actions. That sole purpose
would be completely defeated if the Gulf endorsement is interpreted in a manner which
would exclude coverage for those actions. If Gulf’s interpretation of the policy is correct,
then the entire separate endorsement is illusory and meaningiess.

Unlike some of the cases where courts have found that stop gap endorsements are
not illusory even if substantial certainty torts are excluded, the Gulf policy does not
provide any separate or additional coverage through its stop gap form. There is no
separate provision of express coverage in the endorsement; rather, the form merely adds
additional or new exclusions with respect to bodily injury included within the
“employer’s liability hazard” set out in the commercial general liability form, Therefore,
in exchange for the receipt of $5,000, rather than expanding the liability coverage, Gulf
actually prevented any coverage with respect to employees injured in the course and
scope of employment.

Moreover, even in the cases where there was deemed no duty to indemnify the
employer, the insurers did voluntarily assume the defense of the underlying tort case.

See, e.g., Trochelman v. Cauffiel Mach. Corp., 1999-Ohio-983. In the case at bar, United

11



Foundries has received no such benefit. Furthermore, the Court in Lakota v. Westfield
Ins. Co. (1998), 132 Ohio App.3d 138 noted that “it should not be a surprise that the
benefit might be modest in light of the fact that the total annual cost of the coverage was
only $250.” United Foundries, on the other hand, paid $5,000 for the stop gap
endorsement. In the cases relied upon by Appellee, the provision of a defense,
coupled with a very low premium for the coverage, is what kept the policy from
being considered illusory. In contrast, Appellant in this case paid a huge premium, but
received no defense. Therefore, the alleged “coverage” here is illusory.

Appellant anticipates that Appellee will rely on Penn Traffic Co. v. AIU Ins. Co.,
99 Ohio St.3d 227, 2003-Chio-3373. However, Penn Traffic is obviously distinguishable
from the present case. First, the parties in Penn Traffic agreed that the underlying injury
was caused by a “substantial certainty” employer intentional tort. Here, however, that is
a disputed question. Second, the parties in Penn Traffic did not allege that the employer
liability endorsement was illusory or failed to provide the coverage which was purchased.
Obviously, Appellant herein is making the argument of illusory or failed coverage.
Further, the opinion in Penn Traffic does not indicate whether a separate premiom was
charged and paid for that coverage form. In the case at bar, a huge separate premium was
paid for the employer liability/stop gap coverage form. Therefore, while this Court in
Penn Traffic held that it was not generally against public policy for an insurer to exclude
coverage for both direct intent and substantial certainty employer intentional torts, this
Court did not hold that all stop gap coverage forms which contain exclusions necessarily

prevent coverage for employer intentional torts. Rather, the holding in Penn Traffic was

12



based speciﬂcally on the exact language used in that particular coverage form, which is
not present in the case at bar.

Based on the facts set forth in the present case, the policy issued by Gulf would be
illusory and meaningless if it do not provide, at the very least, a defense to the employer

intentional tort claim asserted by David Ward against United Foundries.

13



CONCLUSION

In the present case, Appellee Gulf is trying to re-write the insurance contract in
order to preclude a defense for the employer intentional tort case filed against Appellant
United Foundries. As the policy written by and provided by Gulf contains an exclusion
only for acts which have already been determined to qualify as substantial certainty
employer intentional torts, the stop gap endorsement only limits indemnity for such acts;
it does not allow Gulf to ignore its duty to provide a defense to its insured for these
claims.

Accordingly, Appellant United Foundries, Inc. respectfully requests this Court to
reverse the judgment of the Fifth District Court of Appeals on the discretionary appeal, to
affirm the judgment of the Third District Court of Appeals in Cooper Tire on the certified
question for review, and to hold that Appellee Gulf Underwriters Insurance Company
owes a defense to Appellant United Foundries for the employer intentional tort claims

filed by David and Mary Ward.

Respectfully submitted,

rallg \@i Pehm (#0 1 0221)
Kristen E. Campbell (#0066452)
Pelini, Campbell, Williams

& Traub LLC
Bretton Commons — Suite 400
8040 Cleveland Avenue NW

North Canton, OH 44720
Telephone: (330) 305-6400
Facsimile (330) 305-0042
E-Mail: cgp@pelini-law.com
E-Mail: kec@pelini-law.com
Counsel for Appellant,
United Foundries, Inc.
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Hoffman, F.J.

{9113 Appellant Gulf Underwriter's Insurance Company appeals the Juiy 6, 2008
Judgment Entry of the Stark County Court of Cemmon Pleas, denying its motion for
summary judgment and granting Appelies United Foundries, Inc.'s motion Jor summary
judgment on the issue of auty to defend.

STATEMENT OF THE FACTS AND THE CASE

[92) On or aboui Jume €, 2003, David Ward, an employse of United,

Foundries, Inc. (“United”) suffered a workplace injury.

© 492 On June 7, 2004, Werd filed an intentional tort suft against Uniied alleging: ]
he was injured by a melting furnace that was a dangerous condition, and that-Unitad -
had ac{UaI knowledge of that dangerous condition. According 10 Ward, United also-
SUbJQC’Ef-‘d him to this dangerous condlilon “dﬂsplta knowiedge that he and others
Simliarly situatad were substantially cmrtam to be |nJurﬂd in tne nrocess of performing his
job dutiss." in summarizing this claim for rmhﬂ Ward allegsd he was injured "as a direct
and proximats resuit of the intsn'{ional and wrongful misconduct' of United. Ward also
sought punifive damages. Specificéily} Ward allaged the conduct by United was "willful,
Wan{on, imentional and/or with actual malice and the Plaintifi is gntitled to punitive
damages.” The compiaint also contained-a dérivative claim by Mary Ward, who alieged
shé "has suffered the loss of the care, companionship, consortium, sefvices and society
of her husband.”

{914} At the time of this occurrence, Gulf Underwriters Insurance Gompany

("Gulf") insured United unger a policy that was effective from July 1, 2002, to July 1,

A-T
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2003, Commeraial general liability coverage was included in the Guif Palicy. In pertinant
part, the "Commercial General Liability Coverage Part" states as follows:
195} “Various provisions in this policy restrict coverage. Read the entire policy
carefully to determine rights, duties and what is and is not covered.
[4151 “SECTION | - COVERAGES
{ﬁ]?r} “COVERAGE A BODILY INJURY AND PROPERTY DAMAGE.
LIABILITY .

{81 “1.  Insuring Agreement

199} "a. - We will pay those sums that the insurad becomes isgally obiig'éted

0 pay as d'amages because of 'bodily injury’ or ‘property damage’ to-which this’
insurance applies. We will have the right-and duty to defend the insured against any”
syt seeking those damages. However, we wilt have no duty to defend the insured
against any 'suit’ sesking damages for ‘bodily injury’ or ‘property damage’ to which this
insurance does not apply.

1910} "No other obligation or liability to pay sums or perform acts or services is
covered,

#1443 "b. This insurance applies to "bodily injury’ and 'property damage’ only if.

{91123 (1) The ‘bedily injury’ or ‘property damage' is caused by an ‘otourrence’
that takes place in the "Co_verage ierritory”; and

{513} “(2) The 'bodily injury’ or ‘property damage' occurs during ths policy

period.

A-8
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{14} “c. Damages because of 'bodily injury’ inciude damages claimed by any
person or organization for care, loss of services or death resutting at any time from the
'bodily injury.’

915} 2. Exclusions

{946} "This insurance does not apply 10:

117} “a.Expected or intended Injury

{9183 * 'Bodily -injury’ or ‘property damage' sxpected or intended from the
standpoint of the insurad . . .

ey
£920} “e, Empioyer's-Liability -
RAA A 'Bodiiy.iﬁj.ury’ o
- 19122} "An ‘smployee’ of the insured arising out of and in the course of

1923} “(a) Employment-by the insured; or

{‘1’;24}- “(b) Performing duties related to the conduct of the insured's insurers; or

1925} “(2) The spouse, child, parent, brother, or sister of that "employse” as a
consequence of Paragraph (1) above.

{926} "This exciusion applies:

19273 “(1) Whether the insured may be liable as an employer dr in any other
capacity’; and

{28} "(2) To any obligation to share damages with or repay someons else who

must pay damages because of iniury.?

" Thig provision is referred to as a "dual capacity” exclusion within the insurance
industry.

A-9
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{ﬂzg} % * +
{730} “ SECTION V — DEFINITIONS

{9231} “3. ‘Bodily injury’ means bodily injury, sickness or disease sustained by a
person, including death. resulting from any of these at any time.

{fa2)

1933} "3, :Occurrence’ means an accident, including continucus or repeatad
exposure.to substantially the same general harmful conditions.”

{234} United also purchased employers fiability coverage from Guii via an
- Employars:Liability Stop - Gap Endorsement,which states, in periinent-part. . |

{925} "EMPLOYER'S LIABILITY COVERAGE

{936} “THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT -0 7 7

CAREFULLY:

937} “This endorsement modifies insurance provided under the following:

{38} “COMMERGCIAL GENERAL LIABILITY COVERAGE PART

{9291 "A. SCHEDULE

{5403 "1. Designated State(s). OHIO

ety

{5142} "B. PROVISIONS

943} "The fallowing provisions apply 1o SECTION | - COVERAGE A. - with
respact to 'bodily injury' included within the ‘'employer's fiability hazard.”

1m44y 1. The exclusions in paragraph 2 of SECTION | - COVERAGE A. - are

replacad by the following:

® This provision is referred to as a "third party over-suit” exclusion within the insurance
Industry.
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{9145} "This insurance does not apply to;

{48}

{547} "e. 'Bodily injury’ intentionally caused or aggravated by vou, or ‘bodily injury’
resuliing from an act which is determined to have been committed by you with the belief
that an injury is substantially certain to oceur,

1948) "

1949} 3. The following additional definition-applies:

950} " 'Employer's liability hazard’ inciudes:

5951} “a. ‘Bodlly injury’ sustainet by-one -of your employzes T -such "badily

injury" arisgs out of and In the course.of such employse's employment by-veu which is

necessary or incidental o your work”in “a state designated in -theSchedule om

endorsement CG T3 13 10 89, and

19521 “b. Consaquential 'bodily injury' to & spouse, child, parent, brother or sister
of the injured employae provided that such ‘bodily injury” is the direct consaquence of
'‘podily injury’ includad within a. above,

{953} " 'Bodily injury’ under a. and b. above is included whether or not: .

{754} . The insured may be liable as an empioyer or in any other capacity; and

1955} "ii. It involves an abligation 1o share damages with or repay someone else
who must pay damages because of the injury.”

1956} The Gulf Policy was also endorsed with a Punitive Damages Exclusion,

which provides:
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1957} “In consideration of the premium charged, and notwithstanding anything
contained in this policy to the contrary, it is agreed that this policy does not apply to
fiability for punitive or exemplary damages, in whatever form assessed.”

{958} On or about Juns 11, 2004, United forwarded a copy of the 2004
complaint filed by the Wards to Gulf. Gulf responded on June 26; 2004, and aenied
defense and indemnity coverage.

. {939} The Wards' complaint was dismissed without prejudice on . or about .
Fsbruary 27, 2008, but was re-filed on April 24, 2006. The new complaint was identical
4o <the previous complaint. Gonsaquently, Gulf ma-intained-its denial.of dafanse and

indamnity coverage.

{780} On ‘or about June 1, 2007; United filed the instant lawsuit™against. -

Appeliant Gulf, seeking 2 daciaration Gulf was obligated to provide a defsnse.and
indemnity coverage..

191813 On November 28, 2007, the trial court consoiidatad the defense/coverage
declaration action with the underlying intentional tort complaint for pretrial discovery.
Subsequantly the irial court issued an order on June 24, 2008, instructing the pariies 1o
fiie dispositive motions solely on the issue of wheather Guli had a duty 10 defend United.

19623 On July 3, 2008, United filed a motion for summary judgment alleging a
duty to defend existed under the Emplovers Stop Gap Endorsement.

983} On July 17, 2008, Gulf filed a cross-motion Tor summary judgment alleging

there was no possibility of coverage and thus it had no duty 1o defend.
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{64} On or about January 5, 2008, the trial court issued an order finding there

were no genuine issues of material fact on the duty (© defend, and granted summary

judgment for United.

19165} 1t is from this decision Gulf now -appeals, assigning the following errors for

Creview.

ASSIGNNMENTS OF ERROR

986 1. THE TRIAL COURT ERRED IN DENYING SUMMARY JUDGMENT -

rO‘: APPELLANT GUL[ ON Hf: DUIV ,O De r—“ND WHEN" l*ﬂw UNDISQUW—D S

"—\/?D:NCE ESTABLiS‘-lL_D NO DOUS!BILE | Y OF (JO\/‘:F“\,Q\Gw

f‘ﬂn?} "I. THE |R|f—\i COUF’\— :RRFD H\z GRANHNG SUMMARY JUD(‘M‘:NI
| rOR APD LEE UNIT:D Ol\ THE DU Y JO DEF:ND WHEN IT CONPLUDPD THAT
VTHE EE.\'/TPLOYERS LIABILITY STOP GAP t:NDORS:MtN% WAS ILLUSORY.

L, I |

{‘ﬂBS} We shall zddress Gulf;s aséignments of arror iogethsr as they are.
interralated.

{‘1]69}- Summary judgment procéedlngs present the appellate court with the
unigue dppor‘tunity of reviéwing the evidence in the same manner as the trial court.
Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. Civ.R. 56(C) provides,
in pertinent part:

1970} "Summary Judgment éhall be rendersd forthwith if the pisadings,
depositions, answers o interrogatories, written admissions, affidavits, transcripts of
evidence in the pending case, amd written stipulations of fact, if any, timely filed in the

aciion show that there is no genuine issue as lo any material fact and thal the moving

A-13
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party is entitled to.judgment as a matter of law. =+ A symmary judgment shiall not be
rendered unless it appears from such evidence of stipulation and only therefrom, that
reasonable minds can come to but one conciusion and that conciusion is adverse 1o the
party against whom the motion for summary judgmeant s mads, such party being
enfitied to have the evidencs or stipulation construed most strongly in his favor.”

1971} Pursuant to the above rule, & trial court may nat enter & ‘summary
_Judgmﬂnt f it appears. & material ,act lS qenumeiy dspurﬂd The party moving for
summary ;uagmﬂnt bcars ‘chﬂ miuai burden of nformlng the trial court of ihe basis forits.
| r;ouon and ldemlrylng those pomom of ‘mﬂ record thcu demo%tratﬂ the sbsance of a -
gmnume ;ssue of material fact. The movmg pdrty may not make a cor:c!usary assertion
: that the non- movzng party has no Dvmenca to provm its case. The movmg party must -
apecmcal%y pomt to some evidence wh;r*h dmmcns‘crata:, ’mm non- rﬁovmg party cannot
| support its claim. If fhe moving pany SEEHII;:TI"S tnis requiremant, the burden shifts 10 the
non-moving party to set forth specific facis ‘demonstrating there is 2 ganuihe issue of -
matsrial fact for trial. Vahila v. Hall, 77 Ohio St.3d 421, 429, 1987-0Ohio-258, citing

Dreshar v. Burt 75 Chio St Sd 780 '1090 Ohlo 107,
{T?E} ftis basnd Upon th's standard that we review Gulfs acagnmems of arror.
1973} As set forth above, the underlying complaint filed by the Wards against
United alleges David Ward was injured as a result of a dangerous condition of which
United had knowledge, and United subjected him o this cangsrous condition despite
knowledge it was substantially certain he would be injured in the process of performing

his job duties.
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19174} United filed the within action to determine whether Gulf owed a duty to
defend, indemnify, or otherwise provide coverage 10 United for any and all allegations
stemming from the underlying intentional tort lawsuit, Gulf maintains it had no duty to
defend in this matter and the stop-gap coverage provided 1o United was not.illusory,

975} When a complaint alieges a claim. that could potentially be coverad by an
insurance policy, the duty to defend arises. Cincinnati Ins. Co.v. CPS Hoidings, Inc.
(2007}, 145 Onio St..Sd 306, 875 IN,E..-Z(:J 31, "[V\_/han} the complaint brings the action
within the coverage of thelipJoliCy, thé insurer is reguirad to make the deiense,
:tegard~iessrof ‘the:ultimataoutcomfaof_the ac_tion _or:itsiiab_ﬂi’ty'io thednsured.” /d. Even -
- whanthe action 'is.noi'ciearly within .the policy coverage, but the allegations .could
' arguab!y-:of‘potential}y staie-a claim within the policy coverage, the insurar still-has 2
- responsibility to defend the entire aqtion. ‘Sanderson v. Ohio Edison-Co.-{1894), €9 Ohio
St.3d 582, 586, 635 N.E.2d -'1l9: Willoughby +ills v.-Cincinnati ins. Co. (1984}, g Ohio
St.3d 177,489 N.E2d B35,

{9776} However, an insured is not obligated 1o dafend a claim “clearly and
indisputably outside the contracted poiicAy coverage.” Cincinnati Ins. Co. v. CFS
Holdings, Inc., supra. "Only if there is no possibility of coverage under the policy based
on the allegations in the compiaint will the insurer not have a duty to defend the action.”
Erie Ins. Exch. v. Colony Dev. Corp. (1998), 136 Ohio App.3d 406, 413, 736 N.E.2d
841.

[M77} An insurer's duty o defend is broadsr than the duty to indamnify. Ohie
Govt. Risk Mgt. Plan v. Harrison, 115 Ohio S1.3¢ 241, 874 N.E.2d 1155, 2007-Chic-

4848, § 19, The duly of the insurance company {o defend is separate from the duty of
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~the insurance company to indemnify. Willoughby Hills, supra. Onoce a duty 1o defenc is
racognized, “speculation about the insurer's ultimate obligation to indemnify ls
premature until facts excluding coverage are revealed during the defense of the
fitigation and the insurer timely reserves its rights to deny coverage." Erfe Ins. Exch.
‘Supra at 473,

978} In its motion for summary judgment, United maintaing, "liin obtaining the
-Gulf policy, it was United Foundries’ express intent o procure insurance. which wouid
proVidé a dafense and indemnity for claims of substantial certainty amployer intentional

“torts.” (Unitad’s Motion for Summary Judgment; ‘Affidavit of Ronald Martin), - United

. further statad it believed tha §5,000 premium it naid for "Stop-Gap”, coverage providsd

“defense and indemnity covarage for substantial ceriainty emplover intentionat torts: Id:

(979} Gulf argues the language in the "Stop Gap” sndorsement excludes
substantial certainty employer intentional torts which “have been determined to have
bean committad by [Unitad]".

9180} United arguss such coverage was the sole purpose of purchasing the
endorsement and, without such coverage, the andorsement is usaless. Without i, -
United asserts it paid a significant premium for nothing.

{981} Guif maintains wnile the Stop Gap endorsement does not provide
coverage for substantial certainty imtentional torts, it s not illusory because it does
provide coverags for dual capacity suits, third party over-suits, conseguential bodily
injury and unknown empicyer liability hazards, We agree,

{982} Because the claim as alleged in the Wards’ complaint would not bring the

sction within the coverage of the poiicy, we find Gulf is not requiraed 1o defend nor

A-10
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indemnify United under the terms of the policy. The complaint clearly alleges an

intentional tort claim against the employer. Such claim is clearly excluded from

covarage under the Commercial General Liabiiity Policy s modified by the Employers
Liability Stop Gap Endorsement o exclude coverage for:  "Bodily injury’ intantionally

caused-or agaravatad by you, or ‘bodily injury’ resulting from an actwhich is determinad

to have been commitied by you with the beliei that an injury is substantially certain to
‘occur” If a contract's terms are clear-and unambiguous, no issue of fact remains and

the contract must be intsrpreted as a matter of law, Inland Refuse Transfer Co. v.

- Browning Ferris Indus; of Ohiv, ‘Inc. (1984),715-0hio St:3d, 321,322 Becauss -we lind

“the sxciusion is unambiguous, United’s purposs or understanding it was acquiring
. goveragefor such a claim under-the-Stop. Gap Endorsemant s irelevant.’
9183y United argues because ths -plaintiff-employse’s - claim has yet 1o be.
dstermined to have bean commitied,” it s sntitled 1o a defense even if coverage is later
detarmined to be unavailable. We find this argument unpersuasive. 1i the allegations in
Wards' complaint are ultimatsly datermined fo be frus, coverage is specifically
excluded. Applying the “scope of the allagations” tast, we find the claim staied-in the
complaint is neither potentially nor arguably covered under the terms of the policy. As
such, we conclude Gulf has no duty 1o defend nor indemnify.

19184} In his dissent, Judge Wise finds coverage exists based upon the definition
of “employer's liablity hazard.” Judge Wise interprets such definitional language as

~roviding coverage fo empioyees for iniuries arising out of their amployment not
P Y

5 The insured's purpose and undarstanding may well pe relevanl in a claim by the
insured against the issuing insurance ageni/agency.
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otherwise covered by workers' compensation.! Thus, he concludes the only thing the
Stop Gap Endorsement could provide coverage for is substantiaivceﬁéinty intentional
ors®  As such, Judge Wise, as did the trial court, concludes the Stop Gap
Endorsemernt is illusory. We respectfully disagree.

- J985} Gulf asserts the Stop-Gap endorsement ‘providss additional coverage for
“dual capacity torts” and “third party over-suits” which are specifically excluded Lnder
the. General Commercial Liability Policy. While acknowledging Guif's assertion, -United

repiies, because its only intanded purpose for purchasing the Stop-Gap Endorsament

. ivas o cover substantial certainty: smploysr imientiondl torts, theendorsement.s . .

- illusory.®. While United's “understanding” was the -endorsement would ‘provide.dsefense:
and indemnity coverage or - substantial - certainty -employsr intantional - torts, su‘ch
“understanding goss to the extent of the additional coverage purchased. rather than
whather additional coverage exists. Although the expanded coverags is not necessarily
‘what United thought it would be, we do not find it 1o be iliusory.

- I988} Gulf's two assignments of error are sustained.

‘i noted by Judge Wise, empioyee claims against an employer for negligence are
harred under Chio's Workers' Compensation Laws.

“Wise, J., dissent §94.

° appellee’s Brief at p.6,

" Appellee’s Brief at p.1.
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{187} The judgment of the Stark County Court of Common Dicas is reversed

and the matter remanded to that court for further proceedings in accordance with this

Opinion and the law.

" By: Hoffman, P.J.
Farmer, J. concurs,

Wise, J. dissents
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Wise, J., dissenting

1588} | respectfully dissent from the majority opinion

1989} In the instant case, Appealiee argues that coverage for substantial certainty
inteniional torts was the sole purpose of purchasing the endorsemeﬂ‘; and that without
‘such coverage, the endorsement is useless and further, that it paid a significant
nramium for nothing.

1990} Appeliant Gulf argues that whiie the Stop Gap endorsement do_eg not
provade covarage for substamlal cmrtamtv mtmntlona] torts, 1; is not Hlusory becauss it
does provide coverage for dua! capacuy suits, thnd‘p:xr”ty overs ;uzt_,,.cons.eq.uent}al_ .
| bodny jury and unknown employer nanmty hazards. |

{"1‘,9’1} Pursuant to the rmployﬂ; 5 sabnﬁy COVﬁragﬁ/Stop ap -endorsement;
such coverage inciuded:

1982} “Bodiy njury’ sustaihad '.by one of‘gfour smployess if such "bodily injury”
arisaz out of and in the course of such smployse's employment by you which 1s
necessary or incidental to your work in a state designated in the Schedule on
endorsemant ©G T3 13 10 89, ana

1923} "b. =

{994} This writer reads this to mean that this endorsement providad coverages for
injuries to employees of Appellze United Foundries arising out of their employmant with
Appelies that is nol covered by the workers' compensation system. In Ohio, the only
injuries that would not be covared by workers' compensation are intentional torts and,

as the only type of intentional tort that ong can insure against without violating Ohio
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public policy is substantial-certainty intentional torts, the only thing the stop-gap
endorsement could provide coverage for is substantial-certainty intentional torts.

a5} While Appeliant Gulf argues that other claims such as "dual capacity iors”
~and “hird party over-suits” would be covered under this Endorsement, this writer's
undsrs’tandmg of “dual capacity torts™and *third-party ovarssuits” is suich that a foundry
would have no use for this type of coverage as it doss not produce an-end product
which would subject it to liabiiity for those types of claims.

{996} Basec on the language as contained in the -andorsement, | would find that
- to give gffzct to the exciusion'iWouiﬁ feﬁdér’*ifs"pbiicyiilli}soryf S
{9973 When interpreting an insurance contract, the main goal of thz court is 10 -

achieve - ‘reasonable construction [af the contract]-in conformity-with the:intantion-of -

the parties as gathersed from the ordinary and commonly undarstood meaning of the

“language smployed.' " King v Nationwide Ins. Co. (1988), 35 Onic 8t.3d 208, 211, 519
N.E.2d 1380, quoting Dealers Dairy Products Co. v. Royal Ins. Ca. (1880}, 170 Ohio St.
336, 184 N.E.2d 745. I a comtract's t=rms are clear and unambiguous, no issue of fact
remaine and the contract must be interpreted as a matter of law. Inland Refuse Transfer
Co. v. Browning-Femis industrizs of Ohio, Inc. (1984), 15 Ohio 5t.3d 321, 322, 474
N E.2d 271, However, when an ambiguity exists, the contract's ambiguous terms must
be strictly construed against the insurer and libsrally in favor of the policyhoider. King,
supra, 35 Ohio 5t.3d at 211, 518 N.E.2d 1380.

{998} When "construing an agreemen, the court should prefer a maaning which
gives it vitality rather than a meaning which renders s performance illegal or

impossible.” Kebs v. Nutro Machinary Corp. (1985), 30 Ohio App.3d 175, 30 OBR 316,

A-21
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507 N.E.2d 369. Generally, “courts disfavor contract interpretations which - render
contracts filusory or unenforceable.” Harasyn v. Nom';andy Metais, inc. (July 28, 1888),
Cuyahoga App. Ne. 53212, 1988 WL 86968, quoting Ligui*Lawn Corp. v. The
Andersons (Apr. 10, 1886}, Cuyahoga App. No. 56240, 1986 WL 4394,

(M9} | am not inclinad to give the insurance policy a reading that would render it

usaless, Appelles paid a significant premium for this policy, and we fail to ses what it
naid for i it was not covaragé for substantial-certainiy intentional to'ts

19160} Accordingly, | would find the trial court did not efr in nnding there is no

“United Fouridries was.entitied to judgment .

fﬁ\ JOL—INW Wl

génuine: sue of material fac i -and ﬁ\Dpﬂi!f—*D

" as & matter of law.
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Notice of Certified Conflict

Appellant United Foundries, Inc. hereby brings the appeal within based on a certified
conflict issued by the 5th District Court of Appeals. According to the judgment entry certifying
the conflict, the 5™ District Court of Appeals’ opinion in Ward v. United Foundries v. Gu{f
Underwriters Insurance Company, 5th App. No, 2009 CA 00019, is in conflict with the 3%
District Court of Appeals’ decision in Cooper Tire and Rubber Company v. Travelers Casualty
and Surety Company, 3d App. No. 5-06-40, .2007-51110-19(}5. The Court of Appeals has issued

the following certified question:

L WHETHER AN EXCLUSION IN A COMMERCIAL GENERAL
LIABILITY  INSURANCE  POLICY  AND/OR STOP/GAP
ENDORSEMENT FORM, STATING THE INSURANCE DOES NOT
APPLY TO “BODILY "INJURY INTENTIONALLY CAUSED OR
AGGRAVATED BY YOU, . OR BODILY INJURY RESULTING FROM
AN ACT WHICH IS DETERMINED TO HAVE BEEN COMMITTED
BY YOU WITH THE BELIEF THAT AN INJURY IS
SUBSTANTIALLY CERTAIN TO OCCUR” REQUIRES A FINAL
DETERMINATION MADE BY EITHER A JUDGE OR A JURY
BEFORE THE DEFENSE OF A CLAIM FOR A SUBSTANTIAL
CERTAINTY EMPLOYER INTENTIONAL TORT CAN BE DENIED.

Copies of the order certifying the conflict, the 5" District Court of Appeals case, and the

3" Digtrict Court of Appeals case are attached hereto pursuant o Supreme Court Practice Rule 4,

Section 1.

Respectfully submitted,

L

Crefiff G. Pelim (#0019221)
Counsel of Record

Kzisten E. Campbell (#0066452)
Pelini, Campbell, Williams

& Traub LLC

Bretton Commons — Suile 400
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8040 Cleveland Avenue NW
North Canton, OH 44720
Telephone: (330} 305-6400
Facsimile (330) 305-0042
E-Mail: cgp@pelini-law.com
E-Mail: kec@pelini-law.com
- Counsel for Appellant,
United Foundries, Inc.

CERTIFICATE OF SERVICE
This will certify that a copy of the foregoing Notice of App°a1 was sent by regular U.S,
mail ﬂus 19h of July, 2010 t0: |

Ronaid B. Lee (#0004957)

Roetzel & Andress, LPA

222 South Main Street

Alkron, Ohio 44308

Coume] Jor Defendam‘//lppellee Guff Urzder wr iters Insurance C'ompany

Mlchael R. Cashman (#206943 (-I\Q\T})
Zelle Hofmann Voelbel & Mason LLP
500 Washington Avenue South =~
Suite 4000 '
Minneapolis, Minnesota 55415
Counsel for Defendant/Appellee Gulf
Underwriters Insurance Company

Joseph F. Nicholas, Jr. (#0038063)

Elaine Tso (#0081474)

Mazanec, Raskin, Ryder & K”HPI Co LPA
100 Franklin’s Row

34305 Solon Road

Cleveland, Ohio 44139

Counsel for Defendants United Agencies, Inc.

And Terry Dragan %ﬂ?

Kristers E. Campbell

S:A302336\Supreme Courtinot of certified conflict.doe{7/16/10:je]

]
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INTHE COURT OF APPEALS FOR.STARK COUNTY, OHIO

FIFTH APPELLATE DISTRICT

DAVID WARD, ET AL. o :
Plaintis o

ve- 1 JUDGMENT ENTRY

UNITED FOUNDRIES, INC., ETAL. &+ = L
Defendant/PlainitifiAppeliee .0 . CASENO. 2009CA001E

Vs

GULF UNDERWRITERS

e rl_lr\iSURANCE COMPANY.

Defendant/AppDHant

Thts rratter came On i for conSideratxon upon 4 monon o cemfy com‘ilc‘f Hied. by

o '.i_j_,_";'iAppe]ioe Unn:ed Domdrles inc.

. The Om@ Supremﬁ Court sat forth the requirsmants necessary to properly certify - - -

a confiictin Whitslock v. Gilbane Buﬁdr‘hgbon{pahy 1993-Ohio-223, 66 Ohio St.3d 594.
_The Court heid: | o o

: “Accommgiy we respecﬁuliy urgﬁD our sisters and brothers ln ‘che cau*ts of
"‘-'Zappmals to Certiry to us for ﬂna! determmatlen only twose cases where there is a frue and -
| "Hfactual conflict on & rule of faw, in 50 Urging, we hoid that (“I) pursuant io Section B(B)( )

-Article IV of the OhID Constitution and S. CL F’rac R I, there must be an actual conflict

" between appe]lazajudlcia! dlstrlcts on a rulo of law hefore certification of a case 1o the

Supreme Court for review and final determination is proper; and (2} when certifying a

case as in conflict with the judgment of another court of appeals, either the journai entry

o e
VL
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or opinion.of the court of appeals so certifying must clearly set forth the.rule of law upon
which the alleged conflict exists.”

Appeliee United maintains this Court's May 3, 2010 Opinion and Judgment Entry
i in conflict with the decision of the Third District_Court of Appeals in Cogper Tire and -
| retbber Company v, Trav_eféré:Q,a_--s'yalz‘y.and _,Sufez_‘y Company No. 5-06-40, 2007:0hio
05 o | |

-Upon review, this Cou{_t.ﬁﬁds atrue and actual confiict does exist, and her@by.
ceriifies the same to Suprefné Court f@r r.é\;iiew and a final determination as io the
i.fo-nox;yin-g} H R T o

Whether an exciusion-ina cémmemia! -ge'neral,.ﬁab‘iljty insurance poiic;y,arn.d/or. :

aE :»_-,sfop gap andorsemeant form, stafmg the msurancm dogs noz‘ apply t@ “boduy injury. s

mtenf;onaby caused or aggravai‘ed by you or bod ity mjury res uh‘mg from an act.which is -

- dete mmad fo have been comm:fred by you with the: behef tnaf an injury-is substantially -
) ceftain fo oceur” requires a-ﬁna/. dets-rmmafro,n made .Dy—effhe_r g judge or a jury before

the dafense of a claim for a Subsfa'nfia-/ certainty employer intentional tort can be denied.

IT 1S SO ORDERED: -

Py
| -

R S
sor a 3
Vs JUDGES

WBH:ag;6/10/10
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Stark County, Case No. 2009 CA 00019 Z

Hoffman, P.J.

111y Appeliant Gulf Underwriter's insurance Company appeals the July 6, 2009
Judgment Entry of the Stark County Court of Common Pleas, denying its motion for
summary judgment and granting Appeliee United Foundries, inc.'s motion for summary
judgmenj‘; on the issue of duty to defend. |

STATEMENT OF THE F.ACTS AND THE CASE

M2} On or about June €, 2003, David Ward, an empldye’e, of United,
Foundr;es inc. (“United") suffered a wmkplaw 1mu'y

{‘113} On June 7, 9004 \Nard nled an mtﬂmlonai tort suit agama Umtod allegmg
he was lnjured by a melting furnace e that was a dangerous condition, and that United -
'h.ad acfuaE kn:owladge of tHat dangerous condition. Acoording to Ward, .L-:;Jnit_e.d also
subje tﬂd hlm to this dangerous condmon ‘dﬂspite knowiﬂdge that nhe and others
sirhtlariy'snuated were subszam ally certain to bm mjurﬂd in the process of parrormmg nis
job duties." in summarizing this claim for raheT, Ward alleged he was injurad "as a direct
and proximate result of the zmﬂnuonal and wrongful misconduct” of United. Ward also
'éought punitive damages. Speciﬂcal&y, Ward alleged the conduct by United was "wiliful,
‘wanton intentional and/or with actual maisca and the | éaintiﬁ is entitled 1o punitive
damagas." The compiaint also contalnﬁd g derl\»atrve claim by Mary Ward, who alieged
she "has suffered the loss of the care, companionship, consortium, sewices and society

of her husband.”

41 Al the time of this ocourrence, Gulf Underwriters Insurance Company

("Gulf") insured United under a policy that was effective from July 1, 2002, to July 1,
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2003, Commercial general liability coverage was included in the Gulf Policy. In pertinent
natt, the "Commercial General Liability Coverage Part” staies as follows:

{95} “"Varlous provisions in this policy restrict coverags. Read the entire policy
carefully to determine rights, duties and what is and is not covered.

[916) “SECTION |~ COVERAGES

97y “COVERAGE A SODILY INJURY AND PROPERTY DANMAGE.

LIABILITY
{78y “1. !r:.mmg Agreement
Cogger tan  Wewill pay those stms that the insured becomes. Jegally obllgatﬂd

—‘T.ovpay 'a's'rdamages hecause of ‘podily dnjury’ or ‘proparty damage' to which ihis
insurarice -applies. We will have the right and duty 1o defend the insured against any
"suit" seeking those damages. i-iov'w:*\fer we will have no duty to- defend the insured
against any ‘suit’ sesking damages for ‘wodily injury’ or ‘property damagm to which this
insurance does not apply.

{510} "No other obligation or liability to pay sums or perform acis of sarvices is
coversd,

{911} “b. Thisinsurance appllas o bodny injury’ and ‘property damage’ only if:

{9112} "(1) The 'bodlly injury" or propnrtv damage’ is caused by an '0ccurrence’
that takes place in the "coverage tarritory"; and

{913} "(2) The ‘bodily injury’ or ‘property damage’ occurs during the policy

period.

A-31



Stark County, Case No. 2009 CA 00019 4

{9114} “c. Damages because of 'bodily injury’ include damages claimed by any
person ar organization for care, 10ss of sarvices or death resulting at any time from the
"‘bodily injury.’

f9153 "2, Exclusions

{18} “This insurance does not apply to:

{717} “a. Expectad or Intended Injury.

{q183 * 'Bodily injury’ or ‘property damage' expected or intended from the
standpoint of the insured . .. | |

LTy o -
.- 920} “s. Employer's Liabiiity. -
g2y ' Bodiy injury o, s s

22} “An ‘employae’ of the insured arising out of and in the course of!

923} “(a) Employment by the insured; o

124y "(b) Parforming duties related 1o the conduct of the insured's insurers; or

(925} “(2) The spouse, child, parent, brather, or sister of that "employse” as a
consequence of Paragraph (1) above.

{26} “This exclusion appiies:

1927} (1) Whether the insured may be fiable as an employer or in any other
capacity’; and

19128} “(2) To any cbligation to share damages with or repay somsone else who

must pay damages because of in}ury,2

" This provision is referred 1o as @ “dual capacity” exclusion within the insurance
industry.
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{ﬂ29} i % %
[9307 “ SECTION V — DEFINITIONS

(5131} “3. ‘Bodily injury’ means bodily injury, sickness or disease sustained by a

person, including death resuiting from any of these at any time.
{T{:ﬂz} "9{ & F
{933} "3, ‘Oceurrence’ msans an accident, including continuous or repeated

exposurs. fo substantially the same.general harmful conditions.”

{934} United also purchased employers liability coverage from Gulf via an

Empioyers:Liability Stop-Gap Emdorsement,;whikch states, in pertinent part... 2o oo 0

{935} "EMPLOYER'S LIABILITY COVERAGE

36} “THIS ENDORSEMENT. CHANGES THE POLICY. PLEASE READ IT -7

CAREFULLY.

{137} “This endorsement modifies insurance provided under the foliowing:

1938} “COMMERCIAL GENERAL LIABILITY COVERAGE PART

1929} "A. SCHEDULE

191401 “1. Designated State(s): OHIO

41y

{42 “B. PROVISIONS

{43} "The following provisions apply to SECTION | - COVERAGE A. - with
respact o ‘bodily injury inciuded within the ‘emplioya’s liability hazard.’

1944} "1. The exclusions in paragrapn 2 of SECTION | - COVERAGE A. - ars

replaced by the following:

? This provision is referred to as a “thirg party over-suit” exclusion within the insurance

industry.
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19145} "This insurance does not apply 1o

348} "
{947} "e. ‘Bodily injury’ intentionally causad or aggravated by you, or ‘bodily injury’

resuliing from an act which is determined to have been commitied by you with the balisf
that an injury is substantially certain to ocolr;
{qa4B)
19149} 3. The foliowing additional dafinition appliss:
{950} " ‘Employer's liability hazard’ includes.
#4511 “a. ‘Bodily injury’ sustained -by: ons “of your employaes if :such 'bodily

injury" arises out of and in the course of such emploves's employment by. you which lg

“ necessary or incidental to your work’ in ‘g state designaied. in- the:Schedule on

endorsement CG T3 13 10 89; and
{9152} "b. Consaquential 'bodily injury’ to a spouse, child, parent, broiher or sister .
of the injurad employee provided that such ‘hodily injury’ is the direct conseguence of
‘bodity injury’ inciuded within a. above,
19153} " ‘Bodily injury’ under a. and b, above is included whether or not:
154} "i. The insured may be liable as an employer or in any other capacity; and
{7553 “ii. It involves an obligation to share damages w]fh or repay someone else

n

who must pay damages because of the injury

{956} The Gulf Palicy was also endorsad with a Punitive Damages Exciusion,

which provides:
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{957} “In consideration of the premium charged, and notwithstanding anything
contained in this policy to the cantrary, it is agreed that this policy does not apply to
iiability for punitive or exemplary damages, in whatever form assessed.”

{58} .On or about June 17, 2004, United forwarded & copy of the 2004
complaint filed by the Wards to Gulf. Guli responded on June 28, 2004, anc denied
defense and indemnity coverage.

{959} The Wards', complaint was dismissed without prejudice -on .or about .

February 27, 2008, but was re-filed on April 24, 2008. The new compiaint was identical

.- 4g44he previous complaint. Consequently, Sulf maintained its deniat.of defenseand . o0

- indemnity coverage.

- 1960} On ‘or about-June; 1, 2007, United, filed the _,in'sta_n.t' ,Iaw-s-uii;_iz.;a_.gainsi':
Appellant Gulf, seek%ng a declaration Gulf was ob]igated to provide a defense and -
~ indemnity coverage.

1481} On Novernber 28, 2007, the trial court consolidated the defense/coverage
declaration action with the underiying intentional tort complaint for pretrial discovery.
Subsequently the trial court issuad an order on June 24, 2008, instructing the parties to
file dispositive motions solely on the issue of whather Guif had & duty to defend United.

{§62} On July 3, 2008, United filed a motion for summary judgment alleging &
duty to defend existed under the Employers Stop Gap Endorsement,

19163} On July 17, 2008, Guif filed a cross-motion for summary judgment allaging

there was no possibility of coverags and thus it had no duty to defend.
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{64} On or about January 5, 2009, the trial court issued an order finding there

were no genuine issues of matarial fact on the duty to defend, and granted summary

judgment for United,

{765} It is from this decision Gulf now appeals, assigning the following errors for

review,

ASSIGNMENTS OF ERROR

g8y L THE TRIAL COURT ERREDWN DENYING SUMMARY JUDGMENT
| FOR APPELLANT GULF ON THE DUTY no DEFEND WHEN THE UNDISPUTED - -
: '“"waﬂr\zc_ ESTABLISH:D O POSSIBILITY OF COVERAGE. : r
"TIDT} Il THE T RIAL GOURT :Rr-ah_o IN GRANTING SUMMARY: JUDGMENT

rD APF’ LEE UNI rED ON iL-lr- DUTY TO DETEND WL‘iI:N II CONCLUD:D ir-i/—\T -

THE :MPLOYL_J S iAB!l Ty STOP GAP _NDORSL_M Ni WAS ILLUSORY .
[, 1
{ﬂﬁa} We shall éddress Gu]f;s aésignments of e‘rror together as they are.
intarrelated. |
{ﬂaé} Summary judgmént proce dlngs present the appellate court with the
unique dpportunify of reviswing the evidence in the same manner &s the trial courtl.
Sm;"ddy v. The Wedding Party, inc. (1987}, 30 Ohio 5t.3d 35, 36. Civ.R. 56(C) provides,
in_ pertinent part:
| 1970} "Summary judgment shall be randersd forthwith if the pleadings,
depesitions, answers 10 interrogatories, writien admissions, affidavits, transcripts of
avidence in the pending case, and written stipulations of fact, if any, timely filed in the

action. show that there is no genuine issue as to any material fact and that the moving
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party is entitied 1o judgment as a matter of law. * * * A summary judgment shall not be
rendered unless it appearé fom such evidence or stipulation and only therafrom, that
reasonable minds can come to but one conclusion and that conclusion is adverse to the
party against whom the motion for summary judgment is made, such party being
entitied to have the evidence or stipulation construed most strongly in his favor.”

{71} Pursuant to e ahove rule, a trial court may not antsr a ‘summary
_Judgment if it aopcars a matr—\rzal fact is gﬂnum iy a'sputad The party movmg for
| summary Judgmam bears thm [mtlai burden OT mformmg the trial Pourt of the basis for its
V-motm and lden‘mymg tnose pomom or thﬂ rmcord tneu dﬂmonst. ate: tnﬂ éDs-ﬂnr‘e of.a -
gnnumo issue of material facL n : Ovmg p:ﬁy may not make a ”anlusory asssriion
that Lhé non- movmg party has- no evsdance ’io provm is. case. The moving pagly’ must

p nicai]y point to some evidence wmcn dmmomtratma tho non- movmg party cannot

.'support itz claim. If the moving paﬁy satisfies thzs raquirement, ’cnﬂ burdan shifts to the
non-moving party o sst forth spacific facts demonstrating thare is @ genuine issue of
rﬁateriél fact for trial.  Vahifa v. Ha//, 7;(7 Ohio St.2d 421, 429, 1997-Chio-239, ciiing
Dresner v, Burt, 75 Ohio St Sd 280, 1696- Ohlo 107.

‘1'[79} Itis baS“d upon tms standard that we review Guh s avssgnments of error.

f‘ﬂTB} As set forth above, ’thm underiymg comp.amt fiiad by the Wards against
United alleges David Ward was injured as 2 result of a dangerous condition of which
United had knowledge, and United subjected him fo this dangerous condilion deaspite

knowlzdge it was substantially certain he would be injured in the process of performing

his job duties.
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{74} United filed the within action to determine whether Gulf owed a duty to
dafend, indemnify, or otherwise provide coverage io Unitad for any and alf allegations
stamming from the undetlying intentional tort lawstit, Guif maintains it had no duty to
defend in this matter and the stop-gap coverage provided to United was not illusory.

19775y When a complaint alleges a.claim-that could potentially be covered by an
insurance policy, the duty 10 defand arises, Cincinnati Ins. Co. v. CPS Holdings, Inc.
(2007),- 145 Ohio ‘St.?)d 306; .875 N.E.z2d 21, "When] the complaint brings the action -

- within the coverage of the-boliéy, the_ iﬁsurer iz required to make the defense,

';"ré'gardrless:of the ulimats’ éﬁtsome -‘of":theé:cﬂan or V'h':s Tiabiiity 1o- the-dnsu rad.” dd.-Bven o
~when the. action Is not'cie-ariy"with'm the policy coverage, but the allegations..could - .
'f".-arg-u'ab?y'éf' potentially sta’-za_ a: claim. w.ithin the policy coverage, the insurer siilihas 2
- “responsibiiity to defend 'thé ent'}r-e -actiory :Sanderson v..Ohio Edison-Co. (—1994,), 69 Ohio
gtad 582, 586, 635 N.E.2d 19, Wiﬂoughbya’&ﬁﬁs v, Cincinnati Ins. Co. (1984), 9 Ohio
©.81.3d 177, 459 N.E.2d 555,

{978} However, an insured is not obligated to defend a claim ‘clearly and
indisputably outside the contractad polic'y coverage.” Cincinnati ins. Co. v. CPS -
Holdings, Inc., suUpra. "Orﬂy i there is no possibility of coverage under the policy based
on the allegations in the complaint will the insurer not have a duty to defend the action.”
Eris Ins. Exch. v. Colony Dev. Corp. (1999), 136 Ohio App.3d 405, 413, 736 N.E.2d
941,

[§77} An insurer's duty 10 defend is broader than the duty to indemnify. Ohio
Govi. Risk Mgt. Plan v. Harrison, 115 Ohio St.3d 241, 874 N.E.2d 1155, 2007-Chio-

4048 & 19 The duty of the insurance COmpary o defend is separate from the duty of
3
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*the insurance company to indemnify. Willoughby Hills, supra. Once a duty to defend is
recognized, "spscuiaion about the insurer's ultimate obligation to indemnify s
premature until facts excluding coverage are revealeﬁ during the defense of the
litigation and the insurer timely reserves its rights to deny coverage.” Erie Ins. Exch.

Supra at 413,

"-{ﬂ78} in its motion for summary judgment, United maintains; “Tijn -obtaining the

- Gulf palicy, 4t was United Foundriesf -axpress intent to procure insurance which.- would

rovide a defsnse and indemnity for claims of substantial certainty employer intentional
D : , .

Earts (United's “Motion for Simman Judgment Affidavit of Ronaid Martin), - ~United - =

“further stated it befleved the 5,000 premium . it paid for "Stop-Gap” coveragé providad
- Hafense and indemnity covérage for substantial cartairty employer intantional tagts. id.:

.3{1’}'79} Gulf ‘argues the language in the "Stop Gap” endorsement excludes:

B!

substantial certainty employer intentional torts which *have been determined. io have
heen commitiad by [United]”,

480} United argues such coverage was the sole purpese of purchasing the
" endorsement and, without 'such coverage, the endorsement is useless. Without i,
| United asserts it paid a significant premium for nothing.

MB1} Gulf maintains while the -Stop Gap sndorsement does nol provide
coverage for substantial certainty inientional torts, it is not illusory because it does
provide coverage for dual capacity suits, third party over-suits, consequential bodily
injury and unknown empioyer fiability hazards. We agrss,

{7182} Because the claim as all.eged in the Wards’ complaint would not bring the

action within the coverage of the policy, we find Gulf is not required fo dafend nor
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indemnify United under the terms of the policy. The complaint clearly alleges an
intentional tort claim against the employer. such claim is clearly exciuded from
covarage under the Commercial General Liability Palicy as maodified by the Employers
Liability Stop Gap Endorsement 1o exclude coverage for “Bodily injury intentionally
caused or aggravated by you, or ‘bodily injury’ resulting from an actwhich is determinet
1o have besn commitied by you with-the halief that an injury is sub__stant]aliy certain to
occur” If a contract's terms are ciear and-unambiguous, no issue of fact remains. and
me contract must be interpreted as a matter of law. Injfand Refuse Transfar Co. v.
e '-‘Broﬁ/'ﬁ'ihg Carris.Indds. of Ohio,«ne.{1984%715Qnio 5tAd, 821, 322: Because wefind
“the ‘sxcision is unambiguous, U.m-i—'ted’*-s-purp@se 5r undarstanding . it was acguiring
“Boveragefor such a claim underthe Siop Gap Endorsementis irre!evan.t.?’ | Gl

1983} United arguss becauss the .plaintif-employee’s claim has .yet 1o be.
'determinad o have been committed,” it is entitied 10 a defense aven If covarage is later
datermined to be unavailable, We find this argumani unpersuasive. If the allegations in
Wards' complaint are uliimately determined- to be true, coverage iz specifically
excluded. Applving the “scope of the alisgations” test, we find the claim stated-in the
complaint i3 neither potentially nor arguably coverad under the tsrms of the policy. As
such, we conclude Gulf has no duty to dafend nor.indemnify.

19784} In his dissent, Judge Wiss finds coverage exists based upon the definition
of “employer's liability hazard.” Judge Wise interprets such definitional language as

roviding coverage o employess for iniuries arising out of their emj loymant not
P d !

 The insured’s purpose and understanding may wall be relevant in a claim by the
insured against the issuing insurance agent/agency.
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otherwise covered by workers' compensa’t';on,“ ‘Thus, he conciudes the only thing the.

Stop Gap Endorsement could provide coverage for is substantia-certainty intentional
torts.®  As such, Judge Wise, as did the trial court, concludes the Stop Gap
Endorsement is liusory. We respactfully disagres.

. [q85y Gulf asserts the Stop-Gap andorsement provides additional ‘coverage Aor
“dual capacity torts" and "third party ovar-suits” which are specifically excluded undsr

the. General Commersial Liability Policy. While acknowledging Gulf's. assertion, United

replies, because is only intendad purpose for purchasing the Stop-Gap Endorsemeant

“illusory.” While United's iunderstamding"z was the -endarsement would provide dafense

and - indemnity -coverage for -substantial” certainty -employer intentjoral tORE;: such

" understanding goes fo the extent.of the additional coverage purchased rather than

" whether additional coverage sxists: Although the expanasd coverage Is not nacessarily
“what United thought it wouid be, we do not find it to be illusory.

{86} Gulf's two assignments of error are sustained,

“ o5 noted by Judge Wise, employee claims against an employer for negligence are
barrad under Chio's Workers' Compensation Laws.

SWise, J., dissent §94.

5 appelise’s Brief at p.b.

7 Appeliee’s Brief at p.1.
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19187} The judgment of the atark County Court of Common Pleas is reversed

and the matter remandad fo that court for further procsedings in accardance with this

Opinion and the law.

By Hoﬁman P
' Farmer J roncurs

Wise, J, d%ssents

/////‘Y/%g&//f/”ﬂ//

—iON AWYILLIAM B.. HOEFAN .

"\/)’/f / & /a .,__,,,,74 l_x-_/\——-—-‘
o FONL SHE]LAﬁ FARMCQ

~ HON. JOHN W, WISE
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Wise, J,, disseniing

{988} | respectiully disseni from the majority opinion.

{989} In the instant case, Appelise argues that coverage for substantial certainty
intentional torts was the sole purpose of purchasing the endorsement and that without
such coverage, the endorsement is useless and further, that it paid & significant .
premium for nothing.

{9190} Appzllant Guif argues that while the Stop Gap endorsement does not
prowde coverage for aubstamzal cnrtalmy rmﬁn’uma{ tor{ lt is not IHLNory beczuss it
does provide cove,ag:' for - du:ﬂ capac{ty aurs ’rn:rd pany 0VEiSUIts . consegusntial -
bodl!y injury and unknown smployer liabiliny n:.:::ards

{1191} Pursuant to the Emp%oymrs lab;hty Coverage/Stop-Gap -apdessement;
such covnragm included:

19182} "Bodily injury” sustamod by one of your mmpioy as if such .{‘b_odily injuny”
arises out of and in the course of such employes's smployment by you which is -
necessary or incidsntal to your work in a statz designatsd in the Schedule on
endorsement CG T3 13 10 88, and

{783} . ™

1984} This wiiter reads this to mean that this endorsement provided coverage for
injuries to employees of Appellee United Eoundrizs arising out of their employmeant with
Appelize that is not coverad by the workers' compansation system. In Ohic, the only
injuries that wouid not be covered by workers' compensation are int=ntional torts and,

2s the only type of intentional tort that one can insure against without violating Ohio
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public policy is substantial-certainty intentional torts, the only thing the sitop-gap
andorsement could provide coverage for is substantial-certainty intentional {orts.

19195} While Appeliant Gulf arguss that other claims such as *dual capacity-torts”
and ”third'party over-suits” would be covered under this Endorsement, this writer's
undéerstanding of "dual-capé‘c‘zty‘ torts™ and “third .party ovar-suits” is such that a foundry.
wolld have no use for this type of coverage as it do=s not produce an end product
which wold subject it to fiability for these types of claims. ‘.

{§j96} Based on the language as ’cdh"tained in the endorsemant, would find that
o "-tc}'fgi-\fé.éﬁébt—'t@ the e-’}ir:iﬂsion*\k{/;é‘uild réﬁdéf—'i?itéf'p-éili'cy"r.illUSGF}(.;

987} When interprating an insuranice contract, the main goal of the courtis io

-sohieva 2 ‘reasonable construction {of the contract] in. conformity-with:theintemtion=af s 0

the -pérties as gathered from the ordinary and commonly undersiood . meaning of the
"kahgﬁage smployad. ”-Kin.g"v.‘Naffonwide' Ins, Co. (1888), 35 Ohio St.3d 208, 211, 518
335, 164 N.E.2d 745. f a coniracts terms are clear and unambiguous, no issue of fact
remai‘ns and the coniraci must be interpretad as a matier of law. Infand Refuse Transfer
Co. v. Browning-Ferris Industries of Ohic, Inc. {1984), 15 Ohio 83d 327, 322, 474
N.E.2d 2771, However, when an ambiguity exists, the contract's ambiguous terms must
be strictly construsd against the insurer and libarally in favor of the policyholder.- King,
supra, 35 Ohio Stadat 211, 518 N.E.2d 1380.

{998} When "construing an agreament, the court should prefer a m=aning which
gives it vitality rather than a meaning whish renders iis performance ifiegal or

impossibie.” Kebe v. Nuiro Machinery Corp. (1985), 30 Chio App.3d 175, 30 OBR 316,

[y e
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507 N.E.2d 369. Generally, “courts disiavor contract interpretations which render

contracts {ilusory of unenforceable.” Harasyn V. Normandy Metals, Inc. (July 28, 1888),

Cuyahoga App. No. 53212, 1988 WL 8695€, quoting LiguitLawn Corp. v. The

andersons (Apr. 10, 1986), Cuyahoga ADp. No. 50240, 1986 WL 4394,

(999} | am not naiined to give the insurance-policy a reading that wouid render it

useless, Appelles paid a significant premium for this nolicy, and we fall {o see what 1

paid for if it was not covarage for substantial-cartainty intentional forts.

I 00} Accordingly, | would find the trial court did not err in finding there. is no

genuinz isste o hatarial fact,“and Appeliee

?@N. JOHN W, WISE
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO
EIFTH APPELLATE DISTRICT

DAVID WARD, et al.

Piaintiffs

e ~ JUDGMENT ENTRY

UNITED FOUNDRIES, INC., et 2l
: '.Defendants/Pialntiﬁséi?\ppe,i,,\ees - Case No. 2009 CA 00019
..\/5.. . S T e

GULF UNDERWRITERS

B URANGE COMPANY o -

' Deféndani—Appel!ant--

FEor the reasons stated in our accompanying Viemorandum-Opinion, the
judgment of e Court of Common Pleas of Stark County, Ohio, is_revelrsad and the

matter remandsd fo that court for further proceedings in accordance with our opinion

and the law. Costs assessad to Appaliant.

'1 e _ )
r.?\-,:}} "?"/i / A_//\" } Y R
OON. SHEILAG. TARMER

HON. JOHN W, WISE
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b
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,

Court of Appeals of Ohig,
Third Distriet, Hancock County.
COOPER TIRE AND RUBBER COMPANY,
Plamtifi-Appellant,
2
TRAVELERS CASUALTY AND SURETY COM-
PANY, Defendani-Appelice,

' Ne. 5-06-44.

Decided April 23, 2007.

. Civil Appeal from Common Pleas Court,
Robert 8. Walker, Atiomey at Law, Reg. #
0005840, Mark 1. Andreini, Attorney at'Law Reg. #
0063815, Cleveland, OH, Gregory E. Meyers, At-
torney at Law Reg. # 0011394, Findiay, OH, for
" Appellant,

David W. Mellott, Attornsy at Law Reg. #
0019485, Edward J. Stoll, Jr., Attornsy at Law,
Reg. # 0063533, Cleveland, OH, Jennifer M. Turk,
Attorney at Law, Reg. # 0073781, Columbus, OH,
for Appellee. ' '

WILLAMOWSKI, J.

#1 {4 1) Plaintiff-appellant Cooper Tire & Rubber
Company (“Cooper”) brings this appeal from the
judgment of the Court of Common Pleas of Han-
cock County granting summary judgment to de-
fendant-appellee  Travelers Casualty and Sursty
Company (“Travelers”).

9 2} On February 24, 1993, Kim Caudill
(“Caudill”), @ Cooper employee was injured while
working at Cooper's plant in Findlay, Ohio. Caudill
filed a suit for bodily injury resulting from the acci-

dent on February 28, 1995, The complaint alleged
that Cooper failed to provide a safe place of em-
ployment and required Caudill to work in a location
with hazards which were substaniially ceitain. to
cause serious physical harm. The complaint was
promptly passed on to Travelers, the insurance
company for Cooper at the time of the accident. On
Juns 20, 1995, Travelers agreed to pay defense -
costs under & reservaiion of rights. A few months

" later, Travelers determined that it was not under

any obligation to defend the suit and denied cover-
age, Cooper then filed suit against Travelers on
December 7, 1998, requesting damages for breach
of contract and requesting dectaratory relief. Trav-
elers moved for summary judgment on March 3,
1099, Tn June of 1999, Cooper settied the suit with
Caudill. Cooper then filed ifs own motion for sum-
mary judgment on July 27, 1999.. Cooper. on
December 3, 1999, moved the court for leave to
amend its complaint to add a claim for bad-faith. .
This motion was never resolved and is -presumed
denied. Georgoff v. O'Brien (1995), 105 Okio
App.ad 373, 663 N.E2d 1348, On July 26, 2006,
the trial court granted Travelers motion.for sum-
mary judgment and denied Cooper's motion for
surmmary judgment. Cooper now appeals from this -
judgment and raises the following assignments of
ETTO, :

The frial court reversibly erred in holding in
its July 26, 2006, Judgment Eniry that Exclu-
sion 5 preciuded coverage for the Candill law-
suit even where there was no determination by
a court or jury that Cooper committed the al-
leged act with the beiief that injury was sub-
stantially certain to occur, -

The trial court reversibly erred in failing to
find that Travelers is obligated to pay the full
amount of the seftiement of the Ceudill law- suit.

1% 3} The first assignment ol error claims that the
trial courl erred ip granting summary judgment to

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Travelers. When reviewing 2 motion for summary
judgmeni, courts must proceed cautiously and
award summary judgment only when appropriate.
Franks v. The Lima News (1896), 109 Ohio App.3d
408, 672 N.E.2d 245, “ Civ.R. 56(C) provides that

efore summary judgment may be granted, it must
be determined that (1) no genuins issues.as fo any
material fact remains to be litigated; (2) the moving
party is-entitled to judgment as a matter of law; and
(3) it appears from the evidence that reasonable
minds can come to but one conclusion, and viewing
the evidence most strongly in favor of the nonmov-
g party, that conclusion is adverse to the nonmov-
ing party.” State ex rel. Howard v. Ferreri (1 994),
70 Ohio St.3d 587, 589, 639 N.E.2d 1189. When

. reviewing the judgment of the trial court, an appel-

-~ late court reviews the case de nova. Franks, supra..

- %2 {4 4} Here, Travelers provided Cooper with &
Workers -Compensation and Employers Liability
Policy that was in effect from April 1, 1992, until
April 1, 1993, This policy states in pertinent part as
follows. . .

This employers lisbility insurance applies to bod- .

ily injury by accident or bodily injury by dissase.
Badily injury includes resulting death.

1. The bodily injury must arise out of and in
the course of the injured employee's employ-
ment by you.

2. The employment must be necessary or incid-
ental to your work in a state or territory listed
in item 3.A. of the Information Page.

3 Bedily mjury by accident must occur durihg“

the policy period.

* & x

We will pay all sums you legally must pay as
damages because of bodily injury to your em-
ployees, provided the bodily injury is covered
by this Employers Liability insurance.

LK

This insurance ¢ioes not cover

bodily injury intentionally caunsed or aggrav-
ated by you, or bodily injury resulting from an
act which is defermined 1o have bzen commit-
~ fed by you with the belief that an injury is sub-
_stantially certain to occur. (emphasis added}.

hodow

. We have the right and duty to defend, at our
expense, any claim, proceeding or suit against
you for damages payable by this insurance,

. We have the right te investigate and__settle.
‘these claims, proceedings and suits, I

" We have no duty to defend @ claim, proceeding .
or suit that is not eovered by this insurance.
We have no duty to defend or continue defend-

_ing after we have paid our applicable limit of
liability under this insurancs,

Policy, 2-3, and Ohio Coverage Endorsement. This
court notes that there is no dispute that the premi-
ums were paid or that Cooper .did not comply with '
its notification duties. The sole dispute before this
court is whether the policy requires Travelers 1o de-
fend and /or indemnify Cooper in the suit.

{9 5} When the complaint brings the action within
the coverage of the policy, the insurer is required to
provide a defense, regardiess of the ultimate out-
come of the action or its liability to the insured.
Cingimnati Ins. Co. v. Anders, 99 Ohio St.3d 156,
2003-Ohio-3048, 789 N.E2d 1094 (citing Motor-
isiy Mut. Ins. Co. v. Trainor (1973}, 33 Ohio St.2d
41, 294 N.E.2d §74). “Where the allegations state a
claim that falis either potentially or arguabiy within
the liability insurance coverage, the imsurer must
defend the insured in the action” [d at § 18
However, “where the conduct which prompted the
underlying * * * suit is so indisputably outside cov-
erage, we discern no basis for requiring the insur-
ance company to defend or indemnify its insured
simply because the underiying compiaint alieges

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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conduct within coverage.” Id at § 21 (citing Pre-
ferred Risk Ins. Co. v. Gill (1987}, 30 Ohio St.3d
108, 407 N.E2d 1118). Unless the claims alleged
in the complaint are indisputably outside of cover-
age, the Plan would have a duty to defend, regard-
* Jess of whether it must indemnify the insured. The
" Ohio Government Risk Management Plan v. Har-
Ciison, et al, 161 Ohio . App.3d
" 2005-0Ohie-3235, § 5, 831 N.E2d '1079. “The duty
to defend an action is not dstermined by the action's
ultimate outcome or the insurer's ultimate liability.”

City-af Sharonville v. Am. Emps. Ins. Co., 109 Ohio

- St.3d 186, 2006-Ohio-2180, 913, 846.N.E.2d 833,

3 (9 6} In this case, the policy speciﬁbai}y ex-

726,

cludes .liability for bodily - injury from .an-act .-

“determined to have been comumitted by [the im-

term  “determined,” the exclusion is not clear.
“Determined” is defined as “decided or resolved.”
The American Heritage Dictionary (2d Ed.1985),
388. Cooper claims that this means that a finder of
fact must decide whether the exciusion applies. A
review of the policy does not indicate that this ar- -
gument is unreasonable. The clear language of the
exclitsion requires ‘that 'a determination must be

‘made prior to the exclusion being enforceabte. The

only comtext in the law for. the language
“determined to have been committed by you with
the belief that an injury is substantiaily cerfain to
ocenr” is found in the three part test for proving in-
tent duritig a trial stated by the Ohio Supreme Court
in Fyffe v. Jeno's, Inc. (1991), 59 Ohic St.3d 115,

570 N.E.2d 1108, By using the words of Fyffe the

" plain ‘meaning of the policy -language implicates a

sured] with the belief that an injury is substantially - -

certain to occur.” Because this type of coverage, is-

denied, the poticy also provides for an exclusion of
the duty to defend on this type of claim. However,
the question is whether the act, or failure to act as. is

cigimed in this case, has been “determined” to be

committed by Cooper with the belief that harm was
substantially certain to oceur. The policy does not
-~ specify how this is to be determined or by whom.

{9 73 “[Aln ambiguity in an insurance coniract is
ordinarfly interpreted against the msurer and -in fa-
vor of the insured.” Westfield ins. Co. v. Galatis,
100 Ohio St3d 216, 2003-Ohic-5849, § 13, 797
N.E2d 1256, “Words and phrases used in an insur-
ance policy must be given their natural and com-
menly accepted meaning” U.S. Fidelity and Guar.
Co. v. Lightning Rod Mui. Ins. Co. (1997), 80 Ohio
st3d 584, 585, 687 N.E2d 717. “An exclusion in
an insurance policy will be interpreted as applying
“only to that which is clearly intended to be ex-
ciuded.” City of Sharonville, supra at § 6. The ex-
clusion must be clear and exact in its language to be
given effect. U.S. Fidelity, supra at 586.

{9 8} Here, Travelers claims that the ciear intent of
the exclnsion was to bar all coverage and defense
for all employer intentional torts. Cooper responds
by claiming that since the exclusion contains the

determination made by either a judge or jury. in ad-
dition, the question is raised whether the determina-
tion can be made prior to the duty-to defend being

raised. Since no judicial determination can be made
prior o the .conciusion of thie case, Travelers may

. still ‘have -a duty to defend -without the subsequent |

tiability.

FNI. Whether Travelers would be entitled
to recover the cost of the defense is not an
© issue befors this court at this time.

{99} When reviewing a motion for suramary Judg-
ment, the court must make every reasonable infer-
ence in favor of the nonmoving party, which in this
case is Coaper. Since Cooper's interpretation of the
language is not unreasonable, the trial court erred in
granting summary judgment as a genuine issue of
material fact exists as to the interpretation of the
terms of the policy. The first assignment of error is
sustainad.

4 {9 10} Next, Cooper claims that the trial court
erred in denying it summary judgment on the claim
that Travelers should be required to pay the full set-
tlement of the Caudill lawsuit. As discussed above,
the plain language of the statute is ambiguous about

* when the exclusion actually applies. “If the lan-

guage of the insurance policy is doubtful, uncertain,

©2010 Thomson Reuters. No Claim to Orig. US Gov, Works.
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or ambiguous, the language will be gonstrued
strictly against the insurer and liberally in favor of
the insured.” Progressive Ins. Co. v. Heritage Ins.
Co. (1996), 113 Chio App.3d 781, 682 N.E.2d 33.

“The promises to defend and indemnify impose
separate -duties, triggered Dy different events.
The duty “to indemnify is triggered by the in-

- sured's actual legal lability. The duty to de-
fend is .2 prior duty that's triggered by the in-
sured's demand that the insurer provide a de-
fense to 2 claim of alleged liability.

CHdeone Mt Ins. Co. v, Reno, 2nd Dist: No.

01-CA-68, 2002-Ohio-2057 at § 17.

{§. 11} The -exclusien in dispute;:ipithis' cass -states
“that thers will be no coverage for “bodily injury
resuliing from an act which is determined to have

een commitied by -you with the ‘belief that an in---

jury is substantially. certain to occur.” Policy, Ohio
Coverage Endorsement, Here, there has been no de-

termination that injury resulted -from .an act of -

Cooper commitied -with the bslief that an injury
was substantiaily certain to occur. This court notes
that the mere atlegation claimed in & complaint is
not & determination. Travelers chose the language
of its exclusion and possessed the ability to define
all the terms included within the policy, While
Travelers does not have a duty to indemmify Cooper
for damages resulting from a determination per the
plain language of the policy, no sich determination
has been made in this case as the matter was settled
prior to & determination, “Unless it is clear and un-

equivocal that the insurer has no duty of coverage,

‘coverage must be-provided” Gideone, supra at %
18. Since the exclusion does not clearly deny cover-
age in this case, coverage must be provided.. The
second assignment of error is sustained.

{4 12} The judgment of the Court of Common
Pleas of Hancock County is reversed and remanded
for further proceedings.

Judgment reversed and remanded.

SHAW, 1., concurs.

ROGERS, P.1., concurs in judgment only.

Chio App. 3 Dist,,2007.

Cooper Tire & Rubber Co. v. Travelers Cas. &
Surety Ce.

. Not Reported in N.E2d, 2007 WL 1175183 (Ohio

App. 3 Dist.}, 2007 -Ohio- 1905

END OF DOCUMENT -
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H
(The decision of the Court is referenced in the
North Eastern Reporter in a table captioned
«Gupreme Court of Ohio Motton Tabtes™.}

" Supreme Court of Ohio
Cooper Tire & Rubber Co.
\2
Travelsrs Cas. & Sar. Co,
NO, 2007-1035

July 24, 2007

MISCELLANEOUS DISMISSALS

Hancock App. No. 5-06-40, 2007-Oliio-1905: This -
cause is pending before the court as-a discretionary
-appeal.-Upon consideration of ‘appellant's - applica«
tion for dismissal, oo

It is ordered by the court that the application for
dismissal is granted. Accordingly, this cause is dis-
missed. '

Ohic 2007.

Cooper Tire & Rubber Co. v. Travelers Cas. & Sur.

Co.
114 Ohic St.3d 1472, 870 N.E.2d 726 (Table), 2007

-Chio- 3722

END OF DOCUMENT
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