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STATEMENT OF FACTS

Gulf Underwriters Insurance Company issued an insurance policy to United

Foundries, Inc., effective July 1, 2002 through July 1, 2003. The insurance policy

included an employer's liability coverage part, sometimes referred to in the industry as a

"stop gap" coverage form, which provided as follows:

B. Provisions.

The following provisions apply to SECTION I -
COVERAGE A - with respect to "bodily injury" included
within the "employer's liability hazard".

1. The exclusions in paragraph 2 of SECTION I -
COVERAGE A - are replaced by the following:

This insurance does not apply to:

C. "Bodily injury" intentionally caused or
aggravated by you, or "bodily injury" resulting from
an act which is determined to have been committed
by you with the belief that an injury is substantially
certain to occur[.]

CG H3 13 10 89.

Prior to June 3, 2003, United Foundries had been sued by injured employees based

on the theory of "substantial certainty" employer intentional torts. Based on the prior cases

it was involved in, it was United Foundries' understanding that "stop gap" coverage

provided defense and indemnity coverage for substantial certainty employer intentional

torts. h1 obtaining the insurance policy from Gulf, it was United Foundries' express intent

to procure insurance which would provide a defense and indemnity for that specific type of

claim. The Gulf policy expressly indicated through the declarations page that "employer's
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liability/stop gap" coverage for employee injuries was provided. United Foundries paid

Gulf $5,000 in premiums for the stop gap coverage endorsement which was incorporated

into the policy. (See Aff. Ronald Martin, attached to United Foundries' motion for

summary judgment.)

United Foundries' employee David Ward suffered a workplace injury on or about

June 6, 2003. Ward and his wife filed a complaint against United Foundries alleging a

"substantial certainty" employer intentional tort. Because it had paid a $5,000 premium for

coverage to defend against such actions, United Foundries requested that Gulf provide the

defense pursuant to the stop gap coverage endorsement. Despite collecting the premium for

the stop gap endorsement, Gulf refused to provide the defense.
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STATEMENT OF THE CASE

On or about June 3, 2003, David Ward suffered a workplace injury which he claims

was the result of a substantial certainty employer intentional tort. Ward and his wife filed a

complaint asserting those allegations on or about June 7, 2004. The case was dismissed on

or about February 27, 2006. The Wards re-filed their employer intentional tort case on or

about April 24, 2006.

After significant discovery was completed, United Foundries filed a motion for

summary judgment as to the common law claim for substantial certainty employer

intentional tort. The Wards filed a memorandum in opposition, and United Foundries

responded with a reply brief and a motion to strike the report of Plaintiffs' expert witness.

On June 1, 2007, United Foundries filed a Complaint for negligence against Terry

Dragan, the agent who failed to procure proper insurance coverage, and for declaratory

judgment against Gulf, requesting a declaration that Gulf owed a duty to defend and/or

indemnify United Foundries against the allegations asserted in the Ward Complaint.

The Wards filed a motion to consolidate the employer intentional tort case with the

insurance coverage declaratory judgment case, which was granted by the trial court on

November 26, 2007. On that date, the trial court also denied United Foundries' motion for

summary judgment as to the substantial certainty employer intentional tort liability aspect of

the case. Gulf then filed a motion to stay the liability proceedings against United Foundries

and Terry Dragan, until the coverage dispute between Gulf and United Foundries was

resolved. On June 24, 2008, the trial court granted that motion and United Foundries and

Gulf fully and completely briefed the issue of whether Gulf owed a duty to defend United

Foundries against the substantial certainty employer intentional tort allegations.
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On July 5, 2009, the trial court granted United Foundries motion for summary

judgment as to the duty to defend. Gulf filed an appeal on February 3, 2009. On May 3,

2010, a majority panel of the Fifth District Court reversed; applying the "scope of the

allegations" test, the Court determined that if the allegations set fort in the tort complaint

proved to be true, coverage was not owed due to the stop gap endorsement exclusion. The

dissent found the policy to be illusory. The appellate court remanded the matter for a

determination of the liability issues against United Foundries and Dragan.

On May 12, 2010, United Foundries requested the Fifth District Court of Appeals

to certify a conflict with the Third District Court of Appeals, based on inconsistent

decisions as to whether the specific terms and exclusionary language found in the Gulf

stop gap coverage form required a duty to defend. A discretionary appeal to this Court

was also filed on or about June 22, 2010. The conflict was certified by the Fifth District

Court of Appeals on August 2, 2010. On September 29, 2010, this Court accepted the case

for review on the discretionary appeal and found that a conflict existed, and consolidated the

cases.
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LAW AND ARGUMENT

CERTIFIED OUESTION: Whether an exclusion in a commercial general
liability insurance policy and/or stop/gap endorsement form, stating the insurance
does not apply to "bodily injury intentionally caused or aggravated by you, or
bodily injury resulting from an act which is determined to have been committed
by you with the belief that an injury is substantially certain to occur" requires a
final determination made by either a judge or a jury before the defense of a claim
for substantial certainly employer intentional tort can be denied.

It is United Foundries' position that the specific language set forth in the Gulf stop gap

coverage endorsement requires the insurer to defendthe insured employer against any complaint

alleging a substantially certainty employer intentional tort. If at some point a factual

determination has been made by the fact-finding judge or jury that such a claim has been

established, the coverage exclusions would prevent Gulf from having to indemnifythe employer

for any damages awarded to the injured employee. However, since Gulf specifically and

expressly set the exclusion in the past tense, it cannot refuse to defend the matter. Rather, the

defense must be provided until such time as it has been determined that the employer

committed a tort which would be excluded by the policy language.

The Gulf stop gap endorsement provides that:

This insurance does not apply to:

e. "Bodily injury" intentionally caused or
aggravated by you, or "bodily injury" resulting from
an act which is determined to have been
committed by you with the belief that an injury is
substantially certain to occur[.]

Gu1f s argument that it owes no coverage is fatally flawed because the fact-finder

has not yet determined whether a substantial certainty employer intentional tort has

occurred. Unfortunately, a majority of the Fifth District Court of Appeals accepted this

argument; the Court applied the generalized "scope of the allegations" test, rather than
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assessing the actual language set forth in the Gulf exclusion. As reflected in the Court's

entry, there is no discussion whatsoever of the exact language which is at issue in this

case. The Court simply ignored the past-tense provision of the exclusion.

In Cooper Tire & Rubber Co. v. Travelers Casualty & Surety Co., 3rd App. No.

5-06-40, 2007-Ohio-1905, however, the Third District Court of Appeals properly

examined the specific language utilized in the stop gap coverage endorsement to

determine whether the insurer must defend the employer intentional tort claim. The

Court specifically held that the phrase "which is determined to have been committed"

requires a final determination made by either a judge or a jury. "Since no judicial

determination can be made prior to the conclusion of the case, [the insurer] may still have

a duty to defend without the subsequent liability." The Court in Cooper specifically

noted that "the mere allegation claimed in a complaint is not a determination."

Therefore, the Court held that since the insurer had denied both the duty to defend and

the duty to indemnify the insured in a substantial certainty employer intentional tort case,

the insurer was obligated to repay the settlement which had initially been paid by the

insured to resolve the case.

An insurance contract, as with any other contract, must be read as a whole. Westfield Ins.

v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849; Penn Traffic Co. v. AIUIns. Co., 99 Ohio St.3d

227, 2003-Ohio-3373; Kelly v. Med. Life Insurance Company (1987), 31 Ohio St.3d 130. The

court must presume that the intent of the parties is reflected in the language used in the contract.

Kelly, supra. Further, all of the words in the contract must be given their plain and ordinary

meaning, and cannot be simply ignored at the whim of the parties. Karabin v. State Auto. Mut.
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Ins. Co. (1984), 10 Ohio St.3d 163, 167; Mapletown Foods, Inc. v. Motorists Mut. Ins. Co.

(1995), 104 Ohio App.3d 345, 347-348.

In the present case, Gulf is attempting to re-write the insurance policy. First, Gulf

ignores the past-tense wording of the exclusion, "to have been determined". Secondly,

Gulf attempts to construe the word "determined" interchangeably with the word

"alleged". If Gulf wanted the policy to exclude all substantially certain employer

intentional torts based on the scope of the allegations test, it could have included an

exclusion that stated

"Bodily injury intentionally caused or aggravated
by you, or bodily injury resulting from an act with
the belief that an injury is substantially certain to
occur."

In the alternative, Gulf cold have used an exclusion which provided

"Bodily injury intentionally caused or aggravated
by you, or bodily injury resulting from an act which
is alleged to have been committed by you with the
belief that an injury is substantially certain to
occur."

However, the Gulf policy does not contain such explicit exclusions. Under the axioms

set forth in Galatis, Kelly, and Karabin, supra, a party to a contract cannot simply ignore

the words which do not support the party's position in a coverage dispute. Furthermore,

the party who wrote the contract cannot later claim that the words it chose to utilize

should be interpreted in a convoluted fashion to obtain the meaning it meant to provide.

Rather, since all of the words in the contract must be considered, and provided meaning,

the Gulf exclusion which contains the phrase "to have been determined" must be

addressed, and must defeat Gulf's denial of coverage to United Foundries.
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As stated by this Court on prior occasions, "the duty to defend an action is not

determined by the actions' ultimate outcome or the insurer's ultimate liability."

Motorists Mutual Insurance Co. v. Trainor (1973), 33 Ohio St.2d 41, syllabus ¶ 2.

Further, "where the complaint brings the action within the coverage of the policy, the

insurer is required to make defense, regardless of the ultimate outcome of the action or

its liability to the insured." Motorists Mut. Ins. Co. v. Trainor, supra. The Supreme

Court has also held that:

Where the allegations in a complaint state a claim which is
potentially or arguably within the policy coverage, or there
is some doubt as to whether a theory of recovery within the
policy coverage has been pleaded, the insurer must accept
the defense of the claim.

Willoughby Hills v. Cincinnati Insurance Co. (1984), 9 Ohio St.3d 177, 180. In

Sanderson v. Ohio Edison Co. (1994), 69 Ohio St.3d 582, the Court held that an insurer

has an absolute duty to defend an action where the complaint contains an allegation in

any one of its claims that could arguably be covered by the insurance policy. Further, in

Willoughby Hills, the Court provided that if there is some doubt about whether a theory

of recovery within the scope of the policy coverage has been pleaded, the insurer must

accept defense of the claim. Id. at 180.

Based upon this rationale, in substantial certainty employer intentional tort cases,

even where the insurers have refused to indemnify the insured employer, they have

provided a defense to the action. See, e.g., Trochelman v. Cauffiel Mach. Corp., 1999-

Ohio-983; Moore v. Cardinal Packaging, Inc. (2000), 136 Ohio App.3d 101, and State

Auto Ins. Co. v. Golden (1998), 125 Ohio App.3d 674; see also, Lt. Moses Willard v.

American States (Feb. 6, 1995), Clermont App. No. CA-94-06-049. These cases were
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directly relied upon by Appellee in the underlying proceedings; yet the insurers in those

cases clearly acknowledged that the duty to defend is always much broader than the duty

to indemnify. Gulf, on the other hand, is attempting to completely disregard that duty

altogether.

In the present case, the Gulf policy excludes coverage for bodily injury

intentionally caused or aggravated by [United Foundries], or bodily injury resulting from

an act which is determined to have been committed by [United Foundries] with the

belief that an injury is substantially certain to occur. There is no allegation that United

Foundries intentionally caused or aggravated an injury to David Ward. Further, it has not

yet been determined that there has been an act committed by United Foundries which

United Foundries was substantially certain would result in injury to David Ward.

Therefore, based on the language chosen by Gulf and included in the insurance contract,

Gulf must defend United Foundries against the substantial certainty employer intentional

tort claim asserted by David Ward.

PROPOSITION OF LAW: An insurance policy or endorsement which contains
an exclusion for bodily injury intentionally caused or aggravated by the insured,
or bodily injury resulting from an act which is determined to have been
committed by the insured with the belief that an injury is substantially certain to
occur, requires that the insurer provide a defense to the insured employer for a
substantially certain employer intentional tort claim.

Appellee has argued that the exclusion set forth in the employer's liability/stop

gap coverage form precludes coverage in this case. However, if that were the case, the

coverage form would be completely illusory. Generally, courts disfavor contract

interpretations which render contracts illusory or unenforceable. Talbert v. Continental
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Cas. Co., 2004-Ohio-2608. There would certainly not be coverage in this case

substantial enough to warrant the $5,000 premium paid by United Foundries.

A similar exclusion was at issue in GNFH, Inc. v. West Am. Ins. Co., 2007-Ohio-

2722. Of three policies issued to the corporate employer, two had stop gap endorsements

which modified the general liability coverage forms. The Court noted that the only

purpose of the stop gap coverage was to provide coverage for substantial certainty

employer intentional torts. "That purpose is defeated if the provisions are interpreted to

exclude coverage for both `direct intent' and `substantial certainty' intentional torts.

Because there would be nothing left to cover, we are unable to ascertain any logical

reason for adding the endorsement to the policy." Therefore, the Court held that the

insurer was mistaken in rejecting the duty to defend the underlying claim.

The holding in GNFH, supra, is similar to and based in part upon the holding of

this Court in Harasyn v. Normandy Metals, Inc. (1990), 49 Ohio St.3d 173. In Harasyn,

this Court noted that if an insurer wishes to exclude coverage for "substantial certainty"

employer intentional torts, public policy allows it to do so, but the policy exclusionary

language must be explicit and unambiguous to that effect. In addition, this Court noted

that if the coverage was denied, the insured would be left with essentially no coverage in

return for the premiums paid for the stop gap endorsement. This Court specifically

rejected the claim that coverage for "dual capacity" torts made the endorsement valid, as

those claims were covered under the main commercial general liability portion of the

policy.

The present case is also similar to Talbert v. Continental Cas. Co., 2004-Ohio-

2608. In Talbert, the employer purchased an insurance policy with Continental to cover
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bodily injury claims that were not otherwise covered by workers' compensation.

However, when the employer was sued for an employer intentional tort, the insurer

denied coverage. The Court noted that, if the insurer's interpretation were correct, the

employer would have purchased nothing when it paid for this policy, and that the policy

would be rendered illusory.

Likewise, in the present case, the only intended purpose of purchasing the stop

gap coverage was to obtain coverage for substantial certainty employer intentional torts,

which had been the subject of prior lawsuits and coverage actions. That sole purpose

would be completely defeated if the Gulf endorsement is interpreted in a manner which

would exclude coverage for those actions. If Gulf's interpretation of the policy is correct,

then the entire separate endorsement is illusory and meaningless.

Unlike some of the cases where courts have found that stop gap endorsements are

not illusory even if substantial certainty torts are excluded, the Gulf policy does not

provide any separate or additional coverage through its stop gap form. There is no

separate provision of express coverage in the endorsement; rather, the form merely adds

additional or new exclusions with respect to bodily injury included within the

"employer's liability hazard" set out in the commercial general liability form. Therefore,

in exchange for the receipt of $5,000, rather than expanding the liability coverage, Gulf

actually prevented any coverage with respect to employees injured in the course and

scope of employment.

Moreover, even in the cases where there was deemed no duty to indemnify the

employer, the insurers did voluntarily assume the defense of the underlying tort case.

See, e.g., Trochelman v. Cauffiel Mach. Corp., 1999-Ohio-983. In the case at bar, United
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Foundries has received no such benefit. Furthermore, the Court in Lakota v. Westfield

Ins. Co. (1998), 132 Ohio App.3d 138 noted that "it should not be a surprise that the

benefit might be modest in light of the fact that the total annual cost of the coverage was

only $250." United Foundries, on the other hand, paid $5,000 for the stop gap

endorsement. In the cases relied upon by Appellee, the provision of a defense,

coupled with a very low premium for the coverage, is what kept the policy from

being considered illusory. In contrast, Appellant in this case paid a huge premium, but

received no defense. Therefore, the alleged "coverage" here is illusory.

Appellant anticipates that Appellee will rely on Penn Traffic Co. v. AIU Ins. Co.,

99 Ohio St.3d 227, 2003-Ohio-3373. However, Penn Traffic is obviously distinguishable

from the present case. First, the parties in Penn Traffic agreed that the underlying injury

was caused by a "substantial certainty" employer intentional tort. Here, however, that is

a disputed question. Second, the parties in Penn Traffic did not allege that the employer

liability endorsement was illusory or failed to provide the coverage which was purchased.

Obviously, Appellant herein is making the argument of illusory or failed coverage.

Furkher, the opinion in Penn Traffic does not indicate whether a separate premium was

charged and paid for that coverage form. In the case at bar, a huge separate premium was

paid for the employer liability/stop gap coverage form. Therefore, while this Court in

Penn Traffic held that it was not generally against public policy for an insurer to exclude

coverage for both direct intent and substantial certainty employer intentional torts, this

Court did not hold that all stop gap coverage forms which contain exclusions necessarily

prevent coverage for employer intentional torts. Rather, the holding in Penn Traffic was
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based specifically on the exact language used in that particular coverage form, which is

not present in the case at bar.

Based on the facts set forth in the present case, the policy issued by Gulf would be

illusory and meaningless if it do not provide, at the very least, a defense to the employer

intentional tort claim asserted by David Ward against United Foundries.
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CONCLUSION

In the present case, Appellee Gulf is trying to re-write the insurance contract in

order to preclude a defense for the employer intentional tort case filed against Appellant

United Foundries. As the policy written by and provided by Gulf contains an exclusion

only for acts which have already been determined to qualify as substantial certainty

employer intentional torts, the stop gap endorsement only limits indemnity for such acts;

it does not allow Gulf to ignore its duty to provide a defense to its insured for these

claims.

Accordingly, Appellant United Foundries, Inc. respectfully requests this Court to

reverse the judgment of the Fifth District Court of Appeals on the discretionary appeal, to

affirm the judgment of the Third District Court of Appeals in Cooper Tire on the certified

question for review, and to hold that Appellee Gulf Underwriters Insurance Company

owes a defense to Appellant United Foundries for the employer intentional tort claims

filed by David and Mary Ward.
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Hoffman, P.J.

{¶1} Appellant Gulf Underwriter's Insurance Company appeals the July 6, 2009

Judgment Entry of the Stark County Court of Common Pleas, denying its motion for

summary judgment and granting Appellee United Foundries, Inc.'s motion for summary

judgment on the issue of duty to defend.

STATEMENT OF THE FACTS AND THE CASE

{72} On or about June 6, 2003, David Ward, an employee of United,

Foundries, Inc. ("United") suffered a workplace injury.

{73} On June 7, 2004, Ward filed an intentional tort suit against United alleging

he was injured by a melting furnace that was a dangerous condition, and that United

had actual knowledge of that dangerous condition. According to Ward, United also

subjected him to this dangerous condition "despite knowledge that he and others

similarly situated were substantially certain to be injured in the process of performing his

job duties." In summarizing this claim for relief, Ward alleged he was injured "as a direct

and proximate result of the intentional and wrongful misconduct" of United. Ward also

sought punitive damages. Specifically, Ward alleged the conduct by United was "willful,

wanton, intentional and/or with actual malice and the Plaintiff is entitled to punitive

damages." The complaint also contained a derivative claim by Mary Ward, who alleged

she "has suffered the loss of the care, companionship, consortiurn, services and society

of her husband."

{¶4} At the time of this occurrence, Gulf Underwriters Insurance Company

("Gulf') insured United under a policy that was effective from July 1, 2002, to July 1,
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2003. Commercial general liability coverage was included in the Gulf Policy. In pertinent

part, the "Commercial General Liability Coverage Part" states as follows:

{T5} "Various provisions in this policy restrict coverage. Read the entire policy

carefully to determine rights, duties and what is and is not covered.

{T6} "SECTION I - COVERA(.3ES

{717} "COVERAGE ABODILYiNJURY AND PROPERTY DAMAGE,

LIABILITY

{78} "I. Insuring Agreement

{T9} "a. We will pay those sums that the insured becomes legally oblrgeted

to pay as damages because of 'bodily injury' or 'property damage' to which tnis

insurance applies. We will have the right and duty to defend the insured against any

"suit" seeking those damages. However, we will- have no duty to defend the insured

against any 'suit' seeking damages for 'bodily injury' or 'property damage' to which this

insurance does not apply.

{¶1D} "No other obligation or liability to pay sums or perform acts or services is

covered.

{¶11} "b. This insurance applies to 'bodily injury' and 'property damage' only if:

- {¶12} "(1) The 'bodily injury' or 'property damage' is caused by an 'occurrence'

that takes place in the "coverage territory"; and

{¶13} "(2) The 'bodily injury' or 'property damage' occurs during the policy

period.



Stark County, Case No. 2009 CA 00019 4

{¶14} "c. Damages because of 'bodily inju .ry' include damages claimed by any

person or organization for care, loss of services or death resulting at any time from the

'bodily injury.'

{¶15} "2. Exclusions

{T16} "This insurance does not apply to:

{¶17} "a. Expected or Intended Injury

{¶18} " 'Bodily injury' or 'property damage' expected or intended from the

standpoint of the insured . . ,

{720} "e.Employsr's Liability

{721} "'Bodily i,njury'to:

{722} "An 'employee' of the insured arising out of and in the course of:

{T23} "(a) Employment by the insured; or

{724} "(b) Performing duties related to the conduct of the insured's insurers; or

{725} "(2) The spouse, child, parent, brother, or sister of that "employee" as a

consequence of Paragraph (1) above.

{¶26} "This exclusion applies:

{727} "(1) Whether the insured may be liable as an employer or in any other

capacity'; and

{¶28} "(2) To any obligation to share damages with or repay someone else who

must pay damages because of injury.2

' This provision is referred to as a "dual capacity" exclusion wiihin the insurance

industry.
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{¶29} "* * *

{$30} " SECTION V - DEFINITIONS

{731} "3, 'Bodily injury' means bodily injury, sickness or disease sustained by a

person, including death resulting from any of these at any time.

{T32}

{733} ''13. Occurrence' means an accident, irclud'€ng continuous or repeated

exposure to substantially the.same general harmfuf conditions."

{734} United also purchased employers liability coverage from Gulf via an

Emplo.yers Liability Stop Gap Endorsement, which states, in pertinerit; part

{¶35} 'EMPLOYER'S LIASIL(TY COVERAGE

:{¶36} "THIS ENDORSEMENT CHANGES THE POLICY. PLEASE 'REAC7 IT

CAREFULLY:

{¶37} "This endorsement modifies insurance provided under the following:

{733} "COMMERCIAL GENERAL LIABILITY COVERAGE PART

{¶39} "A. SCHEDULE

{$40} "1. Designated State(s): OHIO

{¶41} "* ^ *

{¶42} "B. PROVISIONS

{¶43} "The following provisions apply to SECTION I COVERAGE A. - with

respect to 'bodily injury' included within the 'employer's liability hazard.'

{¶44} "1. The exclusions in paragraph 2 of SECTION I- COVERAGE A. - are

replaced by the following:

2 This provision is referred to as a"thlyd party over-suit" exclusion within the Insurance

industry.
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{¶45} "This insurance does not apply to:

{¶46} °" ^ "

{¶47} "e. 'Bodily injury' intentionally caused or aggravated by you, or 'bodily injury'

resulting from an act which is determined to have been committed by you with the belief

thai an injury is substantially certain to occur;

{¶48} ,,^ ^-,

{¶49} "3. The following additional definitionapplies:

{750} "'Employer's liability hazard' includes:

{751} "a. 'Bod'fly injury' sustained by one of your employees if such "bodil.y

injury" arises out of and in the courseof such employee's employment byy.ou which is

necessa.ry or incidental tb your work in a state designated in the Schedule on

endorsement CG T3 13 10 89; and

{752} "b. Consequential 'bodily injury' to a spouse, child, parent, brother or sister

of the injured employee provided that such 'bodily injury' is the direct consequence of

'bodily injury' included within a. above,

{¶53} "'Bodily injury' under a. and b. above is included whether or not:

{¶54} "i. The insured may be liable as an employer or in any other capacity; and

{755} "ii. It involves an obligation to share damages with or repay someone else

who must pay damages because of the injury."

{756} The Gulf Policy was also endorsed with a Punitive Damages Exclusion,

which provides:
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4¶57} "In consideration of the premium charged, and notwithstanding anything

contained in this policy to the contrary, it is agreed that this policy does not apply to

liability for punitive or exemplary damages, in whatever form assessed."

{¶58} On or about June 11, 2004, United forwarded a copy of the 2004

complaint filed by the Wards_to Gulf. Gulf responded on June 25; 2004, and denied

defense and indemnity coverage.

{7,59} The Wards' complaint was dismissed without prejudice on or about

February 27, 2006, but was re-filed on April 24, 2006. The new complaint was identical

to :thz previous complaint. Gonsequently, Gulf maintained its denial of.defense and

indemnity coverage.

{¶60,} On or about June -1-, 2007; United filed . the instant lawsuit +•against

Appellant Gulf, seeking a declaration Gulf was obligated to provide a defense and

indemnity coverage.

{¶61} On November 26, 2007, the trial court consolidated the defense/coverage

declaration action with the underlying intentional tort complaint for pretrial discovery.

Subsequently the trial cour; issued an order on June 24, 2008, instructing the parties to

file dispositive motions solely on. the issue of whether Gulf had a duty to defend United.

{¶E2} On July 3, 2008, United filed a motion for summary judgment alleging a

duty to defend existed under the Employers Stop Gap Endorsement.

{¶63} On July 17, 2008, Gulf filed a cross-motion for summary judgment alleging

there was no possibility of coverage and thus it had no duty to defend.
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{¶64} On or about January 5, 2009, the trial court issued an order finding there

were no genuine issues of material fact on the duty to defend, and granted summary

judgment for United.

{T65} It is from this decision Gulf now appeas, assigning the following errors for

review.

ASSIGNMENTS OF ERROR

{¶66} "I. THE TRIAL COURT ERRED IN DENYING SUMMARY JUDGMENT

FOR APPELLANT GULF ON THE DUTY TO DEFEND WHEN THE. UNDFSP-UTED

EVIDENCE ESTABLISHED NO POSSIBILITY OF COVERAGE.

{¶67} "II. THE TRIAL COURt ERRED IN GRANTING SUMMARY JUDGMENT

FOR APPELLEE UNITED ON THE DUTY TO DEFEND WHEN IT CONCLUDED THAT

THE EMPLOYERS LIABILITY STOP GAP ENDORSEMENT WAS ILLUSORY."

I., Il.

{9168} We shall address Gulf's assignments of error together as they are

interrelated.

{¶69} Summary judgment proceedings present the appellate court with the

unique opportunity of reviewing the evidence in the same manner as the trial court.

Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. Civ.R. 56(C) provides,

in pertinent part:

{T70} "Summary judgment shall be rendered forthwith if the pleadings,

depositions, answers to interrogatories, written admissions, affidavits, transcripts of

evidence in the pending case, and written stipulations of fact, if any, timely filed in the

action, show that there is no genuine issue as to any material fact and that the moving
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party is entitled to judgment as a matter of law. A summary judgment shall not be

rendered unless it appears from such evidence or stipulation and only therefrom, that

reasonable minds can come to but one conclusion and that conclusion is adverse to the

party against whom the motion for summary judgment is made, such party being

entitled to have the evidence.or stipulation construed most strongly in his favor;'

{¶71} Pursuant to the above rule, a trial court may not enter a surnmary

judgment if it appears a material fact is genuinely disputed. Th.e party moving...for

summary judgment bears the initial burden of informing the trial court of the basis for its

motion and identifying those portions of :the record that demonstrate the absence of a

genuine issue of material fact. The moving party may not make a conclusory assertion

that the non-moving party has no evidence to prove its case. The moving party rnust

specifically point to some evidence which demonstrates the non-moving .party cannot.

support its claim, If the moving party satisfies this requirement, the burden shifts to the

non-moving party to set forth specific facts demonstrating there is a genuine issue of

material fact for triaL Vahila v. Hall, 77 Ohio St.3d 421, 429, 1997-Ohio-259, citing

Dresher v. Burt, 75 Ohio St.3d 280, 1996-Ohio-107.

{¶72} It is based upon this standard that we review_ Gulf's assignments of error.

{%73} As set forth above, the underlying complaint filed by the Wards against

United alleges David Ward was injured as a result of a dangerous condition of which

United had knowledge, and United subjected him to this dangerous condition despite

knowledge it was substantially certain he would be injured in the process of performing

his job duties.
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f¶74} United filed the within action to determine whether Gulf owed a duty to

defend, indemnify, or otherwise provide coverage to United for any and all allegations

stemming from the underlying intentional tort lawsuit. Gulf maintains it had no duty to

defend in this matter and the stop-gap coverage provided to United was not.illusory.

{775} When a complaint alleges a.claim that could potentially be covered by an

insurance policy, the duty to defend arises. Cincinnati Ins. Co. v. CPS Holdings, Inc.

(2007); 11.5 Ohio St..3d 306, 875 N.E:2d 31. "[When] the complaint brings the action

within the coverage of the policy, the insurer is required to make the defense,

regardless of the.ultimate outcoine of the action.or:its liability .to the insured." Id. Even

wherr the action is not clearly within the policy coverage, but the: allegations cc7uld

arguably or potentially state a claim within the policy coverage, the insurer still hasa

responsibility to defend the entire action. Sanderson v. Ohio Edison Co. (1994), 69 Ohio

St.3d 582, 586, 635 N.E.2d 19; Willoughby Hills v. Cincinnati Ins. Co. (1984), 9 Ohio

St.3d 177, 459 N.E.2d 555.

{T76} However, an insured is not obligated to defend a claim "clearly and

indisputably outside the contracted policy coverage." Cincinnati Ins. Co. v. CPS

Holdings, Inc., supra. "Only if there is no possibility of coverage under the policy based

on the allegations in the complaint will the insurer not have a duty to defend the action."

Erie Ins. Exch. v. Colony Dev. Corp. (1999), 136 Ohio App.3d 406, 413, 736 N.E.2d

941.

{¶77} An insurer's duty to defend is broader than the duty to indemnify. Ohio .

Govt. Risk Mgt. Plan v. Harrison, 115 Ohio St.3d 241, 874 N.E.2d 1155, 2007-Ohio-

4948, ¶ 19. The duty of the insurance company to defend is separate from the duty of
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the insurance company to indemnify. Willoughby Hills, supra. Orice a duty to defend is

recognized, "speculation about the insurer's ultimate obligation to indemnify is

premature until facts excluding coverage are revealed during the defense of the

litigation and the insurer timely reserves its rights to deny coverage." Erie Ins. Exch.

Supra at 413.

{7178} In its motion for summary judgment, United maintains, "{i]n obtaining the

Gulf policy, it was United Foundries' express inteni to procure insurance.which would

provide a defense and indemnity for claims of substantial certainty employer intentional

torts." (United's Motion for Summary Judgment;'Affidavit ofP.onald Martin). United

further stated it believed the $5,000premium'it paid for "Stop-Gap" coverage provided

defenseand indemnity coverage for'substantial certainty employer intentional torts. Id.

{779} Gulf argues the language in the "Stop Gap" endorsement excludes

substantial certainty employer intentional torts which "have been determined to have

been committed by [United]".

{¶80} United argues such coverage was the sole purpose of purchasing the

endorsement and, without such coverage, the endorsement is useless. Without it,

United asserts it paid a significant premium for nothing.

{j(81} Gulf maintains while the Stop Gap endorsement does not provide

coverage for substantial certainty Intentional torts, it is not illusory because it does

provide coverage for dual capacity suits, third party over-suits, consequential bodily

injury and unknown employer liability hazards. We agree.

{¶82} Because the claim as alleged in the Wards' complaint would not bring the

action within the coverage of the policy, we find Gulf is not required to defend nor
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indemnify United under the terms of the policy. The cornplaint clearly alleges an

intentional tort claim against the employer. Such claim is clearly excluded from

coverage under the Commercial General Liability Policy as modified by the Employers

Liability Stop Gap Endorsement to exclude coverage for: "'Bodily injury' intentionally

caused or aggravated by you, or 'bodily injury' resultirig from an act which is determined

to have been committed by you with the belief that an injury is substantially certain to

occur." If a.contract's terms ar.e clear anel unambiguous, no issue of fact remains and

the contract must be interpreted as a matter of law. Inland Refuse Transfer Co, v.

Browning Ferris..lndus. of.Ohio;(nc. (1984) 10Ohio St:3d, 321, 322: 5ecause w;e fin.d;

the exclusion is unambiguous, United's purpose or understanding it was acquir_ing

coverage for such a claim underihe Stop Gap-Endorsement is irrelevant.3

{¶83} United argues because the :plaintifi-employee's claim has yet to be.

"determined to have been committed," it is entitled to a defense even if coverage is later

determined to be unavailable. We find this argument unpersuasive. If the allegations in

Wards' complaint are ultimately determined to be true, coverage is specifically

excluded. Applying the "scope of the allegations" test, we find the claim stated in the

complaint is neither potentially nor arguably covered under the terms of the policy. As

such, we conclude Gulf has no duty to defend nor indemnify.

{784} In his dissent, Judge Wise finds coverage exists based upon the definition

oi" "employer's liability ha7-ard." Judge Wise interprets such definitional language as

providing coverage to employees for injuries arising out of their employment not

3 The insured's purpose and understanding may well be relevant in a claim by the
insured against the issuing insurance agenUagency.
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otherwise covered by workers' compensation.4 Thus, he concludes the only thing the

Stop Gap Endorsement could provide coverage for is substantlal-certainty intentional

torts,5 As such, Judge Wise, as did the trial court, concludes the Stop Gap

Endorsement is illusory. We respectfully disagree.

_{T85} Gulf asserts the Stop-Gap endorsement provides additional:coverage for

"dual capacity torts" and "third party over-suits" which are specifically excluded under

the General Comrnercial Liability Policy.. While acknowledging Gulf's asser'tion, United

replies, because its only intended purpose for purchasing the Stop-Gap Endorsement

' was ^to cover substantial certainty einployer . intentional torts, the endorsement Is

illusory:6 While United's "understanding''7 was the endorsement would provide.defense

and indemnity coverage for substantial ceitainty employer intentional torts, such

understanding goes to the extent of the additional coverage purchased rather than

whether additional coverage exists: Although the expanded coverage is not necessarily

what United thought it would be, we do not find it to be illusory.

{9186} Gulf's two assignments of error are sustained.

° As noted by Judge Wise, employee claims against an employer for negligence are
barred under Ohio's Workers' Compensation Laws.
'Wise, J., dissent ¶94.
`Appellee's Brief at p.6.
' Appellee's Brief at p.1.
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{¶87} The judgment of the Stark County Court of Common Pleas is reversed

and the matter remanded to that court for further proceedings in accordance with this

Opinion and the law.

By: Hoffman, F.J.

Farmer, J. concurs,

Wise, J. dissents

, 'HON.,.WILLIAM B. HOF'P

HON. JOHN W. WISE
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Wise, J„ dissenting

{¶88} I respectfully dissent from the majority opinion.

{T89} In the instant case, Appellee argues that coverage for substantial certainty

intentional torts was the sole purpose of purchasing the endorsement and that without

such coverage, the endorsement is useless and further, that it paid a significant

premium for nothing.

{T90} Appellant Gulf argues that while the Stop Gap endorsement does not

provide coverage for substantial certainty intentional torts, it is not illusory because it

does provide coverage for dual capacity suits; third party over-sWits,. consequential

bodily injury and unknown employer fiability hazards.

{T91} Pursuant to the Employer's Liability Coverage/Stop-Gap endorsement;

such coverage included:

{¶92} "Bodily injury" sustained by one of your employees if such "bodily injury"

arises out of and in the course of such employee's employment by you which is

necessary or incidental to your work in a state designated in the Schedule on

endorsement CG T3 13 10 89; and

{T93} "b.

{¶94} This writer reads this to mean that this endorsement provided coverage for

injuries to employees of Appellee United Foundries arising out of their employment with

Appellee that is not covered by the workers' compensation system. In Ohio, the only

injuries that would not be covered by workers' compensation are intentional torts and,

as the only type of intentional tort that one can insure against without violating Ohio



Stark County, Case No, 2009 CA 00019, Dissenting Opinion 16

public policy is substantial-certainty intentional torts, the only thing the stop-gap

endorsement could provide coverage for is substantial-certainty intentional torts,

{¶95} While Appellant Gulf argues that other claims such as "dual capacity torts"

and "third party over-suits" would be covered under this Endorsement, this writer's

understanding of "dual capacity torts" and "third party over-suits" is such that a foundry

would have no use for this type of coverage as it does not produce an end product

wfiich woufd subject it to liability for those types of claims.

{¶90} Based on the language as contained in the endorsement, I would find thaf

to give eflect to the exclusion -would render ifs policy illusory.

{T,97} When interpreting an insurance contract, the main goal of the court is to

achieve a" `reasonable construction [of the contract] in conformity with the intention of

the parties as gathered from the ordinary and commonly understood meaning of the

language employed."' King v. Nationwide Ins. Co: (1988), 35 Ohio St.3d 208, 211, 519

N.E.2d 1380, quoting Dealers Dairy Products Co, v. Royal Ins. Co. (1960), 170 Ohio St.

336, 164 N.E.2d 745. If a contract's terms are clear and unambiguous, no issue of fact

remains and the contract must be interpreted as a matter of law. Inland Refuse Transfer

Co. v. Browning-Ferris Industries of Ohio, Inc. (1984), 15 Ohio St.3d 321, 322, 474

N.E.2d 271. However, when an ambiguity exists, the contracf's ambiguous terms must

be strictly construed against the insurer and liberally in favor of the policyholder. King,

supra, 35 Ohio St.3d at 211, 519 N.E.2d 1380.

{¶98} When "construing an agreement, the court should prefer a meaning which

gives it vitality rather than a meaning which renders its performance illegal or

impossible." Kebe v. Nurro Machinery Corp. (1985), 30 Ohio App.3d 175, 30 OBR 316,
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507 N.E.2d 369. Generally; "courts disfavor contract interpretations which render

contracts illusory or unenforceable." Harasyn v. Normandy Metals, Inc. (July 28, 1988),

Cuyahoga App. No. 53212, 1988 VVL 86966, quoting Liqui*Lawn Corp, v. The

Andersons (Apr 10, 1986), Cuyahoga App. No. 50240, 1986 WL 4394.

{199} I arn not inclined to givethe insurance policy a reading that would render it

useless. Appellee paid a significant premium for this policy, and we fail to see what ii

paid for if it was not coverage for substan'tial-certainty intentional torts.

{¶100} Accordingly, I would find the trial court did not err in finding there, is no

genuine issue of material facti, and Appellee United Foundries was entitled to jument

as a matter of law.



IN THE SUPREME COURT OF OHIO 10

DAVID WARD, et al.,

Plaintiffs,

vs .

UNITED FOUNDRIES, INC., et al.,

DePendant/Plaintiff/Appellant,

CASE NO. 2010-1049

On Appeal fron? the
Stark Coanzty Coairt qf Appeals,

Fifth Appellate District

Cozn,t of Appeals
Case No. 2009-CA-000.19

GULF UNDER1WRITER S INSURANCE
COMPANI',

Defandant/Appellee.

NOTICE OF CERsIFIEZ? CONFLICT

( zr-^, i^PH u._



Ronald B. Lee (#0004957)
Roetzel & Andress, LPA
222 South Main Street
Alcron, Ohio 44308
Telephone: 330-376-2700
Facsimile: 330-376-4577
rlee^u).ralaw.com
Cozinsel for Defenclcazt/Appellee Gulf
Underrvriters Insurance Competny

Michael R. Cashrnan (#206945 (MN))
Zelle Hofmaim Voelbe] & Mason LLP
500 Washin.-ton Avenuc South
Suite 4000
Mimiea.polis, Mirniesota 55415
Telephone: 612-339-2020
Facsimile: 612-336-9100
rncashman(@zelle.com
Counsel for Defendant/Appellee Gulf
Undertivriters Insurance Conzpany

Craig G. Pelini (#0019221)
Kristen E. Canipbell (#0066452)
Pelini, Campbell, Williams
& Traub LLC
Brettoil Con-m-ions - Suite 400
8040 Clevelancl Avenue NW
Nortii Canton, Ohio 44720
Telephone (330) 305-6400
Facsimile (330) 305-0042
E-Mail: Icec(c^pelini-law.com
Coicnsel, for Plcii atiff/tlppellcrnt
United Foundries, b2c.

Joseph F. Nicholas, Jr. (#0038063)
Elaine Tso (#0081474)
Mazanec, Raslci.^i, Ryder & Keller Co., LPA
100 Franklin's Row
34305 Solon Road
Cleveland, Ohio 44139
Telephone: 440-248-7906
Facsimile: 440-248-886.1
inicolas cr.mrrklaw.coin
etso(^nnrklaw.com
Counsel fo r Dejendants• United Agencies, Inc.
And Terry Drcagcm.



Notice of Ceriified Conflict

Appellant United Foundries, Inc. hereby brings the appeal within based on a certified

conflict issued by the 5th District Court of Appeals. According to the judoment entry certifying

the conflict, the 5"' District Court of Appeals' opinion in Yycn-d v. Uniled Fouraclries v. Gulf

Underi-nrites Inst(rance Conapany, 5' App. No. 2009 CA 00019, is in conflict with the 3"l

District Couri of Appeals' decision in Cooper Tire and Rubber Company v. Travelers Casualty

and Szrety Conzpany, 3d App. No. 5-06-40, 2007-Ohio-1905. The Court of Appeals lias issiied

the following certined question:

WHETHER AN EXCLUSION IN A COMNIERCIAL GENERAL
LIABILITY INSURANCE POLICY AND/OR STOP/GAP
ENDORSEMENT FORM, STATING THE INSURANCE DOES NOT
APPLY TO "BODIL 1'' INJURY INTEN T IORiALLY CAUSED OR
AGGRAVATED BY YOU,-.OR BODILY INJURY RESULTING FROM
AN ACT WHICH IS DETERMINED TO HAVE BEEN COMMITTED
BY YOU WITH THE BELIEF THAT AN IN`JURY IS
SUBSTANTIALLY CERTAIN TO OCCUR" REQUIP.ES A FINAL
DETERMINATION MADE BY EITHER A JUDGE OR A JURY
BEFORE THE DEFENSE OF A CLAIM FOR A SUBSTANTIAL
CERTAINTY EMPLOYER IN'TENTIONAL TORT CAN BE DENIED.

Copies of the order certifying the conflict, the 5" District Court of Appeals case, and the

District Cotu t of Appeals case are atta hed hereto pursua rt to Supreme Court Practice Rtile 4,

Section 1.

Respectfully submitted,

Craie G. Pelini (#0019221)
Counsel of Record
Kristen E. Campbell (90066452)
Pelini, Campbell, AT7illiams
& Traub LLC

Bretton Cornmons - Suite 400

1



8040 Cleveland Avenue NW
North Canton, OI-I 44720
Telephone: (330) 305-6400
Facsimile (330) 305-0042
E-Mail: ogp@pelini-law.com
E-Mail: lcec@p eli.ni -l aw. c om
Counsel for Appellant,
United Foundries, Inc.

CERTIFICATE OF SERVICE

This will cerfify that a copy of the foredoing Notice of Appeal was sent by regLilar U.S.

mai', this 19th of July, 2010 to:

Ronald B. Lee (#0004957)
Roetzel & Andress, LPA
222 South Main Street
Flnon; Ohio 44308
Coa nsel fo • Defendant/Appellee Gu1f Underwriters insurance Company

Michael R. CasYnnail(#2069d5 (Ml^T))
Zelle Hofmann Voel.bel & Mason LLP
500 Washington Avenue South
Suite 4000
lvfimieapolis, Miimesota 55415
Couns•el for Defendant/Appellee Gulf
Underwriters Insurance Conzpany

Joseph F. Nicholas, Jr. (#0038063)
Elaine Tso (#0081474)
Mazanec, Rasldn, Ryder & Kell.er Co., LPA
100Fnmldin'sRow
34305 Solon Road
Cleveland, Ohio 44139
Coanzsel for Defendants United Agencies, Inc.
And Ter )^ Dragan

Ici-isteli E. (^=pbell

S:A302.5VGA:inprcnie ConrtAnol ol r.crliiied conflicl.doc^7/IC;IO:jc^

A-26



IN :T,I•dE COURT OF APPEALS FOR.STAP.K COUNTY, OHIO

FIFTH APPELLATE DISTRICT

DAVID WARD, ET AL.
Plalntiffs

-vs-
JUDG1vIENT ENTRY

UNITED FOUNDRIES,_INC., ET AL. CASE fJO. 2009CA0019
Defendant/Plainitiff/Appellee

-vs-

GULF UNDERWRITERS
INSUP.ANCE COMPANY

Defendant/Appellant

This matter came on Tor consideration upon.a motion to ceriify conf(iat Tiled;by

Appellee.United Doundries, Inc.

The Ohlo Supreme Co.urt set forth tha r.eqtiirements necessary to properl.y certir"y

a conflict.in Whitelock v. :Gilbane 3uildin.g Company 1993-Ohio-223, 66 Ohio St.3d 594.

The Cour: held:

"Accordingly, we resoectTully.urge our sisters and brothers in the courts of

appeals to certify to us for final determination only tnose cases where there rs a true and

actual conflict on a rule of law. In so urging, we hold that (1) pursuant to Section 3(B)(4),

Ariicle IV of the Ohio Constitu'tion and S.Ct.Prac:R. III, there must be an actual conflict

between appellate judicial districts on a rule of law before certification of a case to the

Supreme Couri for review and final determination is proper; and (2) when .certifying a

case as in conflict wiih the judgment of another court oi appeals, either the journal entry
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or opinion.of the court of appeals so.ceriifying must clearly sei forth the.rule of law upon

which the alleged conflict exists."

Appellee United maintains this Court's May 3, 2010 Opinion and Judgment Entry

is in conflict with_the decision ofthe Third District Court of Appeals in Cooper Tire and

Rubber Company v. I ravelers-Gasualty.and Surety Company No. 5-06-40; 2007:0hio

1905..

Upon review, this Court r;inds a tru and actual confiict does exist, and hereby

c3riiries the same to Supreme Cour't for review and a final deteirnination as to the

following:

INhether an exclusion ina cpmmercial general.liabilitv insurance polic.y and/or.

stop gapendorsement r'orm, statrng the insurance does noi applyto "bodiiy.injur.y1; ..:

in t entionally caused or aggra vated byyou, . or bodily injury resulting r"r,om an aci which. is

determined:to have been committed:by you with the:beti.ei that an injury is.substan.trally

certain to occur" requires a fina( determination made by either-a judge or a jury before

the dei•ense of a claim tor a substantial certaintyemployer intentional tori can be denied.

IT IS SO ORDERED:

V^rBH;ag;6/10/10
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Hoffman, P.J.

M} Appellant Gulf Underwriter's Insurance Company appeals the July 6, 2009

Judgment 7-ntry of the Stark County Court of Common Pleas, denying its motion for

summary judgment and granting Appellee Ur ited Foundries, Inc.'s motion for summary

judgmerrt on the issue of duty to defend.

STATEMENT OF THE FACTS AND THE CASE

1.72-} On or about June 6, 2003,
David VVard, an employeeof United,

roundries, Inc. ("United") sufiered a workplace injury.

{^3} On June 7, 2004, Vtlard Tiled an intentional to^i suit against United al1eging

he was Injured by a melting Turnace that was a dangerous condition, and that United

had actual knowledge oi that dangerous conditlon. According to Ward, tanite.d also

subjected him to t'nis dangerous condition "despite knowledge that he and others

similarly situated were substantialiy cerain to.be injured in the process of perrormin.g his

job duties," in summari'-ing this claim for reliei, Ward alleged he was injured "as a direct

and proximate result oi the intentional and wrongful misconduct" of United. Ward also

soughi punitive damages. Specifically, Ward alleged ihe conduct by United was "willful,

wanton, intentional and/or with actual malice and the Plainti i is antitled to punitive

damages." The complaint also contained a derivative claim by IViary Ward, who alleged

she "has suffered the loss of the care, companionship, consoriium, services and society

of her husband."

;¶4} At the tima of this occurrence, Guli Underwriters Insuran ce Company

("Guli') insured United under a policy that was effective from July 1, 2002, to July 1,
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2003. Commercial general liability coverage was included in the Gulf Policy. In pertinent

part, the Commercial General Liability Coverage Par" states as toliows:

{T 5} "Various provisions in this policy restrict coverage. Read the entire policy

carefully to determine rights, duties and what is and is not covered.

i`1T0} ",°,lECTION I - CO\/cPLAGES

{717} "COVEP.AGE AB017ILY INIJURY AN>7 PROPERTY bANIAGE.

L I>cOILI.T Y

{^(8} "1. Insuring Agreement

{) J} "a. U e will pay;thosa su s#haf-ti e insured.becomes le.gatly obiigated

to pay as damages becausu of '.bodily injury' or 'propery damage' to which this

insurance-applies. We will have the right and duty.to defend the insur.ed.against any

°'suiV' seeking those darnages: However; we will, have no duty to defend the insured

against any 'suit' seeking damages for 'bodiiy Injury% or 'proper iy darnage' to which this

insurance does noi apply.

{^j10} "No other obfigation or liabiiity to pay sums or perforrn acts or services is

covered.

{`((11} "b. T his insurance applies to 'bodily injury' and 'property damage' only if:

'112} "(1) The 'bodily injury' or 'properiy damage' is caused by an 'occurrence'

that takes place in the "coverage territory"; and

{T13} "(2) The 'bodily injury' or 'property damage' occurs during the policy

aeriod.
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{Tj 141 "c. Damages because of 'bodily injur.y' 'u-clude damages claim.cd by any

person or organization for care, loss of services or death resulting at any time from the

'bodily injury.'

{^j'15} "2. rxclusions

{ j(16} "This insurance does not apply to:

{T171 "a; 7_::xpected or Intended Injur.y

{^(18} °'Bodily injury' or 'properiy damage' expected or intended from thG

standpoint oi the insured . • ,

f^j'^_9^: }

=mployPr's LiabilitY

{qf21) "'Bodily.injuy'aa:

[^(22} "An 'employee' ot the insured arising out ot and in the course of:

{T^23} "(a) E:mploymeni by the insured; or .

{T,24} "(b) Periorming duties related to the conduct oi the insured's insurers; or

{'^25} "(2) The spouse, child, parent, brother, or sister oi that "employee" as a

consequence of Paragraph (1) above.

{726} " T his exclusion appiles:

1727} "(1) Whether the insured may be Ilable as an employer or in any other

capacityi; and

{T28} "(2) i o any obligation to share damages with or repay someone else who

,
musi pay damages because oi injury.-

This provision is feterrBd i0 a5 a"duai capacity" exclusion VVIthln the InSUranC^

industry.
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{71'9} „ ,: *

5

{^(30} " SEC i ION V - DEr1NI.TIONS

rr31.^ °3, 'Bodily injury' nieans bodily injury, sichness or diseasa sustained by a

person, including death resulting from any of these at any time.

• ^^ 111' H 7 ' '
LQ^ J /

{^j133} "13. Occurrence' means an accident, ircluding continuous or repeated

eaposur-e-to substantially the same.gen.eral harmful conditions."

"134} United also purchased employers liability coverage from Gulf via an

cmplo.yarsLiabilii:y Stop Gap Endorsement, whicn states, in pertinent par

{735} EMPLOYER'S LIA3{LI-TY COVERAGE

y^36) "TH15 BNDOrSENIEN T CHANGES THE POLICY. PLE ASE r.,ED IT .

CAREPULLY.

^yj3i} "^This endorsement modifies insurance provided under the following:

{Tlj 3II} "COMMERCIAL GEhtERAL LIABILITY COVEP.AGE PART

{739} "A. SCHEDULE

j40} "1. Designated Sta`ie(s): OHIO

{TJ42} "B. PROVISIONS

{^(43} "The following provisions apply to SEC T ION I CO\/ERAGE A. - with

respect to 'bodily iniury' included within the 'employer's liabiiity ha7ard.'

.11=`4F "1. The exclusions in paragraph 2 of S^EC i ION I - COVE°AGE A. - are

replaced by the following:

' This provision is reierred to as a"third par y over-suit" excluslon vJit'nim the insurance

industry.
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{.'(45} " I his insurance does not apply to:

{^j46}

{T47} "e. 'Bodily injury' Intentionally caused or aggravated by you, or 'bodily injury'

resulting n-om an act which is determined to have been committed by you with the belief

that an injury is substantially certain to occur;

{$49} "S The rollowing additional deTiniiion appiies:

{TJ50} "'Employer's iiabilityna7ard' includes:

{T151} "a. 'Bodily injury' sustained by one oi' your employees if such "'aociii,y

njury" srises out of and in t'ne courseoi such employee's employment by you which fs

necessary or incidental to your work in a state designated In ; lhe Sche 1.ule on

endorsement CG T3 13 10 89; and

{T52} "b. Consequential 'bodily injury to a spouse, child, parent, brother or sister

of the injured employee provided that such 'bodily injury' is the direct corisequence ot

bodily injury' included within a, above.

{753} "'Bodily Injury under a. and b. above is included whether or not:

{754} "i. The insured may be liable as an employer or in any other capacity; and

{75-5} "ii. It involves an obligation to share damages with or repay someone else

who must pay damages because or't'ne injury."

{T56} The Gulr' Policy was also endorsed with a°unitive Damages Exclusion,

which provides:
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{y;57} "In consideration of the premium charged, and notvdithstanciing anything

contained in this policy to the contrary, it is agreed that this policy does not apply to

liability for punitive or exemplary damages, in whatever form assessed."

{ql'513} On or about June 11, 2004, United forwarded a copy of the 2004

complaint filed by the Wards to Gulf. Gulf responded on June 25.; 2•004, and denied

defense and indemnity coverage.

{`f59} The Wards' complaint was dismissed without prejudice on or a'aout

February 27, 2006, but was re-filed on April 24, 2006. I he new complaint vvas identical

Lothe pre>iious complainr Con:sequently,, Gulf maintained itsdenial oideTense and

indemnity cov.erage.

{T60} On or aboui June '1, 2007,, United filed the instant Iav stait ^:against ".

Appellant Gulf, seeking a declaration Gulf was obligated to provide a defense and

indernnity coverage,

{Tn 1} On November 26, 2007, the trial court consofidated the deTense/cov?rage

declaration action with the underiying intentional tort complaint for pretrial discovery.

Subsequently the trial court issued an order on June 24, 2008, instructing the parties to

file dispositive motions solely on.the issue of-whether Gulf had a duty io defend United,

{¶62} On July 3, 2008, United filed a motion for summary judgment alleging a

duty to defend e>ast-ld under the Employers Stop Gap Endorsement.

163} On July 17, 2008, Gulf filed a cros:-mozion for summary judgmenf alleging

there vves no possibiiity of coverage and thus it had no duty to daiend.
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N64} On or about January 5, 2009, the trial.courl issued an orcier finding there

were no genuine issues of material fact on the duty to defend, and gr anted summary

judgment for United.

{7165} It is from this decision Gulf now appeals, assigning the following errors Tor

review.

ASSIGIVMEN I S OF Cr-'iPOR

{^i65} "I. THE TRIAL COURT cRRcD IN DENYING SUMIdiAPY J.UDGf^/IPN i

FOR APPFLL .AN T GULP ON THP DUTY TO DEFEND WHPN THE Uh1DISP:U'.i E:D

{T07} "II. THE TRIAL COURT ERR'^=D IN GRANTING SUIVII AIAR1' JUDGMENIT

FOR APPELLEE UNITED ON THE DU I Y TO D=PEND WHEN hi CONC,LJJDi=D :HA:T

TH- cIAPL01'^RS LIADILI T Y S I OP GAP ;-NDORSEMPNT WAS ILLUSORY."

{T681 VVe shall address Gulf's assignments oi error together as they are

interrelated.

{Tn9} Summary judgment proceedings present the appellate cou,-t wiin the

unique opportunity of reviewing the evidence in the same manner as the trial court.

Smiddy v. The Wedding Paity, Inc. (1987), 30 Ohio St.3d 35, 36. Civ.R. 56(C) provides,

EVIDENCE ES7ABLISHED NO POSSIBILITY OI 3 COV.=P.AG'P.

in pertinent part:

{71D} "5umrnary judgment shall be rendered Torthwith ii the pleadirrgs,

depositions, answers to Interrogatories, written admissions, affidavits, transcripts of

evldence in the pending case, and v+tritten stipulations of fact, if any, timely filed in the

aCtlon, show that therC- is r10 genulnP issue a: t0 any materlal icl[L an
q tnai the I71o'ding
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party is entitled to judgment as a matter of law. A summary judgment shall not be

rendered unless it appears from such evidence or stipulation and only therefrom, that

reasonable minds can come to but one conclusion and that conclusion is adverse to the

party against whom the motion for summary judgment is made, such party being

entitled to have the evidence nr stlpulation construed most strongly in his favor:":

{71} Pursuant to the above rule, a trial court may not enter a summary

judgment if it aopears a material faci is genulnaly disputed. I he party moving for

sumrnary judgment bears the Initlal burden of infonming the tiial cour oi the basfs for its

17)otlonand IdentlTying tilose por tlons Oftherecord tnat demonstr atezt,Ile ab0en0e'of a

genulne issue of material f act. T.'ne moving party may not make acanclusory a.sertion

that tne non-moving party has no evidence to prove its caee. I he moving pWyy must

specifically point to some evidence which.demonstrates the non-mov.ing party cannot

suppor its c{aim. If the moving party satisfies this requirement, the burde q shifts to the

non-moving party to sat for th specific facts demonstrating there is a genuine issue of

material fact for trial. 1/ahita v. Hall, 77 Ohio St.3d 421, 429, 1997-Ohio-259, citing

Dresner v. Buri, 75 Ohio St.3d 280, 1996-Ohio-107.

{772} It is based upon this standard that we review Gulf's asslgnments of error.

{T73} As set forth above, the underlying complaint filed by the Wards agair,st

United alleges David VVard was injured as a result of a dangerous condition of which

condition despi'teUnited had knowledge, and United subjected him to this danaerous

knowledge it was substantially certaln he would be injured in the process of periorming

his job duties.
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{yj74} United filed the within action to determine whether Gulf owed a duty to

defend, indemnify, or otnerwise provide coverage to United for any and all allegations

stemming from the underlying fntentional tori lawsuit. Gulf maintains it had no duty to

defend in this matter and the stop-gap coverage provided to United was not Illusory.

^yj75} When a complaint alleges a.claim.t'r^at could potentially be covered by an

insurance poiicy, the duty to defend arlses. -Cincicinari 1ns. Co. V. CPS z`-loldings; Inc.

(2007); 11.5 Ohio St.3d 306; 875 NI.-:2d 31. "[VUhen] the complaint brings the action

within the coverage of the policy, fne insurer fs required to make the datensz,

regardless:i the ultimate outcome oi the.action or i* ii:ability to thzinsur.:ad." Id. ^ven

when'iheaction is notclearlywithin the^poiicycov-;rage, but th.a allegations,--could

arguably.orpotentially state, a clairn.within the p.oiicy coverage, the insurer.siill,,has a

responsibility to deferid the zntire action. Sanderson v..Ohio E-disan Co. (1994), E39 Ohio

St.3d 582, 5806, 635 N.E.2d '19, Wil(ou.gnby ^=lills v. Cinainnati Ins. Co. (1984), 9 Ohio

St.3d 177, 459 N.E.2d 558.

?T78} Howzver, an insured is not obligated to defend a claim "cfearfy and

indisputably outside the contracted policy coverage." Cincinnati Ins. Co. v. CPS

Holdings, Inc., supra. "Only if there is no possibility oi coverage under the poiicy based

on the allegations in the complaint will the Insursr not have a duty to defend the actlon."

E rie Ins. -^xch. v. Colony Dev. Corp.
(1999), 135 Ohio App.3d 406, 413, 736 1 1.^.2d

941.

^T77} An insurer's duty to defend is broader than the duty to indemniTy. Ohio

Govl. Risk h/gi. Plan v. Harrison, 115 Ohio St3d 241, 874 N.t.2d 1155, 2007-Ohio-

49c8, ^i 19, The duty of the insurance company to derend is separate from the duty oi
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the insurance company to indemnify. Willoughby Hills, supra. Once a duty to defend is

recognized, "speculation about the insurer's ultimate obligation to indemnify is

premature until facts excluding coverage are revealed during the defense of the

litigation and the insurer timely reserves its rights to deny coverage."
Erie Ins. Exch.

Supra at 413,

{Tj78} In its motion for summary judgment, United malntains; "[i]n obtaining the

Gulf poilcy, lt was United -oundries' express intent to procure insurarice.whlch would

provldea defense and Indemni'ty for cla'urris of substantial certainty employer intentional

.t5rts." (United'sMotion roi Summay Judgment;,Affidavit or Ronald Il United

furt'ner sLaied if believed the S5000prerniurn irpaid for "Gtop-Gap' ooverags,pr.ovided

defense and indemnity covWrage for subatantialcsttaint.y employer interitional tor;.cs. Id.:,

°- Ga ^^ endorsement excluc!es
{jl79} Gulf argues the language in the.. Stop P

substantial ce <alnty employerIntentional tors wJhlCh "have bpen determined to have

beer committed by [United]"

i780} United argues such coverage was the sole purpose of purchasing the

endorsem nt and, without sucn cov^rage, the endorsement is useless. Without it,

United asserts ii paid a significant premium for nothing.

{TB1) Gulf maintains while the Stop Gap endorsement does not provide

coverage for substantial certainty intentional torts, it is not illusory because it does

orovide coverage for dual capacity suits, third party over-suits, consequeniial bodily

injury and unknown employer liability hazards. VVe agree.

7182} Because the claim as alleged In the VVards' complaint would not bring the

action within the coverage of the policy, vde find Gulf is not required to defend nor
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indemnify United under the terms of the policy. The c,ornplalnt clearly alleges an

intentional torl claim against the employer. Such claim is clearly excluded from

coverage under the Commercial General Liability Policy as modified by the Employers

Liability Stop Gap Endorsement to exclude coverage for: "'Bodily injury' intentionally

caused or aggravated by you, or'bodily injury' resultirig from an ac`twhich is determined

to have been committed by you with the belier` that an injuny is substantially certain to

occur." If acontract'sterms are clear andunamblguous, no issue of fact remalns and

the contract must be Interpreted as a matter of law. (nland efuse Transtvr Co, v.

Browriing`Eani"s:indus. or" ^nio; lnc ('P984j, Or;^:hio S.3 ;'.^21, 522: 3`ecause we.;iind

the 'eXciuslon is .LlnarilblgLlo.us, Untted's purDOSe ;:Or linderstarlding It was acqulT:-In(:j

3 y

'CDverage`Tor such a Cialm Cinder'til° Slop.:Ga'17:i.Endoisameniis irrelavant

E3} United argues because the :plaintii^-employee's claim has .yet to be
f`^

"determined to have been committed," it Is en'titi ad to a defense ever ii coverage is latar

determined to be unavailable. We find this argument unpersuasive. It the allegations in

Wards' complaint are ultimately determined to .be true, coverage is specifically

excludpd. Applying the "scope of the allegations" test, we find the ciaim stated in the

complaint is n=ith-Ir potentially nor arguably covered under the terms of the policy. As

such, we conclude Gulf has no duty to defend nor.indemnify.

{T84} In his dissent, Judge VV!se finds covzrage exists based upon the d?finition

o; "empioyer's liability ha7ard." Judge Wise Interprets such deiinitional language as

providing coverage to emplo)cees for injuries arising out of their employment not

The insured's purpose and understanding ITiay well b° reieVanl In a CIaIITI by tnB

insured against the issuing insurance agenUagency.

A-40
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otherwise covered by workers' compensation.4 Thus, he concludes the only thing the.

Stop Gap Endorsement could provide coverage for is substantial-certainty intentional

torts.° As such, Judge Wise, as did the trial court, concludes the Stop Gap

. We respectfully disagree.cndorsemeni is Illusory

^.T85} Gulf.asserts the Stop-Gap endorsernent provides additional coverage for

"dual capacity torts" and "third party over-suits" which are specifically e,xclUderJ urlder

the.G.eneral Comrnercial Liability Polic.y_ While acknowledging Gulf'.s_-assert.ion, United

reolies, because its only intended purpose tor purchasing the Stop-Gap Endorsement

wa° to cover substantia9 cd^ainty ei^nployer intentional tor.ts, the endorsement.,;s

illu-sory:6 :While United's ".understanding°z was:the endorsement would orovide.deTeanse

and indemnity coverage. for substantial certainty =employer intentional -iC '^,.. .5.11ch

^
l:lnderstanding goes-to .tne extent.:of ti^le additiona li cov6r.age purchaseG rather L, an

whsi'nar addiiional coverage exists, Although the expanded coverage !s not n c°ssarily

what Unitedthoug'nt it would be, we d.o not find.it to be illusory.

{¶B "?  G.uff's two assignments oi error are sustained.

p,s noted by Judge Wlse, employee claims against an employer for negllgence are

barred under Ohio's VVorhers' Compensation Laws.
V\iise, J., dissent ^,64.

^p,ppellee's Brief at p.6.
Appellee's Briei at p.1.
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{q(87} The judgment of the Stark County Cour of. Common Pleas is reversed

and the matter remanded to that court for further proceedings in accordance with this

Opinion and the lavv.

By: Hoffman, P.J

Farn-ier, J. concurs,

Wise, J, dissents

HON -WILLIAM B rl je ^N

HON,SHEIL.? f.yFf^^^IEP.

H.ON. JOHN W. WISE
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Wise, J., uissenring

{¶EB} I respectiully dissent from the majority opinion.

{jj89} In the Instani case, Appellee argues that coverage for substantial certainty

intentional torts was the sole purpose of purchasing the endorsement and that without

such coverage, the endorsement is useless and turther, that it paid a slgnificant

premium for notning.

{T,90} Appellant Gulf argues that while the Stop Gap endorsement does not

provlde coverage Tor substantial certainty intentlonal torts, it ls not IllLlsory because it

does provide covetageTor dural' capacity suits; third p.arty over-suits,.conseq:uenriai

bodily injury and unknown employer liability ha-zards,

{T9 } t ursuant to the Ernpl^y.er's -Liabiiity Covaragel5top-Gap ar-^d^ra=inent

such coverage included;

{¶82} "Bodiiy Injury" sustained by one ot your empV•oyees if such :'bodiiy inju ,ry"

arises out oi' and in the course of such employee's employment by you which is

necessary or incidental to your work In a state designated in the Schedule on

endorsament CG 7) 13 10 89, and

{T93} "b "'

{¶94} This writer reads this to m^^an that this endorsement provided coverage for

injuries to employees of Appellee United Foundries arfsing oui oT their employment with

Appellee that is not covered by the workers' compensation system. In Ohio, the only

injuries thai woLdd not be covered by workers' compensation are intentional to>Zs and,

as the only type ot in'tentional tori that one can insure against withou't vioiating Ohio



0
Stark County, Case No, 2009 CA 00019, Dissenting Opinion

public policy is substantial-certainty inientional torts, the only thing the stop-gap

endorsement could provide coverage for is substan'tia!-certainty Irrtentional torts.

{'¶95} While Appellant Guli' argues thai other claims such as "dual capacity-torts"

and "third party over-suits" woLdd be covered under this Endorsement, this writer's

understanding of "dual capaci'ty'torts"`and "third party ov.=,r-suits" is suc.h that a ioundry

ewould have no use for this type of coverage as It does not produce an nd product

wnlch woLild su'ajeci i..'to iiabiiity for t'nose types oi claims.

{T96^ Based on the language ascontalned In the endorsernent, I would find that

to give:.etiect•to the ;iusion would render^Fts policy illusory:

{qj97} When interpretingan insurance contract, thernain goal of the ^cou;t.;is-to

achieve a reasonabla constructioii '[oi'th° contr.act] in conformity :v1(ith ithe `iritenti.on oi

the paites as gathered irom the ordinary and commonly understood meaning of.the

language employ.ed' ° I'-:ing v. f^arionwide Ins, Co. (1988), 35 Ohio St..3d 208, 211, .519

L!:=.-d 1380, quoting D9alers Dairy Producis Co. v. ?oyai Ins, Co. (1960), 170 Ohlo St.

336, 164 N.E.2d 745, Ii a contracts terms are clear and unamblguous, no ,ssue Of Tac't

remains and the .contract must be interpreted as a matter of taw. Inland Refuse iransrer

Co, v. Browning-Ferris
Industries of Ohio, inc. (1984), 15 Ohio St3d 321, 322, 474

N.E.2d 271. However, when an ambiguity exists, the contract's ambiguous 'terms must

be strictly construed against the insurer and lib-3raliy in favor of the poficyholder.
King,

supra, 35 Ohio St.3d at 211, 519 N.=.2d 1380.

{y}9S} VrVhen "construing an agreement, the court should preter a meaning which

gives it vitality rather than a meaning which renders its pe ormance illegal or

Impossible." Kebe v. Nutro iihachinery Corp. ( 1 9 8 5 ) , 30 Ohio App.3d I F 5, 30 OBP. 316,
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507
I^ `2d 369, Generalty; "courts disfavor contract interpretations which rende.r

contracts illusory or unentorceable."
Haras.Vn v. Normandy Metals, Inc. (July.28, 1968),

Cuyahoga App No. 53212, 1988 WL 86966, quoting
Liqui^Lawn Corp, v. The

Andersons (Apr. 10, '1986), Cuyahoga App. No. 50240, 19'36 vVr 4394.

;TI99} I arn noi inclindd to gfve't'ne insurance policy a reading that would render it

us^less, Appel4ee pald a signiticant premium ror t'nis policy, and we fail to sAe what -it

nald "
ror if it was not coverage for suestantial-certainty intentional torta,..

{^ 1CtJ} Accordingly, I would find the trial cour did not err in finding there_. isno

genuine issue ot material fact, ara Apodll=e Uritdd`I=oundries was entitled to judgr. eni

as a rnatt=r oi law.

JOHN vv.vVIS
i
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a acoompanying M°mor.andum-Opinion, the
For the reasons stated in our

?Im,s o; Stark County, Ohio, is reversed and the
judgmen't or` the Court of Common ^..

matter remanded to that couft for fut-ther proceedings in accordance wit'n our opinlon

and the law, Costs assessed to Apoellant,
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WILLAMOWSKI, I.

11 Plaintiff-appellant Cooper Tire & Rnbber
Company ("Cooper") brings this appeal from the
judgment of the Court of Common Pleas of Han-
cock County #ranting summary judgment to de-
fendant-appellee Travelers Casualty and Surety

Company ("Travelers").

{¶ 2) On February 24, 1993, ICim Caudill
("Caudill"), a Cooper einplovee was injured while
working at Coopei's niant in Findlay, Ohio. Caudill
filed a suit f'or bodily injur , resulting from tiie acci-

Page 1

dent on February 28, 1995. The complaint alleged
that Cooper failed to provide a safe place of em-
ploytnent and required Caudill to work in a location
with hazards whicii were substantially certain to
cause serious physical harm, The complaint was
promptly passed on to Travelers, the insurance
company for Cooper at the time of the accident. On
June 20, 1.995, Travelers agreed to pay defense
costs under a reservation of rights. A few montlis
later, Travelers determined that it was not under
any obligation to defend the suit and denied cover-
age. Cooper then filed suit a=ainst Travelers on
December 7, 1998, requsstino daniages for breach
of contract and requesting declaratory relief. Trav-
eleis moved for summaty judgment on March 5,
1999.In 7tme of 1999, Cooper settled the suit with
Caudill. Cooper then nled its own motion for sum-
ma7y judgment on July 27, 1999. Cooper on
December 3, 1999, moved the court for, leave to
amend its complaint to add a claim for bad faitli.
This motion v,tas never resolved and is:presumed

denied. Geagof v. O'13rien (1995), 105 Ohio

App.3d 373, 663 N.E.2d 134&. On July 26, 2006,
the trial court erantad Travelers motion for sum-
mary judgment and denied Cooper's motion for
summary judgment. Cooner now appeals from this
judgment and raises the following assignments oi

error.

The trial court reversibly erred in holding in
its July 26, 2006, Judgment Entry that Exclu-
sion 5 precluded coveraoe for the Cautliil law-

suit even where there was no determination by
a court or jury that Cooper. co.mmitted the aI-
leped act with the belief that injury was sub-

stantially certain to occur.

The trial court reversibly erred in failing to
find that Travelers is obligated to pay the full
amount of the settlement of the Cuurilll 1aw- suit.

{^ 3) The first assi<^nment of error claims that the

trial court en-ed in granting summary j udgment to

V 3010 Thomson Reuters. No Claim lo Ot'ie. US Gov. VJorls.

A-47

Mi^^/.'s^^eb^.^st.la^a'.coin^priitUlrriitLstroam
:^p:;?sv=^hlit&prlt I17NiLl' ij'm=T7^>rSct^_ml._ 7/(^/3O10



Pane 2

Not Reported in N.E.2d, 2007 WL 1175183 (Ohio App. 3 Dist.), 2007 -Ohio- 1905

(Cite as: 2007 WL 1175183 (Ohio App. 3 Dist.))

Travelers. When reviewing a motion for summary

judgment, courts must proceed cautiously and

award summary judgment only when appropriate.

Franics v. TheLin,a News (1996), 109 Ohio App.3d
408, 672 N.E2d 245. " Civ.R. 56(C) provides that
before summary ,judgment tnay be granted, it n ust
be determined that (1) no genuinc issues as to any
material fact remains ta be litigated; (2) the movin;
par.ty is entitled to judgment as a matter of law; and
(3) it appears from the evidence that reasonable

minds can come to but one couclusion, and viewing

the evidence most strongly in favor of the nonmov-
ing party, that conclusion is adverse to the nonmov-

ina parry." Stale ex. rel. Howcad v. Ferreri (1994),
70 Ohio St.3d 587, 589, 639 N.E.2d 1189. When

reeiewing the judgment of the trial court, an appel-

iate coui reviews the case de novo. rran;u, suprz,

'2 {q 4} Here, Travelers provided Cooper witil a
Worlcers Compensation and Employers Liability
Policy that was in effcct from April 1, 1992, until
April 1, 1993. This policy states in pertinent part as

follows.

This emoloyers liability htsurance applies to bod-
ily injury by accident or bodily injury by disease.
Bodily injury includes resulting death.

1. The bodily injury must arise out of and in

the course of the injured employee's employ-

ntent by you.

2. The employment must be necessary or incid-

ental to your work in a state or territory listed

in item 3.A. of the Information Page.

3. Bodily injury by accident must occur during

the policy period.

}k+

We )vill pay all sums you legally must pay as

damages because of bodily injury to your em-
plo,yees, provided the bodiiy injury is covered

by tiris Lmployers Liability insurance.

Titis insurance does not cover

bodily injury intentianali,y caused or aggrav-
ated by yot:, or bodily injury resulting from an

act which is tleterrarinetl to have been contmit-

ted by you witit the be[ief that an injury is sub-
stantially certain to occur. (emphasis added).

We hav.e the rightand -d-uty to defend, at our

expense, any daim, proceeding or sreit against

you for damages payable by this insurance.

We have the right to investigate and..settle

these claims, proceedinP, and suits.

We have no duty todefenda claint, proceeding

or suit that is not covered by this insurance.

We have no duty to d efend or continue defend-

ing after we have paid our appiicabl.e limit of

fiability under this insurance.

Policy, 2-3, atid Ohio Coverage Endorsement. This
court notes that there is no dispute that. the premi-
ums were paid or that Cooper,did not comply with
its notification duties. The sole dispute before this
court is whether the policy requires Travelcrs to de-
fend and /or indemniry Coaper in the suit.

{¶ 5) When the complaint brings the action within
the coverage of the policy, the insurer is required to
provide a defense, regardless oi the ultimate out-
come of the action or its liability to the insured.

Cineinnati Ins. Co. v. finders, 99 Ohio St.3d 156,

2003-Ohio-3048, 789_I,4.E2d 1094 (citing Motor-

ists Ivhtt. Ins. Co. v. Trainor (1973), 33 Olrio St.2d

41, 294 N.E.2d 874). "Where the allegations state a
claim that falls either potentially or at'guably witlrin
the liability insurance coverage, the insurer must
defend the insured in the action." Id at ¶ 18.

However, "where the conduct which prompted the

underlying *'' * suit is so indisputably outside cov-

erage; we discern no basis for requiring the insur-
ance company to defend or indemnify its insured
simply because the underlying complaint allegcs

02010 Thornson Reuters. No Claim fo Orie. US Gov. Wrnics.

A-48

n /hvcit^.v -sllasw.corn/prinL'prtntsueam ^ ^hx?sv=Shlit&pr1'L=H1NlC I ^^.iiis; '.^^c,tSetc^mt... i;/7_(110



Page 3

Not Reported in N.E.2d, 2007 WL 1175183 (Ohio App. 3 Dist.), 2007 -Ohio- 1905

(Cite as: 2007 WL 1175183 (Ohio App. 3 Dist.))

conduct within coverage." Id. at ¶ 21 (citing Pre-

7`'erred Risk bns. Co. v. Gill (1987), 30 Ohio St.3d

108, 407 N.E.2d I I 18). Unless the claims alleoed
i.n the complaint are indisputably ontside of cover-
age, the Plan would have a duty to defend, regard-
less of whether it must indemnify the insured. The

Ohio Govermnenl Risk Management Plan v. Aar-

irison, etal., 161 Ohio App.3d 726,

2005-Oltio-3235, ¶ 5, 831 N.E.?d 1079. "The duty
to defend an action is not determined by the action's
ultimate outeome or the insurer's ultimate liability."

Cig,-ofSharonville v. Ant. Entps. Ins, Co., 109 Ohio

St.3d 136, 2006-Ohio-2180, ¶13, 846 N.E:2d-833.

*3 i¶ 61 ln this case, the oolicy specifically ex:
cludes liability for bodily injury from an act
"determined tc have been committed by [the in-
sured] with the belief that an injury is substantially
cet-taiti to occur." Because this typc of coveragc, is
denied; the policy also provides for an exclusion of
tfie duty to defend on this type of claim. However,
the question is whethetheact, or failure to act asis
claimed in this case, has been "determined" to be .
committed by Cooper witn the belief that harm was
substantially certain to occur. The policy does not
sneci"ry how this is to be determined or by whorn.

{¶ 7} "[A]n ambi-Luity in an insurance contract is
ordinarih, interpreted azainst the insurer and in fa-

vor of the ntsured." I-Vestfield ins. Co. v. Galatis,
100 Ohio St.3d 216, 2003-01ho-5849, 1 13, 797
N.E.2d 1256. "Words and phrases used in an insur-
ance policy must be given their natural and com-

monly accepted meaning." U.S. Fidelig, and Guar.

Co. v. Lightning Roct fl9ut, lns. Co. (1997), 80 Ohio

St.3d 584, 585, 687 N.E.2d 717. "An exclusion in
an 'nrsurance policy will be interpreted as applying
only to that which is clearly intended to be ex-

cluded.° Citp of Slmronville, supra at ¶ 6. The ex-

clusion must be elear and exact in its language to be

given effcct. U.S. Fidelity, supra at 586.

18) Here, Travelers claims that the clear intent of
the exclusion was to bar all coverage and defense
for all employer intentional torts. Cooper responds
by claiming ti at since the exclusion contains the

term "determined," tiie exclusion is not clear.
"Determined" is defined as "decided or resolved."
The American Heritage Dictionary (2d Ed.1985),
388. Cooper claims that this means that a finder of
fact must decide whether the exclusion applies. A
review of the policy does not indicate that this ar-
-ument is unreasotiable. The clear language of the

excl`usion requires thar a determ ^nforceableS T1be
made prior to 'the exclusion beino
only context in the law for the language -
"determined to have been committed by you with
the belief that an injury is substantially certain to
occur" is found 'n the three part tast fot' proving in-
tent during a trial stated by the Ohio Sup'eme Court

in F.
570 I 108. ?y using the words of Fjf/°, the

olain meaning o` the policy language impiicates a
determination made by either a judge or jury. In ad-
dition; tlte question is raised whether the determina-
tion can be made prior to tiie duty to defend being
raised. Since no judicial determination can be made
prior to the conclusion of tlie case,. Travelers may
still have a duty to defend without the subsequent

liability. FN'

FNl. Whether Traveiers would be entitled
to recover the cost of the defense is not an
issue before this court at this time.

{'7i 9) When reviewing a motion for summary judg-
ment, the court must tralce every reasonable infer-
ence in favor of the nonmoving party, which in this
case is Cooper. Since Cooper's interpretation of the
language is not unreasonable, the trial co erred in

granting summary judgment as a genuineurt issue of

material fact exists as to the interpretation of the
terms of the policy. Thc first assignment of error is

sustained.

4;¶ 10) Next, Cooper clauns that the trial court
erred in denying it summary judgment on the claim
that Travelers shottld be required to pay the full set-

tlement of the Cauclill lawsuit. As discussed above,

the plain language of ths statute is ambiguous about
when the exclusion actually applies. "If the lan-
guage oY the insurance policy is doubtful, uncertain,

0 2U10 Thon:son Reuters. No Claim to Orig. US Got'. Worls.
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or ambiouous, the language will be construed

strictly against the insurer and liberally 'ni favor oi

the insured." Progressive Lls. Co. v. Heritage Lis.

Co. (1996), 113 Ohio App.3d 791, 6F2 N.E.2d 33.

The pr'omises to defend and indemnify impose
separate duties, trie°ered by different events.

' tri^=gered by the in-rsd

SFlAW, ]., concut's.
ROGERS, P:7., concurs in judgment only.

Ohio App..3 Dist.,2007.
Cooper Tire & Rubber Co. v.
Sm'ety Co

Travelers Cas. &

Not Reported in N.E.2d, 2007 WL 11751&3 (Oltio

App. 3 Dist.), 2007 -Ohio- 1905

emnn}The^dutyto m
sured's actual letal liability,-Tite duty to de- ENDOF'DOCUAII:NT

fend is aprior duty ti^af's tri;vered by the in-
sured's demand that the insurer provide a de-
fense to a claim of alleged liability.

Gideo7se hlatt. Ins. Co. r. Reno, 2nd Dist: No.

D;-CA-6S, 2002-O1fio-2057 at 117.

21-} The exclusion in dispute in this case staces
that there will be no eoverage for "bodily injury
resulting from an act which is determined to have
been committed by you with tl ebelief that an in-

jury is substantiallycertain to occur." Policy, Ohio
Coverage Endorsement. Here, there has been no de-
ternzination that injury resulted from an ac;toi
Cooper commitied witl the belief that an injury
was substantially certain to occur. This court notes
that the mere allegation claiined in a complaint is
not a determination. Travelers chose the language
of its exclusion and possessed the ability to define
all the terms included within the policy. VJhile
Travelers does not have a dury to indemnify Cooper
for damages resulting from a determination per the
plain language of the policy, no such determination
has been madc in this case as the matter was settled
prior to a determination. "Unless it is clear and un-
equivocal that the insurer has no duiy of covera=e, .
cova'age must be p'ovided." Gideone, supra at f
18. Since the exclusian does not clearly deny cover-
age in this case, coverage must be provided. The

sccond assignment of error is sustained.

{^j 13} The judgment of the Cotirt of Common
Pleas of Hancock County is reversed and remanded

for iurther proceedings.

.ludontent reversett tmtl renrrmdetl.

(.c' 201(1 Thomson Reuters. No Claim to Orig. US Gov. 1 rorks.
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(The decision ofthe Court is referenced in the
North Eastern Reporter in a table captioned
"Supreme Court of Ohio Motion Tables".)

SupremeCourtof Ohio
Cooper Tire & Rubber Co.

V.
Travelers Cas. w Sur. Co.

NO. 2007-1035

July 24, 2007

NaISCE'LLANEOL'S I}:S SS ALS

Hancocl: App. No. 5-06-40, 2007-0hio-1905: Tiiis
cause is pending before the court as-a discretionary
appeal.Upon consideration of anpellant's applica-
tioii for dismissal,

It is ordered by tire court that the application for
dismissal is =ranted. Accordingly, this cause is dis-

missed.

Ohio 2007.
Cooper Tire & Rubber Co. v. Travelers Cas. & Sur.

Co.
114 Ohio St.3d 1472, 870 N.E?d 726 (Table), 2007

-Ohio- 3722

END OF DOCUMENT
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