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EXPLANATION OF WHY THIS CASE PRESENTS SUBSTANTIAL
CONSTITUTIONAL QUESTIONS AND ISSUES OF PUBLIC AND GREAT

GENERAL INTEREST

The Court should accept jurisdiction over this claimed appeal as of right because it

presents substantial Constitutional questions. Alternatively, the Court should accept jurisdiction

because this appeal presents issues of public and great general interest.

First, the Fifth District's decision in Delaware County Board of Commissioners v. Home

Road Holdings, LLC, Judgment Entry and Opinion No. 10CAE010007 (October 28, 2010)

wrongly permits an appropriating authority to introduce evidence at trial in an eminent domain

case relating to a future improvement project, which is separate from the improvement requiring

the taking of the property owner's land. The decision of the Fifth District thereby conflicts with

the Eminent Domain Clause of the Ohio Constitution and the Takings Clause of the U.S.

Constitution because it erroneously permits an appropriating authority in a partial taking eminent

domain case to deprive a property owner of just compensation for the damage the improvement

at issue does to the residue (i.e., the part of the property that is not taken).

As this Court's decisions in Director ofHighways v. Olrich (1966), 5 Ohio St.2d 70, 213

N.E.2d 82 and Evans v. Hope (1984), 12 Ohio St.3d 119, 465 N.E.2d 869-interpreting and

applying the Eminent Domain and Takings Clauses-make clear, the relevant time to value real

property affected by eminent domain is the date of the take, which is the earlier of the date of

trial or the date the appropriator has taken possession of the subject property. This Court's

decisions further establish that only conditions in existence as of the date of the take may fairly

enter into the jury's determination of damage the improvement project at issue causes to the

residue. Moreover, this Court's reasoning in Smith v. Erie R. Co. (1938), 134 Ohio St. 135, 16

N.E.2d 310 precludes an appropriating authority from introducing evidence at trial regarding the

consequential effects of an improvement that does not require the taking of the subject.



Second, the Fifth District's decision wrongly permits an appropriating authority to

introduce evidence at trial in an eminent domain case regarding a separate future improvement

project without ever making the plans for that separate improvement available to the property

owner, or putting the property owner on timely notice that it intends to rely on such evidence.

The decision of the Fifth District thereby conflicts with the Due Process Clauses of the Ohio and

U.S. Constitutions, as furthered by statute, because it permits property owners to be deprived of

procedural due process of law.

R.C. 163,05 ensures procedural due process in the eminent domain setting by requiring

that the appropriating authority make available to the property owner the plans for the

improvement project requiring the taking, in sufficient detail to permit the property owner to

determine the nature, extent, and effect of the improvement. The Fifth District's decision

wrongly permits an appropriating authority to disregard the requirements of R.C. 163.05 by

introducing evidence at trial regarding a separate, future improvement, without ever making the

plans for that separate improvement available to the property owner, or putting the property

owner on notice that it intends to rely on such evidence. If permitted to stand, the Fifth District's

decision will deprive property owners in partial taking eminent domain cases of their procedural

due process rights by permitting an appropriating authority to ambush the property owner at trial

with undisclosed and damaging evidence.

Third, The Fifth District's decision erroneously permits a property owner to be deprived

of just compensation for damage to the residue in a partial taking case wherever the taking

causes circuity of travel in order to reach the subject property. The Fifth District's decision

thereby conflicts with the Eminent Domain Clause of the Ohio Constitution and the Takings

Clause of the U.S. Constitution, as interpreted and applied by State ex rel. OTR v.
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Columbus (1996), 76 Ohio St.3d 203, 667 N.E.2d 8, holding that a substantial and unreasonable

interference with a property owner's right to access an abutting highway is compensable.

Clarification of the law with regard to these important Constitutional issues is necessary

not only to rectify the error in this case, but also to provide much needed guidance to Ohio's

Trial and Appellate Courts. With federal stimulus money accelerating highway projects and

increasing partial taking eminent domain case filings, it is critically important that Ohio law in

this area be easily understood and uniformly applied.1 Accordingly, the Court should accept

jurisdiction of this case in order to correct the Fifth District's legally flawed decision.

STATEMENT OF THE CASE AND FACTS

Plaintiff-Appellee, the Delaware County Board of Commissioners (the "County"), filed

its complaint in appropriation in the Delaware County Court of Common Pleas on March 24,

2008. This case was tried to a jury on April 2 and 3, 2009. The jury rendered a verdict in favor

of the property owner, Defendant-Appellant, Home Road Holdings, LLC ("HRH"), as follows:

$91,875.00 as compensation for the property taken; $775.00 as compensation for the temporary

easement taken; and $0 as damages to the residue. The Trial Court's fmal judgment entry on the

verdict was filed on April 23, 2009. On May 6, 2009, HRH filed a motion for judgment

notwithstanding the verdict, or for new trial ("Post-Verdict Motion"), which was thereafter fully

briefed. By Judgment Entry dated January 5, 2010, the Trial Court denied HRH's Post-Verdict

Motion. On January 19, 2010, HRH's Notice of Appeal was timely filed. After close of

briefing, the case was argued before the Fifth District Court of Appeals on September 7, 2010.

The Fifth District issued its decision, affirming the judgment below, on October 28, 2010.

This is an eminent domain action brought by the County against HRH, for a partial taking

of HRH's land to construct a railroad overpass public improvement project (the "Overpass

1 Jack Zemlicka, Eminent Domain Cases on the Rise, Daily Reporter, February 3, 2010,
http://dailyreporter.com/blog/2010/02/03/eminent-domain-cases-on-the-rise/.
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Project") on Home Road in Liberty Township, Delaware County. Home Road is a major east-

west traffic artery across southern Delaware County, connecting U.S. Route 23 with the

southwestern portion of Delaware County, one of the most dynamic areas of growth and

development in the country for several years. The subject property is located on the north side of

Home Road, immediately to the east of a CSX railroad line. The subject is bounded on the east

by Liberty Road North, but does not have any access points to Liberty Road North. In the before

(Le., the condition of the subject before the construction of the Overpass Project), the subject is

at-grade with Home Road, has two Home Road access points, and bears a Home Road address.

The Overpass Project results in a partial taking of the subject, removes both Home Road access

points, and deprives the subject of its Home Road address.

In the before, Home Road is at-grade with the railroad. The Overpass Project involves

the elevation of Home Road, eliminating the railroad crossing, to permit the Home Road traffic

to flow uninterrupted over the CSX railroad. In the after (i.e., the condition of the subject

property after the construction of the Overpass Project), Home Road is significantly elevated

above the subject. Between the subject property and the newly elevated Home Road is a sheer,

vertical retaining wall, measuring approximately twenty feet high at the eastern boundary of the

subject and rising in height to approximately thirty feet at the westen boundary. Thus, in the

after, the subject no longer has access or visual exposure to heavily-traveled Home Road. Nor

does the subject have direct access to Liberty Road North. Rather, the subject is accessible in the

after only by way of a cul-de-sac connector street, which connects to Liberty Road North. Thus,

in the after, the subject is isolated from Home Road to such a degree that a three- to five-mile trip

is necessary to reach it from the pre-existing Home Road access points and has very limited

visible exposure to Home Road.
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The central issue at trial was the extent to which the Overpass Project damages the

residue. Due to the improper tactics of the County and the error of the Trial Court, however, the

jury's assessment of damage to the residue was tainted by consideration of evidence of a separate

improvement project that will not require any taking of the subject property, the Liberty Road

Re-alignment Project (the "Re-alignment Project"). At the time of trial, the Re-alignment

Project was a contemplated improvement that the County intended to complete at some future

time.2 In both the before and after, Liberty Road North runs into the north side of Home Road,

immediately to the east of the subject, and "dog-legs" to the east (such that traffic traveling

southbound on Liberty Road North must turn left onto Home Road, and then tum right onto

Liberty Road South). The Re-alignment Project is intended to re-connect the two sections of

Liberty Road, to the north of the subject.

Evidence regarding the re-alignrnent of Liberty Road (the "Re-alignment Project") was

the subject of the County's first motion in limine, filed January 16, 2009. In its first motion in

limine, the County moved to exclude the introduction of evidence of the decrease in traffic flow

that will result from the Re-alignment Project. On March 27, 2009, before the Court could rule

upon the first motion in limine, it was withdrawn by the County. The County then proceeded to

make the Re-alignment Project a central theme of its case, in a last-minute attempt to mitigate

the obvious damage the Overpass Project caused to the residue. Significantly, the County never

made any plans or specifications relating to the Re-alignment Project available to HRH. Nor did

it seek to introduce such plans as evidence at trial.

In its brief to the .Fifth District, the County argued that admission of evidence regarding

the Re-aligmnent Project was proper because "[a]s part of the Delaware County Thoroughfare

Plan, the area immediately surrounding the subject property has been marked for traffic flow

2 Although irrelevant to the issues raised by this appeal, the Re-alignment Project is now
complete.
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improvements since the 1980's...[t]he Overpass Project is only one component of the overall

roadway system improvement in this area. A companion project involves the realignment of

Liberty Road..."

Due to the admission of evidence of the Re-alignment Project, the jury was improperly

instructed by the Court that a motorist coming to the subject property from Home Road in the

after would be spared the three- to five-mile trip because one could reach the subject by turning

north from Home Road onto the future Liberty Road connector, then left onto Liberty Road

North, and then right onto the cul-de-sac connector street. The jury awarded HRH no damages

for injury caused to the residue by the Overpass Project, despite the overwhelming evidence that

such damage was, in fact, caused. In fact, nearly every witness who testified at trial provided the

jury with evidence that the Overpass Project resulted in substantial damage to the residue.

Nevertheless, the Trial Court entered judgment on the jury's verdict. Without addressing the

important constitutional issues presented by this case, the Fifth District found no reversible error

because its erroneously concluded that (1) HRH had invited the Trial Court's error; (2) HRH had

waived all but plain error; and (3) that the Trial Court's error did not constitute plain error.3

ARGUMENT

1. FIRST PROPOSITION OF LAW: The Eminent Domain Clause Of The Ohio
Constitution And The Takings Clause Of The U.S. Constitution, As Interpreted And
Applied By This Court's Decisions, Prohibits An Appropriating Authority From
Introducing Evidence At Trial Regarding A Future Improvement Project, Which Is
Separate From The Improvement Requiring The Taking Of A Property Owner's
Land, For The Purpose Of Mitigating Damage To The Residue.

The Fifth District's decision wrongly permits an appropriating authority to introduce

evidence at trial relating to a future improvement project, which is separate from the

3 Should the Court accept jurisdiction of this appeal, as it should, HRH will demonstrate the
following: (1) HRH's former trial counsel did not invite the Trial Court's error; (2) HRH's
former trial counsel did not waive all but plain error; and (3) the Trial Court's error did rise to
the level of plain error.
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improvement requiring the taking of the property owner's land. The decision of the Fifth District

thereby conflicts with the Eminent Domain Clause of the Ohio Constitution and the Takings

Clause of the U.S. Constitution because it erroneously permits an appropriating authority in a

partial taking eminent domain case to deprive a property owner of just compensation for the

damage the improvement at issue does to the residue.

The Eminent Domain Clause of the Ohio Constitution provides as follows:

Private property shall ever be held inviolate, but subservient to the public
welfare.... where private property shall be taken for public use, a
compensation therefor shall first be made in money, or first secured by a
deposit of money, and such compensation shall be assessed by a jury, without
deduction for benefits to any property of the owner.

OH Const. Art. I, § 19.

The Takings Clause of the U.S. Constitution similarly provides that "[n]o person shall

be.... deprived of life, liberty, or property, without due process of law; nor shall private property

be taken for public use, without just compensation." U.S.C.A. Const. Amend. V.

Under well-settled Ohio law, the time to value property taken by eminent domain is the

date of the take. "It is recognized in this state that property taken for public use shall be valued

as of the date of trial, that being the date of take, unless the appropriator has taken possession

prior thereto, in which event compensation is determined as of the time of the taking." Director

ofHighways v. Olrich (1966), 5 Ohio St.2d 70, 72, 213 N.E.2d 823, 825 (citations omitted). See

also, Evans v. Hope (1984), 12 Ohio St.3d 119, 120, 465 N.E.2d 869, 871.

Ohio law further contemplates that the property owner will be compensated based upon

the impact that the improvement project at issue, not some other improvement, has upon the

property being appropriated. In Smith v. Erie R. Co. (1938), 134 Ohio St. 135, 16 N.E.2d 310,

this Court held that a property owner could not recover consequential damages to her property in

connection with the taking of a different piece of property. The Supreme Court held, inter alia,

the following: "[w]hen there is no taking altogether or pro tanto, damages consequential to the
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taking of other property in the neighborhood, or to the construction of the improvement, are not

recoverable; under such circumstances, loss suffered by the owner is damnum absque injuria4."

Id. at Syllabus, ¶2. This Court has consistently applied the foregoing rule to prevent a property

owner from requiring an appropriating authority to compensate him/her for damage to his/her

property unless there has been an actual taking of his/her land. See, State ex rel. Fejes v. City of

Akron (1966), 5 Ohio St.2d 47, 49, 213 N.E.2d 353, 355; State ex rel. Ohio Turnpike

Commission v. Allen ( 1952), 158 Ohio St. 168, 175, 107 N.E.2d 345, 350.

The reasoning underlying the Smith rule is straightforward: a property owner cannot

benefit from the indirect impact of an improvement project if the project does not result in a

taking of the property owner's land. In this case, admission of evidence of the Re-alignment

Project turned the Smith rule on its head. Just as the property owners tried to do in Smith, Fejes,

and Allen, the County sought to benefit from the indirect impact the Re-alignment Project will

have in purportedly mitigating the damage the Overpass Project causes to the residue of the

subject property. It is undisputed, however, that HRH's land is not being appropriated in

connection with the Re-alignment Project. Thus, if HRH wished to initiate an inverse

condemnation action in order to benefit from the indirect impact of the Re-alignment Project

upon its property, HRH would be foreclosed from doing so. Fundamental considerations of

faimess compel the conclusion that the Trial Court's admission of evidence of the Re-alignment

Project was erroneous, and that the verdict which resulted from the introduction of that evidence

was contrary to law.

4 Damnum absque injuria means "[1]oss, hurt, or harm without injury in the legal sense, that is,
without such breach of duty as is redressible by an action." City of Norwood v. Forest
Converting Co. (1984), 16 Ohio App.3d 411, 414, 476 N.E.2d 695, 699, FN2 (citing Black's Law
Dictionary (Rev. 4 Ed. 1968) 470).
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In Bekos v. Masheter (1968), 15 Ohio St.2d 15, 238 N.E.2d 548, this Court held that the

rule of Nichols v. City of Cleveland (1922), 104 Ohio St. 19, 135 N.E. 291, that a property owner

is not entitled to benefit from any appreciation to the value of his or her land that occurs because

of the project for which the land is being appropriated, applies with equal force to the

appropriating authority, as follows: "[s]ince, under the doctrine of the Nichols case, a property

owner may not profit from an increase in value resulting from the improvement project, he may

not be made to suffer the depreciation of his property occasioned by a public project in which his

property is included." Id. at 18, 551 (citing Giesy v. Cincinnati, Wilmington & Zanesville Rd.

Co. (1854), 4 Ohio St. 308, 330-31). The same considerations of fundamental fairness that led

this Court to apply the inverse of the Nichols rule in Bekos should be applied in this case to hold

that the inverse of the Smith rule precludes an appropriating authority from introducing evidence

of a separate, future improvement that will not require any taking of the subject property.

It is undisputed that the subject property was not accessible via the new Liberty Road on

April 2, 2009, the date of the take, because the Re-alignment Project had not been completed at

that time. It is farther undisputed that, while the Overpass Project requires a taking of HRH's

land, the Re-alignment Project does not. In accordance with the foregoing legal authorities,

therefore, evidence regarding the Re-alignment Project should not have been permitted to enter

into the jury's detennination of damage to the residue. Because such evidence was introduced at

trial, the jury was prevented from getting an accurate picture of the extent to which the Overpass

Project would isolate the subject, and HRH was deprived of its Constitutionally guaranteed fair

compensation for the impact the Overpass Project will have upon the residue.

The Court should accept jurisdiction of this case in order to clarify that the Eminent

Domain Clause of the Ohio Constitution and the Takings Clause of the U.S. Constitution

precludes an appropriating authority in a partial taking eminent domain case from introducing
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evidence at trial regarding a future improvement project that is separate from the improvement

requiring the taking at issue.

H. SECOND PROPOSITION OF LAW: The Due Process Clauses Of
The Ohio And U.S. Constitutions Prohibit An Appropriating Authority From
Introducing Evidence At Trial Regarding Future Improvement Projects, Which Are
Separate From The Improvement Requiring The Taking, Without Ever Making
The Plans For That Separate Improvement Available To The Property Owner, Or
Putting The Property Owner On Notice That It Intends To Rely On Such Evidence.

The Fifth District's decision wrongly permits an appropriating authority to introduce

evidence at trial regarding a future improvement project, which is separate from the

improvement requiring the taking, without ever making the plans for that separate improvement

available to the property owner, or putting the property owner on notice that it intends to rely on

such evidence. The decision of the Fifth District thereby conflicts with the Due Process Clauses

of the Ohio and U.S. Constitutions, as furthered by statute, because it permits property owners to

be deprived of procedural due process of law.

Due Process limitations on the exercise of the eminent domain power are contained in

Chapter 163 of the Ohio Revised Code. R.C. 163.05 provides, inter alia, as follows:

hi the event of the appropriation of less than the fee of any parcel or of a fee in
less than the whole of any parcel of property, the agency shall either make
available to the owner or shall file in the office of Delaware County engineer,
a description of the nature of the improvement or use which requires the
appropriation, including any specifications, elevations, and grade changes
already determined at the time of the filing of the petition, in sufficient detail
to pennit a determination of the nature, extent, and effect of the taking and
improvement.

"[T]he Due Process Clause contains a substantive component that bars certain arbitrary,

wrongful government actions [and] also encompasses...a guarantee of fair procedure." Shirokey

v. Marth (1992), 63 Ohio St.3d 113, 119, 585 N.E.2d 407, 412 (citing Zinermon v. Burch (1990),

494 U.S. 113, 110 S.Ct. 975). The Sixth District Court of Appeals has described procedural due

process in the following terms:
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The Fifth and Fourteenth Amendments to the United States Constitution
prohibit the states from depriving an individual of property without due
process of law. In its most fundamental form, procedural due process demands
that prior to state action, an individual must receive adequate and timely
notice of the proposed action and a meaningful opportunity to be heard...
Encompassed in this is the concept that, in order for the procedure to be
meaningful, the governmental activity must be fundamentally fair... That is,
the proceedings as a whole must conform to the community's sense of fair
play and decency...

Abraham v. Wood Cty. Regional Water & Sewer Dist. (1995), 107 Ohio App.3d 773, 778, 669

N.E.2d 514, 517 (citing Quill Corp. v. N. Dakota (1992), 504 U.S. 298, 312, 112 S.Ct. 1904,

1913; United States v. Lovasco (1977), 431 U.S. 783, 790, 97 S.Ct. 2044, 2048-2049; Goldberg

v. Kelly (1970), 397 U.S. 254, 267-268, 90 S.Ct. 1011, 1020-1021; Baltimore & Ohio RR. Co. v.

Pub. Util. Comm. (1968), 16 Ohio St.2d 60, 63, 242 N.E.2d 577, 579-580; Gibraltar Mausoleum

Corp. v. Cincinnati (1981), 1 Ohio App.3d 107, 109, 439 N.E.2d 922, 925-926).

In this case, the County's tactic of making the Re-alignment Project central to its case on

the eve of trial is contrary to the procedural due process concerns embodied in Ohio's eminent

domain statutory scheme. The statutory requirement that the appropriating authority provide the

property owner with a copy of the plans and specifications for an improvement project provides

the landowner with notice and an opportunity to advocate for itself throughout the appropriation

process. Thus, the violation of R.C. 163.05 is a denial of procedural due process because it

deprives a property owner of "adequate and timely notice of the proposed action and a

meaningful opportunity to be heard." If the County wished to rely on evidence regarding the

future impact the Re-alignment Project will purportedly have upon the residue, it had an

obligation to give HRH notice of its intent to do so consistently from the beginning to the end of

the appropriation. The plans and specifications provided to Defendant, setting forth the nature of

the improvement, should have included not only information relating to the Overpass Project, but

also the Re-alignment Project. But no detailed plans, specifications, or other information
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meeting the statutory requirements relating to the Re-alignment Project were ever made available

to HRH or admitted into evidence.

Likewise, the County should have included a description of both projects in its complaint.

Notably, however, the complaint put HRH on notice only with regard to the "construction,

reconstruction, installation, replacement, repair, maintenance, and improvement of Home Road."

Complaint, ¶¶ 4,6. The complaint fi.irther incorporates, as Exhibit B, Resolution No. 08-254 of

the Delaware County Commissioners, which describes the purpose of the appropriation in the

following terms: "Construction of a highway overpass over the CSX Railroad tracks on Home

Road including construction, reconstruction, installation, repair, maintenance and improvement

of Home Road." No mention is made of the Re-alignment Project. By failing to put HRH on

notice regarding its intent to rely upon evidence regarding the Re-alignment Project, the County

deprived HRH of procedural due process.

The admission of evidence of the Re-alignment Project, which resulted in the verdict and

final judgment in this case, was a further violation of HRH's procedural due process rights.

Because the County did not provide HRH with any plans and specifications with regard to the

Re-alignment Project and did not describe the Re-alignment Project in its complaint, it was a

procedural due process violation by the Trial Court to permit the jury to consider evidence of the

Re-alignment Project.

The Court should accept jurisdiction of this case in order to clarify that the Due Process

Clauses of the Ohio and U.S. Constitutions preclude an appropriating authority from introducing

evidence at trial regarding a future improvement project, which is separate from the

improvement requiring the taking, without ever making the plans for that separate improvement

available to the property owner, or putting the property owner on notice that it intends to rely on

such evidence.

12



III. THIRD PROPOSITION OF LAW: The Eminent Domain Clause Of The Ohio
Constitution And The Takings Clause Of The U.S. Constitution, As Interpreted And
Applied By This Court's Decision In State Ex Rel. OTR v. Columbus, Precludes A
Finding That The Impact Of The Overpass Project Upon The Subject-
Independent Of The Re-Alignment Project-Results Only In Non-Compensable
Circuity Of Travel.

The Fifth District's decision erroneously applied State ex rel. Merritt v. Linzell (1955),

163 Ohio St. 97, 126 N.E.2d 53 to hold that the three- to five-mile trip necessary to reach the

subject property in the after is not compensable because it constitutes mere circuity of travel

shared in common with the general public. The Fifth District thereby failed to follow this

Court's holding in State ex rel. OTR v. Columbus (1996), 76 Ohio St.3d 203, 667 N.E.2d 8, that:

An owner of a parcel of real property has a right to access public streets or
highways on which the land abuts. Therefore, any govennnental action that
substantially or unreasonably interferes with this right constitutes a taking of
private property within the meaning of Section 19, Article I of the Ohio
Constitution and the Fifth Amendment to the United States Constitution.

Id. at Syllabus.

Like the instant case, the OTR case involved the construction of a highway overpass

which resulted in the erection of a concrete retaining wall, reaching a height of thirty feet,

between the subject properties and the newly elevated roadway. As in the OTR case, the record

of this case demonstrates an unmistakably substantial and unreasonable interference with HRH's

right to access Home Road in the form of (1) the removal of the subject's Home Road access; (2)

the construction of the concrete retaining wall; and (3) the three- to five-mile trip necessary to

reach the subject in the after.

Further, the record demonstrates that the circuity of travel caused by the Overpass Project

is not an inconvenience shared in common with the general public. The Fifth District apparently

based its conclusion to the contrary on certain testimony that one other property would be

similarly affected by the Overpass Project (i.e., reachable in the after only by way of a three- to

five-mile trip from the property's Home Road frontage). Significantly neither the County nor the

13



Fifth District offered any legal authority for the proposition that circuity of travel imposed upon

only two properties rises to the level of an inconvenience shared in common with the general

public. Clearly, the type of circuity of travel caused by the Overpass Project impacts individuals

attempting to reach the two affected properties, not the public at large.

The Court should accept jurisdiction of this case in order to clarify that the Eminent

Domain Clause of the Ohio Constitution and the Takings Clause of the U.S. Constitution, as

interpreted and applied by this Court in the OTR case, precludes a finding that the impact of the

Overpass Project-independent of the Re-alignment Project-results only in non-compensable

circuity of travel. The need for clarification in this regard is particularly evident in the Fifth

District's own apparent confusion regarding the proper standard. Notably, in reaching its

holding that the three- to five-mile trip constitutes non-compensable circuity of travel, the Fifth

District cited its own decisions in Proctor v. Hankinson (Aug. 20, 2009), Licking App. No. 08

CA 0115, slip copy, 2009 -Ohio- 4248 and Proctor v. Davison (July 12, 2010), Licking App. No.

09 CA 122, slip copy, 2010 -Ohio- 3273, both of which held, inter alia, that loss of direct access

to an abutting highway is a compensable factor and does not constitute mere circuity of travel.

CONCLUSION

In radically expanding the scope of evidence a jury may consider on the issue of damage

to the residue in a partial taking eminent domain case, the Fifth District's erroneous decision is

contrary to the Eminent Domain Clause of the Ohio Constitution and the Takings Clause of the

U.S. Constitution. While the improvement projects in this case may have been "separate, but

related, companion project[s]," the Fifth District's decision sets a dangerous precedent.

Delaware County Board of Commissioners v. Home Road Holdings, LLC, Judgment Entry and

Opinion No. 10CAE010007 (October 28, 2010), ¶4.

14



If permitted to stand, the Fifth District's decision will enable appropriating authorities to

deprive property owners of just compensation. for the partial taking of their land by introducing

evidence that, at some point in the future, the damage to the residue may be mitigated by a

separate improvement project. For example, the Fifth District's decision opens the door for an

appropriating authority to effectively reduce or prevent a determination of damage to the residue

by introducing evidence of a master thoroughfare plan setting forth a particular city's or county's

intentions for highway development over a period of time which may extend many years or

decades into the future. Thus, the Fifth District's decision is fundamentally incompatible with

the date of take analysis this Court has repeatedly held is Constitutionally required. Even worse,

the Fifth District's decision permits the introduction of evidence regarding a separate, future

improvement(s) without even giving the property owner access to that evidence, thereby

depriving property owners of procedural Due Process in violation of the Ohio and U.S.

Constitutions. This Court's clarification of the law is necessary to prevent Ohio Courts from

sliding down the slippery slope presented by the Fifth District's decision and to ensure that

property owners whose land suffers damage to the residue as a result of a partial taking receive

just compensation. Accordingly, the Court should accept jurisdiction over this case.

Respectfully siubnl

Stephen D. Jones (0018066)
sjones@ralaw.com
Jeremy S. Young (0082179)
jyoung@ralaw.com
Roetzel & Andress, LPA
National City Plaza
Twelfth Floor
155 East Broad Street
Columbus, OH 43215
Telephone: 614.463.9770

Attorneys for Defendant-Appellant, Home Road
Holdings, LLC
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IN THE COURT OF APPEALS FOR DELAWARE COUNTY, OHIO
FIFTH APPELLATE DISTRICT

DELAWARE COUNTY BOARD OF
COMMISSIONERS

Plaintiff-Appellee

-vs- JUDGMENT ENTRY

HOME ROAD HOLDINGS, LLC, ET AL.

Defendant-Appellant Case No. 10CAE010007

For the reasons stated in our accompanying Memorandum-Opinion, the

judgment of the Delaware County Court of Common Pleas is affirmed. Costs to

Appellant.
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,

i

Fktffman, J:

{111} Defendant-appellant Horne Road f foidings, LLC appeals the January 5,

2610 Judgment Entry entered by the Delaware County Court of Common Pleas, which

deni'ed Appellanf*s mo#ion for judzdment notwithsfanding the verdict, or, aitemativeJy, for

new teiaL Plaintiff-appe0ee is the Delaware GouFity Board of Commissioners ("the

County").

STATEMENT OF THE GA.sE AND FACTi;;

^(2-1 On March 24, 2008, the !Cdunty filed a Compiaint in Appropriation, seeking

a partial tal<ing of land owned by Appeilant, in order to construct a railroad overpass

public improvement project (°the Overpass F"ro}ect"). The matterproceedeci to jurytr'ial

on April 2, 2000.

{13} The foliowing euidence was adduced at trial. Appellant owns real property

on Hrirne Road in Liberty Township, Delaware County, Ohio. Home Road, which is a

maf.or east-west trafti:c artery across southern Delaware County, connects U.S. Route

23 with the souttryvestem portion of the: county. The subject property is located on the

notth side. of Home Road, imrnediafely east of a CSX railroad line, and is bound on the

t by Liberty Roa^d North and a parcet, situated at the northwest ccrrner of the

intersection of Home Road and Liberty Road North, owned by another individuaff.

Liberfy Road NprCh dead-ends into Home Road, creating a "T" intersection. Liberty

Road South commences south of Home Roadr less than one mile east trf the "T"

intersection. The subject property had, at the time of trial, two established access

points to Home Road, but rno established access points to Liberty Road Nortti.
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{f-4} After construction of the bverpass Project, the direct access points to

}iome" R^oad will be eliminated in order to acdoinmodate the newly constructed Home

Road overpass over the CSX. railroad, Appeltant will stili have the same two access

points at the front of its property,. but the access po-ints wift connect to a newly

ocuastructed cul4e-sac street; which Vill rttn parrailel to existing Hom.e Road and connecY

#oLitrerty kt>a.d North. Appellant argued, after-the coristruction, the change in access

wili result in a three to ftve mile trip to access the: subject property from Home Road-a

The County"s witnesses testified this distance wo,uld be considerably shorter as the

result of a separate, but related, companion project to the Overpass Project, Tha

{Jvepas's Project is only one component of the overall roadway system improvement in

the area. A companion proj'ect will realign Liberty Roads North and South,; etiminating

the "T" intersection ("the Reafignmsnt Project"): Although the Overpass Project and the

Realignment Project are separately funded and managed, the two projects are

interrelated companion projects. Ryan Mraz, a design engifleerforthe Delaware County

Engineer's CJft'ice, discussod the close connection between the tvito projects; explaining

the end result wauld be a reduction in eongestion. The two projecfs were designed in

canjunctionby the sarne consLltant.

{115} Mark Trucco, -the owner of Appellant, testified the qverpass Project would

decrease the value nf the su0j0ct prqpr:rty, explaining in the after the: subject property

would not haye a connection to Home Road. Counsel for AppoVtant questioned Trucco

about the Realignment Project. Trucco stated the subject property would have a more

proximateaecess to Home Road fol)owing the completion of the Realignment Projecto

Trucco ackriowledged the circuitry of travel involved in reaching the subject property
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after the cornpletiorr of the Overpass Project would be an inconuenience shared by the

general public. Trucco noted Appellant had na development plans for the subject

property, and had not made an application. to rezt5ne the subject propetfy. Trucco

conceded pubtie sanitary sewer service was not available to the subject property and he

did not know if it everwould be available.

{1[61 Linda Menery, EIV1H&T land planner and landscape architect,, testified the

Ovt:rpass Project would isolate the subject property to such a degree a five mile trip

would be nect;ssary to access the subjeet property from Home Road. Menery

acltnowledged the distance was circuitous and less convenient, but access was,

nonetheless, maintained. Menery was tinaware of any development plans or approvats

in place for the subject property, noting any commercial development woutd require

rezoning. She actcnowledged the development p1anS introduced at trial Were prepared

only months before,the date of tria4. Menery was unasivare of any actual Jnterest in

developing the subject property, and no traffic or access studies had been ccindueted.

{¶7} Tom Homer, a commercial real estate aptZraiser, testi(ied tlle damage to

the residue would be $1 million. Homer testified the subject property's highest and best

use in tha before was a commercial use. After Gompletion of the averpass Project, the

highest -and best use yvoufd be a destination use, or a^secondary industrial use. On

cr4,ss-exarnination, Homer admitted his appraisal was conducted in C?ctober, 2007, and

market conditions had since deteriorated.

{18} Richard Vannatta, another real estate appraiser, testified similady to

Horner, stating the Overpass Project would cause substantial darnage to the residue.

According to Vanrlatta, the highest and bast use of the property before the take was a
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mi3ced use development, cornmercial/industrial or commercial. In the after, the subject

property's best and highest use would ae a les"s intensivt resideritial use. Uannatta`s

damage figure was thres times that of thedamage figure provided by Horneh 1fannatta

recognized the current market was not favorable, but assumed conditions. were good fioi

purposes of his appraisa►;

(,114) Ryan Mraz,, the Delaware County design engineer responsibie for the

Qverpass Project; testjhed on behalf of the County. Mraz atknowledqed the Overpass

Pr¢j4ct would have a substantial effect on the subject property, but the effect he

described was phys'i,Gai as the Overpass Praject wautd change the appearance and

layout of the area, Mraz disclaimed .having the expertise to make a determination of

value. He did not state or admit to a vatue of the subject property in either the before or

after condition..,

{^(1#f} G. Franklin HinkFe, the County's expert appraiser, testified the change in

access to the subjeet property did not damage the residue. In response to AppelPant's

hypothetical; 'Hinkle admitted, if the subject property's best and highest use in th¢ before

was comrnercial, the Overpass Project wo.uld, ihdeed, have an irnpact. In his repori,

Hinkle deseribed the general area as comme, rcial, but never described the subject

property as comme'rcial, desirable for commercial use, or amenabte to commercial

development in either the before or after.

{!Jj11} The County filed its ftrsf motion in limine on ,lanuary 16, 2009, seeking to

exclude the introduction of evidence of the Realignment Project due to its speculative

status. Prior to trial, after learning the Reaiignment Projeet was proceeding, the County

withdrew its first motion in Cimine, The County filed a second motion in limine on March
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16, 2009, ;seeking tti "e,zclucfe evidence of damages on the graunds csf changes in

access, redirection of traffic, circuity of travet, and change in grade. The trial court

overruled the County's rnotlon, finding it was impossible to separate the factors the

C"ounty sought to exelude; with the exception of the loss of traffic ffow , or volume, from

the jury's cisr"tsideratiqn of value.

-M12) After hearing all the eviderice and deliberati:ng, the jury rendered a verdict

in favor of Appeilaat. The jury awarded $91,875 as Gompensation for the property

taken; $775 as compensati€rn fot the tempbrary easement taken; and $0 as

compensation for damage to the resPdue. The trail court entered final judgrtsent on the

vsrdict on April 23, 20D9. On May 6x 2009, Appellant fded a motion JNOV, or

alternatively, for a new triai. Via Judgment Entry filed :lanuary 5, 2010, the tr'ral court

denied Appellant's motlon.

(1(13), It i$ from this judgment entry, Appellant appeals, raising the follocwing

assignments oferror:

{114} "I. THE FINAL JUDGMENT OF THE TRIAL GOURT MUST BE;

REVERSEi.] BECAUSE THE TRIAL COURT ABUSED ITS DISCRETtON AND

COMMITTED PLAIN ERROR BY ADMITTING EVIDENCE OF THE I:JNi2ELATED

PROPOSED LIBERTY ROAD REALIGNMENT RFtL)JECT:

t115} "II. THE. TRIAL COURT ABUSED ITS DISGRETtON IN DENYING

DEFENDANT-APPELLANT'S MOTION FOR NEilU TRaAL.

{¶4tì} "Ri. THE TRIAL COURT ERRED IN DENYING HRH'S MOTION FOR

JUDGMENT NOTtNITHSTANDING THE VE90ICT:"

1
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M71 In its frst assignment of error, Appellant submits thetrii3l court erred and

abused its discretion in admitting evidence tif the unrelated proposed Realignment

Project. Appeltant asserts: 1) the jury was improperly permitted to considerevidence of

the after condition which did not exist at the tiUne of the tako; 2) Appellant was deprived

of its right to substantive and procedural due process; and 3) the County was impropetly,

permitted to benefit from evidence of the t'onsequt:ntial effects of the Realignment

Project, whic,h did' nat constitute a taking.

{¶18} During its case-in-chief, counset for Appetlant asked Mark Trucco the first

question about the Realignrnent Project: Counsel for the County properly asked follaw^-

up questions to 7rucco during crossiezamination. Under the invited error doctrine, "a

party will ntit be permitted to take advantage of an error which he himself invited or

induced" State v. Bey 85 {7hio St.3d 487, 493, 70'9 N.E.2d 484 (Citation

otnitted).

{119} Assuming, arguendo, such was not+ invited ertor, Appeilant did not objeet;

therefore, has waived all but plain error in the trial court's admission of such evidence:

fn civiF cases, plain error mustbe used with utmAst caui•ion and applied only "to those

extremely rare cases twhere exceptional circumstances require its application to prevent

a manifest miscardage of justice, and where the error complained of, if Ieff uncorrected,

would have a material adverse affect on the character of, and public confidence in,

judicial proceedings." tsaldPuss v. Davidson (1997), 79 Ohio St.3d 116, 121, 679 N,E:2d

1099, 1997-Qhio-401.
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{120} We find the alleged error in the trial court's admission of evidenee of the

Realignment Project did nc5t rise to plein error under the circutnstances in this case,

caunty, submits the. realignment project is not an unreiated' improvement, and the

reaiignment project has a direct impact on access to and the value of the subject

property in the after condition. Upon review of the entire record in this matter, including

tho: transcript of #he trta), we find the admission rtf evidence of the Realignment Projeot

did not senously affect the basic fairness, integrity, or public reputation of the judiclal

process. We do not believe a manifest miscarriage of justlce resulted frotn the

admissiort of said evidence.

.M21'} Appellants frrst assignment of error is overruted,

€1,. t11

a22} pecause Appellant's second and ttfird assignments of eeror require sim7lar

analysis, we shall address said assignments togettrer. tn the second assignment of

error, Appollant maintains the trial court abused its disCretiion in denying its motion far

new triat. In the , final assignment of error, Appellant argues the triat court erred in

denying its Motion .ltJCiil.

{123} Civ. R. 59, which: governs motionsfor new triat, states, in pertinent part::

{124} "A new ttial may be grantedtt) all or any of the parties and on all or part of

the issues uponrt any o# the following grounds:

(1f25), ,u."

{128} "{6) The. judgment is not sustained by the weight of the evidence;

however, only one naw trial may be granted on the weight of the evirlence in the same

case;
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1127} "(7) The judgment is contrary to law;"

{12t3} tn Helfrich v. 147ellon, i_icking App. No. 06CA69, 2007-CThio-3358, this

Court found when a party files a motion for a new trial because the judgment is not

sustained by the suf6ciency of the evidence, the trial cciurt must, review the evicience

presented at triai and tit+eigh the sufficiertcy of the evidence and the credibiiity of the

witnesses. Helfrich at par"agraph 86, citing Rohde V. Farmer (1970:), 23 Ohio St.2d 82,

262- N.E.2d 685, In reviewing a triai eourt's deEision regarding a motion for new triai, we

apply the abuse of discretiOn standard. Sharp v. Nrtrlotlr.& INesterrr Railway Company,

72 Ohio St,3d 301, 1945-0hio-224, 649 fJ.E.2d 12t9. This Court may rrot disturb a triai

courts decision unless we find the decision was unreasonabie; unconsc,ionalile; or

arbitrary. id: (Citatton omitted).

{129} Civ. R. 50(8) governs (notions for judqment notwithstanding the verdict,

and provides;

{130) ''Ulihether or not a motibn to direct a verdict; has beefl made or overruied

and not later than foitrfeen days after entry of judgrnent, a party may move to have the

verdict and any jlidgment t,ntered thereon set aside and to have judgntient entered in

accordance with his motion; orif a verdict was not retumed such party, wfithin fourteen

days after the jury has been discharged; may move for judgment inaccordance with his

motion. A motion for a new triai may be joined with this motion, or a new-triol Itiay, tbe

prayed fbr in the alternative. If a uerdict was returned, the courtmay allowthe judgment

to stand dr may reopen the judgment. if':thejudgment is reopened, the courtshail either

order a newtraal or direct the entry of judgrnent, but no judgment shall be renderedby

the court on the ground that the verdict is against the weight of the evidence. If no
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verdict was returned the court may direct the entry of judgment or may order a new

ttial.^-

-M37} When ru[ing on a moti+sn for judgment notwithstanding the verdict, a trial

,

couit applies the same test as in revfetiving a mtitipn for a directed, verdict. l2onske v.

Hett Go., Stark App. No.2006-CA-00168, 2007-Ohio-5417. See also Pariseau v. Wedge

Products, /[te. (1988)t 36 Ohio St.3d 124; 127, 522 KE.2d 511. "A motian for judgment

notwithstanding the verdict is used to determine only one issue i.e., whether the

evidenee is totally insuffcient to support the vertlict." Krauss v. $trearno, Stark App

Alo:2001 CA00341, 2002-Ohio-4715, paragrap'h 14. See; also, McLeod v: Mt. 5inai

iWledica] Cerrter (2006), 166 Ohio App;3d 641. 853 N.E,2d 1235, reversed on other

grounds, 116 Ohio St:3d 139, 876 N'.E:2d 1201. Neither the weight of the evidence nor

the credibility of the vritnesses°is a proper consideratiori far the collrt, Pos+}t v: A.H.O.

Motor Court Hotet, Inc. (1976); 45 Ohio St.2d 271, 275, 344 N.E:2d 334. See, also,

C`rv.R. 50{[3); and Osler v Lvrafn {1986), 28 Ohio St.3d 345, 347, 504 N:E.2d 19. In

other words; if there is evidence to support the nonmoving party's side so that

reasonable niinds could reach different conclusiorrs, the court may not usurp the ju"ry's

funetion and the motion rnust be denied. Oster, supra.

{132} Appellate. review of a ruling on a motion far jedgment. notwithstanding the

verdict is de novo. Mittwest Energy Gonsu/tants, L.L.G. v. lltiiity Pipeline,. Ltd., Stark

App. No.2006CA00048, 20QG-Ohio-6232; Ronske v. lieit, supra.

{¶33} Appellant contends the arguments which support its position the trial

ral judgment should be reve,rsed also support its position the trial court erred in

denying its motion for new trial and motion for judgment notwithstanding the verdict.
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Having found no merit in Appeliant's first pssignment of efror, we tikewise find no merit

in tts finat two assignments oferror.

{'Q14} Appellant places much ernphasis on the #act the C)Vrerpass Praject wiU,

result in a three to five mile diversion to access Home- Road. This Gourt has repeatedly

found "[a] diversion of traffic- resulting from an improvement in the highway, or the.

constructiQn of an alternate highway, is not an impairment of a property right forwhich

damages may be awarded, mere circiiity o{ travel does not af itseffresuit in irnpairrnenf

of the right 4f ingressand egress to and from a property, where the interference.is an

inconvenience shared in common , with the general public." Proctpi'v: Davisan, Licking

App.. No. 09GA122, 20t0,(7hio-3273; Proctor v. Hankinsorr; Licking App. No.

0$:CAU115, 2009-t3hio-424$, both citing State ex rel. Merri^ft v. t,inze/l ( 1955); 163 Qhio

St. 97„ 126 N.E.2d 53.

035), Based upon, the foregoing, we frnd the trial court did not abuse its'.

diseretion in denying Appellant's motiQn for new triai. We further find there,was sufficient

evidence tasupportthe triai court's,deniaf ofAppellant's motioh JNOV.
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{136} fippeliant's second and third assignments af error are ovemaled.

By: Hoffman, J.

Gwin, !:'.J, and

Wise, J. concur

12
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