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EXPLANATION OF WHY THIS MISDEMEANOR CASE RAISES SUBSTANTIAL
CONSTITUTIONAL QUESTIONS AND IS A MATTER OF GREAT PUBLIC AND
GENERAL INTEREST

It has long been the case that a trial court possesses the authority to vacate a sentence and
impose a new one before execution of that sentence has commeneed. Stare v. Ballard (1991), 77
Ohio App. 3d 595, 596. Where a sentence involves imprisonment, the sentence is deemed to
have been put into execution when the defendant is delivered from the judicial branch’s
temporary detention facility, i.e. the county jail, to the penal institution of the executive branch.
Columbus v. Messer (1982), 7 Ohio App.3d 266, 268; c.iting, United States v. Benz (1931), 282
1.S. 304; United States v. Davidson (C.A. 10, 1979), 597 F.2d 230, certiorari denied, 444 U.S.
861 (following Lee v. State (1877), 32 Ohio St. 113.) Where circumstances arise that warrant
either reducing or enhancing a sentence imposed, the trial court may effect that modification as
long as the defendant has not yet been delivered to prison. State v. Addison, (1987), 40 Ohio
App.3d 7; State v Williams, Cuyahoga App. No. 90006, 2008 Ohio 2808.

Until now, that is. In State v. Carlisle, Cuyahoga App. No. 93266, 2010 Ohio 3407, the
Eighth District upends this well-settled principal and divests the trial court of its authority to
undertake one of its most fundamental and critical functions - that of imposing a just sentence
consistent with the case’s facts and the General Assembly’s dictates. In so doing, the Eighth
District runs afoul, not only of its own precedent, but this Court’s authority as well.

In this case, Appellant Jack Carlisle remained on bond with his sentence suspended while
he appealed from his conviction for Gross Sexual Imposition (GSI) and kidnapping. Both the
trial court and the Eighth District agreed that suspending the sentence’s exeéution was justified
so that Mr. Carlisle could receive the life sustaining medical care he requires. Aﬂér the direct

appeal (and this Court’s decision to reject jurisdiction), but while the sentence remained



suspended, the trial court reconsidered and modified the term it previously imposed. The
modified sentence required Mr. Carlisle to serve five years of community control sanctions
rather than the three-year prison term previously imposed.

The Eighth District, however, reversed, concluding once a criminal defendant notes his
appeal, the trial court loses jurisdiction to modify his sentence, even where the defendant remains
on bond and the sentence has not yet been put into execution. State v. Carlisle, 2010 Ohio 3407,
¢ 47. That decision was unprecedented. ‘Heretofore, no court has ruled that a trial court lacks
jurisdiction to modify an unexecuted sentence. In fact, until now, a trial court was well within its
sound discretion to modify its own sentence prior to execution.

In reaching this decision, the Eighth District claimed to rely largely on this Court’s
opinion in State ex rel. Special Prosecutors v. Judges of Belmont Cty. Court of Common Pleas,
55 Ohio St. 2d 94 (1978). In that case this Court held that a trial court lacked jurisdiction to
grant a motion to withdraw a guilty plea "subsequent to an appeal and an affirmance by the
appellate court” because doing so would, in effect "vacate a judgment which has been affirmed
by the appellate court." Id.

This Court is currently considering a case which addresses a distortion of the Special
Prosecutors decision similar to the one applied by the Eighth District in Carlisle. That case is
State v. Roland Davis, 2009-2028, and it presents the following proposition of law:

When the issue to be decided by the trial court does not fall within the judgment

on appeal, the trial court retains jurisdiction to decide the motion before it.

Further, to meet due process, a trial court must be able to consider a motion for a

new trial based on newly discovered evidence even after an appeal has been

taken. U.S. Const. Amend. XIV.

In Davis, the Fifth District relied on Special Prosecutors 1o establish what appears to be a

categorical bar to new trial motions — even those predicated on newly discovered



evidence of actual innocence — filed after direct appeal. Like the Eighth District’s
construction in Mr. Carlisle’s case, the Fifth District’s broad application of the holding in
Special Prosecutors, places before the defendant a Hobson’s choice — to forego an appeal
or seek a new trial, but never both.

Likewise, in Mr. Carlisle’s case, the Eighth District expansively interpreted Special
Prosecufors to categorically bar all sentence modifications, even those the General Assembly
heretofore teserved to the trial court, once the defendant exercises his constitutional right to
appeal a judgment against him. Such a broad reading of the mandate rule, law of the case
doctrine, and res judicata in light of Special Prosecutors is both contrary to law and unfair as a
matter of practice.

The most reasonable reading of the rule announced in Special Prosecutors is that
litigation following direct appeal must be limited to issues that were not raised and properly
litigated on direct appeal. Since the conditions that warranted Mr. Carlisle’s sentence
modification were not ripe at his original sentencing, he was notin a position to raise the issue
on direct appeal. Since the sentence was not executed when the modification motion was filed, it
was properly entertained.

Under the Eighth District’s jurisdictional construction, a defendant with strong
justification for seeking to modify his sentence before its execution, must choose between
pursuing the modification or seeking a direct appeal. In this case, Mr. Carlisle needed to do
both. First, as he has done from the beginning, Mr. Carlisle has maintained his innocence and
vigorously contested the charges against him. Second, he has been plagued by chronic, but
debilitating and life threatening health problems. According to the Eight District one concern

must take a backseat to the other.



The consequences attending such a construction promise to be arbitrary and absurd.
Under the circumstances, the Court should exercise jurisdiction over Mr. Carlisle’s case and, at
the very least accept the matter pending its resolution of Davis, because the two matters address

similar concerns over the misapplication of this Court’s holding in Special Prosecutors.



STATEMENT OF THE CASE AND FACTS

Charges and Early Proceedings

Mr. Carlisle was originally charged with rape, GSI and kidnapping stemming from
allegations that he sexually molested his six-year-old grandniece on May 12, 2006. Mr. Carlisle,
who has consistently maintained that he did not commit this offense, pleaded not guilty, and the
matter proceeded to a jury trial. The first jury to hear the case was unable to reach a verdiet. At
the conclusion of Carlisle’s second trial, the jury acquitted on the rape charge, but found him
guilty of kidnapping, a felony of the first degree, and GSI, a third-degree felony.! At sentencing,
the trial court metged the GSI with the kidnapping and sentenced Mr. Carlisle to a term of three
years.”

Mr. Carlisle appealed his conviction arguing, among other things, that he had been unable
to defend himself at trial because the court had improperly barred him from presenting evidence
that someone else had perpetrated the alleged sexual abuse. The Court of Appeals affirmed, and
this Court declined to exercise jurisdiction over the case.’

Sentencing Modification and Supporting Grounds

1 The court found him not guilty of the sexually violent predator specification (which had been
bifurcated and tried to the bench).

2 After concluding that Carlisle was not likely to re-offend, the court categorized him as a sexually
oriented offender.

3 Mr. Carlisle has sought federal habeas review of the case on the following ground:

Petitioner was denied his constitutional right to confrontation, his right to present
a defense and his rights to due process and a fair trial when the trial court barred
him from presenting evidence that the complaining witness had claimed other
family members had committed the sexual abuse charged in this case.

That matter is pending in the federal district court before the Honorable Solomon Oliver and is
captioned as Carlisle v. Holland, 09-cv-2590.



Although Mr. Carlisle’s health has been chronically poor, it took a precipitous turn for
the worse after this prosecution’s initiation. He has had diabetes and high blood pressure for
many vears. In 2003, he suffered a stroke and was subsequently diagnosed with congestive heart
failure. Following his arrest for the incident underlying this case, Mr. Carlisle was detained in
the Cuyahoga County Jail. After staying there for 278 days, his kidneys failed, and the trial court
placed Carlisle on home confinement. The Court eventually feleased him on bond while he
pursued his direct appeal.

Mr. Carlisle’s sentence remained suspended throughout the direct appeal. On February
18, 2009, after this Court refﬁsed jurisdiction over the matter, but before the sentence suspension
had been lifted, Mr. Carlisle asked the trial court to reconsider and modify his sentence. At that
point, Mr. Catlisle was suffering from end-stage kidney disease. His treatment required regular
lengthy dialysis treatments and frequent doctor visits. Accommodating those healthcare
treatment needs in prison would be challenging and expensive. Under the circumstances, Mr.
Carlisle maintained, alternative sanctions to imprisonment were more appropriate and even
necessary. Notwithstanding the state’s opposition, the court grated the motion.

Resentencing Hearing

At his March 9, 2009 resentencing, Mr. Carlisle explained that the medical treatment he
yequired was extraordinarily costly. His medical statement for the year immediately preceding
the hearing reflected that the cost of his dialysis alone exceeded $275,000. Documents presented
confirmed that Mr. Carlisle’s overall medical treatment costs amounted to hundreds of thousands

~of dollars annually.

If Mr. Carlisle remains in the community, the medical costs are covered by a combination

of Medicare coverage, and Aetna (private) insurance. Once imprisoned, however, that medical



coverage is lost. Under the circumstances, not only would the state be forced to assume the
burden of providing and delivering Mr. Carlisle’s medical treatment, it would also be obliged to
pay for it. (Baker, Michael, The Catalyst, Medicare May Help those with Kidney Ailments,

|
Univ. South Carolina, 2/12/09)

When the court determined that community control sanctions were more appropriate than
the three-year prison term it originally imposed, the court first acknowledged that the offense
was serious. Nevertheless, the court resolved that other considerations weighed in favor ofa
punishment that did not involve a prison term:

This is a discretionary sentence, and I feel that based on all the facts that [ have

heard here, the worsening of the defendant’s condition, and while it is not the only

factor that I considered, the State and local resources are important because we

need to preserve them for those serious crimes that the Court feels where the

defendants cannot be out on the street.

We know they are cutting budgets everywhere. Not only in the County butona
state-wide level. And the costs in this situation are going to be astronomical.

| The court also noted that Mr. Carlisle did not pose a future threat to the community, and that he
would have no contact with children under the terms of the order, and that he would be amply
supervised by probation and sheriff’s department under his rec}assiﬁcaﬁon as a Tier HI sex
offender.

Based on all of the evidence presented, including Carlisle’s worsening condition, and the
costs of assuming his medical treatment while incarcerated, the court imposed a five-year term of
community control sanctions under supervision of the adult probation department with numerous
conditions.

State Appeal and Subsequent Proceedings
The state appealed and, on July 22, 2010, the Eighth District Court of Appeals reversed

the trial court’s decision to modify the sentence. Relying on this Court’s decision in State ex rel.



Special Prosecutors v. Judge, Court of Common Pleas (1978), 55 Ohio St.2d 94, that court
concluded that -

Once a notice of appeal from a judgment is filed, the trial court is divested of

jurisdiction and can only take action in aide of the appeal. And when an appeal

has been decided and a mandate is issued ordering a sentence into execution, the

mandate rule requires execution of the sentence.
State v. Carlisle, 2010 Ohio 3407, p. 21.

The Court subsequently denied Mr. Carlisle’s application for reconsideration.” Citing a
conflict within the Eighth District, Mr. Carlisle also asked the court for rehearing en banc. In so
moving, Carlisle maintained that the Eighth District’s decision in his case conflicted with a
ruling it issued just the previous week in State v. Holloway, Cuyahoga App. No. 93809, 2010-
Ohio-fﬁl 5.

In Holloway, the issuc was whether, following a remand for the express purpose of
imposing post-release control, the trial court exceeded its authority by sua sponte dismissing one
of the indicted counts. In finding that it did not, the Eighth District panel in Holloway concluded
that a trial court does not exceed the scope of a remand when it takes action that does not fall
within the parameters of its prior decision. /d. at § 22. Explaining further, the court noted that,
“[a] reversal upon one ground alone does not necessarily amount to an implied approval of
everything clse done in the trial to the extent of establishing the law of the case.” Id., at 26,
quoting Hann v. Perkins Twp., Eric App. No. E-03-025, 2004-Ohio-34435, par. 8 (internal citation

omitted). Accordingly, Mr. Carlisle maintained that the Eighth District’s decision affirming his

conviction, but not addressing the original sentence’s propriety, did not bar the trial court’s

4 The Eighth District also denied his request to continue bond while appealing to this Court, but
in doing so, recommended that Mr. Carlisle present this motion to the trial court instead. On
September 14, 2010, the trial court granted Mr. Carlisle’s motion to continue the previously
issued sentence suspension, while he seeks leave to appeal in this Court.



reconsideration of that sentence, where 1) the sentence had not yet been put into execution; and
2) new developments compelled a modified sentence.

On October 28, 2010, the Eighth. District denied the request for rehearing en banc, but did
so with five judges dissenting. (Appended to this Memorandum along with the original decision}
In the opinion reflecting that dissent those judges noted that the panel’s original deciston in Mr.
Carlisle’s case conflicted with an opinion on this subject the Court previously reached in State v.
Raymond Williams, Cuyahoga App. No. 90006, 2008 Ohio 2808.

Mr. Carlisle now seeks this Court’s leave to appeal.

LAW AND ARGUMENT

Proposition of Law:

This Court’s holding in Special Prosecutors does not create a rule divesting the trial
court of its jurisdiction to modify a sentence that has not yet been put into execution even
if the sentence modification occurs following the direct appeal.

A trial court has the authority and discretion, consistent with the applicable law and the
facts of the case, to vacate a defendant’s sentence and impose a new one before execution of that
sentence has éommenced. Ballard, 77 Ohio App. 3d 595 at 596. That authority is circumscribed
by law, because, “[o]nce a Defendant has been delivered into the custody of the penal institution
in which he is to serve his sentence, a trial court's authority to suspend or to modify a sentence is
limited to those instances specifically provided by the General Assembly.” State v. Gilmore,
Cuyahoga App. No. 67575, (8th Dist, April 6, 1995). Accordingly, “[w]hen the full sentence of
a Defendant involves imprisonment, the execution of the sentence is commenced when the
Defendant is delivered from the temporary detention facility of the judicial branch to the penal

institution of the executive branch.” United States v. Benz, (1931), 282 U.S. 304



Historically and as a matter of policy, a trial court may resentence a defendant who has
not begun to serve the sentence to a more or less severe sentence without violating the due
process, double jeopardy or any other constitutional consideration. The jurisdiction to do so
stems from that fact that before its execution, a sentence lacks the constitutionat finality of a
verdiet of acquittal.” United States v. DiFrancesco, (1980), 449 U.S. 117. When it vacated the
modified sentence the trial court imposed in Mr. Carlisle’s case, the Eighth District construed the
mandate rule, res judicata, and law of the case doctrine to completely circumscribe the trial
court’s authority on remand. This ruling simply goes too far in light of the prevailing authortty.

At the .outset, res judicata did not bar the sentence modification. When this Court
affirmed Mr. Carlisle’s conviction initially, it did not address in any fashion, the three year
sentence imposed. The notion that any issue pertaining to that sentence is barred from future
cﬁallenge on res judicata grounds, reflects a misunderstanding of ﬂle doctrine. If this issue could
have been raised - but wasn’t, then res judicata applies. Here, however, the issue was simply not
ripe.

While the law of the case doctriﬁe requires the trial court to accept and apply all legal
rulings of the reviewing court, the doctrine should not have barred the sentence modification in
Mr. Carlisle’s case because the Eighth District did not address or rule on the sentence’s
propriety. In any event, the law of the case doctrine is “a rule of practice rather than a binding
rule of substantive law and will not be applied so as to achieve unjust results.” Nolan v. Nolan
(1984), 11 Ohio St.3d 1, 3. In Nolan, this Court held that where the trial court is confronted with
substantially the same facts as those addressed in the prior appeal, the court is bound to adhere to
the appellate court’s prior determination of the applicable law. Id at 3. That was not what

happened in Mr. Carlisle’s case.

10



If Mr. Carlisle had returned to the trial court and repeated the same challenge to the rape
shield statute that he made on direct appeal, then res judicata and the law of the case doctrines
would apply. But he did not do that. The trial court was not made aware of the nature of Mr.
Carlisle’s treatment and its costs until after this Court affirmed his conviction.

The law of the case was intended to ensure consistency in the results of a case. State ex
rel. Potain v. Matthews (1979), 59 Ohio St.2d 29, 32. Those results were consistent here. Mr.
Carlisle was convicted. He remains convicted, notwithstanding his challenges to that conviction.
The modification (which, based on the law applicable at the time of the offense, the court could
have imposed from the beginning) was prqmpted by a perceived change in circumstances. The
modification was a reasonable exercise of judicia_l discrétion and should have been affirmed

Shortly before it decided Mr. Carlisle’s case, the Eighth District issued an opinion in
State v. Holloway, Cuyahoga App. No. 93809, 2020-Ohio-3315. Unlike the Carlisle decision, in
Holloway, the court noted that a trial court does not exceed the scope of an order of remand
when it takes action that does not fall within the parameters of the Court’s prior decision. Id. at
22 “A reversal upon one ground alone does not necessarily amount to an implied approval of
everything else done in the trial to the extent of establishing the law of the case.” Id., at 926,
quoting Hann v. Perkins Twp., Erie App. No. E-03-025, 2004-Ohio-3445, par. 8 (internal citation
omitted). Holloway does not stand for, and in fact cautions against, the rigorous adherence to the
mandate rule announced in the instant case. The two decisions simply cannot be reconciled.

In eversing the decision to modify, the Eighth District acknowledged that “the court had
the authority, in the abstract, to modify the sentence.” Carlisle, at ¥ 13. Nevertheless, according
to the Eighth District, the trial court lost that authority after the Court of Appeals affirmed Mr.

Carlisle’s conviction on direct appeal. 1d. at 9 47. Again, this creates an impossible choice for an

11



individual, like Mr. Carlisle, who wishes to exercise his right to direct appeal, but also requires

sentencing relief due to illness. The Eighth District’s resolution of this case defies logic and any

semblance of fairness. Accordingly, this Court should take jurisdiction over this matter and

resolve the wide reaching and terrible implications of the Eighth District’s decision.

CONCLUSION

In light of the foregoing, Petitioner-Appellant Jack Carlisle asks this Court to accept

jurisdiction over this matter because it presents a substantial and urgent question of constitutional

magnitude and general public interest for review.

12
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MELODY J. STEWART, J.:

Following the affirmance of deféndant~appeﬂee Jack Carlisle’s sentence
on direct appeal, the trial court modified his three-year sentence for kidnapping
and gross sexual imposition to a five-year term of community control. The court
ordered the modification due to a change in circumstances with Carlisle’s
health. The state of Ohio appeals from the sentence modification, arguing that
the court lacked jurisdiction to modify a sentence that had been affirmed on
direct appeal and that the court in any event failed to justify the modification
as required by law,

I

A jury found Carlisle guilty of kidnapping and gross sexual imposition.
The victim was his six-year-old foster child. The court sentenced Carlisle to
concﬁrrent three-year terms for both counts and cox_ltinued Carlisle’s bond
- pending his appeals. We affirmed Carlisle’s conviction in 2008. See State v.
Carlisle, 8th Dist. No. 90223, 2008-Ohio-3818. The Ohio Supreme Court
declined to hear his appeal. Siate v. Carlislle, 120 Ohio St.3d 1508,
2009-Ohio-361, 900 N.E.2d 624.

Before the trial court could take any action to revoke Carlisle’s appellate
bond following the exhal;gstion of his direct appeals, Carlisle filed a2 motion to

reconsider and modify his sentence to a term of community control. He sought



9.

-modiﬁcation for health reasons, claiming that he suffered from “an array of
chroniclife threatening illnesses, including end stage kidney failure, congestive
heart failure, coronary artery disease, and diabetes” and argued that a three-

~ year sentence might well prove to be “a death sentence” given his diminishing

health., He offered evidence showing that he received kidney dialysis three
times per week, paid for by a combination of private health insurance and

Medicare. A prison term, he suggested, would cause him to lose that coverage,

requiring the state to pay his rather substantial_medicai costs during the term
of his inéarceration.. Given his inﬂrmity and the low likelihood of reoffehding‘,

Carlisle maintained that his incarceration would impose an undue financial

burden on the state.

The state opposed the motion, arguing that most of Carlisle’s medical

conditions preexisted the commission of his crimes and that community control

would allow him to benefit from his medical condition. It noted the age of

Ca-_rlisle’s victim and cited to expert testimony at trial showing that Carlisle
had, in any event, potentially exaggerated the scope of his problems. For
-example, Carlisle claimed that he was impotent because of his medical condition
yet the state offered evidence to show the presence of semen on his trousers,
- thus refuting his claim. On that basis, it argued that a lighter sentence would

demean the sericusness of the offense.

i .



.3.

The court conducted a hearing on the motion and considered billing
statements from Carlisle’s health insurance company. Carlisle’s attorney told
the court thaﬁ she wished to “underscore the fact that this [motion to modify
sentence] is really about Mr. Carlisle’s health.” She noted that since he
committed his crimes, he began suffering from end stage kidney disease and
said that hlS dialysis cost between $25,000 and $30,000 per month exclusive of
doctors visits and tests.

The court acknowledged that Carlisle committed a very serious offense
and had served 278 days in jail, but posed no future threat to the community
or the victim. The court also found that Carlisle’s “worsening” condition would
lead to financial costs that presumably outweighed any need for punishment:

“We know they are cutting budgets everywhere. Not only in the County
but on a state-wide level. And the costs in this situation are going to be
astronomical..”

Finding that community control would adequately protect the public and
would not demean the seriqusness of Carlisle’s offenses, the court modified his
sentence to a term of five years of supe.rvised community control.

| 1I
The state first argues that the trial court lacked jurisdiction to modify a

sentence that had been affirmed on appeal and that modification of the sentence



4.
was barred by principles of res judicata. These arguments raise interconnected
questions concerning the court’s authority to modify a sentence and whether a
post-appeal modification of a sentence that has been affirmed on appeal
conflicts with a direct mandate of this court.

A

As a general proposition, a court has no authority to reconsider its own
valid final judgments. Brook Park v. Necak (1986), 30 Ohio App.3d 118, 120,
506 N.E.2d 936. Incriminal cases, a judgment 1s not considered final until the
seﬁtenc_e ‘has been ordered into execution. In Siate v. Garr'etson (2000), 140
Ohio App.3d 554, 558-559, 748 N.E.2d 560, the court of appeals stated:

“In Columbus v. Messer (1982), 7 Ohio App.3d 266, 7 OBR 347, 455
N.E.2d 519, the Court of Appeals for Frénklin Couhty addressed the question
of exactly when the execution of the sentence has begun: Where the full
sentence involves imprisonment, the execution of the sentence is commenced
w:h-en, the defendant is delivered from the temporary detention facility of the
judicial branch to the penal institution of the executive branch. (Emphasis
added.) As a result, a trial court does not have jurisdiction to modify a valid
sentence of imprisonment once imprisonment has begun. Should a trial court

retasin jurisdiction to modify an otherwise valid sentence ‘the defendant would

e
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have no assurance about the punishment’s finality” Brook Park v. Necak
(1986), 30 Ohio App.3d 118, 120, 30 OBR 218, 220, 506 N.E.2d 936, 938.”

Tn.other words, a criminal judgment is not final and the court retains the
authority to modify the sentence until the defendant is delivered to a penal
institution to start serving a sentence.’ The court granted Carlisle appellate
bond throughout the appeals process, and he remained on bénd at the time he
filed his motion to modify his sentence. At no point had his sentence been
ordered into execution with his delivery to a penal institution, so the court had
jurisdiction to address the motion to modify sentence. See State v. Dawkins, 8th

Dist. No. 88022, 2007-Ohio-1006; ét 17.

| B
Even though the court had the authority, in the abstract, to modify
Carlisle’s sentence because he had not yet been delivered to a prison facility to
begin serving his sentence, we must consider the effect of our affirmance of his
direct appeal. The state argues that regardless of Whethef the sentence had
been ordered into execution, the court lacked authority to modify the sentence
because it was affirmed on direct appeal b*sr this court. It cites to State ex rel.

Special Prosecutors v. Judge, Court of Common Pleas (1 9‘78), 55 Ohio St.2d 94,

'The finality of a cxriminal case for purposes of modifying an order is separate
and distinct from a final, appealable order under R.C. 2505.02.
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97, 378 N.E.2d 162, for the proposition that a judgment of a reviewing court is
“controlling upon the lower court as to all matters within the compass of the
judgment.”

Principles of res judicata state that “a] valid, final judgment rendered
upoﬁ the merits bars all subsequent actions based upon any claim arising out
~ of the transaction or occurrence that was the subject matter of the previous
action.” Gravav. Parkman Twp., 73 Ohio St.3d 379, 1995-Ohic-331, 653 N.E.2d
2286, syllabus. These principles apply to appellate review, and state that “issues
that could have been raised on direct appeal and were not are res judicata and
not subject to review in subse(iuent proceedings.” Statev. Davis, 119 Ohio 5t.3d
422,_ 2008-Ohio-4608, 894 N.E.2d 1221, at §6.

For purposes of appellate review, res judicata incorporates two separate
doctrines: the law of the case and the mandate rule. The “law of the case” is a
- judicially erafted policy that “expresses the practice of courts generally to refuse
to reopen what has been decided, [and is] not a limit to their power.” Messenger
v. Andersoﬁ (1912), 22517.8. 436, 444, 32 S.Ct. 739, 58 L.Ed. 1152. Assuch, law

of the case is necessarily “amorphous” in that it “directs a court’s discretion,”

but does not restrict its authority. Arizona v. California (1983), 460 U.S. 605,

618, 103 S.Ct. 1382, 75 L.Ed.2d 318. It is a rule of practice that is not
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considered substantive, but merely discretionary. Hopkins v. Dyer, 104 Ohio
St.3d 461, 2004-Ohio-6769, 820 N E.2d 329, at §22.

The law of the case is not to be confused with the “mandate rule” An
appellate mandate works in two ways: it vésts the lower court on remand with
jurisdiction and_ it gives the lower court on remand the authority to render
judgment consistent with the appellate court’s judgment. Under the “mandate
rule,” a lower court must “carry the mandate of the upper court into _eieéution
and not consider the ciuestions which the mandate laid at rest.” Sprague v.
Ticonic Natl. Bank (1839), 307 U.5. 161, 168, 59 S.Ct., 777: see, also, Stateexrel. -
Cordray v. Marshall, 123 Ohio St.3d 229, 2009-Ohio-4986, 915 N.E.2d 633, at
132 (“We have expressly_held that the Ohio Constitution does not grant to a
“court of commen pleas jurisdiction to review a prior mandate of a court of
appeals.”). The lower court may, however, rule on issues left open by the
mandate. Id. But when the mandate leaves nothing left to decide, the lower
court is bound to execute it. Id. We have stated that the mandate rule
“prox}ides that a lower court on remand must implement both the letter and the
spﬁit of the appellate court’s mandate and may not disregard the explicit
directives of that court.” State v. Larkins, 8th Dist. No. 85877, 2006-0Ohio-90,

at §31.
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In criminal cases, the mandate rule is set forth in R.C. 2949.05, which
states:

“If no appeal is filed, if leave to file an appeal or certification of a case is
denied, if the judgment of the trial court is affirmed on appeal, or if
post-conviction relief under section 2953.21 of the Revised Code is denied, the
triél court or magistrate shall carry into execution the sentence or judgment
which had been pronounced against the defendant.”

Likewise, App.R. 27 states in part: “A court of appeals may remand its
final decrees, judgments, or orders, in cases brought before it on appeal, to the
court or agency below for specific or general execution thereof, or to the court
below for further proceedings therein.” Pursuant to App.R. 27, this court issues
a special mandate in all of its decisions, whether civil or criminal. In our
opinion affirming Carlisle’s conviction and sentence, we gave the following
mandate:

“Tt is ordered that a special mandate be sent to said court to carry this
judgment into execution. The defendant’s conviction having been affirmed, any |
bail pending appeal is terminated. Case remanded to the trial court for
execution of sentence.”

Our niandate specifically ordered the trial court to execute Carlisle’s

sentence. Both the letter and spirit of the mandate required the court to

A - 11
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execute Carlisle’s sentence; that is, remand him to a penal institution. By
modifying Carlisle’s sentence, the court did not execute the sentence and
therefore failed to obey our mandate. See State v. Craddock, 8th Dist. No.
91766, 2009-Ohio-1616, at §15.

In reaching this conclusion, we note that our decision to stay execution of
senteﬁce and grant Carlisle’s motion for bond pending appeal to the Ohio
Supreme Court did not affect the validity of our mandate. As a generalrule, the
fhe trial court is divested of jurisdiétion when an appeal is taken, except to take
action in aid of the appeal. See Special Prosecutors, 55 Ohio St.2d at 97. Our
ordér staying execution of our mandate orde;ring Carlisle’s sentence into
execution had no affect on the validity of our mandate. The mandate remained
i;l full force and effect — our stay simply deiayed execution of the mandate
pending appeal. The trial court had no authority to countermand our mandate,
even if that mandate had been stayed pending further appeal t6 the supreﬁe
court.

C

There is an exception to the law of the case doctrine for.extraordinary
circumstances, such as an intervening decision by a superior court. Nolan v.
Nolan (1984), 11 Ohio St.3d 1, 5, 462 N.E.2d 410. The supreme court has not

defined the term “extraordinary circumstances” in this instance, so we give that

A - 12
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term its plain meaning as something exceptional in character, amount, extent,

or degree. Given the very strong requirement that a lower court follow the

mandate of a superior court, we think that a deviation from an appellate

mandate can only occur when .external circumstances have rendered that
mandate void or moot. For example, the basis cited in Nolan as an exception
" to the law of the case doctrine — an “intervening decision by a superior court”
— is one that would plainly supersede an appellate mandate. This is because
supreme court decisions are binding and no lower cour’; is ;entitled to deviate
from them, even if the mandate of an intermediate court was to require
otherwise. Thacker v. Bd. of Trustees of Ohio (1971), 31 Ohio App.2d 17, 21, 285
N.E.2d 380.

Carlisle’s motion to modify his sentence was baséd. on two factors: his
medical coﬁdition and the cost of providing his treatment while imprisoned. He
claimed to have a “debilitating illness” that required dialysis and left his
prognosis “questionable.” He further claimed that the cost of his medical
treatmént would place an undﬁe burden on state resources given the very low
likelihood of harm he posed to the public.

Carlisle’s medical condition did not constitute an extraordinary
circumstance justifying modification of his sentence in the face of our mandate

on appeal. Nor did his medical condition serve to vitiate this court’s mandate.

A - 13
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Tn fact, Carlisle’s medical condition was known to the court months in advance
of his sentencing: a November 2006 pretrial order reducing Carlisle’s bond
noted that he was “presenﬂy underg'oing‘ dialysis three times weekly.” The
court imposed a three-year sentence despite knowing that Carlisle had been
renal failure. Plainly, the court did not consider Carlisle’s need for dialysis at
thé time of sentencing to be a debilitating medical condition sufficient to rule
out a prison term.

Carlisle offered nothing in his motion to modify sentence that would
suggest that his condition had significantly deteriorated from the time of
sentencmg to the time of his motion. The most current of the medlcal records
submitted with the motion were from March 2008. A doctor’s progress note on
Carlisle’s medical condition described Carlisle as well-developed, well-
nouriéhéd, not in apparent distress, alert, cogent, and without a foul or
unpleasant smell associated with kidney failure. The doctor further noted that
Carlisle’s medical history showed him “doing well at HD [hemodialysis]” and
his “dialysis going fine.” The note further stated that Carlisle haci no chest pain
or shortness of breath. The note concluded by stating: “Patient is stable on
hemo.dialysis and plan is to continue current treatment approach[.]”

The March 2008 progress note was consistent with an October 2007

progress note that stated Carlisle’s medical history as “overall doing well, no
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problems with dialysis.” The note indicated that Carlisle had no complaints df
chest pain or shortné_ss of breeﬁ:h, and that he had good energy and had been
eatihg' well.

The court heard no evidence to conﬁradict the medical records offered with
the motion to mo&ify the sentence. While Carlisle undeniably suffers from very
serious medical conditions, those conditions, with the exception of his dialysis,
pre-dated his crimes. And th';e record plainly shows that the court knew at the
time it originally imposed sentence that Carlisle had been receiving dialysis.
The only evidence in the record at the time of the hearing showed that Carlisle

‘remained stable on dialysis. Indeed, Carlisle’s motion for release on bond

pending appeal made no mention of any ill health; in fact, the motion

mentioned that he had been employed at the time of his initial incarceration

that “it is entireiy possible that defendant could immediately re-enter the work
force upon the decision of this appeal if favorable to defendant.” There was no
evidence to prove a deterioration of his condition sufficient to qualify as an
extraordinary circumstance requiring deviation from our mandate to execute
sentence.

Carlisle’s primary basis for seéking modification of his sentence was that
it would be prohibitively expensive for the state to imprison him. In his motion

he claimed that his dialysis alone cost at least $51,152 annually and that the
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cost was cufrently borne through a combination of Medicare and private
insurance. At the hearing on the motion to modify, Carlisle offered staterﬁents
f;‘om his health insurer showing the cost of dialysis to be between $25,000-
830,000 per month. He maintained that if imprisoned, the state would be
required to assume the cost of his treatment. Claiming to pose no risk of
reoffending due to the court’s refusal to classify him as a sexual.predator, he
said that the need to forcefully punish him became “less weighty | | when
considered in light of the financial burden of medically caring for him * * *.”

The state conceded that it would be expensive to imprison Carlisle but
said that it was willing to absorb that cost. While noting that “nothing has
changed except for the economy[,]” it argued that it would otherwise demean
the seriousness of Carlisle’s offenses to permit him to avoid prison time.

The court appeared to agree with Carlisle’s claim that his incarceration
would place an undue burden on state financial resources. It noted that apart
~ from the cost of dialysis, the state would be required to provide transportation
to dialysis and assign a corrections officer to monitor Carlisle while he received
treatment. The court acknowledged the seriousness of Carlisle’s offenses and
the “worsening” of his medical condition. It then stated that “while not the only

factor I considered,” that state and local resources were important “because we

need to preserve them for those serious crimes that the Court feels where [sic]

A - 16



-14-

the defendant cannot be out on the street.” It acknowledged that “th.e.y are
cutting budgets ever‘ywher'e;’ and that “the costs in this situation are going to
be astronomical.” Finding that Carlisle did not pose a threat to the community,
it modified his sentence to community control.

Tt is true that the special medical needs of some inmates make the cost of
their incarceration significantly higher than those of other inmates. The cost
of incarceration can be a relevant factor for the court to consider at sentencing.
See R.C. 2929.13(A) (a “sentence shall not impose an unnecessary burden on
state or local government resources.”). Yet it is undeniably self-serving for

‘Carlisle to seek to avoid a prison term on the basis that it would cost too much
to incarcerate him. Carlisle has offered evidence to show that his medical
treatment is extremelj costly. But the court was aware of Carlisle’s medical
condition at the time it originally sentenced him, and it ordered a prison term
despite k_nowing of his need for dialysis and, presumably, the substantial costs
associated with that treatment. With no new evidence to show that these costs
had escalated beyond what it had been at the time of the original sentence, the
cost of Carh'sle’s treatment could not have been an extraordinary circumstance
justifying deviation from our mandate to execuj:e his sentence.

Moreover, to the extent that Carlisle’s medical treatment would be a

financial burden to the state, the court was required to find that the cost of
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treatment was an “unnecessary” burden. “Just what constitutes a ‘burden’ on
state resourcesis undefined by the stzitute, but the plain language suggests that
the cqsts, both economic and societal, should not outweigh the benefit that the
people of the state derive from an offender’s incarceration " State v.
Viahopoulos, 154 Ohio App.3d 450, 2003-Ohio-5070, 797 N.E.2d 580, at 5. The
trial courts are not required to elevate resource conservation above seriousness
and recidivism factors, State v. Wolfe, . Colurﬁbiana App. No. 03 CO 45,
2004-Ohio-3044, at ﬁ[] 5, and apart from financial considerationé relating to the
burden of incarcerating an offender, “[t}he court must also consider the benefit
to society in assuring that an offender will not be free to reoffend.” Viahopoulos,
154 Ohio App.3d at ¥5.

The court found that Carlisle’s curreﬁt medical condition made him no
reasonable threat to the community or the victim’s family, but that conclusion
found no support in the record. The state correctly notes that apart from a need
for dialysis that arose after the offense had been committed, the bulk of
Carlisle’s physical maladies were manifest prior to the commission of his
crimes. Those maladies did not deter his actions. And it bears noting that
Carlisle himself overstated his medical condition when first questioned by
claiming that his medical condition had for years left him impotent — his wife

contradicted that claim by saying that they engaged in intercourse several
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months earlier. The presence of semen on pants worn by Carlisle on the night
of the offense appeared to remove all doubt about his impotency. Tellingly,
Carlisle did not reassert a claim of impotence as proofof his inability to reoffend
for purposes of his motion to m_odify his sentence, and none of his medical
records showed any complaint of impotence. With the most recent medical
information avaﬂable to the court suggesting that Carlisle’s condition remained
stable on dialysis, the court’s conclusion that Carlisle posed no threat to the
community lacked a basis in evi(ience..

We likewise reject Carlisle’s argument that the court’s refusal to classify
him as a sexual predator constituted a finding that he was no threat to reoffend
because those findings are conceptually distinet. A sexual pi‘edator
classification under former R.C. 2950.01(K) was a finding that clear and
conﬁncing evidence showed that the offender Wés “likely to engage in the future
- in one or more sexually oriented offenses.” Thiswasa mucﬁ differeﬁt standard
than the R.C. 2929.11(A) sentencing factor reduiriﬂg‘ the court to protect the
public from “future crimes of the offender[]” Cf State v. Futo, 8th Dist. No.
89791, 2008-0Ohio-3360 (rejecting argument that court acted inconéistently by
ordering offender to serve mandatory maximum sentences congecutively despite

refusing to classify h_un as a sexual predator).
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Finally, to the extent that Carlisle’s need for treatment while imprisoned
would impose a burden on the state’s financial resources, there was no basis for
finding that burden to be “unnecessary.” The prosecuting attorney told the |
court that “the State is willing to absorb the cost” of Carlisle’s incarceration.
This position was entitled to significant weight because the prosecuting
attorney is t.he elected representative of the state of Ohio and is entitled to voice
an opinion on behalf of the people of this state. See R.C. 309 .08(A).

It requires no citation to 'authority for the proposition that acts of sexual
abuse ccmmitted against children are considered among the most heinous of
crimes. The current registration requirements for sexual offenders were
motivated by.child sexual abuse cases. See State v. Wiiliams, 88 Ohio 5t.3d
5183, 516-517, 2000-Ohio-428, 723 N.E.2d 342. “Althoug'h Ohio’s version fof
Megan’s Law], R.C. Chapter 2950, does not differentiate between crimes against
children and crimes against adulis, recidivism among pedophile offenders is
highest.” State v. Eppinger, 91 Ohio St.3d 158, 160, 2001-Ohio-247, 743 N.E.2d
881. The current sexual offender registration laws are based on the federal
Adém Walsh Child Protection and Safety Act of‘2006.. “The General Assembly’s
stated purpose in enacting the Adam Walsh Act [was] %o provide increased
protection and security for the state’s residents from persons who have been

convicted of, or found to be delinquent children for committing, a sexually
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oriented offense or a child-victim oriented offense[.],” Adamson v, _Sziaté, 11th
Dist. No. 2008-L-045, 2009-Ohio-6996, at §93.

Carlisle was convicted of committing an act of gross sexual imposition
against his six-year-old foster child. Our statement of facts in Carlisle’s direct
appeal is as follows:

“K.C. testified that Carlisle entered the room, closed the door behind him,
 gat on his bed and told her to come to him, but she continued to watch
television. K.C. testified that Carlisle came over to her, picked her up, and

placed her on the bed. KC testified that Carlisle laid her on her back, then

removed his pants, put lotion on his penis, climbed on top of her, and inserted

his penis inside her.” Carlisle, 2008-Qhio-3818, at 1[7 .

At trial, the jury heard that Carlisle committed these acts despite
knowing that the victim’s nine-year-old brother had been hiding in the closet
of the Victim’s bedroom at the time. Id. at §10 (“Carlisle said ‘get out of the
closet,” but [the brother] remained hidden under some clothes”). So apart from
the seriousness of committing an act of sexual abuse with a child less than ten
years .of age, Carlisle abused his position of trust as a foster parent and
molested the victim despite knowing that there was a potential witness in the

closet. Although acquitted of rape charges, medical evidence showed that the
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victim’s “entire vaginal area was swollen, severely red and irritated.” Id. at
126, |

Carlisle was convicted for committing very grave acts of sexual abuse
against a child less than ten years of age — acts that society has deemed worthy
of significant punishment. As the representative of the pe.ople of Ohio, the
state’s desire to bear the cost of Carlisle’s medical care in order to see him
punished for his crime was reasonable.

Moreover, the costs of Carlisle’s imprisonment, while potentially
substantial, were limited. The court imposed a three-year sentence and noted
during the modification proceedings that -Carlisle “served 278 days
incarceration in the County Jail.” With a credit for time held in confinement

pending trial, see R.C. 2967.191, the term of Carlisle’s imprisonment would be
considerably less thah three years, The state could rationally have concluded
that Carlisle’s imprisonment would not subject the state to an indefinite
financial burden.

And even if the state was to change its mind as to post-execution of
sentence about Carlisle’s need for imprisonment due to the cost of his medical
care, R.C. 2967.03 creates a mechanism for medical release. The statute allows

‘a medical releasé if the adult.parole authority finds the release to be in “the.

interests of justice and be consistent with the welfare and security of society”

A - 22



.20-
and the governor so agrees. A “Fiscal Note & Local Impact Statement” for then-
pending HB 130, prepared by the Ohio Legislative Service Commission, states:
“The bill streamlines the process for obtaining the medical release of an
inmate facing serious ﬂlneéses.. There is a procedure under current law for the
release of inmates in imminent danger of death within six months. This
process, however, tends to be procedurally time consuming and the inmate often
‘dies before the release is granted. DRC estimates that such a streamlined
program would affect betweeﬁ 20 and 50 inmates annually and could save over
$1 million in operational expenditures. Depending on the medical condition of
the inmate and thé specific treatment regimen required, streamlined release
procedures could save the Department even more in medical expenditures.”

R.C. 2967.03 plainly envisions that the cost of inmate care can become so

burdensome that a medical release is advised. The availability of an early .

medical release in conjunction with the very limited time Carlisle had left to

serve shows that the cost of Carlisle’s imprisonment would be contained to a
relatively sh(l)rt.period of time.

In the end, the court could only deviate from our mandate to order

Carli.sle’s sentence into execution by showing that extraordinary circumstances

| existed that Would nullify or otherwise render our mandate imperfect. We find

no such circumstances existed. There was no evidence that Carlisle’'s medical
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condition, while serious, had significantly deteriorated from the time of the
original sentencizig to the time of modification. Moreover, while Carlisl.e’.s
imprisonment would place a financial burden on the state, the short and
definite nature of that term of imprisonment would not create an unnecessary
financial burden.
D
We stress that nothing in our hplding should bé rconstrued as a limitation
‘on a trial judge’s ability to modify a sentence prior to exec;ution of sentence
when no direct appeal isr taken from the conviction. Once a notice of appeal is
filed, however, the trial court is diveste‘d of jurisdiction and can énly take action
in aid of the appeal. And when an appeal has been d;ecided. and a mandate is
issued ordering a sentence into execution, the mandate rule requires execution
of the sentence. The only applicable exception to the mandate rule is when
“extraordinary circumstances” exist that would render the appellate maﬁdaté
void or otherwise imperfect. But an extraordinary circumstances exception is
not intended as a means of second-guessing a sentence ti:xathas been affirmed
on appeal and ordered into execution by mandate of a superior court.
With those caveats, we sustain the state’s second assignment of error and

reverse the court’s modification of sentence.
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This cause is reversed and remanded for proceedings consistent with
this opinion.

It is ordered that appellant recover of appellee its costs herein taxed.

The court finds there were reasonable grqunds for this appeal.

It is ordered that a special mandéte be sent to the Cuyahoga County
Court of C(')mmoﬁ Pleas to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

PATRICIA ANN BLACKMON J CONCUR
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~ Date . 10/28/2010

Journal Entry

This matter is before the court on appellee’s mofion for consideration en

banc. Pursuant to McFadden v. Cleveland State Univ., 120 Ohio St3d 54,

2008-01110-4914, 896 N.E.2d 672, and Loc.App.R. 26; we are ob_]_.igated toresolve - - T

legitimate conflicts on a point of law within our district through en banc
proceedings should the court determine such a conflict exists.
The parties are reminded that the en banc procedure is not designed to

resolve factual distinctions between cases, butis mandated to resolve legitimate

conflicts on questions of law. A proper request for en banc consideration should,

in a clear and concise statement, identify the specific point of law that presents
a conflict. The failure to do so may result in the court summarily dismissing an

en banc request. Any party or counsel seeking consideration en banc for any
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reason other than those specified under Loc App R. 26(A) is subject to sanctions.

Appellee Jack Carlisle contends that our decision rendered in his case,
State v. Carlisle, 8th Dist. No. 93266, 2010-Ohio-3407, conflicts with a prior
decision of this court in State v. Holloway, 8th Dist. No. 93809, 2010-0Ohio-3315.

-The dlssentmg OplmDIl expresses the view that Car lisle conflicts also with State
v. Williams, 8th Dist. No. 90006 92008-Ohio-2808.

In Carlisle, we reversed the trial court’s decision to modify Carl_isle’s
sentence after his conviction and sentence were affirmed oﬁ_ direet appeal,
holding that our mandate in the direct appeal specifically ordered the ‘i:rlal court B
{0 execute Carhsle S sentence that is, remand him to a penal mstltutlen By.
modlfvmé Cai‘hsle 8 sentence the trial court did not execute the sentence and
thefefore faﬂed lto obey our mandate See State v. Craddock Sth Dist. No.
91768, 2009 Ohlo 1616 at ‘[]15 We recogmzed that there are exceptlons to the
law of the case doctrlne like an mtexvemng c'[eolslon from a superior court or
extraordinary cmcuxeseances, but we feqnd that this case Wes not an eﬁceptloﬁ..

We alse eoted that our holdiﬁg should not be censtrﬁe_d as g limitation on
the trial ceﬁrt’s abﬂity to modlfy a sentence prior to execution of sentence when
no direct ajg)ﬁeai 1s teken f'fore the eonvictien.. Bﬁt once a notice of appeal is filed,
the trial court is dix-rested of V.};uriediction and can only take action in aid of the

‘appeal.
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State v. Holloway dealt with the trial court correcting an error, unrelated

to the-ap];ﬁeal, upon remand from this court. On remand, the trial court noticed
“that it had .convicted Holloway of a count that had been nolled. This error was
not raised on appeal and went unnoticed during the appeals process. The trial
court, sua sponte, corrected the error. Noting that the trial court exceeded the

scope of the remand order by conducting a complete resentencing hearing, the

panel in Holloway stated, “[wle will not construe our reversal of the prior

judgment solely on the issue of postrelease control to preclude the trial court
from cOrrecting this er'ror;”

7 1d. at §26. This court alsonoted thateven c‘cirrecting

the error sua sponte the trlal court accepted and applied the laW as stated in
0;11' p‘revmus oplmﬁns Id at ﬂZ
in Stdte’ v. Wilhams, there was nb direct appeal of the defendant’s origin-al
conviction and sénte:ﬁce.. Thé trial court, -therefqre, was well Wif,hi_n i‘ﬁs authority
to mo:d_ify Wllhams’ 8 seﬁtence prmrto his Being delivered to prigc‘ﬁq
| ﬁaving reﬁewed appe]lée’s motién and finding no legitimate conﬂict ona

questmn of law, appeﬂee s motion for consideration en banc is demed
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Concurring:

PATRICIA A. BLACKMON, J.,
FRANK D. CELEBREZZE, JR., J.,
'ANN DYKE, J,

KENNETH A. ROCCO, J,
MELODY J. STEWART, J, and
JAMES J. SWEENEY, J.

Dissenting:

COLLEEN CONWAY COONEY, J.,

LARRY A. JONES, J.,

MARY EILEEN KILBANE J.,

CHRISTINE T. MCMONAGLE J., and

MARY J. BOYLE, J., (SEE DISSENTING OPINION)

MARYJ BOYLE dJ., DISSENTING
i Write separately to point out that the holding in 'C'c_r,rlisle is, in my

opinion, in conflict with our court’s decision in State v, Raymond Williams, 8"
P ’ | _ ,. Y ) _

Dist. No. 90006, 2008-Ohio-2808. In this case, we specifically hold that the trial

court did not commit error and dld_ not lack auth.o.ritj “Beqauée the trial 65ﬁﬁ
modified Williams sentence bhefore h-é was deliveréci toprison” Carlisle was out
on bond when the Eighth District z'e.ﬁdered its opinion and ordered hlS sentence
into execution. Thus, he was ﬁot even in éustody, let alone delivered to .prison..
Thefefore, it is my opinion that the trial court; based upon Williams, still
had the authority to modify its sentence in an oral hearing and upon Carlisle’s

motion to do so.
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