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Robert J. Judkins ard John W. Judkins, Judkins & Hayes Attorneys at
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w. Greenfield,

Harsha, J.

This matter is before the court on a motion to certify a confiict filed by Appellees,

Kenneth Dale Arnott, et. al. (Kenneth). Appellant has not filed a motion in oppositlon,

Kenneth argues that our November 1, 2010 decision in this case is in conflict with

Maxwell v. Fry, Butler App. No. CA2007-11-284, 2009-Ohic-1650.

Pursuant to Section 3(B)(4), Article IV ot the Ohio Constitution, "[w]henever the

judges of a court of appeals find that a judgment upon which they have agreed is in

conflict with a judgment pronounced upon the same question by any other court of

appeais of the state, the judges shall certify the record of the case to the supreme court

for review and final determination:" The supreme Court of Ohio set forth three

requirements that must be met in order for a case to be certified:
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First, the certifying court must find that its judgment is in conflict with the

judgment of a court of appeals of another district and the asserted conflict rnus% be

'upoh the same question.' Second, the alleged conflict must be on a rule of law-not

facts.l'hird, the journal entry or opinion of the certifying court must clearly set forth that

rule of law which the certifying court contends is in conflict with the judgment on the

same question by other district courts of appeais." Whitetock v. Gilbane Bldg. Go., 66

C1hio St.3d 594, 596, 1993-Ohio-223, 613 (ti.E.2d ,1082. (Ernphasis sic.)

In firrfott Y. Amo3t, Highland App. No. 09CA25, 2010-Ohio-5392, this court, citing

theSupreme Court of Ohio's decision in Mid-American Fire & Cas. Co. v. Neasde,y,113

Ohio St3d 133, 2007-Ohio-1248, 863 N,E.2d 142, held that abuse of discretion was the

proper standard of review for appellate review of the trial court's decision to grant or

deny declaratory relief, Arnott at tf 19. But we declined to apply the same abuse of

discretion standard to a purely legal issue decided within the context of the declaratory

judgment, i.e., we applied de novo revtew to the trial court's interpretation of trust

language at issue iri the case. In doing so, we narrowly interpreted Mid-American to the

issue the Court addressed in that case (the preliminary decision to grant or deny

declaratory retief) a7d held that de novo review remains the approprlate sta•ndard of

revview for purely legaE issues, even within a declaratory judgment action. Id. at 4436-

42.

in Maxwell, supra, the court of appeals rev€ewed purely legal issues within the

context of a declaratory judgment action, including the trial courYs determination that the

parties were tenants in common. The parties disputed the proper standard of review,

but the court held that Mid-American had "defini6vely" settiad that abuse of discretion
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was the proper standard to apply to an appeal of a declaratory judgment action. Id. at

tl18: The court then proceeded to review the trial court's legal determinations for an

. abuse of discretion. Id. at 9t11?-22.

We agree that our judgment in Rrnoit is in conflict with the judgment of the court

in Maxwell on the same legal issue. Therefore, we certify the following question to the

Supreme Court of Ohio for resolution:

What is the proper standard for appellate review of purely legal issues that must

be resolved after the trial court has decided a complaint for declaratory judgmerit

presents a justiciable question under Revised Code Chapter 2721, i.e., must an

appellate court afford deference to a trial court's interpretation or application of the law?

We grant Kenneth's motion and certify the foregoing question to the Supreme

Court of Ohio for resolution of the conflict pursuant to Section 9(B) (4), Article IV, Ohio

Coristrtution. MOTION GRANTED.

McFarland, P.J. & Abele, J.: Concur.

FOR THE COURT
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Harsha, J.

{1f1} James Arnott, successor trustee of the Joseph Scott Arnott Revocable

Trust, appeals from a declaratory judgment action in the probate court involving the

Trust, which gave James and his brother, Kenneth Arnott, the option to purchase

spec'rfied parcels of the Trust-owned farmland "at a price equal to the appraised value of

said real property as affixed for federal and/or state estate tax purposes." Kenneth and

other beneficiaries disagree with James over the interpretation of this sentence.

Kenneth argues that the option price is the value of the realty as determined by the

appraiser, i.e., the fair market value. James contends that the option price is the

appraiser's value reduced by an estate tax deduction allowed for#armland in either the

federal or state tax code.
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{42} In 2007, Kenneth filed a complaint seeking declaratory relief and asking

the probate court to interpret the provision in the Trust concerning the option price. The

court found the contested sentence was unambiguous and declared that the option

price was the appraiser's value, i.e., the fair market value. The court reached this

conclusion because the appraisal document was physically "affixed" to the estate tax

return.

{113} James initially asserts that the trial court erred in entertaining an action for

declaratory relief. He claims that the complaint failed to set forth a"justiciable issue"

and additionally, declaratory relief would not end the controversy between the parties.

However, the interpretation of the correct option price was justiciable because, to the

detriment of Kenneth and other Trust beneficiaries, James had already exercised his

option according to his interpretation of the contested provision. And the declaratory

judgment action would end the controversy concerning the interpretation of the

sentence, as well as confer certain legal rights and status on the Trust benpficiaries.

Thus, the trial court did not abuse its discretion in exercising declaratory relief.

{44} Next, James asserts that the trial court erred in its interpretation of the

contested option price language. We agree that the sentence concerning the option

price is susceptible to more than one reasonable interpretation. However, we are

guided by the rule that we should review the trust as a whole to determine the settlor's

intent. Looking at the document as a whole, we conclude the settlor intended the option

price to be the value established for federal and/or state estate tax purposes, in this

case, the federal and/or Ohio qualified use value. This result comports with the settior's
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intent to keep the farms in the family and to benefit James over other Trust

beneficiaries. Therefore, we reverse the trial court's judgment.

1. Summary of the Case

{45} In 2004 Joseph Arnott created the Trust, designating his son James as

successor trustee upon his death. His other son, Kenneth Dale Arnott, was designated

second successor trustee. James, Kenneth, and a number of other individuals are

beneficiaries under the Trust.

{46} The Trust document contains two paragraphs at issue here. The "d.3"

paragraph provides Kenneth with the exclusive option to purchase one tract of farmland

owned by the Trust. Paragraph "d.4" gives James the exclusive option to purchase

three tracts of farmland owned by the Trust. The Trust did not list specific purchase

prices for the tracts of realty. Instead, the option price was described as "a price equal

to the appraised value of said tract as affixed for federal and/or state estate tax

purposes."' Both James and Kenneth had to exercise their option to purchase the

property within 90 days of the "written date of notice to [either son] of the appraised

value affixed by the appraiser of the trust estate."

{47} After Joseph's death, the Trust hired John Rittenhouse to appraise the

four tracts of Trust property. He appraised James' three tracts of farmland at a total

value of $1,821,000 dollars. And he appraised Kenneth's single tract at $210,000.

Neither party disputes that the Rittenhouse appraisals were physically attached to both

Joseph's federal and state estate tax return schedules.

{48} Peter Quance, attorney for the Trust, wrote a letter to the Trust

beneficiaries, explaining that the Trust gave James and Kenneth the option to purchase

1 In the clause granting James an option, the word "tract" is replaced by "real property."
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farmland at the value listed on the federal and state estate tax returns. Quance advised

that a deduction, also known as a"qualffied use valuation," was available for the

farmland real estate on both the federal and state estate tax returns. If James and

Kenneth opted to use the Ohio version of the qualified use valuation, James' option

price to purchase the three tracts of farmland would be $1,375,265 and Kenneth's

option price would be $155,735. As is evident, both qualified use values were

significantly less than the Rittenhouse appraisals.

{99} Kenneth's attorney, Larry D. Hayes, wrote Quance a letter, explaining that

he disagreed with Quance's interpretation of the Trust option price. Hayes argued that

the correct option price was the actual appraised value of the farmland, i.e., the

Rittenhouse appraisal. James hired a new attorney, James M. Dietz, who responded

with a letter defending Quance's interpretation.

{1110} James decided to exercise his option and purchase the three tracts of

property at the Ohio qualified use value, or $1,375,265. Kenneth refused to exercise his

option at any reduced value, and wished to pay the Rittenhouse appraisal price of

$210,000. Because of the 90-day limitation and to ensure timely administration of the

Trust, James created and recorded a deed memorializing a transfer of Kenneth's option

property to Kenneth. The deed reflected a sale price of the Ohio qualified use value.

Proceeds from the Trust were used to pay the purchase price, pending the outcome of

litigation concerning the correct interpretation of the Trust option price. The propriety of

James' decision to exercise Kenneth's option and convey the property to him is not an

issue here.



Highland App. No. 09CA25 5

{411} In August 2007 Kenneth and other trust beneficiaries filed suit against

James in the probate court of Highland County, seeking a declaratory judgment of the

correct interpretation of the option price. After a trial, the court issued a decision finding

that "a price equal to the appraised value of said tract as affixed for federal and/or state

estate tax purposes" meant the appraised value of the tracts of realty, i.e., the

Rittenhouse appraisal.

{112} After the court issued this decision, the case went through a number of

procedural hurdles that are not relevant except to note that the case was dismissed, re-

filed in a different county, transferred, re-filed in the same county, and then

consolidated. The case ultimately ended up re-filed in Highland County where the

parties stipulated to all matters decided in the original lawsuit.

{1f13} In Apri12009, the Highland County probate court issued an entry that

closely mirrored its initial decision. First, it found that the complaint satisfied the

requirements for a declaratory action. Second, it addressed the contested option

language and found:

On review of the language at issue in Article III paragraphs d.3 and d.4 of
the trust, specifically "...at a price equal to the appraised value of said
tract (d.3) or appraised value of said real property (d.4) as affixed for
federal and/or state estate purposes..." It has been since initial review of
said language by this Court and remains crystal clear to this Court the
option price of each of the four tracts is the Rittenhouse appraisal value.
The Rittenhouse appraisal is the only "appraised value" of record in this
action and the only "appraised value" affixed to the Federal and State
Estate Tax returns.

{414} James filed a timely appeal from this entry.

II. Assignments of Error

{415} James sets forth the following assignments of error:
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ASSIGNMENT OF ERROR NO. 1

THE TRIAL COURT ERRED IN ITS FINDING THAT THE GROUNDS FOR
PROCEEDING ON A DECLARATORY JUDGMENT ACTION WERE
SATISFIED.

ASSIGNMENT OF ERROR NO. 2

THE COURT ERRED IN ITS FINDING THAT THE "APPRAISED PRICE
AFFIXED FOR FEDERAL AND/OR STATE [ESTATE] TAX PURPOSES" IS
EQUIVALENT TO "FAIR MARKET VALUE."

ASSIGNMENT OF ERROR NO. 3

THE FINDING OF THE TRIAL COURT THAT NO TAX IMPLICATIONS WOULD
FLOW FROM USING THE RITTENHOUSE APPRAISAL AS PURCHASE PRICE
IS UNSUPPORTED BY THE RECORD AND AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE.

III. Grounds for a Declaratory Judgment Action

{1116} In his first assignment of error, James claims that the court erred in its

finding that grounds for issuing a declaratory judgment were satisfied. The trial court

found that a complaint for declaratory judgment must show "1) a justifiable2 controversy

exists; 2) facts to justify a declaration as to the rights of the parties would terminate the

uncertainty and put an end to the controversy; and 3) the party seeking relief has a legal

interest in the controversy." The trial court briefly mentioned it found these elements

satisfied. It did not explain its factual or legal conclusionsfior having done so.

{417} A declaratory judgment is a civil action and provides a remedy in addition

to other legal and equitable remedies available. Aust v. Ohio State Dental Bd. (2000),

136 Ohio App.3d 677, 681, 737 N.E.2d 605. A court may grant declaratory relief so

long as it finds the action is within the spirit of the Declaratory Judgments Act, that a real

and justiciable controversy exists between the parties, and that speedy relief is

2 We presume the trial court meant "justiciable."
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necessary to preserve rights that may otherwise be impaired or lost. Schaefer v. First

Nat Bank (1938), 134 Ohio St. 511, 18 N.E.2d 263, at paragraph three of the syllabus.

Dismissal of a complaint seeking declaratory relief is appropriate when no real

controversy or justiciable issue exists between the parties. State v. Brooks (1999), 133

Ohio App.3d 521, 525, 728 N.E.2d 1119, citing Weyandt v. Davis (1996), 112 Ohio

App.3d 717, 721, 679 N.E.2d 1191.

A. Standard of Review

{418} James contends that our standard of review is mixed, i.e., de novo review

of the legal issues and deferential review of the facts. Kenneth argues that the

appropriate standard for reviewing declaratory judgments is abuse of discretion.

{419} In Mid-American Fire & Cas. Co. v. Heasley, 113 Ohio St.3d 133, 2007-

Ohio-1248, 863 N.E.2d 142, the Supreme Court of Ohio reaffirmed that "[t]he granting

or denying of declaratory relief is a matter for judicial discretion, and where a court

determines that a controversy is so contingent that declaratory relief does not lie, this

court will not reverse unless the lower court's determination is clearly unreasonable." Id.

at 412, quoting Bilyeu v. Motorists Mut. Ins. Co. (1973), 36 Ohio St.2d 35,303 N.E.2d

871, at syllabus. See, also, Englefield v. Corcoran, Ross App. No. 06CA2906, 2007-

Ohio-1807, at 411. Accordingly, we will not reverse the trial court's decision to render

declaratory relief unless the trial court abused its discretion. "Abuse of discretion"

connotes more than an error of judgment; it implies that the court's action was

unreasonable, arbitrary, or unconscionable. Blakemore v. Blakemore (1983), 5 Ohio

St.3d 217, 219, 450 N.E.2d 1140.

B. A Justiciable Controversy
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{420} James sets forth two principal arguments concerning the absence of a

"justiciable controversy." First, James contends the actual option price is now a moot

point because the options were exercised and the respective farmlands were

transferred before the complaint was filed. Kenneth argues that the controversy is ripe

because the lawsuit was filed only after James exercised the options at''a price which

was beneficial to him, and detrimental to other trust beneficiaries."

{1121} Second, James claims that the trust document gave him broad powers as

successor trustee, including the explicit authority to convey any unexercised option

property to himself in the absence of a higher claim. He explains, "a mere declaration of

rights, given the broad discretion of the Trustee James W. Arnott to vend or not vend

the trust assets, fails to rise to the level of controversy required for just declaratory

adjudication." Kenneth argues that James' broad powers to sell trust property have no

effect on the justiciability of the controversy. Kenneth contends that interpretation of the

correct option price was not a discretionary matter for James, and that the issue was

properly before the probate court. And until the court determined that James' option

price was incorrect, no secondary action, i.e., breach of fiduciary duty claim, would be

ripe.

{1122} "For a cause to be justiciable, there must exist a real controversy

presenting issues which are ripe for judicial resolution and which will have a direct and

immediate impact on the parties." Stewart v. Stewart (1999), 134 Ohio App.3d 556, 558,

731 N.E.2d 743, quoting State v. Stambaugh (1987), 34 Ohio St.3d 34, 38, 517 N.E.2d

526. "[I]n order for a justiciable question to exist, '[t]he danger or dilemma of the plaintiff

must be present, not contingent on the happening of hypothetical future events * * * and
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the threat to his position must be actual and genuine and not merely possible or

remote."' Mid-American at 49, quoting League for Preservation of Civil Rights v.

Cincinnati (1940), 64 Ohio App. 195, 197, 28 N.E.2d 660. Thus, "[i]nherent in

determining whether a complaint sets forth a justiciable issue is the question of

ripeness." Thomson v. Ohio Dept. of Rehab. & Corr., Franklin App. No. 09AP-782,

2010-Ohio-416, at 910.

{423} The declaratory action here presented a justiciable issue between the

parties. James and Kenneth fundamentally disagreed on the correct interpretation of

the option price language. Subsequently, James exercised both options to purchase

Trust lands based on his own interpretation of the option price. At that time a "real

controversy" arose.

{424} Clearly, the issue is not moot simply because James exercised the

options. If James underpaid for his farmland by using the Ohio qualified use evaluation,

then the Trust, Kenneth, and the other beneficiaries of the Trust were harmed by a

reduction in the total assets available for distribution. In other words, the Trust

beneficiaries faced an "actual and genuine" threat to their interest in the Trust property.

Regardless of whether James properly exercised the option, the correct option price

remained an active, genuine controversy between the parties.

{425} Moreover, James' broad powers as successor trustee do not make the

issues here any less justiciable. James may have had discretion to convey, manage,

and even purchase unexercised option property. But as Kenneth correctly argues,

James does not have the power as successor trustee to interpret Trust provisions in a
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manner inconsistent with the settlor's intentions. Accordingly, the trial court did not

abuse its discretion in its finding that a justiciable issue existed.

C. Termination of the Controversy

{1126} Next, James argues that Kenneth, other than requesting the court to

determine the option price, failed to request any additional relief that would flow from

this determination. Essentially, he contends the trial court's determination of the option

price would not put an "end to the controversy." Kenneth would still be forced to pursue

a secondary action, such as a breach of fiduciary duty claim against James. Kenneth

argues that no additional prayer for relief was necessary because R.C. 2721.05, part of

the Declaratory Judgment Act, allows a trial court to interpret and construe provisions in

a Trust.

{427} The Supreme Court of Ohio long ago held that the Declaratory Judgment

Act is remedial in nature and should be liberally construed, but it "does not require a

court to render a futile judgment that 'would not terminate' any 'uncertainty or

controversy' whatsoever." Walker v. Walker (1936), 132 Ohio St. 137, 139, 5 N.E.2d

405, quoting from an earlier version of the Declaratory Judgment Act. Gen.Code

§12102-6. And under R.C. 2721.07 a court may refuse to render declaratory relief "if

the judgment or decree would not terminate the uncertainty or controversy giving rise to

the action or proceeding in which the declaratory relief is sought."

{428} "[I]n keeping with the long-standing tradition that a court does not render

advisory opinions, [courts] allow the filing of a declaratory judgment only to decide 'an

actual controversy, the resolution of which will confer certain rights or status upon the
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litigants."' Mid-American at 49, quoting Corron v. Corron (1988), 40 Ohio St.3d 75, 79,

531 N.E.2d 708.

{1129} The only controversy presented here was the correct option price. And

the court's interpretation of the correct option price put an end to that controversy

(contingent of course upon the outcome of this appeal and any subsequent

proceedings). However, James is correct that the court's interpretation of the option

price may not fully end all controversy between the parties. James would still have to

rescind his option and reconvey the Trust property, or pay the Trust an amount

reflecting the correct option price for the option property. If he failed to act, the Trust

beneficiaries might seek injunctive relief or file a breach of fiduciary duty action. Thus,

the trial court's declaration here would, not end all possible future controversies between

the parties.

{430} However, we agree with Kenneth that R.C. 2721.05 explicitly provides a

right of action for a trust beneficiary seeking a declaration concerning the interpretation

of a trust provision. Furthermore, R.C. 2721.02(A) provides: "courts of record may

declare rights, status, and other legal relations whether or not further relief is or could be

claimed." Thus, the legislature clearly intended for courts to issue declaratory

judgments provided for in the Act regardless of whether secondary actions were

necessary to provide parties with full relief. See, also, State ex reL Themes v. United

Loc. School Bd. Dist. of. Edn., Columbiana App. No. 07CO45, 2008-Ohio-6922,

(concluding that a declaratory action seeking interpretation of a statute was proper even

where the declaratory judgment would not terminate a related but separate contractual

dispute between the parties).
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{1f31} Nonetheless, James directs our attention to the case of Hay v. Jefferson

Industries Corp. (1992), 62 Ohio Misc.2d 472, 601 N.E.2d 672 for the proposition that a

court should decline to award declaratory relief where the practical effect of the

declaratory action would not fully end the dispute between the parties. In Hay the

plaintiff alleged that she slipped and fell on an icy sidewalk while leaving the worksite of

her employer, Jefferson Industries Corporation. Id. at 474. She sued both Jefferson

and the Ohio Bureau of Workers Compensation. Her complaint alleged that Jefferson

was liable for her injuries and that she also was entitled to participate in the Worker's

Compensation fund. She additionally sought a declaration from the court as to which

claim for liability she should pursue. Id.

{1f32} The court declined to grant the requested declaratory relief and

characterized it as a request for an advisory opinion. The court noted that nothing in the

Declaratory Judgment Act provided for a declaration of remedies available to a personal

injury plaintiff. Id. at 474-475. Moreover, the court noted that such a declaration, if

made, would not terminate the controversy between the parties. Id. at 475. The court

explained: "Plaintiff would still have the burden of proving those facts necessary to

establish her right to recover from Jefferson or participate in the bureau's fund." Id.

{433} We find Hay distinguishable. In that case, no portion of the Declaratory

Judgment Act envisioned the sort of relief sought by the plaintiff. But here, as

discussed above, one provision within the Declaratory Judgment Act does just that.

R.C. 2721.05 provides in part:

Any person interested as or through an executor, administrator, trustee,
guardian, or other fiduciary, creditor, devisee, legatee, heir, next of kin, or cestui
que trust, in the administration of a trust, or of the estate of a decedent, *** may
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have a declaration of rights or legal relations in respect thereto in any of the
following cases:

(C) To determine any question arising in the administration of the estate or trust,
including questions of construction of wills and other writings."

{134} The statute explicitly provides a right of action for a trust beneficiary, i.e.,

"cestui que trust," to obtain declaratory relief regarding the administration of a trust

including questions about "writings" in the Trust. Moreover, in Hay, the declaratory

action would not have granted the plaintiff any rights that she did not possess

beforehand. All she wanted from the court was guidance, i.e., who do I sue? Here, the

practical effect of the declaratory decision will be to grant Kenneth and other trust

beneficiaries potential causes of action against James if he decides to do nothing. That

is to say, the action has conferred "certain rights or status upon the litigants."

{1135} Accordingly, we overrule James' first assignment of error.

IV. Interpretation of the Option Price Language

A. Standard of Review

{936} Again, the parties dispute the standard of review. James argues that we

are faced with a legal issue here, akin to the interpretation of wills, and our review is de

novo. Citing Mid-American, Kenneth contends our review is abuse of discretion, even

when reviewing legal issues. Kenneth also cites Hamblin v. Daughtery, Medina App.

No. 08CA0009-M, 2008-Ohio-5306, for an example of a case where the court adopted

an abuse of discretion standard when reviewing legal determinations within a

declaratory judgment action.
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{137} As we stated in Section I of the opinion, in Mid-American the Court

reaffirmed its prior holding that the standard of review for dismissal of a declaratory

judgment action is abuse of discretion. The language used by the Court in Mid-

American was broad: "[w]e therefore reaffirm that declaratory judgment actions are to

be reviewed under an abuse-of-discretion standard." Id. at 414.

{938} Apparently relying on this language, in Hamblin, supra, the Ninth District

indicated it was applying an abuse of discretion standard to a trial court's legal

conclusions within a declaratory judgment action. There the appellant argued that the

trial court erred in granting declaratory relief on the basis of three separate legal

arguments: election of remedies doctrine, collateral estoppel, and mootness. The court,

citing Mid-American, announced that its standard of review of the trial court's grant of

declaratory judgment was abuse of discretion. Id. at 118.

{439} Upon review of Hamblin, the court appears to have engaged in de novo

review. This was noted by the concurring judge who agreed with most of the court's

analysis, but disagreed with applying an abuse of discretion standard. Id. at 422. The

concurring opinion acknowledged that Mid-American mandates abuse of discretion

review of the decision to grant or deny declaratory relief. But it explained, "[o]nce a trial

court determines that a request for declaratory relief should be entertained, it applies

the law just as it does in any other case. It does not have discretion to determine

whether to correctly apply the law." Id. at 1123.

{440} This position comports with a decision of the Ninth District only a year

prior, in Pierson v. Wheeland, Summit App. No. 23422, 2007-Ohio-2474. In that case,

the court, also noting the recent Mid-American decision, held that it would apply de novo
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review to a purely legal issue decided within the context of a declaratory judgment

action. Id. at 410.

{441} Likewise, we do not read Mid-American to mandate abuse of discretion

review of legal issues within a declaratory judgment action. In other words, no court has

the discretion to commit an error of law. And in fact, the issue in Mid-American was

whether the court erred in dismissing an action for declaratory judgment, i.e., whether

the grounds for declaratory judgment (discussed in Section I of this opinion) were

satisfied. The Court did not address whether the trial court, after exercising its

discretion to proceed with declaratory judgment, correctly applied the substantive law.

{442} And thus we agree with the concurring opinion in Hamblin. A trial court's

determination of purely legal issues is never one of degree or discretion. Regardless of

whether the action is styled as one for declaratory relief, the trial court must correctly

apply the law. See also, State v. Thompson, Montgomery App. No. 22984, 2010-Ohio-

1680, (Fain, J., concurring). Accordingly, we review the trial court's interpretation of the

option clause de novo.

B. The Option Price Language

{443} The language at issue in the trust is located in Article Three and reads:

d.3 I give, bequeath and devise to my son, [KENNETH] DALE ARNOTT, on the
condition he survive me, the exclusive option to purchase a certain tract of land,
containing 69 acres, more or less, located at 9784 Paint Creek Road, in the
Township of Madison, County of Highland, State of Ohio, at a price equal to the
appraised value of said tract as affixed for federal and/or state estate tax
purposes. Said option shall expire ninety (90) days from the written date of
notice to Dale Arnott of the appraised value affixed by the appraiser of the trust
estate.

d.4 I give, bequeath and devise to JAMES WANYE ARNOTT, on the condition
that he survive me, the exclusive option to purchase any part of or all of my
remaining land titled to the trust, including any real estate not purchased by Dale
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Arnott and to include the following, being (1) tracts containing 220 acres, more or
less, located at 12951 Black Road, in the Township of Paint, County of Highland,
State of Ohio, and.or [sic] (2) approximately 99 Acres, located in Perry Township,
Fayette County, Ohio, and/or (3) a tract of land containing 248 Acres located in
Paint Township on Ladd Road, each at a price equal to the appraised value of
said real property as affixed for federal and/or state estate tax purposes. Said
option shall expire ninety (90) days from the written date of notice to James
Wayne Arnott of the appraised value affixed by the appraiser of the trust estate.

{144} When we construe the language of a revocable inter vivos trust we apply

the same rules of construction as when we interpret wills. Henson v. Casey, Pickaway

App. No. 04CA9, 2004-Ohio-5848, at 412, citing Ohio Citizens Bank v. Mills (1989), 45

Ohio St.3d 153, 543 N.E.2d 1206, superseded by statute on other grounds. Our

fundamental goal is to "ascertain and carry out, within the bounds of the law, the intent

of the testator." In re Estate of Lewis (July 23, 1999), Athens App. No. 98CA17, 1999

WL 595458, at *2, citing Domo v. McCarthy (1993), 66 Ohio St.3d 312, 314, 612 N.E.2d

706; Oliver v. Bank One, Dayton, N.A. (1991), 60 Ohio St.3d 32, 34, 573 N.E.2d 55.

Therefore, when the language of the will is clear and unambiguous, the testator's intent

must be ascertained from the express terms of the will itself. Domo at 314. Only when

the express language of the will creates doubt as to its meaning may the court consider

extrinsic evidence to determine the testator's intent. Oliver at 34. See, also, In re Estate

of Evans (1956), 165 Ohio St. 27, 30, 133 N.E.2d 128. In addition, when determining

the testator's intent, we consider not just the contested language but rather the "whole

will, and read in light of the applicable law, and circumstances surrounding the will's

execution." Central Trust Co. of N. Ohio, N.A. v. Smith (1990), 50 Ohio St.3d 133, 136,

553 N.E.2d 265.

{445} Kenneth argues that the language is unambiguous. He contends the

option price must be the Rittenhouse value because that is the only "appraisal" that was
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physically attached, or "affixed," to the estate tax return. James argues that this

interpretation fails to give any effect to the qualifying words "for federal and/or state

estate tax purposes." James argues that this last clause indicates that the option price

was intended to be the value submitted to the federal and/or state taxing authority for

purposes of paying any federal and/or state estate taxes owed. And the only appraisal

values submitted "for" federal and/or state purposes were the qualified use values.

{446} At first glance the contested sentence appears ambiguous. The term

"affixed" appears to be a main source of confusion and apparently formed the basis of

the trial court's decision.

{447} When construing testamentary language, words "if technical, must be

taken in their technical sense, and if not technical, in their ordinary sense, unless it

appearjs] from the context that they were used by the testator in some secondary

sense." Townsend's Executors v. Townsend (1874), 25 Ohio St. 477, paragraph three

of the syllabus. Black's Law Dictionary defines affix as "to attach, add to, or fasten on

permanently." Ballentine's Law Dictionary defines affix as "to attach in a degree of

permanence" and "affixed" as "securely attached." And the Merriam-Webster dictionary

defines it as "to attach physically" or "to attach in any way." Clearly, the word connotes

a degree of physical attachment. But the dictionary definitions suggest that physical

attachment is not the only possible method of "affixing" something, especially where that

word is subject to a dependent clause. As alluded to previously, "[a]ll the parts of the

will must be construed together, and effect, if possible, given to every word contained in

it." Townsend at paragraph four of the syllabus.
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{1148} The trial court interpreted "affixed" in the most physical sense and in

isolation from the remaining language in the sentence and the rest of the document.

The Rittenhouse appraisal was the only "appraisal" that was physically attached (or

perhaps more accurately, "appended") to the estate tax returns. But as James

indicates, this interpretation ignores the qualifying phrase "for federal and/or state estate

tax purposes." When we give effect to that qualifying phrase, the most logical

interpretation is that the appraised value affixed "for federal and/or state estate tax

purposes" is the value that was used on the tax return schedule, i.e., the qualified value,

which was physically written (in a sense, affixed) and submitted to the taxing authority

for determination of the estate tax. The Ohio qualified use value was the only

"appraised value" that was used for estate tax purposes: The Rittenhouse appraisals

were the basis for those values. But they were not the abtual appraised value submitted

for determination of the federal and/or state estate tax.

{449} Arguably, the contested sentence, when viewed alone, is ambiguous. But

interpretation of testamentary or trust documents, like the interpretation of legislation, is

a holistic endeavor. And there is another sentence in both options that significantly

clarifies the meaning of the word "affixed."

{450} Both paragraphs conclude with the phrase "[s]aid option shall expire

ninety (90) days from the written date of notice to [Kenneth or James] of the appraised

value affixed by the appraiser of the trust estate." This sentence clearly demonstrates

that "affixed" is being used in some secondary sense. If one replaces the word "affixed"

with the phrase "physically attached," the sentence becomes non-sensical: "[s]aid

option shall expire ninety (90) days from the written date of notice *** of the appraised
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value physically attached by the appraiser of the trust estate." Physically attached to

what? But if one interprets the word "affixed" to mean "set," "determined," or

"established," the sentence is logical: "[s]aid option shall expire ninety (90) days from

the written date of notice *** of the appraised value set by the appraiser of the trust

estate." Moreover, it is logical that the settlor would have used unqualified language,

i.e., "of the appraised value affixed by the appraiser of the estate," in the sentence fixing

the option price if his intent were to adopt the fair market value of the land. In other

words, there would be no need to add language referring to estate tax values if it were

not meant to qualify the language that preceded it.

{451} Finally, when we look at the document as a whole to determine the

settlor's intent, it is clear that he intended to favor James in the distribution of the trust's

assets. James was to receive forty percent of the distribution of the Trust property after

all options were exercised. The other beneficiaries received only a ten or fifteen percent

share. Likewise, James received the option to purchase three tracts of land totaling 567

acres, while Kenneth received an option to purchase 69 acres. The other beneficiaries

received no options. And the fact that the settlor granted James and Kenneth the option

to purchase land is a strong indicator he wished the land to remain in the family with his

sons. Using the qualified use value rather than the fair market value is more likely to

accomplish that result because the purchase prices were substantially lower. In light of

the settlor's clear intent to keep the farms in the family and to favor James in the

distribution of Trust assets, it is only logical that he would use an option value that

promoted that intent, i.e., the value set for estate tax purposes.
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{1f52} The appraised value established for state estate tax purposes was the

Ohio qualified use value. Therefore James' interpretation of the Trust provision was

correct. Accordingly we hold that "at a price equal to the appraised value of said real

property as affixed for federal and/or estate tax purposes" means that the option price

was the appraised value, reduced by any proper deductions, submitted to the taxing

authority (either federal or Ohio).

V. Manifest Weight of the Evidence

{453} James' third assignment of error is moot per our resolution of his second

assignment of error.

VI. Conclusion

{1[54} For the foregoing reasons we overrule James' first assignment of error.

However, we sustain his second assignment of error and reverse the declaratory

judgment of the trial court. James' third assignment of error is moot based upon our

disposition of his second assignment of error.

JUDGMENT REVERSED
AND CAUSE REMANDED.
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JUDGMENT ENTRY

It is ordered that the JUDGMENT IS REVERSED and that the CAUSE IS
REMANDED. Appellees shall pay the costs.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Highland
County Common Pleas Court, Probate Division, to carry this judgment into execution.

Any stay previously granted by this Court is hereby terminated as of the date of
this entry.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of
the Rules of Appellate Procedure. Exceptions.

McFarland, P.J. & Abele, J.: Concur in Judgment and Opinion.

For the Court

BY: 4
Wil iam H. Harsha, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a final judgment
entry and the time period for further appeal commences from the date of filing
with the clerk.
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YOUNG, J.

[*P1] Defendant-appellant, JPMorgan Chase Bank
("JPMorgan"), appeals the decision of the Butler County
Court of Common Pleas declaring the parties' rights in
their mutual ownership of a building. We affirm the

decision of the trial court.

[*P2] The parties to this action include Fraser
William Maxwell, Trustee, Arthur Cross, Trustee, and
Carl Minton, Trustee, who represent the interests of
Invincible Lodge 108, a local branch of the Independent
Order of Oddfellows ("the Oddfellows"). Some years
ago, the Oddfellows began the process of selling its
interest in a three-story building located in Oxford, Ohio
to David and Renee Maxfield who planned on converting
a portion of the [**2] building into residential rental
housing. JPMorgan owns the rest of the building and
operates a branch of Chase Bank on the first floor. After
the Oddfellows filed suit, the Maxfields joined the action
as third-party plaintiffs and have been active participants
in the suit since intervening.

JUDGES: YOUNG, J. WALSH, P.J., and POWELL, J.,

concur.

OPINION BY: YOUNG

OPINION

[*P3] Before the magistrate considered the merits
of the case, all three parties submitted a stipulation of
facts for trial purposes and asked the court to quiet title
and declare the parties' rights and responsibilities in their
collective ownership of the building. While the
magistrate heard oral arguments regarding the legal
points of contention, there were no factual disputes for
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the magistrate to consider.

[*P4] By and through the stipulated facts, the
parties agreed that the Oddfellows are owners of the
north 31 feet of the second floor and the entire third floor
of the building, while JPMorgan owns the south 48 feet
of the second floor, the entire first floor, and the
basement. The deed that described the building's
ownership also set forth that the parties would have joint
use of the stairway that connects the ground level to the
second floor. The parties also agreed that neither party
disputed the [**3] clarity of the other's title in the
building, and further stipulated to the authenticity of the
deeds offered tothe court as evidence of ownership
rights.

[*P5] Though the Oddfellows and JPMorgan have
shared the building, they had neither a written agreement
allocating obligations for repair, maintenance, or use of
the building nor an agreement governing the potential
total loss of the building other than the original Articles
of Agreement that granted the Oddfellows the right to
rebuild. The parties also operate in the absence of a
written agreement allocating JPMorgan's right to access
the roof through the third floor or the Oddfellows' right to
access the basement (the entrance point for water and
sewer services) through the first floor.

[*P6] However, even in the absence of such written
agreements, JPMorgan has installed heating and air
conditioning equipment on the building's roof, as well as
various line sets and wiring to connect the equipment to
its portion of the second and first floors. The Oddfellows
have granted JPMorgan access to the roof, through a
hatch located on the third floor, to service and maintain

the equipment.

[*P7] On February 15, 2005, the Maxfields entered
into a purchase [**4] contract with the Oddfellows to
buy its interest in the building, and the Maxfields
stipulated that their future plans for the building include
converting their portion into residential rental properties
with possible long-term plans to sell individual
residential units. Because of these plans, the parties
stipulated that it will be necessary for the Maxfields and
JPMorgan to coordinate the renovation plans to allow the
Maxfields access to the building's mutually utilized
utilities, as well as cooperation or consent to install

various safety measures necessary to comply with
Oxford's City Code.
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[*P8] Based on the collective need to determine the
parties' rights and responsibilities, the Oddfellows filed

suit and JPMorgan responded by filing a counterclaim
and later proposed a declaration of ownership in which it
set forth proposed terms for the joint ownership. After
hearing the parties' oral arguments, the magistrate issued
a decision in which he quieted title and declared the
parties' rights and responsibilities, which would become
binding on the Maxfields by virtue of their proposed
purchase of the Oddfellows' interest in the building.

[*P9] In response, JPMorgan filed objections to the
magistrate's [**5] decision, arguing that the magistrate
erred by determining that the parties owned the building
as tenants in common, granting reciprocal easements, and
that the decision failed to adequately address the parties'
concems. The trial court considered JPMorgan's
objections, and after overruling each, adopted the
magistrate's decision in full. It is from this decision that
JPMorgan now appeals, raising the following assignment

of error:

[*P10] "THE TRIAL COURT ERRED IN

FAILING TO SUSTAIN THE OBJECTIONS TO THE
MAGISTRATE'S DECISION OF
DEFENDANT-APPELLANT, JPMORGAN CHASE
BANK, NATIONAL ASSOCIATION."

[*P11] In its sole assignment of error, JPMorgan
asserts that the trial court erred by adopting the
magistrate's decision quieting ti[le and defining the
parties' rights and responsibilities regarding the building.
This argument lacks merit.

A. Quiet Title

[*P12] Quiet title actions are reviewed under a

manifest weight of the evidence standard, Kaufman v.

Giesken Ent., Ltd., Putnam App. No. 12-02-04, 2003
Ohio 1027, unless the reviewing court must apply a de
novo standard because resolution of the appeal involves

construction of the deed. Turpen v. O'Dell (Oct. 14,

1998), Washington App. No. 97CA2300, 1998 Ohio App.

LEXIS 4909. Because the [**6] parties stipulated to the
ownership interests, as set forth in the uncontested deeds,
the trial court did not construe the deeds and instead,
quieted title based upon the stipulation. Therefore, the
resolution of this appeal does not involve construction of
the deed and will instead turn on the weight of the
evidence. A judgment supported by competent, credible
evidence will not be overturned as being against the
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weight of the evidence. C. E. Morris Co. v. Foley Const.
Co. (1978), 54 Ohio St. 2d 279, 280, 376 N.E.2d 578.

[*P13] The court's decision to quiet title as it did is
supported by competent, credible evidence. In the
stipulations, the parties set forth their respective
ownership interests in the building. Each stipulation
described the interest in detail, including a citation to the
plat book that contained the deed of record. These
stipulations to the property's description and resulting
ownership interests were mirrored in the magistrate's
decision. Specifically, the court found that there was "no
dispute between the parties as to the title of the
Oddfellows and JP Morgan to their respective portions of
the Oxford Building."

[*P14] After including the stipulated descriptions,
the court concluded, "stated [**7] otherwise, title is
hereby quieted in JP Morgan with respect to the
basement, first floor and the south 48 feet of the second
floor of the Oxford Building. Title is further hereby
quieted in the Oddfellows with respect to the north 31
feet of the second floor and the entire third floor of the
Oxford Building." As the parties stipulated these
ownership interests, the decision to quiet title was
supported by the evidence.

B. Declaratory Judgment

[*P15] Initially, we note that the parties contest the
proper standard of review this court should apply while
reviewing the court's decision regarding the parties' rights
and responsibilities. While JPMorgan asserts that the
dispute involves only legal questions sothat a de novo
review is proper, the Oddfellows and Maxfields assert
that we should review the court's decision for an abuse of

discretion.

[*P16] In Mid-American Fire & Cas. Co. v.
Heasley, 113 Ohio St3d 133, 2007 Ohio 1248, 863

N.E.2d142, the Ohio Supreme Court definitively settled
whether a de novo review or abuse of discretion standard
applies in declaratory judgment actions. After
considering the proper standard to apply, the court
declined to adopt a de novo review and instead,
"reaffirm(ed] that declaratory [**8] judgment actions are
to be reviewed under an abuse-of-discretion standard." Id.

at P14. An abuse of discretion connotes more than a mere
error of law or judgment, and instead, requires that the
court's attitude was unreasonable, arbitrary or
unconscionable. Blakemore v. Blakemore (1983), 5 Ohio

St.3d 217, 219, 5 Ohio B. 481, 450 N.E.2d 1140.
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[*P17] According to R.C. 2721.03, "any person
interested under a deed * * * may have determined any
question of construction or validity arising under the
instrument * * * and obtain a declaration of rights, status,

or other legal relations under it." In its first amended
counterclaim against the Oddfellows' complaint for
declaratory judgment, JPMorgan asked the court to
detennine the parties' "rights, duties, and obligations that
flow from their respective ownership and easement

interests in the subject building."

[*Pl8] Before delineating the parties' rights and
responsibilities per their request, the court recognized the
unique situation presented, and that the parties could not
"effectivelyuse [their] property without dependence upon
the other party." Based on the ownership interests created
by their respective ownership, the court found that
JPMorgan and the Oddfellows were tenants in [**9]

conunon.

[*P19] The court then issued the following orders:
the parties would grant reciprocal easements of the upper
floors over the lower floors and vice versa, the parties
would share equally in the cost of the common stairwell's
maintenance (unless the repairs were made necessary by
the intentional or negligent acts of one party or the other),
the parties would be responsible for maintaining their
own portion of the interior of the building, neither party
could make alterations to the exterior of the building
without the consent of the other party, the parties would
maintain pertinent insurance policies, cost of repair or
replacement by intentional or negligent acts would fall
upon the responsible party, the parties could file a
partition action in the case of catastrophic loss if they are
otherwise unable to agree to rebuild, and that each party
should use their property as to preserve the quiet
enjoyment of the other owner. The court also made its
decision binding on the parties' successors or assigns so
that the Maxfields will be required to follow the court's
orders regarding the parties' rights and responsibilities
should they purchase the Oddfellows' interest in the
building.

[*P20] While [**10] JPMorgan asks this court to
modify the agreement in 15 different ways, t we decline
to do so. Instead, the court did not abuse its discretion in

setting forth the parties' rights and responsibilities, as
each of the above-mentioned orders speak to the parties'
interests in the building and how they are to conduct their
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common tenancy. Although the modifications JPMorgan
now requests may further limit any concerns or ambiguity
in the parties' tenancy, we are not in the position to
rewrite the orders or to declare new rights or
responsibilities. Instead, we agree with the trial court that
the parties are in a unique position and that their common
ownership of the building presents the possibility for
quandaries that will require continuing cooperation,
communication, and compromise from all parties
involved.

I Some of the requests include: further defining
the common areas, specifically requiring liability
insurance, amending the reciprocal easements to
include making improvements and providing
notice, giving JPMorgan the power to direct
restoration or rebuilding, establishing a procedure
for restoration, and continuing the jurisdiction of
the court over future interpretation and

enforcement [**11] issues.
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[*P21] Even so, the court's decision is thorough,
well-reasoned, and addresses the parties' concems, as set
forth in the complaints, and was not arbitrary,
unconscionable, or otherwise unreasonable. Therefore,
the court did not abuse its discretion by overruling
JPMorgan's objections and adopting the magistrate's

decision.

[*P22] Having found that the court's decision to

quiet tide was supported by the evidence and that the
court did not abuse its discretion by issuing the
declaratory judgment as it did, JPMorgan's assignment of

error is overruled.

[*P23] Judgment affirmed.

WALSH, P.J., and POWELL, J., concur.


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31

