ORIGINAL

IN THE SUPREME COURT OF OHIO

Ohio Valley Associated Builders and Supreme Court Case No.

*
Contractors, * 10-2001
*
Plaintitf/Appellee, * On appea! from the Lucas
* County Court of Appeals,
V. * Sixth Appellate District,
* Court of Appeals No.
_ * L-10-1099
Industrial Power Systems, Inc., *
®
Defendant/Appellant. *
. %

MEMORANDUM IN OPPOSITION OF JURISDICTION OF APPELLEE
OHIO VALLEY ASSOCIATED BUILDERS AND CONTRACTORS

Jill A. May (0072623) Luther L. Liggett, Jr.(0004683) —

Bradley C. Smith (0023936) Matthew T. Anderson (0082730)
Brock A. Schoenlein (0084707) Luper, Neidenthal & Logan
Flanagan, Lieberman, Hoffman & Swaim 50 West Broad Street, Suite 1200
15 West Fourth Street, Suite 100 Columbus, Ohio 43215

Dayton, Ohio 45402 Ph: (614)229-4423

Ph: (937)223-5200 Fax: (866) 345-4948

Fax: (937) 223-3335 lliggett@lnlattorneys.com
jmay@flhslaw.com

Attorneys for Defendaﬁt/Appellee |
Atterneys for Plaintiff/Appellant : '

bEC 17 2010 T
, GG 171010
SUPREWE GUURT OF OHIO | CLERK OF COURT

- | SUPREME COURT OF QHIO

CLERX OF COURT




TABLE OF CONTENTS

TABLE OF AUTHORITIES ....... ' ........................ R R —
STATEMENT OF ERROR ..:uuuvreeurisasenans .........
.STATEMEN’l.“OF THE CASE...coiineneernniennianasninns eereree ; ....................
' LEGAL ARGUMENT AND DISCUSSION. .....vvenerresscnrsicsessensns eereseeseesissssessssssissansb s
CONCLUSION . coevvvvsssssesisssiassssssssenesensss R e

CERTIFICATE OF SERVICE ..ccuviresresessersesssnnssnranssssnssnns rtreseelisre et isass s ne sty nan e arens :

TABLE OF AUTHORITIES

CASES

Cicco v. Stockmaster, 89 Ohio St. 3d 95 (Ohio 2000).......cccceeeen. eerreeerevereeeseeaaaens

 OVABCv. Debra-Kuempel, Second Appellate District Case No. CA 24138.........

OVABC v. Rapier Electric, Inc. Twelfth Appellate District - -

Case Nos, CA 2010-08-0217 and -0219 ...c.uvevveeeesmuummsmmnesessenss SERS—— R

Rankin v. Evans, 4 Ohio APDP.3d 30.ccc.mrivuusieissssssserssssioreseesssesssssaessssssssssssensssess

State ex rel. N. Ohio Chptr. & Contrs., Inc. v. Barberton City Sch. Bd. Of Educ.,

2010 Ohio 1826 (Ohio Ct. App., Summit County Apr. 28, 2010)....cccvevcnvcriivnne.

ii



ADDITIONAL AUTHORITIES

Page
CIVRL 1 s s s 2
CHVR. 17 eoersseseessnssessessesssessssssssosne o e oo oo oo 2,3
Ohio Constitution, Article IV, 8c. 5(B) wovvrrerrurirrerereniersiseermisssiasesisessnsssestessassnss 9
RC. CRADIEE 4115 oottt passim

APPENDIX

Exhlblt A Oplmon and Judgment Entry, November 5, 2010, Sixth District Court
~ of Appeals, Lucas County, No. L-10-1099, Ohie Valley Associated
Builders & Contractors v. Industrial Power Systems, Inc., 2010-Ohio-
4930

il



- MEMORANDUM IN OPPOSITION OF JURISDICTION OF APPELLEE
~ OHIQ VALLEY ASSOCIATED BUILDERS AND CONTRACTORS

. Tuis CASE Is NOT OF PUBLIC AND GREAT GENERAL INTEREST -
This case involves a vefy Vnarrow question of statutory interbretﬁtioﬁ un"d.er
Ohio’s prevailing wage law. Speciﬁcally, the questions before the Sixih Districf
:C0urt of Appeals were: (lj whether of not common iaw standing briﬂciﬁles
| should be considered .When e\}aiuélting “mtefested party” sfandiﬁg fo.sue ﬁncier
RC 4115.03(F)(4) and 4115.16 and (2) whether Ohio Valley Associated Builders
and Contractors (“OVABC”) qualifies as an “interested party” under thé statutory
: definition of that term. While admittedly a c_asé of first impression, even the
- Appellant herein implicitly recognizes that these questibns are not of public énd :
great general interest. Rather, according to Appellant,1 “this case is ... about |
: harassment of a contractor because of a political battle between Plaintiff-
Appellee, Ohio Valley ABC contractors (“ABC™) and labor urﬁons.” See
Defend.ant-Appellant Industrial Power Systems’ Memorandum in Support of
.Iu.risdiction atp. 7. |
_ Either this case is a very narrow one — involving a political battle between
two private entities — or it is of “public and great general interest.” Defendant-

- Appellant cannot have it both Wajfs. And it is clear that this case is, in fact, a very

: Such alleged “harassment” is staunchly denied by Plaintiff-Appellee OVABC.
OVABC has simply exercised its rights as granted to it by the Ohio General
Assembly.



narrow battle between two private entities over the interpretation Qf an Ohio |
statute. ‘The aﬁpéalé court beiow issued a well-reasoned deéisib.n,.applying basic
tenants of statutory interpretation, and this matter need not be re-hashed. further in
front of thls Court. | | |
| Beyond the above, it is noteworthy that Defendant-Appeiiant’s. on13=z two
arguments that this matter is one of public and great geﬁerallintell'est are based 6n
false assumptions. |
Defendant-Appellant’s ﬁrét argument is a suppos__ed conflict Betwéen Ohio
| Civ.R. 17 and R.C. 4115.03. This, of course, ignorés completely Ohio Civ.R. |
1(C)(7), which states: “These hﬂes, to _the'extent that they would by fheir nature
be clearly inapplicable, shall not apply to procedure ... (7) in all other special
statﬁtory proceedings...” As Ohid’s prevailing wage statute sets up spécial,
statutory proceedings for the enforcement of preirajling wage law, including
interested party iawsuits pursuant to R.C. 41 15.16,- Ohio Civ.R. 17 1s siniply
inapplicable. See, e.g., Rankin v. Evans, 4 Ohio App.?ad 30. |
* Even if Ohio Civ.R. 17 appﬁes to this special, statutory proceeding,
however, the langﬁage of that Rﬁle itself récognizes étatutory standing as z;
mechanism fo become the “real party in interest” for standing purposes: “E.v.ery
action shall be prosecuted in the name of the real pérty in iﬁterest. An exeéufor,
“administrator, guardian, bailee, trustee of an express ﬁust, a party with whom or’

in whose name a contract has been made for the benefit of another, or a party '



- authorized by statute may sue in his name as such représentative without joining

- .w'ith him the party for whosé benefit tﬁe action is brought.” (Ohio Civ.R. 17,
emphésis added.) As such, whether or not Ohio Civ.R. 17 applie_é to this matter,
there is no conflict between Ohio’s prevailing wage statute’_s “interested party”
provisions énd the “real party in interest” requirements under the Civil Rules.
Defendant-Appellant’s second argument is that the Sixth District’s -
decision bélow somehoW conflicts with “several other holdings” on the issue of
interested party standing under the prevailing wage statute. This ié, quite simply,
untrue. At present, there are only two decisions” in all of Ohio that contradict the
Sixth District’s decision below. Both of thesé decisions are lower court decisions
on sMary judgment and both of them are pending before the Courts of Appe_als
for review. The first, OVABC_ v. Rapier Electric, Inc., Twelfth Appellate District
C‘ase Nos. CA 2010-08-0217 and -0219, went to oral argument on December 13,
2010. The second,. OVABC v. DeBra-Kuempel, Second District Case No. CA |
. 24138, is fully briefed at the Second Appellate District and scheduled for oral
argument. on January 25, 2011. At present, each and every Ohio Court of Appeals
lt.hat has directly or indirectly ruled on the issue of interested party standing under

Ohio’s prevailing wage law has favored OVABC’s position.

» Technically, the Butler County decision is made up of two, identical decisions
on summary judgment in sister cases between OVABC and Rapier Electric. These
decisions were consolidated for appeal purposes before the Twelfth District Court
- of Appeals. '



The only appellate case cited by Defendant-Appellee as “conflicting” is

~ not truly in conflict at ail. The SiXth.Aﬁpellate District has a]Ieady found that - -
~ State ex rel. N. Ohio Chptr. & Contrs., Inc. v. Barberton City Sch. Bd. of Educ.,
2010 Ohio 1826 (Ohio Ct. App., Summit County Apr. 28, 2010)-. does not conflict
with its decision below. See copy of the Sixth Appellate District’s decision
denying Defendant-Appellee’s request to certify a conflict, attached hereto as
Exhibit A. This makes perfect sense, as thé Barberton decision is basedona
completely different standard than the case at issue herein.

In-Bérberton, a contract bidder, a trade association, and taxpayers sued a
school board and the Ohio School Facilities Commission (OSFC), in the Summit |
County Court of Common Pleas (Ohio), to enjoin the board and the OSFC from
épplying Ohjd'S' prevailing wage requirement to the construction of a school. Tn
Barberton, the school board required biddg:rs to comply with Ohio prevailing
wage law on the project at issue, despite the fact that school construction projects
are expressly exempt from Ohio prevailing law. R.C. 41 15'.04(8)(-3).3 The
plaintiffs therein sought to prove in couﬁ that school boards do not have the legal
-~ authority to choose to apply Ohio prevailing wage law to school cons‘trucﬁon -

projects in the face of the statute’s express exemption. -

3 “Sections 4115.03 to 4115.16 of the Revised Code do not apply to: ¥** (3)
_ Public improvements undertaken by, or under contract for, the board of education
- of any school district or the governing board of any educational service center;”



OVABC, in the case at bar, did not bring suit against a school board or: the
OSFC, nor did OVABC seek to enjoin a school board’s application of prevailing
- wage to a.pl_'oj ect. Barberton does not involve, nor even mention; “interested
party” standing, violations of prevailing wage law, R.C. 4115.16(B), nor R.C.
_ 4115.03(F). Barberton does nof involve a union or trade association bringing suit.
against a contractor who violated prevailing wage on a Iﬁublic improvement where
* Ohio prevailing wage 1s actﬁa—l’ly applicable. In fact, Barberton was not brought to
enforce Ohio Preﬁailing Wage on the project at all, but rather as a challenge to a
school board’s authority to apply prevailing wage to a project as a matter of
c.(')ntract, in spite of the statutory exemption.*
Given the procedural posture of the Barberton case, the Ninth District
cotrectly applied common law principals of standing to determine whether the

plaintiffs therein had the right to bring their challenge. In the case before this

4 To provide some background, for many years, the OSFC took the statutory
exemption to mean that school districts are prohibited from requiring the payment
~of prevailing wages on school construction projects. In 2007, the OSFC passed a
resolution which reversed this position and, for the first time, indicated that school
districts are free to require bidders for school construction projects within their
districts to pay workers at prevailing wage rates. A school board choosing to do
this typically issues a new standard for “responsible and responsive” bidders,
‘requiring bidders to agree by contract to adhere to Ohio’s prevailing wage law.

" The statutory exemption still applies to such projects, and the only means of
enforcing prevailing wage standards in such cases is through a breach of contract
action. There is no right for any person or entity — whether an employee, -
contractor, or interested party — to file an administrative claim with the Ohio
Department of Commerce (or a lawsuit arising therefrom) to enforce prevailing -
wage requirements on a school project.



Court, in coﬁtrast; the Sixth District interpreted and applied a specific statutory -
exception fo rcommén law standing (i.e., “interested party” standing pursuant to
R.C. 4115.03(F)(4)). Barberton is simply an entirely different kind of case that
happens to deal, mdlrectly, w1th Ohio prevailing wage law. The Ninth Dlstrlct s
decision applying common law standing principals in Barberton therefore does
not conflict with the Sixth District’s application of a specific, statutory abrogation -
of those principals. |

All Ohio appellate authority agrees with the Sixth District Court of -
- Appeals on the issuc of “interested party” standing under Ohio’s prevailing wage
statute. The dispute here is between two, private entities over a very narrow issue.
As such, it.is clear that this matter is rof of public and great general'intefest and
this Court need not review the Sixth District’s well-reasoned decision below.
I1. STATEMENT OF THE CASE AND FACTS ,

(_)VABC concurs, generally, with the Statement of the Case and Facts set
forth by Defendant-Appellee, but makes the following comments and Qorrecﬁons:

| 1. Atpages7and?9, Defendant—Appellee falsely states to tlns Court- that
| OVABC has “admitted” 1t seeks only attorneys’ fees in the case at bar.
The truth is that OVABC seeks the followmg remedles
o That the trial court find Defendant-Appellee violated Ohio’s
prevailing wage law on the Project; -

e That the trial court grant preliminary and permanent injunctive



relief ordering Defendant-Appellee to comply with Ohio’s
prevailing wage law;

That the trial cour{ require Defendant-Appellee to pay back wages
calculated as the difference be'tween the fixed prevailing rate of
wages and the amount péid to each employee that Defendant
suffered, permitted, or ‘re.:quired to perform work on the Project
pursuant to R.C. 41 15.10(A);

That - the trial court require Defendant-Appellee to pay an
é.dditional sum to such employees equal to tWe‘nty-ﬁve‘ percent of
the amount they are required to pay as back-pay pu:rsuanf to R.C.
4115.10(A);

That the trial court rec:iuife Defendant-Appellee to pay a penalty to
the Director of Commerce equal to seventy-five percent of the
amount they arc required to pay as back-pay pursuant to R.C.
4115.16(A); |

That the trial court require -Defendant-Appellee to pajr to Plaintiff-
Appellant its attorﬁcy fees aﬁd court costs, pursuant to R.C. -
4115.03 to 4115.16; and

That the trial court award any other legal or equitable relief it
deems just and proper.

(See Complaint at p: 4-5.)



2. At page 8, Defendant-Appellee argues that Plaintiff’s suit is merely a
.“ﬁshjng' expedition.” This cannot be further from the truth, as the Motion
- for Summary Judgment pleadings clearly spell out.

‘3. At page 9, Defendant-Appellee contends that OVABC has “admitted” that
it claims no damages with respect to ény individual employee or with
re'speét to ény contractor. Again, this is simply a liec. OVABC certainly
argues that Defendant-Appellee’s own employees were underpaid,
suffering damages. While.neither OVABC nor its member suffered any

| “damages,” that is the nature of this type of suit. No interested party, under
| the prevailing wage statute, could ever prove actual damages in enforcing
Ohio’s prevailing wage law. Even a bidder who bid for the exact same
contract as a defendant does not thereby suffer damages recoverable at
common law. State ex rel. N. Ohio Chptr. & Contrs., Inc. v. Barberton
City Sch; Bd. of Educ., 2010 Ohio 1826 (Olﬁo Ct. App., Summit County
Apr. 28, 2010). |
I | ARGUMENTS REGARDING THE PROPOSITION OF LAW
‘Defendant-Appellant essentially repeats its arguments at the trial coﬁrt and
appeals courts level in this portion of its Memorandum asking this Court to
assume jurisdiction. These arguments — and the reasons that each fail — are laid
out, in detail, by the Sixth District in its decision below. OVABC will not waste

this Court’s time repeating them here.



However, one entirely new argument is presented in Defendant-
Appellant’s Memorandum. Specifically, ﬁefendant-Appellaﬂt haé raised, for the
first time in this case, a question of whether the Ohio prevailing wage statute’s
standing provisions violate the Modern Courts Amendment to the Ohio -
Constitution, Article IV, Sec.5(B). It is axiomatic that a party may not raise a new
- argument for the ﬂrst time on appeal. As such, this Court should disregard this
constitutional argument. |
Furthermore, to ask that a court déclare a statute, or the interpretation of a
statqte, as unconstitutional, the party asking for such a declaration must do soina
Complaint, and serve a copy of that Complaint on the Ohio Attorney General.
Cicco v. Stockmaster, 89-Ohio St. 3d 95 (Ohio 2000). It is uncontested that the
Defendant failed to counterclaim alleging unconstitutionality, and further that it. .
servéd no document on the Ohio Attorney General regarding such an argument.
As such, this Court lacks jurisdiction to address t]:ﬁs argument. |
IV.  CONCLUSION

The Sixth District Court of Appeals thoroughly discussed the standing
issues before it and came to the correct conclusion: Ohio’s prevailing wage
statute, as a special, statutory pro'ceediné, properly grants standing to an
“interested party,” and OVABC qualified as an “interested party” for purposes of
standing. By Defendant-Appellant’s own admission, this case is not of public ﬁnd

great general interest. Rather, it is a narrow issue between two private parties. As



| such, this Court should not entertain discretionary jurisdiction in this matter and

o sheuld let the well-reasoned decision-of the. Sixth District stand.

Respectfully submitted,

J111 A. May (00726’2 :
Bradley C. Smith (002393 6)

Brock A. Schoenlein (0084707)
Flanagan, Lieberman, Hoffman & -
Swaim _
15 West Fourth Street, Suite 100 -
Dayton, Chio 45402
Ph: (937) 223-5200
Fax: (937) 223-3335

~ Attorneys for Plaintiff/Appellant

Certlﬁcate of Service

_ | hereby certify that on December 16, 2010 a copy of the foregoing has
been served upon counsel for Defendant/Appellee, Luther L. Liggett, Jr., Matthew
T. Anderson, Luper, Neidenthal & Logan, 50 West Broad Street, Suite 1200,

.Columbus, Ohio 43215.
__?AMP%?“) {ir

Tl AT My (0072623)
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This céusé comes on for. detenninﬁtioﬁ of Appeliee/Cross-Appellant’s -
mOﬁOIL to céﬁify a conflict to the Ohib Supréme Court as provided in App.RQ 25
and Aﬁicle V. Se.‘c. 3(B)(4) of the Conétitution of Ohio, and Appellant/Cross-
Appellee’s memorandum in opposition td the motion to certify. - |

Upon consideration the Court ﬁn.dé that theré is no true and actual conflict -
on 2 rule of law between the deojsion in the instant case and the decision of the
Ass'ocfated Builders &
Constrs., Inc. ,v.'Barberton_ C‘if.y Sch. Bd, of Educ., g D.ist.No; 24898, 2010-Ohio-

1826 ‘The Court finds that factual distinctions between the cases resuitin a rule of

s not 1n conflict wwth the instant case. See Whitelock v.

AA}J_
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Case No. L-10-1099

Gilbane Bldg. Co. (1993), 66 Ohio St3d 594, Accordingly, the motion to certify

is not well taken.

Ttis therefore ORDERED that the motion to certify a conflict be, and the

sane hereby is, overruled. | | - .
D=

JUDGES

 DATED:
/jne

Tudges John R. Willamowski, Richard M. Rogers and Vemon L. Preston, from the
Third District Court of Appedls, sitting by assignment of the Chief Justice of the

~ Supreme Court of Ohio.. '
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