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IN THE SUPREME COURT OF OHIO

STATE OF OHIO
Case No.
Plaintiff-Appellee,
On Appeal from the Clark County Court of
Appeals Second District Appellate District
VS,
RICHARD MILLER, II

C.A. Case No. 08CA0090
Defendant-Appellant.

MOTION FOR LEAVE TO FILE DELAYED APPEAL OF
APPELLANT RICHARD MILLER, II

Richard Miller, 11, respectfully moves this Court for leave to file a delayed appeal. S.Ct.Prac.R.
H1(2)(A)(4)(a). Appellant was awaiting the decision from the Ohio State Public Defender Office
regarding this appeal of right to see if their office's was going to accept the matter. After the Ohio State
Public Appellant Office declined to accept and represent the Appellant in such matters their office
instructed Appellant how to fill out a pro se motion packet and whom to contact regarding assistance.

Appellant “did not” have the expertise to comprehend the complicated legal documents in a
timely fashion and that's why Appellant is asking for this Court to allow him the opportunity to
proceeding in a delay fashion. It took the Appellant some time to learn how to proceed in The Supreme
Court and obeying the Rules of Practice relating to this petition for leave. Appellant did not want to
receive a default against him for not folowing The Supreme Court Rules of Practice which is required
or a dismissal will be issued by the clerk alone.

Appellant asks that this Court take these his obstacles in consideration and grant him the

opportunity to present his constitutional claims and questions. Appellant regrets that he was



unfortunately prevented from filing in a timely manner because of his comprehension on how to

proceed in pro se capacity.

An affidavit supporting these allegations is attached. Because the Appellant did not unduly

delay the filing of this appeal in bad faith, this Court should permit the Appellant to file a delayed

appeal of right.

Respectfully Submitted,

oA A / W’Eﬁ
Richard Miller, 11

Inmate Number A-587-232
London Correctional Institution
1580 State route 56 SW

P.O. Box 69

London, Ohio 43140

Defendant-Appellant, pro se

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion For Leave to File Delayed Appeal was

forwarded by regular U.S. Mail to Clark County Prosecuting Attorney Amy M. Smith at; 50 East

Columbia Street, Springfield, Ohio 45501 on this 17* day of December 2010.

flotind L. Hlln™

Richard Miller, 11

Inmate Number A-587-232
London Correctional Institution
1580 State route 56 SW

P.O. Box 69

London, Ohio 43140

Defendant-Appellant, pro se
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IN THE COURT OF APPEALS OF CLARK COUNTY, oOHIO

STATE OF OHIO

Plaintiff—AppeJ.lee : C.A. CASE NO. 08Ca0090
vs. : T.C. CASE No. 08CR0390
RICHARD MILLER, IT : FINAL, ENTRY

Def endant-Appellant

Pursuant to the opinion of this court rendered on +the

lst day of October + 2010, the judgment of the trial
_

court is Reversed, in Part, and the matter ig Remanded to the

trial court for further Proceedings consistent with the opinion,
The trial court’s judgment is otherwise affirmed. Costs are to

be paid as follows: 50% by Appellant, 50s by Appellee.
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IN THE COURT OF AFPPEALS OF CLARK COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appelliee : C.A. CASE NO. 08CA00SO
vs. : T.C. CASE NO. 08CRO0390
RICHARD MILLER, II : : (Criminal Appeal from

Common Pleas Court)
Defendant-Appellant

CPINTION

Rendered on the lst day of Qctober, 2010.

Stephen Schumaker, Pros. Attbrney; Amy M. Smith, Asst. Pros.
Attorney, Atty. Reg. No.0081712, 50 E. Columbia Street, P.0O. Box
1608, Springfield, OH 45501

Attorneys for Plaintiff—Appellee
Robert Alan Brenner, Atty. Reg. No. 0067714, P.O. Box 341021,

Beavercreek, OH 45434-1021
Attorney for Defendant-Appellant

GRADY, J.:

Defendant, Richard Miller, II, appeals from his conviction
and sentence for aggravated vehicular homicide and aggravated
vehicular assault.

On January 18, 2008, Defendant was operating his motor
vehicle while under the influence of alcohol and/or marjijuana.
At the intersection of Villa and Derr Roads in Springfield,

Defendant caused a traffic accident which resulted in the death
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of another driver, Kathy Clos, and serious physical harm to
Defendant’s passenger, -Steven Skaggs. At the time of the
accident, Defendant’s driving privileges had been suspended.
Defendant subsequently entered pleas of guilty to one count of
aggravated vehicular homicide, R.C. 2903.06(a) (1) {(a) , a felony of
the first degree, and one count of aggravated vehicular assault,
R.C. 2903.08(a) (1) (a), a felony of the second degree, each with
a specificatioh that at the time of the offense Defendant was
driving under suspension.

On September 2, 2008, the trial court sentenced Defendant to
consecutive prison terms of ten years on the aggi:avated vehicular
homicide and four years on the aggravated vehicular assault, for
a total sentence of fourteén years. The court suspended
Defendant’s drivei:’ s license for life on the aggravated vehicular
homicide charge, and for ten years on the aggravated vehicular
assault charge. The court also fined Defendant one thousand
doilars and ordered him to pay restitution, in an unspecified
amount, court costs, appointed counsel costs, and any fees
permitted by R.C. 2829.18(A) (4) .

Defendant timely appealed to this court from his conviction
and sentence. On January 28, 2010, Defendant ésked this court to
stay the appeal and remand the matter to the trial court to
determine the amount of restitution he must pay. On March 8,
2010, we filed an Order wherein we pointed out that a sentencing
entry that orders the payment of restitution but fails to '.

determine the amount of that restitution is not a final,
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appealable order. We ordered Defendant to show cause within
thirty days as to why this appeal should not be dismissed for
lack of a final, appealable order. .However, we indicated that if
the trial court revised its judgment of conviction within that
time, with the amount §f restitution determined, we would
construe Defendant’s notice of appeal as premature and this
- appeal could proceed. BRpp.R. 4(C).

On April 23, 2010, the tfial court issued a Revised Judgment
Entry of Conviction wherein the court specified ﬁhat the amount
of restitution to be paid by Defendant is $11,730.27. On May 14,
2010, we deemed our show cause order satisfied, and held that the
notice of appeal would be premature to the April 23, 2010 Revised
Judgment Entry of Conviction.

FIRST ASSIGNMENT OF ERROR

“MR. MILLER WAS DENIED HIS RIGHT TO DUE PROCESS OF LAW aASs
GUARANTEED BY THE UNITED STATES AND OHIO CONSTITUTIONS BECAUSE
HIS GUILTY PLEAS WERE NOT ENTERED KNOWINGLY, INTELLIGENTLY AND
VOLUNTARILY.”

Defendant argues that his guilty pleas were not entered
knowingly, intelligently and voluntarily because the trial court
failed to inform him that he was not eligible for community
control sanctions. Community control sanctions may be imposed,
depending on the felony offense concerned, if in imposing a
sentence the court is not required to impose a prison term or
mandatory prison term. R.C..2929.15{A)(1). |

To be constitutionally wvalid, a guilty or no contest plea
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muét be made knowingly, intelligently and veoluntarily. State v.
Engle, 74 Ohio St.3d 525, 1996-Ohio-17%. Compliance with Crim.R.
11(C) in accepting guilty or no contest pleas portrays those
qualities. State v. Ballard (1981), 66 Ohio St.2d 473; State v.
Gossard, Montgomery App. No. 19494, 2003-Ohic-3770. With respect
to the non-constitutional requirements in Crim.R. 11(C) (2),
substantial compliance by the trial court is sufficient. State
v. Stewart (1977), 51 Ohio St.2d 86; State v. Veney, 120 Ohio
St.3d 176, 2008-0Ohio-5200. Substantial compliance means that
under  the totality of  the circumstances the defendant
subjectively understands the impliications of his pleé and the
rights he is waiving. Veney, at 915. A defendant who challenges
his guilty plea on the basis that it was not knowingly,
intelligently and voluntarily made must show a prejudicial
effect, which requires the défendant to show that the plea would
otherwise not have been entered. Id.

Crim.R. 11(C) (2) (a) provides:

“In felony cases the court may refuse to accept a plea of
guilty or a plea of no contest, and shall not accept a plea of
guilty or no contest without first addressing the defendant
personally and doing all of the followingf

“Determining that the defendant 1is making the plea
voluntarily, with understanding of the nature of the charges and
of the maximum penalty involwved, and, if applicable, that the
defendant is not eligible for probation or for the imposition of

community control sanctions at the sentencing hearing.”
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Tn State v. Byrd, 178 Ohio App.3d 646, 2008-0Ohio-5515, we
held that when a defendant on whom a mandatory prison sentence is
imposed enters a plea of guilty or no contest, the court must,
before accepting the plea, determine the defendant’s
understanding that the mandatory sentence renders the defendant
ineligible for prebation or community control sanctions. Id. at
q30.

Defendant pled guilty to aggravated vehicular homicide in
violation of R.C. 2903.06(a) (1) (a), with a specification that
Defendant was driving under suspension at the time of the
offense. That offense is a felony of the first degree that
requires a mandatory prison term. R.C. 2903.06(B) (2} (b) {1). In
accepting Defendant’é guilty pleas, the trial court engaged in
the following colloquy with Defendant:

“WIHE COURT: Now, if you plead guilty, the Court is going to
have certain penalties, which can and will be imposed. As to
Count One, the charge of aggravated.vehicular homicide, the Court

has to impose a sentence to the penitentiary of at least three

yeérs and can impose a sentence of up to ten years to the Ohio
State Penitentiary. There would be a maximum fine of $20,000.
There is a mandatory lifetime license suspension as a result of
a conviction for this offense.
“Do you understand those potential and real penalties?
“WTHE DEFENDANT: Yes, sir.

ZWPHE COQURT: Count three permits the Court to impose a

sentence of up to eight vears in the Ohio State Penitentiary and
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a fine of up to $15,000. For that offense the Court_could impose
a license suspension of up to ten years.

“Do you understand the penalties in Count Three that are
available to this Court?

WPHE DEFENDANT: Yes, sir.”

* * *

WPHE COURT: There is a form that you reviewed with your
attorney. It’'s called a plea of guilty form and it has actually
quite a bit of what I just said here. Did you review that form
with your attorney?

WpHE DEFENDANT: Yes, sir.

wWpHE COURT: Did you understand that form?

“WTHE DEFEﬁDANT: Yes, sir.

“WTHE COURT: And did you indeed sign that form here in the
courtroom?

wpHE DEFENDANT: Yes, sir.” (r. 10, 12-13) (Emphasis
supplied.)

In accepting Defendant’s guilty pleas and discussing with
him the possible penalties he faced, the trial court did not
expressly tell Defendant that he faced “mandatory prison time” or
that he was “ineligible for community control.” Nevertheless,
with respect to the aggravated vehicular homicide charge, the
court advised Defendant in plain, simple language that “the Court
has to impose a sentence to the penitentiary . . .” The court’s
use of the phrase “has to” carries a clear implication of

something that is mandatory. The court’s advisement forecloses

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT




7

the possibility that any sentence other than a term of
imprisonment of three up to ten Yyears would be imposed,
eliminating community control as an option available to the
court. In describing to Defendant the penalty for aggravated
vehicular homicide, the court’s use of mandatory language, “has
to impose a sentence to the penitentiary,” contrasts with the
permissive language the court used when desqribing the penalty
for aggravated vehicular assault, “permits the Court to impose a
sentence of up to eight years . . .”

Furthermore, the plea agreement that Defendant told the
court he had reviewed, understood, and signed, clearly specifies
that the sentence for aggravated vehicular homicide includes a
mandatory prison term. On the totaiity of these facts and
circumstances, we find that the trial court substantially
complied with Crim.R. 11(C) (2) (a). In any event, Defendant has
failed to demonstrate any prejudicial effect because he does not
allege that if he would have known that he was ineligibie for
community control sanctions, he would not have entered his guilty
plea. Veney, Stewart.

Defendant’s first assignment of error is overruled.

SECOND ASSIGNMENT OF ERROR

WPHE TRIAL COURT ERRED IN ORDERING MR. MILLER TO PAY
RESTITUTION IN VIOLATION OF R.C. 2929.18(A)(1).”

R.C. 2929.18{(a) (1) provides that if the court imposes
restitution at sentencing, the court shall determine the amount

of restitution to be made by the offender. At the sentencing
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hearing the trial court ordered Defendant to pay restitution but
failed to determine the amcunt of restitution to be paid. That
constitutes plain error requiring remand. State v. Collins,
Montgomery App. No. 21182, 2006-Ohio-3036. On‘remand( the trial
court, on April 23, 2010, ordered Defendant to pay restitution in
the amount of $§11,730.20, by a judgment entry journalized on that
date. {Dkt. 28}.

The judgment entry of April 23, 2010 cured the lack of a
final order cbncerning restitution to be paid. In a supplemental
brief and for his Sixth Assignment of Error, Defendant argues
that the trial court erred, nevertheless, begause he was not
physically before the court for pronouncement of the amount of
restiﬁution'the court ordered in thé judgment entry.

R.C. 2929 .18 (A (1) provides: “If the court imposes
restitution, the court shall order the restitution to be made in
open cour£ . . ." Purther, per R.C. 20290.18(A) (1), restitution
is an element of a sentence imposed, and “the defendant must be
physically present at every stage of the criminal proceeding and
trial, including . . .-the imposition of sentence.” Crim.R.
.43(A) (1) . When a sentence that was pronounced in open court is
subsequently modified, and a judgment entry reflects the
modification, the modification must have been made in the
defendant’s presence. State v. Mullens, Summit App. No. 23395,
2007-Ohio—-2893. |

The State does not dispute Defendant’'s contention that he

was not physically Dbefore the court when the amount of
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restitution was imposed. .The‘State instead argues that Defendant
was not prejudiced on that account because the amount of
restitution ordered, $11,730.20, was the amount of restitution
that had been recommended in the presentence investigation
repoft, which the court and the parties reviewed prior to the
sentence that was imposed on September 2, 2008. We do not agree.
Until an amount of restitution was dimposed by the court,
Defendant had no right to the hearing to which he is entitled by
R.C. 2929.18(a) (1), should he dispute the amount ordered.
Further, a defendant’s physical presence is always required,
absent an express wailver.
The second assignment of error is sustained.

THIRD ASSIGNMENT OF ERROR

WrHE TRIAL COURT ERRED BY ORDERING MR. MILLER TO PAY
RESTITUTION AND A ?INE IN VIOLATION OF 2929.19(B) (6)."

Defendant argues that the trial court erred in ordering him
to pay restitution and a one thousand dollar fine witﬁout first
considering his present and future ability to pay.

R.C. 2929.18(A) authorizes the trial court to impose
financial sanctions upon an offender, inclﬁding restitution and
a fiﬁe. Before imposing any financial sanctions, the trial court
has a mandatory duty to “consider the offender’s p;esent and
future ability to pay the amount of the sanction.” R.C.
2929 .19 (B) {(6). There is, however, no requirement that the court
hold a hearing on the matter, noxr is the court obligated to make

any express findings on the record regarding defendant’s ability
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to pay a financial sanction, although that, in our opinion, is
clearly the better practice. State v. Ayers, Greene App.No.
04C20034, 2005-Ohio-44. All that is required is that the trial
court consider Defendant’s ability to pay. Id.

Information contained in a presentence investigation report
relating to defendant’s age, health, education, and employment
history, coupled with a statement by the trial court that 1it.
considered the presentence report, has been found sufficient to
demonstrate that the trial court considered defendant’s ébility
to pay a financial sanction. Ayers (citations omitted). A
finding that Defendant is indigent for purposes of appeointed
counsel does not shield a defendant from paying court costs,
which are required by law, or a financial sanction. Ayers
(citations omitted) .

At the September 2, 2008 sentencing hearing the trial court
expressly stated that it had reviewed the presentence
investigation report in this case. That report includes
information relating to Defendant’s age, health, education and
employment history. Furthermore, +the court stated at the
sentencing hearing:

“I’'m going to order restitution in both counts. Although I
see little chance that you will ever pay any of that money. B2and,
likewise, because of that, the Court will only impose a fine of
$1,000 as to Count One and the court costs.” (T. 13-14)

The record before us is sufficient to demonstrate that the

trial court considered Defendant’s present and future akility to

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT




11

pay financial sanctions.

Defendant’s third assignment of error is overruled.
FOURTH ASSIGNMENT OF ERROR

“THE TRIAL COURT ABUSED ITS DISCRETION IN SENTENCING MR.
MILLER TO A CONSECUTIVE FOUR YEAR TERM ON COUNT III.”

Defendant argues that the trial court abused its discretion
by sentencing him to a four year prison term for aggravated
vehicular assault, consecutive to the sentence imposed for
aggravated vehicular homicide, when the victim of that vehicular
assault offense, a passenger in the vehicle Defendant was
driving, was equally culpable for this disaster because he
provided drinks to Defendant and a car for Defendant to drive,
and he did not want Defendant punished for the injuries he
sustained.

In State v. Jeffrey Barker, Montgomery App. No. 22779, 2009~
Ohio-3511, at ¥36-38, we wrote:

“The trial court has full discretion to impose any sentence
within the authorized statutory range, and the court is not
required to make any findings or give its reasons for imposing
maximum, consecutive, or more than minimum sentences. State v.
Foster, 109 Ohio St.3d 1, 2006-Ohio-856, 845 N.E.2d 470, at
paragraph 7 of the syllabus. Nevertheless, in exercising its
discretion the trial court must consider the statutory policies
that apply to every felony offense, including those set out in
R.C. 2929.11 and 2929.12. State v. Mathis, 109 Ohio S$t.3d 54,

2006-Ohio-855, 846 N.E.2d 1, at T 37.
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“When reviewing felony sentences, an appellate court must
first determine whether the sentencing court complied with all
applicable rules and statutes in imposing the sentence, including
R.C. 2929.11 and 2929.12, in order to find whether the sentence
is contrary to law. State v. Kalish, 120 Ohio St.3d 23, 2008-
Ohio-4912, 896 N.E.2d 124. If the sentence is not clearly and
convincingly contrary to law, the trial court's decision in
imposing the term of imprisonment must be reviewed under an abuse
of discretion standard. Id.

“The term “abuse of discretion” connotes more than an error
of law or judgment; it implies that the trial court's attitude is
unreasonable, arbitrary, or unconscionable." State v. Adams
(1980) , 62 Ohio St.2d 151, 157{, 16 0.0.3d 169], 404 N.E.2d 144."

Defendant does not argue that his sentence is contrary to
law. An examination of this entire record reveals that the court
considered the presentence investigation report, the principles
and purposes of felony sentencing, R.C. 2929.11, the seriousﬁess
and recidivism factors, R.C. 2929.12, and the statements made by
all parties at sentencing. The court also informed Defendant
about post release control requirements. The trial court
complied with all applicable rules and statutes in imposing its
sentence. Furthermore, the prison terms the court imposed on
each count are clearly within the authorized range of available
punishments for felonies of the first and second degree. R.C.
2929 .14 (A) {1}, (2). Defendant’s sentence is not clearly and

convinecingly contrary to law. Kalish.
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In imposing a cdnsecutive four vyear prison term on the
aggravated vehicular assault, the trial court did take into
account that f.he victim of that offense was a passeﬁger in the
vehicle Defendant was driving, who provided Defendant with a
vehicle to drive and the drinks Defendant consumed, and who, like
Defendant, was intoxicated and did not have a wvalid driver’'s
license, and therefore was “equally culpable for this disaster.”
The court considered that but for the fact he was too
intoxicated, it could have been the passenger who caused this
accident. The court also considered that the passenger did not
want Defendant punished for the injuries he sustained. But the
victim’s wishes, while relevant, is only one factor to consider.

The overriding purposes of felony sentencing are (1) to
protect the public from future crime by the offender and (2) to
punish the offender. R.C. 2929.11. Although the wvictim's
conduct inay have contributed to this accident, Defendant
nevertheless chose to drive while under the influence of alcochol.

S*’ The trial court noted a number of aggravating factors.
Defendant was driving under suspension, speeding, f}eg;}_ng_ from
pqlice, ran a J;ed light, and was at the time under the influence

of alcochol. The victim of the offense suffered serious physical

harm. R.C. 2929.12(8) (2). Defendant has an extensive prior
criminal history. R.C. 2929.12(D) (2). Defendant has not
rasponded favorably to sanctions previously imposed. R.C.

2929.12(D) (3). This record supports the trial court’s mid-range

four year consecutive sentence for aggravated vehicular assault.
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No abuse of discretion on the part of the trial court has been
demonstrated.
Defendant’s fourth assignment of error is overruled.

FIFTH ASSIGNMENT CF ERROR

wWpHE TRTIAL COURT ERRED RY ORDERING MR. MILLER TO PAY
APPOINTED COUNSEL COSTS."

Defendant argues that the trial court erred by ordering him
to pay appointed counsel costs in its September 5, 2008 Judgment
Entry of Conviction and Sentence when the court did not impose
those costs at the September 2, 2008 sentencing hearing, and the
court further failed to consider whether Defendant had the
ability to pay those costs. R.C. 2941.51(D). The State concedes
in its appellate brief that the trial court erred in imposing
appointed counsel costs in its Judgment Entry of Conviction and
Sentence without having first pronounced those costs in open
court at the sentencing hearing, in violation of Defendant’s
Crim.R. 43 right to be preseht at sentencing. Accordingly the
court’ s order that Defendant pay appointed counsel costs must be
reversed and remanded for resentencing. The State claims,
however, that the court did consider Defendant’s present and
future ability to pay because it reviewed the presentence
investigation report which contained information relating to
Defendant’s age, health, education, and work history. Ayers.

We have previously considered this issue and held that the
trial court lacks statutory authority to impose the payment of

costs of appointed counsel in a criminal prosecution as part of
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rhe financial sanctions authorized by R.C. 2929.18. Rather, that
sanction must be prosecuted in a civil action. In State v. Hill,
Clark App. No. 04CA0047, 2005-0Ohio—-3877, at 43-6, we stated:

“The General Assembly, acting pursuant to the legislative
authority conferred on it by Section 1, Article II of the Ohio
Constitution, has assumed the responsibility of defining what
acts or omissions are crimes or offenses against the state, and
of prescribing suitable penalties in case of guilt. State v.
'Hogan {(1900), 63 Ohio St. 202, 58 N.E. 572. As a corollary to
that proﬁcsition, no penalty.may be imposed upon conviction of a
criminal offense which the General Assembly has not by statute
prescribed for that purpose.

“R.C. 2929.18 prescribes the financial sanctions a court may
impose on conviction for a felony. The costs of or fees paid to
court—appointed counsel are not among them.

wThe State relies on R.C. 2941.51(D). That section confers
a right of action on a county for any claim it has for
reimbursement of court-appointed counsel fees and expenses, ‘if
the person has, or may reasonably be expected to have, the means
to meet some part of the cost of the services rendered to the
person.

wrhe right of action R.C. 2941.51(D) confers must be
prosecuted in a civil action. State v. Crenshaw (2001) , 145 Ohio
App.3d 86, 761 N.E.24 1121. That fact is underscored by the
further provision of R.C. 2941.51(D) which states that ‘[t]lhe

fees and expenses (for court—appointed counsel) approved by the
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court ... shall not be taxed as part of the costs,’ as the court
here did.” |

Defendant’s fifth assignment of error is sustained. That
portion of the trial court’s sentence ordering Defendant to pay
appointed counsel costs is raversed and vacated.

SIXTH ASSIGNMENT OF ERROR

wWpPHE TRIAL COURT ERRED IN ORDERING MR. MILLER TO PAY
$11,730.20 IN RESTITUTION NINETEEN MONTHS AFTER THE SENTENCING
HEARING. "

Defendant argues that the trial court erred when it ordered
the amount of restitution specified in its Revised Judgment Entry
of Conviction. Our determination of the second assignment 6f
error requires a reversal of the amount of restitution the court
ordered. ‘That determination renders this assignment of error
moot, and we therefore decline to determine the error assigned.
App.R. 12(C) (3)}.

SEVENTH ASSIGNMENT OF ERROR

WrHE TRIAL COURT ERRED IN ORDERING MR. MILLER TO PAY ‘ANY
FEES PERMITTED PURSUANT TO REVISED CODE SECTION 2929.18(A) (4).'"

Defendant argues that the tfial court erred in ordering him
to pay “any fees permitted pursuant to R.C. 2929.18(A) (4)” in its
judgment entry without first having pronounced that financial .
sanction in open court at the sentencing hearing in violation of
Defendant’s Crim.R. 43 right to be present at sentencing. The
State concedes this error in its appellate brief, and that the

court’s order to pay any fees permitted pursuant to R.C.
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2629.18(A) (4) must be reversed and remanded for resentencing. We
agree. |

Defendant’ seventh assignment of error is sustained. That
portion of the trial court’s sentence ordering Defendant to pay
any fees permitted.pursuant to R.C. 2929.18(A) (4) is reversed and
remanded to the trial court for resentencing.

Cénclusion

Having sustained the second, fifth, and seventh assignments
of error, the trial court’'s sentence will be reversed, in part.
Specifically, we will vacate the requirement that Defendant pay
the costs of his court appointed counsel, and will reverse the
trial court’s order of restitution and its order that Defendant
pay any fees permitted pursuant to R.C. 2929.18(A)(4), and remand
this matter to the trial court for resentencing on those latter

two issues. The trial court’s judgment is otherwise affirmed.

DONOVAN, P.J., And BROGAN, J., concur.
Copies mailed to:
Amy M. Smith, Esq.

Robert Alan Brenner, Esq.
Hon. Richard P. Carey
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AFFIDAVIT

State Of Ohio )
) ss: RICHARD MILLER, II
County Of Madison )

I, Richard Miller, II, swear that the following is true:

1. On December 7, 2010, is the time I found out that the Ohio State Public Defender Office
was not going to accept my case and represent me in any legal matter regarding my appeal
from the Second Appellate District Court of Appeals.

2. I was prevented from filing my memorandum of jurisdiction due to my non-comprehension
of the law and the rules of proceedings. The advise of the Ohio Public Defendant Office
was not related to me until December 7, 2010, which it took me an additional time for me
learn the appropriate rules of procedure to follow while filing these documents.

3. Once again, I was unfortunately prevented from filing my memorandum of jurisdiction due
to my comprehension and complication of the rules of procedures. I am a layman of the law
and the legal documents that The Ohio Public Defender Office sent was truly above my
expertise which required additional help from a legal clerk here at LoCI when the time was
available with the hours of the Law Library.

Lidtpod ] /A"

Richard Miller, II A-587-232
Defendant-Appellee, pro se

Sworn to and subscribed in my presence this _ / z 54)\_day of Q&(/?/r\/\//)-& ,
2010. T

GILBERTA HURWO%?M OTARY PUBLIC & SEAL




Office of the Chio Public Defender
250 East Broad Street - Suite 1400

Columbus, Ohio 43215 www.opd.ohio.gov
: (614) 466-5394
TIMOTHY YOUNG : Fax (614) 728-8091

State Public Defender

December 7, 2010

Richard Miller

587-232

London Correctional Institution
P.O. Box 69 '
London, Ohio 43140

Dear Mr. Miller:

| am the intake section attorney at the Office of the Ohio Public Defender. You recently
contacted this office for assistance in seeking an appeal to the Ohio Supreme Court. State
v. Miller, Second District No. 08CA90; 2010 Ohio 4760. Having reviewed the court of
appeals’ decision affirming your conviction, | do not believe the Ohio Supreme Court
would grant review in your case. Thus, this office cannot assist you. Allow me 1o briefly
explain the basis of my decision.

Unlike your recent District appeal, you do not have an appeal of right to the Ohio
Supreme Court. One must either (1) “claim an appeal of right” under subsection
Supreme Court Rule 1§1(A)(2); or (2) request a “discretionary” appeal under subsection
(A)(3). To claim an appeal of right that case must involve a “substantial constitutional
question.” To obtain a discretionary appeal, the case must concern an issue of “public or
great or general interest.” These are most difficult tests to meet. Thus, the Ohio
Supreme Court grants very few discretionary appeals.

To perfect an appeal from a court of appeals to the Ohio Supreme Court the appellant
must file a notice of appeal in the Supreme Court within 45 days from the entry of the
judgment being appealed. The date the court of appeals filed its judgment entry for
journalization with its clerk is considered the date of entry of the judgment being
appealed. Supreme Court Rule [1§2. In your case, the court of appeals filed its judgment
entry on October 1, 2010. A timely appeal, therefore, was due to be filed no later than
November 15, 2010

That time has obviously passed. Therefore, you would first need to seek permission to
file a delayed appeal. “When the time has expired for filing a notice of appeal in the



Supreme Court, the appellant may seek to file a delayed appeal by filing a motion for
delayed appeal and a notice of appeal. The motion shall state the date of entry of the
judgment being appealed and adequate reasons for the delay. Facts. supporting the
motion shall be set forth in an affidavit. A copy of the court of appeals opinion and the
judgment entry being appealed shall be attached to the motion.” Supreme Court Rule
11§(2)(A)(4). Thus, before filing a memorandum in support of jurisdiction, you would
first need to file a motion for leave to file a delayed appeal.

| have reviewed the Second District’s decision. You asserted that (1) MR. MILLER WAS
DENIED HIS RIGHT TO DUE PROCESS OF LAW AS GUARANTEED BY THE UNITED
STATES AND OHIO CONSTITUTIONS BECAUSE HIS GUILTY PLEAS WERE NOT
ENTERED KNOWINGLY, INTELLIGENTLY AND VOLUNTARILY; (2) THE TRIAL COURT
ERRED IN ORDERING MR. MILLER TO PAY RESTITUTION IN VIOLATION OF R.C.
2929.18(A)(1); (3) THE TRIAL COURT ERRED BY ORDERING MR. MILLER TO PAY
RESTITUTION AND A FINE IN VIOLATION OF 2929.19(B)(6)); (4) THE TRIAL COURT
ABUSED ITS DISCRETION IN SENTENCING MR, MILLER TO A CONSECUTIVE FOUR
YEAR TERM ON COUNT IlI; (5} THE TRIAL COURT ERRED BY ORDERING MR.
MILLER TO PAY APPOINTED COUNSEL COSTS; and (6) THE TRIAL COURT ERRED IN
ORDERING MR. MILLER TO PAY 'ANY FEES PERMITTED PURSUANT TO REVISED
CODE SECTION 2929.18(A)(4) :

The appellate court remanded your case as to payment of costs and restitution, but
otherwise affirmed the judgment of the trial court. | do not believe the Ohio Supreme
Court would grant discretionary review of the appellate court’s decision. Causing further
difficulty, you failed to file a timely appeal to the Ohio Supreme Court. As explained
above, you would first need to obtain leave to file a delayed appeal.

Given the above, this office will be unable to assist you. If you disagree with my analysis
you may certainly seek pro-se relief. | have enclosed a packet to assist you. 1 have filed
in some of the information. Read over for any errors. 1 suggest you review the rules |
have enclosed. Use your appellate court merit brief to guide you. Remember, before
filing a memorandum in support of jurisdiction, you will first need to file a motion for
delayed appeal. If the court grants leave, you would then file the memorandum in
support of jurisdiction.

I sincerely wish you luck in obtaining relief.
Sincerely /\ g/ yd
lov
AN

John Fenlon
Assistant State Public Defender
Intake Section

Enclosure: packet
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