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MOTION FOR RECONSIDERATION

Pursuant to S.Ct. Prac. R. 11.2(B)(1), Appeﬂants Cuyahoga Metropolitan Housing
Authority, George Phﬂlips, Anthony Jackson, and Ronald Morenz hereby move for
reconsideration of the portion of the Court’s decision, dated December 15, 2010, relating to the
refusal to grant juﬂsdicil:ion over Appellants’ Proposition of Law No. 1I. The grounds for this
Motion are set forth in the attached Memorandum.
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MEMORANDUM

This discretionary appeal presented two propositions of law relating to whether the
Cuyahoga Metropolitan Housing Authority (“CMHA™), its Executive Director, George Phillips,
its Chief of Police, Anthony Jackson, and a CMHA police detective, Lt. Ronald Morenz (the
“Individual Defendants™), are entiﬂed to immunity from alleged common law tort claims under
R.C. Chapter 2744. The first proposition of law relates to whether CMHA is entitled to
immunity under R.C. 2744.09(B), and the second proposition of law relates fo whether the
Individual Defendants are entitled to immunity under R.C. 2744.03(B)(6). Both propositions of
law are relatéd to each other because they both arise from the same claims and the same factual
allegations that have been alleged by Plaintiff Darrell Sampson (“Sampson™), jointly and
severally, against CMHA and the Individual Defendants. In presenting both propositions of law
to this Court, thercfore, Appellants have requested that the Court review Sampson’s alleged
claims and determine whether CMHA, the Individual Defendants, or both, are entitled to
immunity under Ohio law. (See Appellants’ Memorandum in Support of Jurisdiction, filed
9/6/2010).

In a decision, dated December 15, 2010, this Court correctly agreed to accept jurisdiction
over Proposition of Law No. I in order to determine whether CMHA  is entitled to immunity from
Sampson’s .alleged claims under Ohio law. (See Decision of December 15, 2010). In so doing,
however, the Court declined to accept jurisdiction over Proposition of Law No. I, which means
that the rights and defenses of the Individual Defendaﬁts will be Ieft out of the discussion about
whether CMHA should be granted immunity under R.C. 2744.09(B). The fact remains,
however, that the Court’s resolution of CMHA’s immunity defénse will undoubtedly have an

impact, ecither directly or indirectly, upon how the claims alleged against the Individual



Defendants will ultimately be resolved. Yet, the Court will be issuing its decision without the
benefit of reviewing and analyzing Sampson’s claims from the perspective of the Individual
Defendants who will not be able to present any arguments about why they also should be granted
immunity under R.C. 2744.03(B)(6).

For this reason, therefore, Appellants respectfully request that the Court reconsider the
portion of the December 15™ decision that declined to hear Proposition of Law No. II and accept
jurisdiction over both propositions of law in order to provide a more complete and
comprehensive decision in this case; Although Proposition of Law No. I presents a different
legal issue than Proposition of Law No. II, the Court’s resolution of Proposition of Law No. I
will certainly affect the Individual Defendants. Propositién of Law No. 1 will require the Court
to detennine whether Sampson’s claims against- CMHA arise out bf the “employment
relationship™ under R.C. 2744.09(B), and whether, and to what extent, CMHA can be held liable,
as a political subdivision, for the alleged intentional torts, which, by definition, fall outside the
scope of employment under Ohio law. (See Appellants’ Jurisdictional Memorandum, pp. 8-11,
filed 9/6/2010). In deciding Proposition of Law No. I, therefore, both the Court (and the parties)
may be making statements about the nature of the alleged claims (and about the nature of
eﬁdence in the record) that may directly impact (or may even inadvertently impact) the rights
and defenses of the Individual Defendants and whether they can or should be held personally
liable for Sampson’s claims under R.C. 2744.03(B)(6). The Court will not have the benefit,
however, of reviewing and analyzing the merits of the Individual Defendants’ immunity defenses
in writing its opinion and deciding the issues presented. Accordingly, given that the Court has

already accepted jurisdiction over Proposition of Law No. 1, it also should accept jurisdiction



over Proposition of Law No. II in order to ensure that the claims alleged against all of the
Defendants are consistently resolved in a fair, just, and comprehensive manner.

In this regard, it is imporiant to re-emphasize that the claims alleged against CMHA are
the same claims that have been alleged against the Individual Defendants. As set forth in
Appellants’ Jurisdictional Memoranduin, the complaint arises from the criminal investigation
and arrest of 13 CMHA employees for the criminal charges of thefl in office and misuse of credit
cards in July/August of 2004. In. his complaint, however, Sampson does not differentiate
between the liability of the four defendants, but alleges that they all are “jointly and severally
liable” for his alleged claims. Indeed, when asked to explain why he sued both CMHA and the
Individual Defendants, Sampson testified: “Because it’s under the same umbrella. All of them
.is CMHA. All of them work for Cuyahoga County Metropolitan Housing Authority.”
(Deposition of Darrell Sampson, pg. 34, lines 20-22). Sampson further explained that he sued
George Phillips because “[h]e runs CMHA,” (id. at pg. 30, lines 21-22), and that he sued
- Anthony Jackson because “he was the chief of police” of CMHA:

A, All of them had me arrested. All them was — I mean, George Phillips

was in charge of personnel of CMHA. Anthony Jackson, he was the
chief of police of CMHA.,
({d. at pg. 33, lines 12-15).

It is clear, therefore, that a proper resolution of Sampson’s alleged claims should not be
limited to deciding whether only CMHA is entitled to immunity, but should include an analysis
of whether the Individual Defendants are also entitled to immunity under Ohio law. Indeed, this
Court has long recognized that a “political subdivision acts through its employees.” Elston v.
Howland Local Schools, 113 Ohio St.3d 314, 2007-Chio-2070, 865 N.E.2d 845, at ¥ 19; Spires

v. Lancaster (1986), 28 Ohio St.3d 76, 79; Drain v. Kosydar, 54 Ohio St.2d 49, 56. Thus, while



the immunity defenses of CMHA and the Individual Defendants are subject to different legal
standards, the fact remains that the question of whether CMHA is entitled to immunity is
inherently related to, and will undoubtedly have an impact upon, whether the Individual
Defendants are also entitled to immunity. If the Court were to conclude that the Indivi,dual.
Defendants did not act with a “malicious purpose, in bad faith, or in a reckless manner” under
R.C. 2744.03(B)(6), then both CMHA and the Individual Defendants would be entitled to
immunity. Moreover, the Court’s analysis of the Individual Defendants’ immunity defense may
provide further support for why the alleged conduct falls outside the scope of employment under
R.C. 2744.09(B). Accordingly, in order to ensure that the immunity defenses of both CMHA
and the Individual Defendants are properly resolved in a fair, consistent, and comprehensive
manner, the Court should accept jurisdiction of both propositions of law. |
Indeed, like Proposition of Law No. I, Proposition of Law No; II also presents an issue of
public and great general interest that falls within the scope of the Court’s appellate jurisdiction.
Political subdivisions are not only concerned with protecting their own immunity; they are
equally concerned with.protecting the immunity granted to their employees, particularly where,
as here, the claims arise ﬁ‘0=m the discretionary acts of the political subdivision’s executive
officers in exercising their discretionary enforcement powers. At bottom, the purpose of local
governmental immunity is to protect the ability of public officials to carry out discretionary
governmental functions without the risk of potential liability. As this Court has observed, a
political subdivision generally cannot be sued for “the exercise of an executive or planning
function involving the making of a basic policy decision which is characterized by the exercise
of a high degree of official judgment or discretion.” See Elston, 2007-Ohio-2070, at § 28; see

also R.C. 2744.03(A)(3). The same is true for the political subdivision’s employees who, as the



Eighth District Court of Appeals has held, are also entitled to immunity regarding how they
exercise discretionary “enforcement p.owers.” See Fuller v. Cuyahoga Metropolitan Hous.
Authority, 8® Dist. No. 92270, 2009-Ohio-4716, at § 20 (granting immunity to both CMHA and
its police officers for claims arising from the arrest of an off-duty employee).

While it is true that governmental ofﬁéials are not be entitled to immunity if they act with
a “malicions purpose, in bad faith, or in a reckless manner,” this legal standard is very “high”
and cannot be established unless there is specific evidence that the employee acted with a
“perverse disregard of a known risk” and with the “accompanying knowledge thai_: ‘his conduct
in all probability result in injury.”” See O’Toole v. Denihan, 118 Ohio St.3d 374, 2008-Ohio-
2574, 889 N.E.2d 505, at § 74-75, 92. Here, as set forth in Appellants’ jurisdictional
memorandum, the Eighth District’s opinion does not cite any evidence of any specific
misconduct by the Individual Defendants that would satisfy this legal standard. Rather, the
Eighth District’s opinion merely cites evidence relating to alleged errors in how CMHA
conducted its investigation and in how CMHA elected to arrest the employees ét the workplace
that, at bottom, is improperly seeking to use the benefit of 20/20 hindsight to second-guess how
CMHA’s exccutive officers exercised their discretionary enforcement powers. This is not how
immunity defenses should be decided under Ohio law. Id. at § 76. Accordingly, given that the
Court has already accepted jurisdiction over Proposition of Law No. I, Appellants respectfully
request that the Court also accept jurisdiction over Proposition of Law No. II and determine

whether ai/ of the Defendants are entitied to immunity under R.C. Chapter 2744.



CONCLUSION

For these reasons, therefore, the Court should reconsider its refusal to accept jurisdiction
over Appellants’ Proposition of Law No. II and accept jurisdiction oﬁer the entire appeal in order
to decide whether both CMHA and the Individual Defendants are entitled to immunity from
Sampson’s alleged tort claims under Ohio law.

Respectfully submitted,
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