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Enough is enough. In what could only be characterized as a desperate attempt to
relitigate issues that have already been litigated in the Court of Appeals and then briefed
and argued in the Supreme Court, Appellant offers no new reason that tﬁis Court should do
anything other than what it has done — dismiss the appeal, thus reinstating the well-
. reasoned Court of Appeals decision. In fact, Appellant has reverted to deliberately
distorting case law and the oral argument in an effort to convince this Court to rehear this
case.

As has been extensively briefed, this case merely presented a simple question for
this Court to consider: whether a jury should be instructed consistent with the evidence
adduced and the admissions elicited at trial. The simple answer is yes. For personal
reasons, so as to not be held liable for the cause of action to which he admitted all elements
(he admitted breach of the standard of care, causation in the form of loss of chance, and he
did not challenge damages), Appellant wants another bite at the apple. Thus, Appellant is
insincere when he argues that this case has ramifications of great and general public
interest. Instead, Appellant’s interest is wholly personal — asking this Court to change the
law so he can avoid the consequences of the admissions he made at trial. I[ronically, the
only great and general public interest involved in this case is making sure that courts honor
the time-worn rule that jury instructions are submitted consistent with the evidence in the
case. And that has been done by this Court by reinstating the Court of Appeals decision.

Appellant overstates his case by arguing that this case presents a matter of first
impression. It does not. Whether a trial court should instruct consistent with the evidence

is not a matter of first impression in Ohio. Nor is it a matter of first impression whether a




court should submit jury instructions which require the jury to sort out between competing
theories of liability. This, after all, is the function of the jury at its most baéic level.

Ohio has long recognized claims for medical malpractice, and for more than a
decade, has recognized claims for medical malpractice sounding in loss of chance.
Because there was evidence to support both theories of recovery, the Court of Appeals
merely held that the trial court should have submitted jury instructions consistent with the
competing evidence and let the jury determine which party carried the day. For Appellant
to construe these facts and label them as a matter of first impression illustrates the depth of
Appellant’s desperation to avoid submitting his admissions to the jury in this case.

Appellant also misrepresents this Court’s docket by suggesting that similar cases
with similar issues are currently pending. Appellant cites Loudin v. Radiology & Imaging
Services, Inc., et al., Sup. Ct. No. 2010-0297 for the proposition that another “loss of
chance” case is pending before this Court. Even if true, that has no bearing on whether the
Court should re-accept this particular case. In fact, although Appellees dispute that Loudin
is a loss of chance case, even if it is, it has no bearing on the previously decided Third
District decision in this case that properly states Ohio law. The fact that this Court is
considering Loudin in the next several weeks is meaningless as to whether or not the Court
should reconsider its decision to dismiss the instant matter as any problems that the Loudin
case presents in terms of medical malpractice law can be cured (if necessary) in that case.
Interestingly, however, the Ninth District opinion in Loudin did not even use the words
“loss of chance™ and plaintiff did not plead or argue loss of chance. So although Appellees
herein dispute that Loudin is a loss of chance case, this Court is free to decide Loudin

without having to rehear the instant case, which comes from a very different set of facts




and which was decided on jury instructions, as opposed to Loudin, which was decided on
summary judgment.

Finally, and perhaps most disconcertingly, Appellant ascribes an argument to
Appellees’ counsel that was never made. Appellant was explicit in his Motion that
Appellees’ counsel, at oral argumenf, made the argument that a doctor failing to do
something in a timely manner was not the basis of most malpractice cases. This was
demonstrably not the argument that undersigned counsel made. Appellees’ argument was
simple: most medical malpractice cases do not involve loss of chance claims. It was not
that most medical malpractice claims do not involve allegations that a doctor moved too
slowly in making a diagnosis. Instead, it was that most cases do not involve allegations of
loss of chance. This distinction is easily understood. And, Appellant proves that
Appellees’ argument is true by referring to both Pettiford v. Aggarwal (2010), 126 Ohio
St.3d 413 and Erwin v. Bryan (2010), 125 Ohio St.3d 319, neither of which support
Appellant’s argument nor involve the loss of chance doctrine. The issue in Erwin was
whether or not the plaintiff therein had properly used Civil Rule 15(D) in filing and serving
John Doe complaints. There Was no allegation of loss of chance anywhere in Erwin.
Similarly, in Pettiford, the issue was whether or not a non-party retained expert could
contradict deposition testimony with a subsequent affidavit designed to defeat summary
judgment based on prior inadequate deposition testimony. Peftiford was not a loss of

chance case.

Despite Appellant misstating the arguments raised at oral argument in this case, the
cases Appellant relies on for the proposition that the loss of chance doctrine is a mess for

both trial courts and practitioners do not even address the issue. Additionally, Appellant

-3




has already made the argument (incorrecily so) that loss .of chance needs immediate
correction so that trial courts can instruct juries properly. This was not true when
Appellant first made the argument, and it is not true now.

Because Appellant offers no new arguments, but only recycles old ones, and in so
doing misconstrues not only the arguments in this case but the current case law, this Court

- should overturn his Motion for Reconsideration.
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This will certify that a true copy of the foregoing Appellees’ Brief in Opposition to
Appellant’s Motion for Reconsideration has been served by first-class U.S. Mail, this 23rd
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